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OFFICE  OF  SECRETARY  OF  STATE 

I,  Brian  P.  Kemp,  Secretary  of  State  of  the 
State  of  Georgia,  do  hereby  certify  that 


the  statutory  portion  of  the  Official  Code  of  Georgia  Annotated  contained 
in  this  volume  is  a  true  and  correct  copy  of  such  material  as  enacted  by 
the  General  Assembly  of  Georgia;  all  as  the  same  appear  on  file  and 
record  in  this  office.  _  ... _ _ _  _ _ ... 


TESTIMONY  WHEREOF,  I  have  hereunto  set  my  hand  and  affixed 
the  seal  of  my  office,  at  the  Capitol,  in  the  City  of  Atlanta,  this 
7th  day  of  July,  in  the  year  of  our  Lord  Two  Thousand  and 
Seventeen  and  of  the  Independence  of  the  United  States  of 
America  the  Two  Hundred  and  Forty-First. 

^  i  p,  L _ 

Brian  P.  Kemp,  Secretary  of  State 


Preface 


This  volume  cumulates  and  replaces  the  2010  edition  of  Volume  36  of 
the  Official  Code  of  Georgia  Annotated,  as  supplemented  by  the  2016 
Cumulative  Supplement.  The  2010  Volume  36  and  its  2016  Supplement 
may  be  recycled  or,  if  so  desired,  retained  for  historical  purposes.  This 
volume  contains  all  laws  specifically  codified  in  Title  48  (Chapters  1-6) 
by  the  General  Assembly  through  the  2017  Session.  This  volume  also 
contains  case  annotations  reflecting  decisions  posted  to  LexisNexis® 
through  May  17,  2017.  These  annotations  will  appear  in  the  following 
traditional  reporter  sources:  Georgia  Supreme  Court  Opinions;  Georgia 
Appeals  Court  Opinions;  Southeastern  Reporter,  Second  Series;  Su¬ 
preme  Court  Reporter;  Federal  Reporter,  Third  Series;  Federal  Supple¬ 
ment,  Second  Series;  Federal  Rules  Decisions;  and  Bankruptcy  Re¬ 
porter.  As  official  and  traditional  citations  become  available, 
substitutions  for  the  LexisNexis®  citations  will  be  made. 

Additionally,  LexisNexis®  has  prepared  annotations  and  references 
to  Attorney  General  Opinions,  law  reviews,  and  other  research  sources 
that  we  hope  will  be  beneficial  as  you  utilize  this  product.  A  complete 
listing  of  those  sources  is  as  follows:  Official  and  Unofficial  Attorney 
General  Opinions;  Opinions  of  the  Judicial  Qualifications  Commission; 
Advisory  Opinions  of  the  State  Disciplinary  Board  of  the  State  Bar; 
Formal  Advisory  Opinions  of  the  State  Disciplinary  Board  of  the  State 
Bar,  issued  by  the  Supreme  Court  of  Georgia;  Emory  Law  Journal; 
Georgia  Law  Review;  Georgia  State  University  Law  Review;  Mercer 
Law  Review;  Georgia  State  Bar  Journal;  American  Law  Reports; 
American  Jurisprudence  2d;  American  Jurisprudence  Pleading  and 
Practice,  American  Jurisprudence  Proof  of  Facts;  American  Jurispru¬ 
dence  Trials;  Corpus  Juris  Secundum;  and  Uniform  Laws  Annotated. 
Also  included,  where  appropriate,  are  cross  references  to  the  Official 
Code  of  Georgia  Annotated. 

This  volume  retains  amendment  notes  and  effective  date  notes  for 
Acts  passed  during  the  2015,  2016,  and  2017  Sessions  of  the  General 
Assembly.  In  order  to  determine  the  changes  which  were  made  or  the 
effective  date  applied  to  a  Code  section  by  an  Act  passed  prior  to  the 
2015  Session  of  the  General  Assembly,  the  user  should  consult  the 
Georgia  Laws. 

Visit  our  website  at  http://www.lexisnexis.com  for  an  online  book¬ 
store,  technical  support,  customer  service,  and  other  company  informa¬ 
tion. 

If  you  have  questions  or  suggestions  concerning  the  Official  Code  of 
Georgia  Annotated,  please  call  toll  free  1-800-833-9844,  fax  at 


v 


1-518-487-3584,  or  email  us  at  customer.support@lexisnexis.com.  Di¬ 
rect  written  inquiries  to: 

LexisNexis® 

Attn:  Official  Code  of  Georgia  Annotated 
701  East  Water  Street 
Charlottesville,  Virginia  22902-5389 
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User’s  Guide 


In  order  to  assist  both  the  legal  profession  and  the  layperson  in 
obtaining  the  maximum  benefit  from  the  Official  Code  of  Georgia 
Annotated,  a  User’s  Guide  containing  comments  and  information  on 
the  many  features  found  within  the  Code  has  been  included  in  Volume 
1  of  the  Official  Code  of  Georgia  Annotated. 
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Chap. 

16A.  Property  Tax  Amnesty  Program,  48-16A-1  through 
48-16A-10. 

17.  Reserved. 

18.  Certified  Capital  Companies,  48-18-1  through  48-18-9  [Re¬ 

pealed]. 


Editor’s  notes.  —  Ga.  L.  1978,  p.  309, 
et  seq.,  enacted  a  recodification  of  the 
revenue  laws  for  the  state.  Section  1  of  the 
Act  provides  that  the  intent  of  the  General 
Assembly  was  to  provide  for  a  general 
recodification  of  revenue  laws,  to  omit 
obsolete  and  duplicative  provisions,  to 
make  uniform  administrative  provisions 
where  uniformity  was  possible  without 
major  substantive  change,  and  to  use  sim¬ 
ple  understandable  English  in  the  reve¬ 
nue  laws.  The  section  further  provides 
that  it  was  not  the  intent  of  the  General 
Assembly  to  make  any  substantive  change 
in  the  revenue  laws  of  this  state  as  the 
laws  existed  prior  to  January  1,  1980, 
except  as  expressly  provided  in  the  reen¬ 
actment. 

Law  reviews.  —  For  article  surveying 
taxpayers’  remedies  in  Georgia,  see  1  Ga. 
B.  J.  19  (1939).  For  article  discussing 
application  of  the  principle  that  he  who 
would  have  equity  must  do  equity  to  tax¬ 
payer’s  suits,  see  7  Ga.  St.  B.  J.  305 
(1971).  For  article  discussing  taxation  of 
foreign  businesses  in  Georgia,  see  27  Mer¬ 
cer  L.  Rev.  629  (1976).  For  article  survey¬ 
ing  provisions  of  the  Public  Revenue  Code, 

JUDICIAL 

Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  deci¬ 
sions  under  former  Ga.  L.  1929,  p.  58  and 
former  Code  1933,  T.  92,  which  was  sub¬ 
sequently  repealed  but  was  succeeded  by 
provisions  in  this  title,  are  included  in  the 
annotations  for  this  title. 

Revenue  laws  to  be  construed  in 
favor  of  taxpayer.  —  Revenue  laws  are 
neither  remedial  statutes  nor  laws 
founded  upon  any  permanent  public  pol¬ 
icy,  and  are  not,  therefore,  to  be  liberally 


former  Code  1933,  T.  92  (see  this  title),  see 

14  Ga.  St.  B.  J.  156  (1978).  For  article,  “A 
Practical  Guide  to  State  Tax  Practice,”  see 

15  Ga.  St.  B.  J.  74  (1978).  For  article 
surveying  judicial  decisions  affecting 
Georgia’s  state  and  local  taxation  laws, 
decided  under  the  prior  Public  Revenue 
Code,  Code  1933,  Title  92  (see  this  title), 
see  31  Mercer  L.  Rev.  217  (1979).  For 
article  discussing  ad  valorem  taxation  and 
interest  in  real  property  in  Georgia,  prior 
to  the  enactment  of  the  Georgia  Public 
Revenue  Code,  T.  48,  see  31  Mercer  L.  Rev. 
293  (1979).  For  article,  “Reflections  on  the 
Revenue  Act  of  1978  and  Future  Tax  Pol¬ 
icy,”  see  13  Ga.  L.  Rev.  687  (1979).  For 
annual  survey  on  state  and  local  taxation, 
see  36  Mercer  L.  Rev.  307  (1984).  For 
article  surveying  state  and  local  tax  law, 
see  37  Mercer  L.  Rev.  361  (1985).  For 
annual  survey  of  state  and  local  taxation, 
see  40  Mercer  L.  Rev.  357  (1988).  For 
annual  survey  of  state  and  local  taxation, 
see  42  Mercer  L.  Rev.  421  (1990).  For 
article,  “Revenue  and  Taxation:  Sales  and 
Use  Taxes,”  see  29  Ga.  St.  U.  L.  Rev.  112 
(2012).  For  article,  “Simplexity:  Plain 
Language  and  the  Tax  Law,”  see  66  Emory 
L.J.  189  (2017). 

DECISIONS 

construed.  Hence,  whenever  there  is  a  just 
doubt,  that  doubt  should  absolve  the  tax¬ 
payer  from  the  burden.  Mystyle  Hosiery 
Shops,  Inc.  v.  Harrison,  171  Ga.  430,  155 
S.E.  765  (1930)  (decided  under  Ga.  L. 
1929,  p.  58). 

Effect  upon  local  laws.  —  The  1978 
Georgia  Public  Revenue  Code,  Ga.  L. 
1978,  p.  309,  did  not  repeal  by  implication 
a  local  Act  authorizing  a  city  and  county  to 
contract  for  a  consolidated  board  of  tax 
assessors,  and  a  later  statute  repealing 
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the  local  Act  was  not  void.  Chatham 
County  v.  Hussey,  267  Ga.  895,  485  S.E.2d 
753  (1997). 

Revenue  laws  require  strict  con¬ 
struction.  —  Statutes  which  impose  re¬ 
strictions  upon  trade  or  common  occupa¬ 
tions,  and  which  levy  an  excise  or  tax 
upon  those  trades  or  occupations,  must  be 
construed  strictly.  Mystyle  Hosiery  Shops, 
Inc.  v.  Harrison,  171  Ga.  430,  155  S.E.  765 
(1930)  (decided  under  Ga.  L.  1929,  p.  58). 

Revenue  laws  are  not  to  be  ex¬ 
tended  by  implication.  —  Statutes 
levying  duties  or  taxes  upon  subjects  or 
citizens  are  to  be  construed  most  strongly 
against  the  government,  and  in  favor  of 
their  subjects  or  citizens,  and  their  provi¬ 
sions  are  not  to  be  extended,  by  implica¬ 
tion,  beyond  the  clear  import  of  the  lan¬ 
guage  used.  Mystyle  Hosiery  Shops,  Inc.  v. 
Harrison,  171  Ga.  430,  155  S.E.  765 
(1930)  (decided  under  Ga.  L.  1929,  p.  58). 

When  taxpayer’s  remedies  do  not 
expressly  include  action  at  law,  such 
action  does  not  lie.  —  When  the  Gen¬ 
eral  Assembly  authorizes  a  tax  for  govern¬ 
mental  purposes  and  provides  an  ade¬ 


quate  remedy  for  the  tax’s  collection  by 
administrative  officers,  the  necessary  in¬ 
tent  is  that  the  collection  of  the  tax  is 
exclusively  confined  to  that  administra¬ 
tive  department  of  the  government,  and 
when  the  statute  undertakes  to  provide 
remedies  for  the  collection  of  taxes,  and 
those  given  do  not  embrace  an  action  at 
law,  a  common-law  action  for  the  recovery 
of  taxes  as  a  debt  will  not  he.  Kirk  v.  Bray, 
181  Ga.  814,  184  S.E.  733  (1935)  (decided 
under  former  Code  1933,  T.  92). 

Court  of  equity  has  no  power  to 
foreclose  lien  and  order  sale.  —  Power 
to  levy  and  collect  taxes  is  exclusively  a 
legislative  function,  and  unless  autho¬ 
rized  by  statute,  a  court  of  equity  is  with¬ 
out  power  to  foreclose  a  lien  for  taxes  and 
order  a  sale  of  the  property.  No  such  power 
having  been  conferred  by  statute  on  a 
court  of  equity  in  this  state,  a  court  errs  in 
decreeing  that  land  be  sold  by  the  sheriff 
for  the  payment  of  state  and  county  taxes. 
Kirk  v.  Bray,  181  Ga.  814,  184  S.E.  733 
(1935)  (decided  under  former  Code  1933, 
T.  92). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  opinions 
under  former  Code  1933,  T.  92,  which  was 
subsequently  repealed  but  was  succeeded 
by  provisions  in  this  title,  are  included  in 
the  annotations  for  this  title. 

Transaction  must  have  object  other 


than  tax  evasion.  — -  While  ordinarily 
motive  is  not  controlling  in  a  transaction 
planned  for  tax  avoidance  purposes,  the 
rule  is  subject  to  an  exception.  There  must 
be  some  authentic  object  other  than  the 
defeat  of  a  tax.  1962  Op.  Att’y  Gen.  p.  558 
(decided  under  former  Code  1933,  T.  92). 


RESEARCH  REFERENCES 


ALR.  —  Validity  of  statutory  classifica¬ 
tions  based  on  population  —  tax  statutes, 


98  ALR3d  1083. 
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CHAPTER  1 


GENERAL  PROVISIONS 


Sec. 

48-1-1. 

Short  title. 

Sec. 

48-1-6. 

Unlawful  filing  of  false  docu¬ 

48-1-2. 

Definitions. 

ments;  omissions;  tax  evasion; 

48-1-3. 

Forms  and  filings  prior  to  Jan¬ 

penalty. 

uary  1,  1980. 

48-1-7. 

Fraudulent  use  of  exemption 

48-1-4. 

Unlawful  exercise  by  unau¬ 

certificate  to  evade  taxes;  pen¬ 

thorized  person  of  duties  or 
functions  of  representative  of 

48-1-8. 

alty. 

Computer  software. 

commissioner  or  department; 
penalty. 

48-1-9. 

Taxpayer  Bill  of  Rights. 

48-1-5. 

48-1-10. 

Economic  incentives  to  users  of 

Unlawful  conversion  of  funds 
collected  for  benefit  of  state; 
penalty. 

raw  forest  products. 

Cross  references.  —  Power  of  state  to 
tax,  Ga.  Const.  1983,  Art.  VII,  Sec.  I.  Levy 
by  counties  and  municipalities  of  excise 
tax  on  sale  of  distilled  spirits  by  the  drink, 
§  3-4-130  et  seq.  Excise  taxes  relating  to 
sale  of  malt  beverages,  §  3-5-60  et  seq. 
Excise  taxation  relating  to  sale  of  wine, 
§  3-6-50  et  seq.  Excise  taxation  of  sale  of 


distilled  spirits  in  private  clubs,  §  3-7-60. 
Taxation  of  gross  direct  premiums  re¬ 
ceived  by  insurance  companies  doing  busi¬ 
ness  in  state,  §  33-8-4.  Power  of  Governor 
to  suspend  collection  of  taxes  due  state 
until  meeting  of  next  General  Assembly, 
§  45-12-22. 


RESEARCH  REFERENCES 


ALR.  —  Liability  to  refund  local  taxes 
as  within  coverage  of  liability  insurance, 
21  ALR4th  895. 

48-1-1.  Short  title. 


This  title  shall  be  known  and  may  be  cited  as  the  “Georgia  Public 
Revenue  Code.”  (Code  1933,  §  91A-101,  enacted  by  Ga.  L.  1978,  p.  309, 
§  2.) 


JUDICIAL  DECISIONS 


Cited  in  City  of  Atlanta  v.  City  of  Col¬ 
lege  Park,  292  Ga.  741,  741  S.E.2d  147 
(2013). 


48-1-2.  Definitions. 


As  used  in  this  title,  the  term: 
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(1)  “Agency”  means  any  department,  commission,  institution,  of¬ 
fice,  or  officer  of  this  state. 

(2)  “Aircraft”  means  any  contrivance  used  or  designed  for  naviga¬ 
tion  or  flight  through  the  air. 

(3)  “Airline  company”  means  any  person  who  undertakes,  directly 
or  indirectly,  to  engage  in  the  scheduled  transportation  by  aircraft  of 
persons  or  property  for  hire  in  intrastate,  interstate,  or  international 
transportation. 

(4)  “Commissioner”  means  the  state  revenue  commissioner. 

(5)  “Contraband  article”  means: 

(A)  Any  unauthorized,  false,  forged,  altered,  or  counterfeit  rev¬ 
enue  stamp  or  marking,  prima  facie  evidencing  the  payment  of  any 
tax  imposed  by  the  revenue  laws  of  this  state; 

(B)  Any  article,  plate,  die,  stamp,  machine,  apparatus,  para¬ 
phernalia,  or  other  device  or  material  designed  for  use,  intended  to 
be  used,  or  used  in  the  making  of  any  unauthorized,  false,  forged, 
altered,  or  counterfeit  revenue  stamp  or  marking  described  in 
subparagraph  (A)  of  this  paragraph;  or 

(C)  Any  article  or  property  to  which  any  unauthorized,  false, 
forged,  altered,  or  counterfeit  revenue  stamp  or  marking  prima 
facie  evidencing  the  payment  of  any  tax  imposed  by  the  revenue 
laws  of  this  state  is  attached  or  affixed. 

(6)  “Department”  means  the  Department  of  Revenue. 

(7)  “Deputy  commissioner”  means  the  deputy  revenue  commis¬ 
sioner. 

(8)  “Domestic,”  when  applied  to  any  corporation  or  association 
(including,  but  not  limited  to,  a  partnership),  means  created,  orga¬ 
nized,  or  domiciled  in  this  state. 

(9)  “Fiduciary”  means  a  guardian,  trustee,  executor,  administrator, 
receiver,  conservator,  or  any  person,  whether  individual  or  corporate, 
acting  in  any  fiduciary  capacity  for  any  person. 

(10)  Reserved. 

(11)  “Foreign,”  when  applied  to  any  corporation  or  association 
(including,  but  not  limited  to,  a  partnership),  means  created  or 
organized  outside  this  state. 

(12)  “Individual”  means  a  natural  person. 

(13)  “Intangible  personal  property”  means  the  capital  stock  of  all 
corporations;  money,  notes,  bonds,  accounts,  or  other  credits,  secured 
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or  unsecured;  patent  rights,  copyrights,  franchises,  and  any  other 
classes  and  kinds  of  property  defined  by  law  as  intangible  personal 
property. 

(14)  “Internal  Revenue  Code”  or  “Internal  Revenue  Code  of  1986” 
means  for  taxable  years  beginning  on  or  after  January  1,  2016,  the 
provisions  of  the  United  States  Internal  Revenue  Code  of  1986,  as 
amended,  provided  for  in  federal  law  enacted  on  or  before  January  1, 
2017,  except  that  Section  85(c),  Section  108(i),  Section  163(e)(5)(F), 
Section  164(a)(6),  Section  164(b)(6),  Section  168(b)(3)(I),  Section 
168(e)(3)(B)(vii),  Section  168(e)(3)(E)(ix),  Section  168(e)(8),  Section 
168(k)  (but  not  excepting  Section  168(k)(2)(A)(i),  Section 
168(k)(2)(D)(i),  and  Section  168(k)(2)(E)),  Section  168(m),  Section 
168(n),  Section  172(b)(1)(H),  Section  172(b)(l)( J),  Section  172(j), 
Section  179(f),  Section  199,  Section  810(b)(4),  Section  1400L,  Section 
1400N(d)(l),  Section  1400N(f),  Section  1400N(j),  Section  1400N(k), 
and  Section  1400N(o)  of  the  Internal  Revenue  Code  of  1986,  as 
amended,  shall  be  treated  as  if  they  were  not  in  effect,  and  except 
that  Section  168(e)(7),  Section  172(b)(1)(F),  Section  172(i)(l),  and 
Section  1221  of  the  Internal  Revenue  Code  of  1986,  as  amended,  shall 
be  treated  as  they  were  in  effect  before  the  2008  enactment  of  federal 
Public  Law  110-343,  and  except  that  Section  163(i)(l)  of  the  Internal 
Revenue  Code  of  1986,  as  amended,  shall  be  treated  as  it  was  in  effect 
before  the  2009  enactment  of  federal  Public  Law  111-5,  and  except 
that  Section  13(e)(4)  of  2009  federal  Public  Law  111-92  shall  be 
treated  as  if  it  was  not  in  effect,  and  except  that  the  limitations 
provided  in  Section  179(b)(1)  shall  be  $250,000.00  for  tax  years 
beginning  in  2010,  shall  be  $250,000.00  for  tax  years  beginning  in 
2011,  shall  be  $250,000.00  for  tax  years  beginning  in  2012,  shall  be 
$250,000.00  for  tax  years  beginning  in  2013,  and  shall  be  $500,000.00 
for  tax  years  beginning  in  2014,  and  except  that  the  limitations 
provided  in  Section  179(b)(2)  shall  be  $800,000.00  for  tax  years 
beginning  in  2010,  shall  be  $800,000.00  for  tax  years  beginning  in 
2011,  shall  be  $800,000.00  for  tax  years  beginning  in  2012,  shall  be 
$800,000.00  for  tax  years  beginning  in  2013,  and  shall  be  $2  million 
for  tax  years  beginning  in  2014,  and  provided  that  Section  1106  of 
federal  Public  Law  112-95  as  amended  by  federal  Public  Law  113-243 
shall  be  treated  as  if  it  is  in  effect,  except  the  phrase  “Code  Section 
48-2-35  (or,  if  later,  November  15,  2015)”  shall  be  substituted  for  the 
phrase  “section  6511(a)  of  such  Code  (or,  if  later,  April  15,  2015),”  and 
notwithstanding  any  other  provision  in  this  title,  no  interest  shall  be 
refunded  with  respect  to  any  claim  for  refund  filed  pursuant  to 
Section  1106  of  federal  Public  Law  112-95,  and  provided  that  subsec¬ 
tion  (b)  of  Section  3  of  federal  Public  Law  114-292  shall  be  treated  as 
if  it  is  in  effect,  except  the  phrase  “Code  Section  48-2-35”  shall  be 
substituted  for  the  phrase  “section  6511(a)  of  the  Internal  Revenue 
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Code  of  1986”  and  the  phrase  “such  section”  shall  be  substituted  for 
the  phrase  “such  subsection.”  In  the  event  a  reference  is  made  in  this 
title  to  the  Internal  Revenue  Code  or  the  Internal  Revenue  Code  of 
1954  as  it  existed  on  a  specific  date  prior  to  January  1,  2017,  the  term 
means  the  provisions  of  the  Internal  Revenue  Code  or  the  Internal 
Revenue  Code  of  1954  as  it  existed  on  the  prior  date.  Unless 
otherwise  provided  in  this  title,  any  term  used  in  this  title  shall  have 
the  same  meaning  as  when  used  in  a  comparable  provision  or  context 
in  the  Internal  Revenue  Code  of  1986,  as  amended.  For  taxable  years 
beginning  on  or  after  January  1,  2016,  provisions  of  the  Internal 
Revenue  Code  of  1986,  as  amended,  which  were  as  of  January  1, 
2017,  enacted  into  law  but  not  yet  effective  shall  become  effective  for 
purposes  of  Georgia  taxation  on  the  same  dates  upon  which  they 
become  effective  for  federal  tax  purposes. 

(14.1)  “Internal  Revenue  Code”  or  “Internal  Revenue  Code  of  1986” 
means  for  taxable  years  beginning  after  December  31,  2005,  but 
before  January  1,  2007,  the  provisions  of  the  United  States  Internal 
Revenue  Code  of  1986,  as  amended,  provided  for  in  federal  law 
enacted  on  or  before  January  1,  2006,  except  that  Section  168(k)  (but 
not  excepting  Section  168(k)(2)(A)(i),  Section  168(k)(2)(D)(i),  and 
Section  168(k)(2)(E)),  Section  199,  Section  1400L,  Section 
1400N(d)(l),  Section  1400N(j),  and  Section  1400N(k)  of  the  Internal 
Revenue  Code  of  1986,  as  amended,  shall  be  treated  as  if  they  were 
not  in  effect,  and  except  that  the  following  provisions  shall  be  as 
amended  by  the  federal  Tax  Relief  and  Health  Care  Act  of  2006  (Pub. 
L.  No.  109-432)  as  such  federal  act  existed  on  December  20,  2006,  and 
effective  for  purposes  of  Georgia  taxation  on  the  same  dates  upon 
which  they  became  effective  for  federal  tax  purposes  pursuant  to  said 
federal  act:  Sections  38,  41,  45A,  45N,  51,  51A,  61,  62,  106,  121,  143, 
164,  168  (except  168(k)  but  not  excepting  168(k)(2)(A)(i),  168 
(k)(2)(D)(i),  and  168(k)(2)(E)),  170,  179E,  198,  220,  222,  223,  263, 
280C,  312,  355,  613A,  954,  1043,  1221,  1245,  1355,  1397E,  1400A, 
1400B,  7623,  and  7872.  For  such  taxable  years,  provisions  of  the 
Internal  Revenue  Code  of  1986,  as  amended,  which  were  as  of 
January  1,  2006,  enacted  into  law  but  not  yet  effective  shall  be 
effective  for  purposes  of  Georgia  taxation  on  the  same  dates  upon 
which  they  become  effective  for  federal  tax  purposes.  The  provisions 
of  this  paragraph  shall  supersede  and  control  over  any  provision  of 
paragraph  (14)  of  this  Code  section  to  the  contrary. 

(14.2)  “Internal  Revenue  Code”  or  “Internal  Revenue  Code  of  1986” 
means  for  taxable  years  beginning  after  December  31,  2006,  but 
before  January  1,  2008,  the  provisions  of  the  United  States  Internal 
Revenue  Code  of  1986,  as  amended,  provided  for  in  federal  law 
enacted  on  or  before  January  1,  2008,  except  that  Section  168(k)  (but 
not  excepting  Section  168(k)(2)(A)(i),  Section  168(k)(2)(D)(i),  and 
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Section  168(k)(2)(E)),  Section  199,  Section  1400L,  Section 
1400N(d)(l),  Section  1400N(j),  and  Section  1400N(k)  of  the  Internal 
Revenue  Code  of  1986,  as  amended,  shall  be  treated  as  if  they  were 
not  in  effect.  For  such  taxable  years,  provisions  of  the  Internal 
Revenue  Code  of  1986,  as  amended,  which  were  as  of  January  1, 
2008,  enacted  into  law  but  not  yet  effective  shall  be  effective  for 
purposes  of  Georgia  taxation  on  the  same  dates  upon  which  they 
become  effective  for  federal  tax  purposes.  The  provisions  of  this 
paragraph  shall  supersede  and  control  over  any  provision  of  para¬ 
graph  (14)  of  this  Code  section  to  the  contrary. 

(14.3)  “Internal  Revenue  Code”  or  “Internal  Revenue  Code  of  1986” 
means  for  taxable  years  beginning  after  December  31,  2007,  but 
before  January  1,  2009,  the  provisions  of  the  United  States  Internal 
Revenue  Code  of  1986,  as  amended,  provided  for  in  federal  law 
enacted  on  or  before  January  1,  2009,  except  that  Section  168(b)(3)(I), 
Section  168(e)(3)(B)(vii),  Section  168(e)(3)(E)(ix),  Section  168(e)(8), 
Section  168(k)  (but  not  excepting  Section  168(k)(2)(A)(i),  Section 
168(k)(2)(D)(i),  and  Section  168(k)(2)(E)),  Section  168(m),  Section 
168(n),  Section  172(b)(1)(F),  Section  172(b)(l)( J),  Section  172(j), 
Section  199,  Section  1400L,  Section  1400N(d)(l),  Section  1400N(f), 
Section  1400N(j),  Section  1400N(k),  and  Section  1400N(o)  of  the 
Internal  Revenue  Code  of  1986,  as  amended,  shall  be  treated  as  if 
they  were  not  in  effect,  and  except  that  Section  168(e)(7),  Section 
172(i)(l),  and  Section  1221  of  the  Internal  Revenue  Code  of  1986,  as 
amended,  shall  be  treated  as  they  were  in  effect  before  the  2008 
enactment  of  federal  Public  Law  110-343.  For  such  taxable  years, 
provisions  of  the  Internal  Revenue  Code  of  1986,  as  amended,  which 
were  as  of  January  1,  2009,  enacted  into  law  but  not  yet  effective 
shall  be  effective  for  purposes  of  Georgia  taxation  on  the  same  dates 
upon  which  they  become  effective  for  federal  tax  purposes.  The 
provisions  of  this  paragraph  shall  supersede  and  control  over  any 
provision  of  paragraph  (14)  of  this  Code  section  to  the  contrary. 

(15)  “Internal  Revenue  Service”  or  “IRS”  means  the  Internal  Rev¬ 
enue  Service  of  the  United  States  Department  of  the  Treasury. 

(16)  “Member  of  the  armed  forces”  means  commissioned  officers 
and  personnel  below  the  grade  of  commissioned  officers  in  all  regular 
and  reserve  components  of  the  uniformed  services  subject  to  the 
jurisdiction  of  the  United  States  Department  of  Defense.  The  term 
also  includes  the  Coast  Guard,  but  it  does  not  include  civilian 
employees  of  the  armed  forces. 

(17)  “Municipality”  means  an  incorporated  municipality  in  this 
state. 

(18)  “Person”  means  any  individual,  firm,  partnership,  coopera¬ 
tive,  nonprofit  membership  corporation,  joint  venture,  association, 
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company,  corporation,  agency,  syndicate,  estate,  trust,  business  trust, 
receiver,  fiduciary,  or  other  group  or  combination  acting  as  a  unit, 
body  politic,  or  political  subdivision,  whether  public,  private,  or 
quasi-public. 

(19)  “Personal  property”  means  all  tangible  personal  property  and 
all  intangible  personal  property,  as  the  terms  are  defined  in  this  Code 
section. 

(20)  “Personal  representative”  means  the  duly  qualified  and  acting 
personal  representative  of  the  estate  of  a  decedent  or,  if  there  is  no 
duly  qualified  and  acting  representative,  the  person  in  possession  of 
any  property  of  the  decedent. 

(21)  “Public  utility”  means  all  railroad  companies,  street  and 
suburban  railroads,  or  sleeping  car  companies;  persons  or  companies 
operating  railroads,  street  railroads,  suburban  railroads,  or  sleeping 
cars  in  this  state;  all  express  companies  including  railroad  companies 
doing  express,  telephone,  or  telegraph  business  (except  small  tele¬ 
phone  companies  or  persons  operating  a  telephone  business,  the 
value  of  whose  capital  stock  or  property  is  less  than  $5,000.00);  all 
gas,  electric  light,  electric  power,  hydroelectric  power,  steam  heat, 
refrigerated  air,  dockage  or  cranage,  canal,  toll  road,  toll  bridge, 
railroad  equipment,  and  navigation  companies;  and  any  person  or 
persons  operating  a  gas,  electric  light,  electric  power,  hydroelectric 
power,  steam  heat,  refrigerated  air,  dockage  or  cranage,  canal,  toll 
road,  toll  bridge,  railroad  equipment,  or  navigation  business,  through 
their  president,  general  manager,  owner,  or  agent  having  control  of 
the  company’s  offices  in  this  state. 

(22)  “Tangible  personal  property”  means  personal  property  which 
may  be  seen,  weighed,  measured,  felt,  or  touched  or  which  is  in  any 
other  manner  perceptible  to  the  senses.  The  term  “tangible  personal 
property”  shall  not  include  intangible  personal  property.  This  para¬ 
graph  shall  not  apply  to  Chapter  8  of  this  title  relating  to  sales  and 
use  taxation. 

(23)  “Tax  collector”  means  a  county  tax  collector. 

(24)  “Tax  commissioner”  means  a  county  tax  commissioner. 

(25)  “Taxpayer”  means  any  person  required  by  law  to  file  a  return 
or  to  pay  taxes. 

(26)  “Tax  receiver”  means  a  county  tax  receiver.  (Code  1933, 
§  91A-102,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1979,  p.  5,  §  2; 
Ga.  L.  1981,  p.  1857,  §  2;  Ga.  L.  1981,  p.  1903,  §  1;  Ga.  L.  1982,  p.  3, 
§  48;  Ga.  L.  1984,  p.  1323,  §  1;  Ga.  L.  1987,  p.  191,  §  1;  Ga.  L.  1988, 
p.  475,  §  1;  Ga.  L.  1989,  p.  1402,  §  1;  Ga.  L.  1990,  p.  1350,  §  1;  Ga. 
L.  1991,  p.367,  §  l;Ga.L.  1992,  p.  1441,  §  1;  Ga.  L.  1993,  p.  728,  §  1; 
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Ga.  L.  1993,  p.  1402,  §  16;  Ga.  L.  1994,  p.  797,  §  1;  Ga.  L.  1995,  p. 
324,  §  1;  Ga.  L.  1996,  p.  117,  §  1;  Ga.  L.  1996,  p.  130,  §  1;  Ga.  L. 
1996,  p.  308,  §  1;  Ga.  L.  1997,  p.  396,  §  1;  Ga.  L.  1998,  p.  1224,  §  1; 
Ga.  L.  1999,  p.  483,  §  1;  Ga.  L.  2000,  p.  1296,  §  1;  Ga.  L.  2001,  p. 
1224,  §  1;  Ga.  L.  2002,  p.  439,  §  1;  Ga.  L.  2003,  p.  665,  §  2;  Ga.  L. 
2004,  p.  410,  §  2;  Ga.  L.  2005,  p.  159,  §  2/HB  488;  Ga.  L.  2006,  p.  200, 
§  1/HB  1310;  Ga.  L.  2007,  p.  2,  §§  1,  2/HB  357;  Ga.  L.  2008,  p.  10, 
§§  1,  2/HB  926;  Ga.  L.  2008,  p.  324,  §  48/SB  455;  Ga.  L.  2009,  p.  6, 
§§  1,  2/HB  74;  Ga.  L.  2010,  p.  895,  §  1/HB  1138;  Ga.  L.  2011,  p.  38, 
§  1/HB  168;  Ga.  L.  2012,  p.  694,  §  1/HB  729;  Ga.  L.  2013,  p.  7, 

§  1/HB  266;  Ga.  L.  2014,  p.  231,  §  1/HB  918;  Ga.  L.  2015,  p.  2, 

§  1/HB  292;  Ga.  L.  2016,  p.  1,  §  1/HB  742;  Ga.  L.  2016,  p.  864, 

§  48/HB  737;  Ga.  L.  2017,  p.  4,  §  1/HB  283.) 


The  2015  amendment,  effective 
March  6,  2015,  in  paragraph  (14),  substi¬ 
tuted  “January  1,  2014”  for  “January  1, 
2013”  twice,  substituted  January  1,  2015” 
for  “January  1,  2014”  three  times,  substi¬ 
tuted  “November  15,  2015”  for  “November 
15,  2013”  and  “April  15,  2015”  for  “April 
15,  2013”  once  each,  deleted  “and”  follow¬ 
ing  “for  tax  years  beginning  in  2012,” 
twice,  inserted  “and  shall  be  $500,000.00 
for  tax  years  beginning  in  2014,”,  inserted 
“and  shall  be  $2  million  for  tax  years 
beginning  in  2014,”,  and  inserted  “as 
amended  by  federal  Public  Law  113-243”. 
See  Editor’s  notes  for  applicability. 

The  2016  amendments.  —  The  first 
2016  amendment,  effective  February  23, 
2016,  in  paragraph  (14),  substituted  “Jan¬ 
uary  1,  2015”  for  “January  1,  2014”  twice, 
substituted  “January  1,  2016”  for  “Janu¬ 
ary  1,  2015”  three  times,  and  substituted 
“Section  168(k)(2)(E))”  for  “Section 
168(k)(2)(E)”.  See  Editor’s  notes  for  appli¬ 
cability.  The  second  2016  amendment,  ef¬ 
fective  May  3,  2016,  part  of  an  Act  to 
revise,  modernize,  and  correct  the  Code, 
revised  punctuation  in  paragraph  (14). 

The  2017  amendment,  effective 
March  21,  2017,  in  paragraph  (14),  substi¬ 
tuted  “2016”  for  “2015”  twice,  substituted 
“2017”  for  “2016”  three  times,  and  added  “, 
and  provided  that  subsection  (b)  of  Section 
3  of  federal  Public  Law  114-292  shall  be 
treated  as  if  it  is  in  effect,  except  the 
phrase  ‘Code  Section  48-2-35’  shall  be  sub¬ 
stituted  for  the  phrase  ‘section  6511(a)  of 
the  Internal  Revenue  Code  of  1986’  and 
the  phrase  ‘such  section’  shall  be  substi¬ 


tuted  for  the  phrase  ‘such  subsection’”  at 
the  end  of  the  second  sentence.  See  Edi¬ 
tor’s  note  for  applicability. 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2007,  quotes 
were  deleted  surrounding  “,  as  amended,” 
in  paragraphs  (14)  and  (14.1);  and  “super¬ 
sede”  was  substituted  for  “supercede”  in 
paragraph  (14.1). 

Editor’s  notes.  —  Ga.  L.  1987,  p.  191, 
§  10,  not  codified  by  the  General  Assem¬ 
bly,  provided  that  the  Act  applied  to  tax¬ 
able  years  ending  on  or  after  March  11, 
1987,  and  that  a  taxpayer  with  a  taxable 
year  ending  on  or  after  January  1,  1987, 
and  before  March  11,  1987,  may  elect  to 
have  the  provisions  of  that  Act  apply;  and 
also  provided  that  tax,  penalty,  and  inter¬ 
est  liabilities  and  refund  eligibility  for 
prior  taxable  years  shall  not  be  affected  by 
that  Act;  and  also  provided  that  provisions 
of  the  federal  Tax  Reform  Act  of  1986  and 
of  the  Internal  Revenue  Code  of  1986 
which  as  of  January  1,  1987,  were  not  yet 
effective  become  effective  for  purposes  of 
Georgia  taxation  on  the  same  dates  as 
they  become  effective  for  federal  purposes. 

Ga.  L.  1988,  p.  475,  §  3,  not  codified  by 
the  General  Assembly,  provided  that  the 
Act  applies  to  taxable  years  beginning  on 
or  after  January  1,  1988;  and  also  pro¬ 
vided  that  provisions  of  the  Internal  Rev¬ 
enue  Code  of  1986  which  were  as  of  Jan¬ 
uary  1,  1988,  enacted  into  law  but  not  yet 
effective  shall  become  effective  for  pur¬ 
poses  of  Georgia  taxation  on  the  same 
dates  upon  which  they  become  effective 
for  federal  tax  purposes. 
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Ga.  L.  1989,  p.  1402,  §  2,  not  codified  by 
the  General  Assembly,  provides  that  the 
amendments  to  this  Act  shall  apply  to 
taxable  years  beginning  on  or  after  Janu¬ 
ary  1,  1989,  and  that  provisions  of  the 
Internal  Revenue  Code  of  1986,  which 
were  as  of  January  1,  1989,  enacted  into 
law  but  not  yet  effective,  shall  become 
effective  for  purposes  of  Georgia  taxation 
on  the  same  dates  upon  which  they  be¬ 
come  effective  for  federal  tax  purposes. 

Ga.  L.  1990,  p.  1350,  §  2,  not  codified  by 
the  General  Assembly,  provided  that  the 
Act  applies  to  taxable  years  beginning  on 
or  after  January  1,  1990,  and  that  provi¬ 
sions  of  the  Internal  Revenue  Code  of 
1986,  which  were  as  of  January  1,  1990, 
enacted  into  law  but  not  yet  effective, 
shall  become  effective  for  purposes  of 
Georgia  taxation  on  the  same  dates  upon 
which  they  become  effective  for  federal  tax 
purposes. 

Ga.  L.  1991,  p.  367,  §  2,  not  codified  by 
the  General  Assembly,  provided  that  this 
Act  became  effective  April  4,  1991,  and 
applies  to  taxable  years  beginning  on  or 
after  January  1,  1991.  Provisions  of  the 
Internal  Revenue  Code  of  1986,  which 
were  as  of  January  1,  1991,  enacted  into 
law  but  not  yet  effective  shall  become 
effective  for  purposes  of  Georgia  taxation 
on  the  same  dates  upon  which  they  be¬ 
come  effective  for  federal  tax  purposes. 

Ga.  L.  1992,  p.  1441,  §  2,  not  codified  by 
the  General  Assembly,  provided  that  the 
Act  shall  apply  to  taxable  years  beginning 
on  or  after  January  1,  1992,  and  that 
provisions  of  the  Internal  Revenue  Code  of 
1986  which  were  as  of  January  1,  1992, 
enacted  into  law  but  not  yet  effective  shall 
become  effective  for  purposes  of  Georgia 
taxation  on  the  same  dates  upon  which 
they  become  effective  for  federal  tax  pur¬ 
poses. 

Ga.  L.  1993,  p.  728,  §  2,  not  codified  by 
the  General  Assembly,  provided  that  the 
Act  shall  become  effective  April  9,  1993, 
and  shall  apply  to  taxable  years  beginning 
on  or  after  January  1,  1993,  and  that 
provisions  of  the  Internal  Revenue  Code  of 
1986  which  were  as  of  January  1,  1993, 
enacted  into  law  but  not  yet  effective  shall 
become  effective  for  purposes  of  Georgia 
taxation  on  the  same  dates  upon  which 
they  became  effective  for  federal  tax  pur¬ 
poses. 


Ga.  L.  1994,  p.  797,  §  2,  not  codified  by 
the  General  Assembly,  provides  that  the 
Act  shall  apply  to  taxable  years  beginning 
on  or  after  January  1,  1994,  and  that 
provisions  of  the  Internal  Revenue  Code  of 
1986  which  were  as  of  January  1,  1994, 
enacted  into  law  but  not  yet  effective  shall 
become  effective  for  purposes  of  Georgia 
taxation  on  the  same  dates  upon  which 
they  become  effective  for  federal  tax  pur¬ 
poses. 

Ga.  L.  1995,  p.  324,  §  2,  not  codified  by 
the  General  Assembly,  provides  that  the 
Act  shall  apply  to  taxable  years  beginning 
on  or  after  January  1,  1995,  and  that 
provisions  of  the  Internal  Revenue  Code  of 
1986  which  were  as  of  January  1,  1995, 
enacted  into  law  but  not  yet  effective  shall 
become  effective  for  purposes  of  Georgia 
taxation  on  the  same  dates  upon  which 
they  become  effective  for  federal  tax  pur¬ 
poses. 

Ga.  L.  1996,  p.  117,  §  9,  not  codified  by 
the  General  Assembly,  provides  that  the 
Act  shall  not  repeal  any  provision  of  Ga.  L. 
1996,  p.  130  if  Ga.  L.  1996,  p.  130  is 
passed  at  the  1996  regular  session  of  the 
General  Assembly,  becomes  law,  and  be¬ 
comes  effective. 

Ga.  L.  1996,  p.  130,  §  9,  not  codified  by 
the  General  Assembly,  provides  that  the 
1996  amendment  enacted  by  that  Act  be¬ 
comes  effective  on  January  1,  1997,  and 
shall  be  applicable  to  all  taxable  years 
beginning  on  or  after  January  1,  1996, 
upon  the  ratification  of  House  Resolution 
734  (Ga.  L.  1996,  p.  1665)  at  the  Novem¬ 
ber  1996,  general  election;  if  such  resolu¬ 
tion  is  not  ratified,  the  amendment  shall 
not  become  effective  and  shall  stand  re¬ 
pealed  on  January  1,  1997.  House  Resolu¬ 
tion  734  was  ratified  in  1996;  and  pro¬ 
vided  that  the  provisions  of  the  Act  shall 
not  repeal  but  shall  supersede  and  control 
over  any  conflicting  provisions  of  any 
other  Act  enacted  at  the  1996  regular 
session,  including,  but  not  limited  to,  Ga. 
L.  1996,  p.  117. 

Ga.  L.  1996,  p.  308,  §  2,  not  codified  by 
the  General  Assembly,  provides:  “This  Act 
shall  become  effective  upon  its  approval 
by  the  Governor  or  upon  its  becoming  law 
without  such  approval  and  shall  apply  to 
taxable  years  beginning  on  or  after  Janu¬ 
ary  1,  1996.  Provisions  of  the  Internal 
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Revenue  Code  of  1986  which  were  as  of 
January  1,  1996,  enacted  into  law  but  not 
yet  effective  shall  become  effective  for 
purposes  of  Georgia  taxation  on  the  same 
dates  upon  which  they  become  effective 
for  federal  tax  purposes.”  [Ga.  L.  1996,  p. 
308  was  approved  and  became  effective 
April  1,  1996.] 

Ga.  L.  1997,  p.  396,  §  2,  not  codified  by 
the  General  Assembly,  makes  that  Act 
applicable  “to  taxable  years  beginning  on 
or  after  January  1,  1997.  Provisions  of  the 
Internal  Revenue  Code  of  1986  which 
were  as  of  January  1,  1997,  enacted  into 
law  but  not  yet  effective  shall  become 
effective  for  purposes  of  Georgia  taxation 
on  the  same  dates  upon  which  they  be¬ 
come  effective  for  federal  tax  purposes.” 

Ga.  L.  1998,  p.  1224,  §  8(b),  not  codified 
by  the  General  Assembly,  provided  that 
the  Act  shall  be  applicable  to  all  taxable 
years  beginning  on  or  after  January  1, 
1998,  and  provides  that:  “Provisions  of  the 
Internal  Revenue  Code  of  1986  which 
were  as  of  January  1,  1998,  enacted  into 
law  but  not  yet  effective  shall  become 
effective  for  purposes  of  Georgia  taxation 
on  the  same  dates  upon  which  they  be¬ 
come  effective  for  federal  tax  purposes.” 

Ga.  L.  1999,  p.  483,  §  3,  not  codified  by 
the  General  Assembly,  provided  that  the 
Act  shall  be  applicable  to  all  taxable  years 
beginning  on  or  after  January  1,  1999, 
and  provides  that:  “Provisions  of  the  In¬ 
ternal  Revenue  Code  of  1986  which  were 
as  of  January  1,  1999,  enacted  into  law 
but  not  yet  effective  shall  become  effective 
for  purposes  of  Georgia  taxation  on  the 
same  dates  upon  which  they  become  effec¬ 
tive  for  federal  tax  purposes.” 

Ga.  L.  2000,  p.  1296,  §  2,  not  codified  by 
the  General  Assembly,  provides  that  the 
amendment  to  this  Code  section  is  appli¬ 
cable  to  taxable  years  beginning  on  or 
after  January  1,  2000. 

Ga.  L.  2001,  p.  1224,  §  2,  not  codified  by 
the  General  Assembly,  provided  that  the 
Act  shall  be  applicable  to  all  taxable  years 
beginning  on  or  after  January  1,  2001, 
and  that:  “Provisions  of  the  Internal  Rev¬ 
enue  Code  of  1986  which  were  as  of  Jan¬ 
uary  1,  2001,  enacted  into  law  but  not  yet 
effective  shall  become  effective  for  pur¬ 
poses  of  Georgia  taxation  on  the  same 
dates  upon  which  they  become  effective 
for  federal  tax  purposes.” 


Ga.  L.  2002,  p.  439,  §  2,  not  codified  by 
the  General  Assembly,  provided  that  the 
Act  shall  be  applicable  to  all  taxable  years 
beginning  on  or  after  January  1,  2002, 
and  that:  “Provisions  of  the  Internal  Rev¬ 
enue  Code  of  1986  which  were  as  of  Jan¬ 
uary  1,  2002,  enacted  into  law  but  not  yet 
effective  shall  become  effective  for  pur¬ 
poses  of  Georgia  taxation  on  the  same 
dates  upon  which  they  become  effective 
for  federal  tax  purposes.” 

Ga.  L.  2003,  p.  665,  §  1,  not  codified  by 
the  General  Assembly,  provides  that: 
“This  Act  shall  be  known  and  may  be  cited 
as  the  ‘State  and  Local  Tax  Revision  Act  of 

2003. ’” 

Ga.  L.  2003,  p.  665,  §  47(b),  not  codified 
by  the  General  Assembly,  provides  that 
paragraph  (14)  of  this  Code  section  is 
applicable  to  all  taxable  years  beginning 
on  or  after  January  1,  2003. 

Ga.  L.  2004,  p.  410,  §  1,  not  codified  by 
the  General  Assembly,  provides  that: 
“This  Act  shall  be  known  and  may  be  cited 
as  the  ‘State  and  Local  Tax  Revision  Act  of 

2004. ”’ 

Ga.  L.  2004,  p.  410,  §  10(b),  not  codified 
by  the  General  Assembly,  provides  that 
the  amendment  by  that  Act  shall  be  appli¬ 
cable  to  all  taxable  years  beginning  on  or 
after  January  1,  2004,  and  further  pro¬ 
vides  that:  “Provisions  of  the  Internal 
Revenue  Code  of  1986  which  were  as  of 
January  1,  2004,  enacted  into  law  but  not 
yet  effective  shall  become  effective  for 
purposes  of  Georgia  taxation  on  the  same 
dates  upon  which  they  become  effective 
for  federal  tax  purposes.” 

Ga.  L.  2005,  p.  159,  §  1/HB  488,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  that:  “This  Act  shall  be  known  and 
may  be  cited  as  the  ‘State  and  Local  Tax 
Revision  Act  of  2005.’” 

Ga.  L.  2005,  p.  159,  §  27/HB  488,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  that  the  2005  amendment  applies  to 
all  taxable  years  beginning  on  or  after 
January  1,  2005,  and  further  provides 
that:  “Provisions  of  the  Internal  Revenue 
Code  of  1986  which  were  as  of  January  1, 

2005.  enacted  into  law  but  not  yet  effec¬ 
tive  shall  become  effective  for  purposes  of 
Georgia  taxation  on  the  same  dates  upon 
which  they  become  effective  for  federal  tax 
purposes.” 
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Ga.  L.  2006,  p.  200,  §  6/HB  1310,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  that  this  Code  section  shall  be  ap¬ 
plicable  to  all  taxable  years  beginning  on 
or  after  January  1,  2006,  and  further 
provides  that:  “Provisions  of  the  Internal 
Revenue  Code  of  1986  which  were  as  of 
January  1,  2006,  enacted  into  law  but  not 
yet  effective  shall  become  effective  for 
purposes  of  Georgia  taxation  on  the  same 
dates  upon  which  they  become  effective 
for  federal  tax  purposes.” 

Ga.  L.  2007,  p.  2,  §  3(a)/HB  357,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  that  paragraph  (14.1)  shall  be  appli¬ 
cable  to  all  taxable  years  beginning  after 
December  31,  2005,  but  before  January  1, 

2007. 

Ga.  L.  2007,  p.  2,  §  3(b)/HB  357,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  that  paragraph  (14)  shall  be  appli¬ 
cable  to  all  taxable  years  beginning  on  or 
after  January  1,  2007. 

Ga.  L.  2008,  p.  10,  §  3/HB  926,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  in  §  3(a)  that  the  amendment  to 
paragraph  (14)  is  applicable  to  all  taxable 
years  beginning  on  or  after  January  1, 

2008,  and  provides  in  §  3(b)  that  the 
addition  of  paragraph  (14.2)  is  applicable 
to  all  taxable  years  beginning  after  De¬ 
cember  31,  2006,  but  before  January  1, 
2008. 

Ga.  L.  2009,  p.  6,  §  3/HB  74,  not  codi¬ 
fied  by  the  General  Assembly,  provides  in 
part  that  the  amendment  to  paragraph 
(14)  shall  be  applicable  to  all  taxable  years 
beginning  on  or  after  January  1,  2009, 
and  the  addition  of  paragraph  (14.3)  shall 
be  applicable  to  all  taxable  years  begin¬ 
ning  after  December  31,  2007,  but  before 
January  1,  2009. 

Ga.  L.  2010,  p.  895,  §  4(b)/HB  1138,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  that  the  2010  amendment  shall  be 
applicable  to  all  taxable  years  beginning 
on  or  after  January  1,  2009. 

Ga.  L.  2011,  p.  38,  §  10/HB  168,  not 
codified  by  the  General  Assembly,  pro¬ 
vides,  in  part,  that  the  amendment  to  this 
Code  section  shall  be  applicable  to  all 
taxable  years  beginning  on  or  after  Janu¬ 
ary  1,  2010. 

Ga.  L.  2012,  p.  694,  §  5(b)/HB  729,  not 
codified  by  the  General  Assembly,  pro¬ 


vides,  in  part,  that  the  amendment  to  this 
Code  section  shall  be  applicable  to  all 
taxable  years  beginning  on  or  after  Janu¬ 
ary  1,  2011. 

Ga.  L.  2013,  p.  7,  §  7(a)/HB  266,  not 
codified  by  the  General  Assembly,  pro¬ 
vides,  in  part,  that  the  2013  amendment 
shall  be  applicable  to  all  taxable  years 
beginning  on  or  after  January  1,  2012, 
except  the  provisions  in  Section  1  relating 
to  Section  1106  of  federal  Public  Law 
112-95  shall  also  apply  to  taxable  years 
beginning  before  January  1,  2012. 

Ga.  L.  2014,  p.  231,  §  3/HB  918,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  that:  “This  Act  shall  become  effec¬ 
tive  upon  its  approval  by  the  Governor  or 
upon  its  becoming  law  without  such  ap¬ 
proval  and  Section  1  shall  be  applicable  to 
all  taxable  years  beginning  on  or  after 
January  1,  2013.”  This  Act  became  effec¬ 
tive  April  15,  2014. 

Ga.  L.  2015,  p.  2,  §  1/HB  292,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  that:  “This  Act  shall  become  effec¬ 
tive  upon  its  approval  by  the  Governor  or 
upon  its  becoming  law  without  such  ap¬ 
proval  and  shall  be  applicable  to  all  tax¬ 
able  years  beginning  on  or  after  January 
1,  2014.”  This  Act  became  effective  March 
6,  2015. 

Ga.  L.  2016,  p.  1,  §  8/HB  742,  not  codi¬ 
fied  by  the  General  Assembly,  provides,  in 
part,  that:  “Section  1  of  this  Act  shall  be 
applicable  to  all  taxable  years  beginning 
on  or  after  January  1,  2015.” 

Ga.  L.  2017,  p.  4,  §  2/HB  283,  not  codi¬ 
fied  by  the  General  Assembly,  provides 
that  the  amendment  of  paragraph  (14) 
shall  be  applicable  to  all  taxable  years 
beginning  on  or  after  January  1,  2016. 

U.S.  Code.  —  The  Internal  Revenue 
Code,  referred  to  throughout  this  Code 
section,  is  codified  at  Title  26  of  the  United 
States  Code. 

Administrative  rules  and  regula¬ 
tions.  —  Meaning  of  terms  used,  Official 
Compilation  of  the  Rules  and  Regulations 
of  the  State  of  Georgia,  Department  of 
Revenue,  Income  Tax  Division, 
§  560-7-6-.02. 

Law  reviews.  —  For  article,  “Issues 
and  Opportunities  Under  Georgia’s  Up¬ 
dated  Income  Tax  Provisions,”  see  25  Ga. 
St.  B.  J.  144  (1989).  For  article,  “A  Taxing 
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Exception:  Southern  LNG,  Inc.  v. 
MacGinnitie’s  Narrow  Interpretation  of 
the  Mandamus  Exception,”  see  66  Mercer 
L.  Rev.  855  (2015). 

JUDICIAL 

Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  deci¬ 
sions  under  former  Code  1933,  §§  92-102, 
92-113,  and  92-5902  are  included  in  the 
annotations  for  this  Code  section. 

A  foreign  corporation  is  not  synony¬ 
mous  and  cannot  be  equated  with  a  non¬ 
resident  corporation.  Therefore,  simply 
because  a  contractor  may  be  considered  a 
foreign  corporation  because  it  was  incor¬ 
porated  in  Texas  does  not  preclude  a  find¬ 
ing  that  it  is  a  resident  contractor.  Lenox 
Hotel  Co.  v.  Charter  Bldrs.,  Inc.,  717  F. 
Supp.  1558  (N.D.  Ga.  1989). 

Ordinarily,  bills  receivable  and  ac¬ 
counts  receivable  are  personal  prop¬ 
erty  and  subject  to  be  taxed.  Davis  v. 
Smith,  197  Ga.  95,  28  S.E.2d  148  (1943), 
aff’d,  323  U.S.  Ill,  65  S.  Ct.  157,  89  L.  Ed. 
107  (1944)  (decided  under  former  Code 
1933,  §  92-102). 

Customers’  notes  used  as  collateral 
for  loans  are  intangible  personal 
property.  —  Owner  of  customers’  notes 
used  as  collateral  for  demand  loans  is 
legally  obligated  to  pay  the  required  in¬ 
tangibles  tax.  Yancey  Bros.  Co.  v.  United 
States,  319  F.  Supp.  441  (N.D.  Ga.  1970) 
(decided  under  former  Code  1933, 
§  92-113). 

Taxability  of  personal  property 
which  agent  of  nonresident  does  not 
have  “on  hand.”  —  Former  Code  1933, 
§§  92-101,  92-102  and  92-105  (see  now 
O.C.G.A.  §§  48-1-2  and  48-5-3)  declare  in 
effect  that  the  kinds  of  property  men¬ 
tioned  in  former  Code  1933,  §  92-6208 
(see  now  O.C.G.A.  §  48-5-16)  shall  be 
taxed  in  Georgia  if  within  its  jurisdiction, 
and  manifestly  the  latter  section  was  not 

OPINIONS  OF  THE  a 


For  note  on  the  2003  amendment  to  this 
Code  section,  see  20  Ga.  St.  U.  L.  Rev.  233 
(2003). 


DECISIONS 

intended  to  create  an  exception  to 
taxability  or  to  exempt  property  of  any 
kind  that  is  otherwise  taxable,  merely 
because,  if  belonging  to  a  nonresident,  an 
agent  does  not  have  it  “on  hand”  in  this 
state.  Suttles  v.  Northwestern  Mut.  Life 
Ins.  Co.,  193  Ga.  495,  19  S.E.2d  396 
(1942),  later  appeal,  201  Ga.  84,  38  S.E.2d 
786  (1946)  (decided  under  former  Code 
1933,  §  92-102). 

When  corporate  purpose  clause  of 
taxpayer’s  charter  authorizes  tax¬ 
payer  to  engage  in  a  gas  business,  the 

taxpayer  is  therefore  a  “gas  company” 
within  the  meaning  of  this  section  al¬ 
though  not  doing  a  gas  business. 
Undercofler  v.  Colonial  Pipeline  Co.,  114 
Ga.  App.  739,  152  S.E.2d  768  (1966)  (de¬ 
cided  under  former  Code  1933, 
§  92-5902). 

Liquid  petroleum  products  are  not 
gas  within  the  meaning  of  this  sec¬ 
tion.  Undercofler  v.  Colonial  Pipeline  Co., 
114  Ga.  App.  739,  152  S.E.2d  768  (1966) 
(decided  under  former  Code  1933, 
§  92-5902). 

Public  utility.  —  In  a  gas  company’s 
suit  against  the  state  revenue  commis¬ 
sioner  for  mandamus  compelling  the  com¬ 
missioner  to  accept  its  property  tax  re¬ 
turns  under  O.C.G.A.  §§  48-1-2(21)  and 
48-5-5 11(a),  remand  was  proper  to  deter¬ 
mine  if  the  company  had  an  acceptable 
alternative  remedy  in  its  pending  county 
tax  appeals  under  O.C.G.A.  §  48-5-311,  if 
the  commissioner  could  be  made  a  party  to 
those  appeals  by  joinder  or  some  other 
procedure.  Southern  LNG,  Inc.  v. 
MacGinnitie,  294  Ga.  657,  755  S.E.2d  683 
(2014). 

TORNEY  GENERAL 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  opinions 
under  former  Code  1933,  §  92-102  and 
Ga.  L.  1951,  p.  360,  §  3  are  included  in  the 
annotations  for  this  Code  section. 


Georgia  Seed  Development  Com¬ 
mission  is  included  within  the  defini¬ 
tion  of  “person.”  1971  Op.  Att’y  Gen.  No. 
71-72  (rendered  under  Ga.  L.  1951,  p.  360, 
§  3). 
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Area  vocational-technical  schools 
as  persons.  —  Area  vocational-technical 
schools,  operated  by  local  units  of  school 
administration,  engaged  in  selling  books 
and  other  miscellaneous  materials  to  their 
students  on  a  nonprofit  basis,  must  collect 
and  remit  sales  taxes  on  sales  made  by 
them;  upon  failure  to  make  such  collec¬ 
tions  and  remittances  the  local  units  are 
liable  themselves  for  the  tax.  1973  Op. 
Att’y  Gen.  No.  73-83  (rendered  under  Ga. 
L.  1951,  p.  360,  §  3). 

Personal  property  owned  by  per¬ 
sons  in  military  service.  —  Resident  of 
Georgia  is  required  to  pay  ad  valorem 
taxes  upon  motor  vehicles  owned  by  the 
resident  during  the  time  that  the  taxpayer 
is  in  active  military  service  and  does  not 
physically  reside  in  Georgia.  1952-53  Op. 
Att’y  Gen.  p.  425  (rendered  under  former 
Code  1933,  §  92-102). 

Personal  property  of  a  citizen  of  Georgia 
in  the  military  service  is  subject  to  taxa¬ 
tion,  whether  such  property  is  located 
within  the  state  or  outside  the  state  be¬ 
cause  of  such  service.  1954-56  Op.  Att’y 
Gen.  p.  671  (rendered  under  former  Code 
1933,  §  92-102). 

Legal  resident  of  this  state  is  liable  for 
Georgia  ad  valorem  taxes  on  personal 
property  owned  by  the  resident  on  Janu¬ 
ary  first,  irrespective  of  the  fact  that  such 
person  is  in  the  military  service  and  irre¬ 
spective  of  the  fact  that  both  the  property 
and  the  owner  are  absent  from  the  state 
on  January  first,  or  the  entire  year;  this 
would  be  so  even  if  no  Georgia  license 
plate  were  purchased.  1962  Op.  Att’y  Gen. 

RESEARCH 

Am.  Jur.  2d.  —  63C  Am.  Jur.  2d,  Prop¬ 
erty,  §§  8,  9,  19.  64  Am.  Jur.  2d,  Public 
Utilities,  §  1  et  seq.  71  Am.  Jur.  2d,  State 
and  Local  Taxation,  §  122  et  seq. 

C.J.S.  —  47A  C.J.S.,  Internal  Revenue, 
§  1  et  seq.  62  C.J.S. ,  Municipal  Corpora¬ 
tions,  §  1  et  seq.  73B  C.J.S.,  Public  Utili¬ 
ties,  §  1  et  seq.  81A  C.J.S.,  States,  §  269 
et  seq.  82  C.J.S.,  Statutes,  §§  389  et  seq., 
402,  410  et  seq.,  436  et  seq. 

ALR.  —  Situs  for  taxation  of  member¬ 
ship  in  exchange  or  board  of  trade,  17  ALR 
89. 

Gains  from  unlawful  business  or  trans- 


p.  476  (rendered  under  former  Code  1933, 
§  92-102). 

Boats  owned  and  operated  by  military 
personnel  on  duty  in  this  state,  if  properly 
registered  in  state  of  owner’s  residence, 
are  not  taxable  in  this  state.  1962  Op. 
Att’y  Gen.  p.  484  (rendered  under  former 
Code  1933,  §  92-102). 

What  constitutes  personal  prop¬ 
erty.  —  Vessels  and  other  watercraft  are 
personal  property  and  are  taxable  like  all 
other  such  property  within  the  jurisdic¬ 
tion  of  a  municipality  where  their  situs  for 
taxation  is  located.  1958-59  Op.  Att’y  Gen. 
p.  350  (rendered  under  former  Code  1933, 
§  92-102). 

Shrimp  boats  are  personal  property  and 
are  subject  to  taxation  in  the  same  man¬ 
ner  as  other  personal  property  is  taxed. 
1958-59  Op.  Att’y  Gen.  p.  350  (rendered 
under  former  Code  1933,  §  92-102). 

Motor  vehicles  of  interstate  motor  car¬ 
riers  which  are  residents  of  or  are  domi¬ 
ciled  in  state,  when  not  returned  for  ad 
valorem  taxes,  should  be  placed  on  tax 
digest  by  the  county  tax  commissioner. 
1962  Op.  Att’y  Gen.  p.  491  (rendered  un¬ 
der  former  Code  1933,  §  92-102). 

When  a  power  company’s  property 
is  located  in  this  state  and  is  a  part  of 
its  reservoir  used  for  producing  electricity 
distributed  to  its  customers,  none  of  whom 
are  Georgia  residents,  the  company  is  a 
power  company  or  a  hydroelectric  power 
company  as  that  term  is  used  in  this 
section.  1968  Op.  Att’y  Gen.  No.  68-155 
(rendered  under  former  Code  1933, 
§  92-5902;  see  O.C.G.A.  §  48-1-2). 

REFERENCES 

actions  as  subject  of  income  tax,  43  ALR 
799;  51  ALR  1026;  166  ALR  891. 

Priority  over  existing  hen  of  statutory 
lien  upon  real  property  for  personal  prop¬ 
erty  taxes,  47  ALR  378;  65  ALR  677. 

Oil  and  gas  royalty  as  real  or  personal 
property,  131  ALR  1371. 

Meaning  of  association  or  joint  stock 
company  within  statutes  taxing  associa¬ 
tions  or  joint  stock  companies  as  corpora¬ 
tions  (“Massachusetts”  or  business 
trusts),  144  ALR  1050;  166  ALR  1461. 

What  passes  under  term  “personal  es¬ 
tate”  in  will,  53  ALR2d  1059. 
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Solid  mineral  royalty  as  real  or  personal  Oil  and  gas  royalty  as  real  or  personal 
property,  68  ALR2d  728.  property,  56  ALR4th  539. 

48-1-3.  Forms  and  filings  prior  to  January  1,  1980. 

Every  form  of  tax  document  or  other  tax  related  filing  lawfully  in  use 
immediately  prior  to  January  1,  1980,  may  continue  to  be  so  used  and 
to  be  effective  until  the  commissioner  otherwise  prescribes  in  accor¬ 
dance  with  this  title.  (Code  1933,  §  91A-104,  enacted  by  Ga.  L.  1978,  p. 
309,  §  2;  Ga.  L.  2017,  p.  774,  §  48/HB  323.) 

The  2017  amendment,  effective  May  ize,  and  correct  the  Code,  revised  punctu- 
9,  2017,  part  of  an  Act  to  revise,  modern-  ation  in  this  Code  section. 

48-1-4.  Unlawful  exercise  by  unauthorized  person  of  duties  or 
functions  of  representative  of  commissioner  or  depart¬ 
ment;  penalty. 

(a)  It  shall  be  unlawful  for  any  unauthorized  person  to  exercise, 
attempt  to  exercise,  or  hold  himself  out  to  anyone  as  exercising  the 
duties  or  functions  of  an  auditor,  agent,  or  other  representative  of  the 
commissioner,  the  department,  or  any  official,  unit,  or  division  of  the 
department  in  any  manner  or  for  any  purpose. 

(b)  Any  person  who  violates  subsection  (a)  of  this  Code  section  shall 
be  guilty  of  a  misdemeanor.  (Ga.  L.  1961,  p.  452,  §  1;  Code  1933, 
§  9 LA-9901,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

48-1-5.  Unlawful  conversion  of  funds  collected  for  benefit  of 
state;  penalty. 

(a)  It  shall  be  unlawful  for  any  person  knowingly  and  willfully  to 
convert  funds  collected  for  the  benefit  of  the  state  pursuant  to  this  title 
to  his  own  use  or  to  any  other  person’s  use  with  the  intention  of 
depriving  the  state  of  the  funds. 

(b)  Any  person  who  violates  subsection  (a)  of  this  Code  section  shall 
be  guilty  of  theft  by  conversion  and  shall  be  punished  as  provided  for  in 
Code  Section  16-8-12.  (Code  1933,  §  91A-9901.1,  enacted  by  Ga.  L. 
1980,  p.  834,  §  1.) 

Cross  references.  —  Theft  by  conver¬ 
sion  generally,  §  16-8-4. 


JUDICIAL  DECISIONS 

Dismissal  not  error.  —  Trial  court  did  conversion  of  sales  and  use  taxes,  theft  by 
not  err  by  granting  the  defendant’s  motion  taking,  and  false  swearing  against  the 
for  a  plea  in  bar  dismissing  the  charges  of  defendant  because  the  charges  were  not 


16 


48-1-5 


GENERAL  PROVISIONS 


48-1-6 


brought  within  four  years  of  the  dates  on  State  v.  Crowder,  338  Ga.  App.  642,  791 
which  the  crimes  were  allegedly  commit-  S.E.2d  423  (2016). 
ted  as  required  by  O.C.G.A.  §  17-3-1. 

48-1-6.  Unlawful  filing  of  false  documents;  omissions;  tax  eva¬ 
sion;  penalty. 

(a)  It  shall  be  unlawful  for  any  person,  willfully  and  with  intent  to 
defraud  the  state,  to: 

(1)  File  any  return,  report,  protest,  or  claim  for  refund  containing 
any  false  or  fraudulent  statement  known  by  the  person  to  be  false; 

(2)  Omit  knowingly  and  intentionally  any  fact,  circumstance, 
condition,  or  thing  in  any  written  document,  the  omission  of  which 
constitutes  a  material  misstatement  or  misrepresentation  of  fact;  or 

(3)  By  any  trick,  device,  scheme,  or  plan,  evade  or  attempt  to  evade 
any  tax,  license,  penalty,  interest,  or  other  amount  due  the  state. 

(b)  Any  person  who  violates  subsection  (a)  of  this  Code  section  shall 
be  guilty  of  a  misdemeanor.  (Ga.  L.  1937-38,  Ex.  Sess.,  p.  77,  §  43;  Code 
1933,  §  91A-9902,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 


JUDICIAL  DECISIONS 


Legitimately  minimizing  taxes  per¬ 
mitted.  —  Legitimate  arrangement  of 
one’s  affairs  so  as  to  minimize  or  avoid 
taxes  differs  from  sham  transactions  de¬ 
signed  to  camouflage  the  actual  situation; 
the  former  are  permissible,  but  the  latter 


are  disapproved  and  may  result  in  penalty 
or  criminal  prosecution.  Whitley  v. 
Whitley,  220  Ga.  471,  139  S.E.2d  381 
(1964),  later  appeal,  221  Ga.  140,  143 
S.E.2d  634  (1965). 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  — -71  Am.  Jur.  2d,  State 
and  Local  Taxation,  §§  512,  513,  514. 

C.J.S.  —  37  C.J.S.,  Fraud,  §§  2  et  seq., 
161,  162,  184  et  seq.  84  C.J.S.,  Taxation, 
§§  542,  547.  85  C.J.S.,  Taxation,  §§  1715, 
1723  et  seq.,  1742,  1785. 

ALR.  —  Right  of  grantor  or  transferor 
or  his  privies  to  attack  conveyance  or 
transfer  made  for  purpose  of  evading  tax¬ 
ation,  118  ALR  1184. 

Misrepresentation  as  to  tax  law  as 
within  rule  that  party  to  contract  or  other 
instrument  may  not  rely  upon  misrepre¬ 
sentation  as  to  matters  of  law,  153  ALR 
538. 

Test  of  “wilfulness”  in  prosecution  for 
wilful  failure  to  pay  tax,  file  tax  return, 


etc.,  under  §  7203  of  the  Internal  Reve¬ 
nue  Code  of  1954  (26  USC  §  7203),  22 
ALR3d  1173. 

Construction  and  application  of  26 
USCA  §  6015(b)(1)(C)  requiring  that 
spouse  not  know  of  understatement  of  tax 
arising  from  erroneous  deduction,  credit, 
or  basis  to  obtain  innocent  spouse  exemp¬ 
tion  from  liability  for  tax,  154  ALR  Fed. 
233;  161  ALR  Fed.  373. 

Construction  and  application  of  26 
U.S.C.A.  §  6015(b)(1)(C),  requiring  that 
spouse  not  know  of  omission  of  gross  in¬ 
come  from  joint  tax  return  to  obtain  inno¬ 
cent  spouse  exemption  from  liability  for 
tax,  161  ALR  Fed.  373. 
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48-1-7.  Fraudulent  use  of  exemption  certificate  to  evade  taxes; 
penalty. 

(a)  It  shall  be  unlawful  for  any  person  to  attempt  to  evade  the  taxes 
imposed  by  this  title  by  virtue  of  a  certificate  of  exemption  obtained 
through  fraud  or  by  using  a  certificate  of  exemption  to  which  he  is  not 
entitled. 

(b)  Any  person  who  violates  subsection  (a)  of  this  Code  section  shall 
be  guilty  of  a  misdemeanor.  (Ga.  L.  1935,  p.  11,  §  22;  Code  1933, 
§  91A-9903,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  71  Am.  Jur.  2d,  State  seq.,  20,  25,  115,  123,  124.  84  C.J.S., 
and  Local  Taxation,  §§  512,  513,  514.  Taxation,  §§  542,  547.  85  C.J.S.,  Taxa- 
C.J.S.  —  37  C.J.S.,  Fraud,  §§  12  et  tion,  §§  1715,  1723  et  seq.,  1742,  1785. 

48-1-8.  Computer  software. 


(a)  As  used  in  this  Code  section,  the  term  “computer  software”  means 
any  program  or  routine,  or  any  set  of  one  or  more  programs  or  routines, 
which  are  used  or  intended  for  use  to  cause  one  or  more  computers  or 
pieces  of  computer  related  peripheral  equipment,  or  any  combination 
thereof,  to  perform  a  task  or  set  of  tasks.  Without  limiting  the 
generality  of  the  foregoing,  the  term  “computer  software”  shall  include 
operating  and  application  programs  and  all  related  documentation. 

(b)  Except  as  otherwise  provided  in  subsection  (c)  of  this  Code 
section,  for  the  purposes  of  Chapters  5  and  6  of  this  title,  computer 
software  shall  constitute  personal  property  only  to  the  extent  of  the 
value  of  the  unmounted  or  uninstalled  medium  on  or  in  which  it  is 
stored  or  transmitted. 


(c)  Nothing  herein  shall  be  deemed  to  affect  the  taxation  under 
Chapter  5  or  8  of  this  title  of  copies  of  computer  software  held  as 
inventory  in  a  tangible  medium  ready  for  sale  at  retail  by  one  who  is  a 
dealer  with  respect  to  such  property  and  the  sale  of  which  is  subject  to 
sales  and  use  taxation.  (Code  1981,  §  48-1-8,  enacted  by  Ga.  L.  1993,  p. 
1647,  §  1;  Ga.  L.  2017,  p.  774,  §  48/HB  323.) 


The  2017  amendment,  effective  May 
9,  2017,  part  of  an  Act  to  revise,  modern¬ 
ize,  and  correct  the  Code,  substituted  “un¬ 
der  Chapter  5  or  8”  for  “under  Chapter  5 
or  Chapter  8”  in  subsection  (c). 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  1993,  Code 
Section  48-1-8,  enacted  by  Ga.  L.  1993,  p. 


294,  §  1,  was  redesignated  as  Code  Sec¬ 
tion  48-1-9,  since  Ga.  L.  1993,  p.  1647, 
§  1,  also  enacted  a  Code  Section  48-1-8. 

Law  reviews.  —  For  note  on  the  1993 
enactment  of  this  Code  section,  see  10  Ga. 
St.  U.  L.  Rev.  215  (1993).  For  note  on  the 
1993  enactment  of  this  Code  section,  see 
10  Ga.  St.  U.  L.  Rev.  218  (1993). 


18 


48-1-9 


GENERAL  PROVISIONS 


48-1-9 


48-1-9.  Taxpayer  Bill  of  Rights. 

(a)  This  Code  section  shall  be  known  and  may  be  cited  as  the 
“Taxpayer  Bill  of  Rights.” 

(b)  The  commissioner  shall,  as  soon  as  practicable,  but  not  later  than 
January  1,  1994,  prepare  a  statement  which  sets  forth  in  simple  and 
nontechnical  terms: 

(1)  The  rights  of  a  taxpayer  and  the  obligations  of  the  commis¬ 
sioner  during  any  tax  audit  or  examination; 

(2)  The  procedure  by  which  a  taxpayer  may  appeal  any  adverse 
decision  of  the  commissioner,  including  administrative  and  judicial 
appeals; 

(3)  The  procedures  for  prosecuting  refund  claims  and  for  filing  of 
taxpayer  complaints;  and 

(4)  The  procedures  which  the  commissioner  may  use  in  enforcing 
the  state’s  revenue  laws,  including  the  filing  and  enforcement  of  liens. 

(c)  The  statement  shall  also  inform  the  taxpayer  that  the  taxpayer 
shall  receive: 

(1)  Fair  and  courteous  treatment  in  all  dealings  with  the  depart¬ 
ment; 

(2)  Prompt  and  accurate  responses  to  all  questions  and  requests 
for  tax  assistance;  and 

(3)  A  fair  and  timely  hearing  on  a  dispute  of  any  tax  liability  as 
provided  for  by  law. 

(d)  The  statement  prepared  in  accordance  with  this  Code  section 
shall  be  distributed  by  the  commissioner  to  a  taxpayer: 

(1)  Upon  request  by  the  taxpayer; 

(2)  When  a  proposed  assessment  of  any  state  tax  is  made  against 
the  taxpayer  or  when  the  taxpayer  is  contacted  by  the  department  for 
an  examination  of  the  taxpayer’s  records,  whichever  is  earlier;  or 

(3)  When  the  commissioner  deems  it  appropriate. 

(e)  The  commissioner  shall  take  such  action  as  deemed  necessary  to 
ensure  that  distribution  to  a  taxpayer  does  not  result  in  multiple 
statements  being  sent  to  any  one  taxpayer.  (Code  1981,  §  48-1-9, 
enacted  by  Ga.  L.  1993,  p.  294,  §  1.) 

Code  Commission  notes.  —  Pursuant  294,  §  1,  was  redesignated  as  Code  Sec- 
to  Code  Section  28-9-5,  in  1993,  Code  tion  48-1-9,  since  Ga.  L.  1993,  p.  1647, 
Section  48-1-8,  enacted  by  Ga.  L.  1993,  p.  §  1,  also  enacted  a  Code  Section  48-1-8. 
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48-1-10.  Economic  incentives  to  users  of  raw  forest  products. 


(a)  As  used  in  this  Code  section,  the  term: 

(1)  “Economic  incentive”  means  any  direct  price  subsidy  made 
available  by  the  state  directly  to  support  the  purchase  of  raw  forestry 
products.  Such  term  shall  not  mean  any  such  benefit  available  under 
statutorily  provided  programs. 

(2)  “Raw  forest  product”  means  any  raw  material  harvested  or 
recovered  from  forest  wood  or  wood  waste  at  its  initial  conversion. 

(b)  It  is  the  intent  of  the  General  Assembly  that  any  economic 
incentive  granted  on  or  after  July  1,  2010,  to  any  person,  company, 
partnership,  or  other  entity  engaged  in  the  commercial  use  of  raw  forest 
products  shall  be  extended  equitably  to  all  users  of  raw  forest  products 
in  this  state  so  as  to  establish  and  maintain  parity  within  that  segment 
of  the  economy.  (Code  1981,  §  48-1-10,  enacted  by  Ga.  L.  2010,  p.  203, 
§  2/SB  409.) 


Editor’s  notes.  —  This  Code  section 
formerly  pertained  to  the  tax  exemption  of 
articles,  equipment,  and  materials  at  the 
XXVI  Summer  Olympiad  and  the  1996 
Atlanta  Paralympic  games.  This  Code  sec¬ 
tion  was  based  on  Code  1981,  §  48-1-10, 
enacted  by  Ga.  L.  1995,  p.  465,  §  1  and 


was  repealed  by  Ga.  L.  1995,  p.  465,  §  1, 
effective  December  31,  1996. 

Ga.  L.  2010,  p.  203,  §  1,  not  codified  by 
the  General  Assembly,  provides  that: 
“This  Act  shall  be  known  and  may  be  cited 
as  the  ‘Georgia  Forest  Product  Fairness 
Act.’” 
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T.48,  C.2  STATE  ADMINISTRATION  AND  ENFORCEMENT  T.48,  C.2 

CHAPTER  2 

STATE  ADMINISTRATIVE  ORGANIZATION, 
ADMINISTRATION,  AND  ENFORCEMENT 


Article  1 


State  Administrative  Organization 


Sec. 

48-2-1. 

48-2-2. 

48-2-3. 

48-2-4. 

48-2-5. 

48-2-6. 


48-2-6.1 

48-2-7. 

48-2-8. 

48-2-9. 


48-2-10. 

48-2-11. 

48-2-12. 

48-2-13. 

48-2-14. 

48-2-15. 

48-2-15.1. 

48-2-15.2. 


48-2-16. 

48-2-17. 

48-2-18. 

48-2-18.1 


48-2-19. 


Department  of  Revenue. 

Office  of  state  revenue  commis¬ 
sioner. 

Eligibility  for  office  of  commis¬ 
sioner  [Repealed], 

Eligibility  for  elective  office. 
Office  of  deputy  state  revenue 
commissioner. 

Departmental  organization; 
employees;  compensation;  col¬ 
lection  of  delinquent  taxes  by 
contractors. 

Disclosure  of  return  informa¬ 
tion;  purpose;  confidentiality. 
Duties  and  powers  of  commis¬ 
sioner. 

Judicial  and  investigative  pow¬ 
ers  of  commissioner. 

Powers  of  commissioner  in  tax 
proceedings;  assistance  by  At¬ 
torney  General. 

Collection  of  certain  local  taxes 
by  commissioner. 

Delegation  of  certain  duties. 
Rules  and  regulations;  forms. 
Oaths  and  certifications. 
Official  seal. 

Confidential  information. 
Disclosure  of  confidential  tax¬ 
payer  information  or  records. 
“Ruling”  defined;  regulations 
prescribing  guidelines; 

precedential  value  of  ruling. 
Exchange  of  tax  information. 
Payment  to  Office  of  the  State 
Treasurer. 

State  Board  of  Equalization; 
duties. 

Settlement  or  compromise  of 
tax  assessments;  application 
fee. 

Modernization  and  improve¬ 
ment  of  licensing,  registration, 
valuation,  and  titling  func¬ 
tions;  utilization  of  tag  and  ti- 


Sec. 


48-2-30. 

48-2-31. 

48-2-32. 

48-2-33. 

48-2-34. 


48-2-35. 

48-2-35.1. 


48-2-36. 

48-2-37. 


48-2-38. 


48-2-39. 


48-2-40. 


48-2-41. 

48-2-42. 

48-2-43. 

48-2-44. 


48-2-44.1. 


48-2-45. 

48-2-46. 

48-2-47. 


48-2-48. 


48-2-49. 


tie  information  in  electronic 
form. 

Article  2 

Administration 

Remittances. 

Currency  in  which  taxes  to  be 
paid. 

Forms  of  payment. 

Receipts  for  taxes. 

Failure  to  give  official  receipt 
for  payment  of  taxes  or  license 
fees;  penalty. 

Refunds. 

Refund  of  sales  and  use  taxes; 
expedited  refunds. 

Extension  of  time  for  returns. 
Preparation  of  delinquent  re¬ 
turns. 

Due  date;  interest  on  deferred 
taxes. 

When  date  for  payment  or  fil¬ 
ing  on  holiday. 

Rate  of  interest  on  past  due 
taxes. 

Authority  to  waive  interest  on 
unpaid  taxes. 

Nature  of  penalties. 

Authority  to  waive  penalties. 
Penalty  and  interest  on  failure 
to  file  return  or  pay  revenue 
held  in  trust  for  state;  penalty 
and  interest  on  willful  failure 
to  pay  ad  valorem  tax;  distribu¬ 
tion  of  penalties  and  interest. 
Failure  to  follow  electronic  fil¬ 
ing  requirements;  waivers  for 
undue  hardships;  justification 
for  failure  to  follow. 

Service  of  notice  of  assessment. 
Procedures  for  protests. 

Final  assessments  and  license 
fees. 

Deficiency  assessments;  inter¬ 
est. 

Periods  of  limitation  for  assess¬ 
ment  of  taxes. 
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Sec. 

48-2-50.  Review  of  assessments;  certifi¬ 
cations. 

48-2-51.  Jeopardy  assessments;  collec¬ 
tion;  bond. 

48-2-52.  Personal  liability  of  corporate 
officer  or  employee  for  tax  de¬ 
linquency. 

48-2-53.  Compelled  production  of  evi¬ 
dence. 

48-2-54.  Action  by  commissioner  to  col¬ 
lect  unpaid  tax. 

48-2-54.1.  Authorization  to  charge  tax¬ 
payer’s  account. 

48-2-55.  Attachment  and  garnishment; 
levy. 

48-2-56.  (For  effective  date,  see  note.) 
Liens  for  taxes;  priority. 

48-2-57.  Effect  of  judicial  sale  on  state 
tax  lien. 

48-2-58.  Release  of  property  subject  to 
state  tax  lien. 

48-2-59.  (For  effective  date,  see  note.) 

Appeals;  payment  of  taxes  ad¬ 
mittedly  owed;  bond;  costs. 

48-2-60.  Compromise  settlements;  pen¬ 
alty  refunds. 

48-2-61.  Effect  of  actions  taken  to  avoid 
payment  of  taxes;  liability. 

48-2-62.  Penalties  for  tax  return 
preparers;  prohibition  on  con¬ 
tinuing  to  prepare  returns;  re¬ 
funds. 

Article  3 
Enforcement 


Sec. 

48-2-81.  Duties  of  law  enforcement  offi¬ 
cers  and  tax  officials  as  to  col¬ 
lecting  taxes  and  prosecuting 
violators;  payment  of  portion  of 
fines  to  informants. 

48-2-82.  Contraband  articles  —  Sei¬ 
zure;  disposition;  exceptions. 

48-2-83.  Contraband  articles  —  Affida¬ 
vit  to  test  legality  of  forfeiture. 

48-2-84.  Unlawful  activities  as  to  reve¬ 
nue  stamps;  possession  or 
transportation  of  contraband; 
penalty. 

Article  4 

Facilitating  Business  Rapid 
Response  to  State  Declared 

Disasters 

48-2-100.  Short  title;  definitions;  legisla¬ 
tive  findings;  certain  exemp¬ 
tions  for  out-of-state  busi¬ 
nesses  and  employees 
conducting  operations  related 
to  declared  state  of  emergency; 
post-emergency  application  of 
state  laws  and  requirements. 

Article  5 

Refunds  for  Eligible  Recipients 

48-2-110  through  48-2-115  [Repealed]. 


48-2-80.  Judicial  enforcement  of  taxes 
imposed  by  other  states. 


Administrative  rules  and  regula¬ 
tions.  —  Organization,  Official  Compila¬ 
tion  of  the  Rules  and  Regulations  of  the 
State  of  Georgia,  Department  of  Revenue, 
Administrative  Unit,  Chapter  560-1-1. 

Substantive  regulations,  Official  Com¬ 
pilation  of  the  Rules  and  Regulations  of 
the  State  of  Georgia,  Department  of  Rev¬ 
enue,  Fiscal  Operations  Division,  Chapter 
560-3-2. 

Substantive  regulations,  Official  Com¬ 
pilation  of  the  Rules  and  Regulations  of 
the  State  of  Georgia,  Department  of  Rev¬ 


enue,  Income  Tax  Division,  Chapter 
560-7-3. 

Returns  and  collections,  Official  Compi¬ 
lation  of  the  Rules  and  Regulations  of  the 
State  of  Georgia,  Department  of  Revenue, 
Income  Tax  Division,  Chapter  560-7-8. 

Substantive  regulations,  Official  Com¬ 
pilation  of  the  Rules  and  Regulations  of 
the  State  of  Georgia,  Department  of  Rev¬ 
enue,  Local  Government  Services  Divi¬ 
sion,  Chapter  560-11-2. 

Taxation  of  standing  timber,  Official 
Compilation  of  the  Rules  and  Regulations 
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of  the  State  of  Georgia,  Department  of 
Revenue,  Local  Government  Services  Di¬ 
vision,  Chapter  560-11-5. 

Conservation  use  property,  Official 
Compilation  of  the  Rules  and  Regulations 
of  the  State  of  Georgia,  Department  of 
Revenue,  Local  Government  Services  Di¬ 
vision,  Chapter  560-11-6. 

Appraisal  procedures  manual,  Official 


Compilation  of  the  Rules  and  Regulations 
of  the  State  of  Georgia,  Department  of 
Revenue,  Local  Government  Services  Di¬ 
vision,  Chapter  560-11-10. 

Forms  applicable  to  sales  and  use  taxes, 
Official  Compilation  of  the  Rules  and  Reg¬ 
ulations  of  the  State  of  Georgia,  Depart¬ 
ment  of  Revenue,  Sales  and  Use  Tax  Di¬ 
vision,  Chapter  560-12-3. 


RESEARCH  REFERENCES 


C.J.S.  ■ —  81A  C.J.S.,  States,  §§  164, 
165,  260,  261. 

ALR.  —  Power  to  allow  discount  or 
rebate  for  prompt  payment  of  taxes,  51 
ALR  286;  102  ALR  433. 

Use  of  initial  instead  of  first  or  middle 
name  in  publication  of  notice  in  tax  pro¬ 
ceeding,  53  ALR  903. 

Wilfulness  or  intent  as  an  element  of 
offenses  denounced  by  Federal  Income 
Tax  Law,  90  ALR  1280. 

Uncollected  taxes  for  previous  years  as 
deductible  in  determining  amount  to  be 
appropriated  or  amount  of  taxes  to  be 
assessed  for  current  year,  98  ALR  500. 

Right  of  one  who  pays  taxes  for  which 
another  is  bound,  to  subrogation  to  the 
right  of  the  taxing  power,  106  ALR  1212. 

Enforceability,  against  undivided  tract, 
of  tax  or  special  assessment  levied  against 
part  of  it  at  one  rate  and  part  at  another, 
112  ALR  73. 


Injunction,  rather  than  quo  warranto, 
as  available  to  restrain  enforcement  of  tax 
against  real  property  upon  ground  involv¬ 
ing  attack  upon  legal  existence  of  munic¬ 
ipality,  or  upon  inclusion  of  property 
within  its  boundaries,  129  ALR  255. 

Mandamus  as  taxpayer’s  remedy  in  re¬ 
spect  of  valuation  of  property  for  taxation, 
131  ALR  360. 

Constitutionality  of  statute  which  pro¬ 
vides  for  summary  entry  of  judgment 
upon  certificate  or  finding  by  taxing  body 
or  officer,  149  ALR  312. 

Liability  of  mortgagor  or  his  grantee  to 
mortgagee  for  loss  or  depreciation  in  value 
of  mortgage  security  as  result  of  failure  to 
pay  taxes,  154  ALR  614. 

Right  of  property  taxpayer  to  recover 
back  taxes  voluntarily  but  mistakenly 
paid  a  second  or  successive  time,  84 
ALR2d  1133. 


ARTICLE  1 

STATE  ADMINISTRATIVE  ORGANIZATION 


48-2-1.  Department  of  Revenue. 

The  Department  of  Revenue  is  created  and  shall  be  under  the 
direction  of  the  state  revenue  commissioner.  Except  as  otherwise 
expressly  provided  for  by  law,  the  department  shall  administer  and 
enforce  the  revenue  laws  of  this  state  and  such  other  laws  as  may  be 
specifically  assigned  by  law  to  the  department  or  to  the  commissioner. 
The  official  and  legal  office  of  the  department  and  of  the  commissioner 
shall  be  in  Fulton  County.  (Ga.  L.  1923,  Ex.  Sess.,  p.  13,  §§  1,  7;  Ga.  L. 
1931,  p.  7,  §§  78,  83;  Ga.  L.  1931,  Ex.  Sess.,  p.  24,  §  42;  Code  1933, 
§§  92-4501,  92-4503;  Ga.  L.  1937-38,  Ex.  Sess.,  p.  77,  §  2;  Ga.  L.  1943, 
p.  204,  §  1;  Ga.  L.  1951,  p.  614,  §  1;  Ga.  L.  1960,  p.  1185,  §  1;  Ga.  L. 
1962,  p.  123,  §  1;  Ga.  L.  1968,  p.  118,  §  1;  Code  1933,  §  91A-201, 
enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1979,  p.  5,  §  4.) 
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JUDICIAL  DECISIONS 

Immunity  from  federal  suit.  —  Geor-  Cited  in  Southern  LNG,  Inc.  v. 
gia  Department  of  Revenue  is  a  state  MacGinnitie,  294  Ga.  657,  755  S.E.2d  683 
entity,  entitled  to  Eleventh  Amendment  (2014). 
immunity  from  suit  in  federal  court.  Miles 
v.  Georgia  Dep’t  of  Revenue,  797  F.  Supp. 

987  (S.D.  Ga.  1992). 


RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  71  Am.  Jur.  2d,  State 
and  Local  Taxation,  §§  95,  98. 

48-2-2.  Office  of  state  revenue  commissioner. 

(a)  The  office  of  state  revenue  commissioner  is  created. 

(b)  The  commissioner  shall  be  appointed  by  the  Governor  with  the 
consent  of  the  Senate  and  shall  serve  at  the  pleasure  of  the  Governor. 

(c)  Beginning  July  1,  1999,  the  commissioner  shall  receive  an  annual 
salary  to  be  set  by  the  Governor,  payable  monthly  or  semimonthly, 
which  shall  be  his  or  her  total  compensation  for  services  as  commis¬ 
sioner.  The  commissioner  shall  not  be  entitled  to  receive  a  contingent 
expense  allowance,  except  that  the  commissioner  shall  be  reimbursed 
for  all  actual  and  necessary  expenses  incurred  by  him  or  her  in  carrying 
out  his  or  her  official  duties. 

(d)  The  commissioner  shall  be  required  to  take  and  subscribe  before 
the  Governor  an  oath  to  discharge  faithfully  and  impartially  the  duties 
of  such  office,  which  oath  shall  be  in  addition  to  the  oath  required  of  all 
civil  officers. 

(e)  The  commissioner  shall  be  personally  liable  to  the  state  for  any 
losses  occasioned  to  it  by  his  or  her  own  intentional  acts  of  misconduct. 
To  indemnify  the  state  for  any  such  losses,  the  commissioner,  upon 
beginning  his  or  her  duties,  shall  execute  and  file  with  the  Governor  an 
official  surety  bond  approved  as  to  form  and  sufficiency  by  the  Attorney 
General  in  the  amount  of  $100,000.00.  The  premium  on  the  commis¬ 
sioner’s  bond  shall  be  paid  as  an  expense  of  the  department.  (Ga.  L. 
1923,  Ex.  Sess.,  p.  16,  §§  1,  8,  45;  Ga.  L.  1931,  p.  7,  §§  78,  83,  85;  Code 
1933,  §  92-4501;  Ga.  L.  1937-38,  Ex.  Sess.,  p.  77,  §  2;  Ga.  L.  1943,  p. 
204,  §  l;Ga.L.  1951,  p.614,  §  1;  Ga.  L.  1960,  p.  1185,  §  1;  Ga.  L.  1962, 
p.  123,  §  1;  Ga.  L.  1968,  p.  118,  §  1;  Code  1933,  §  91A-202,  enacted  by 
Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1999,  p.  910,  §  5;  Ga.  L.  1999,  p.  1213, 
§  8.) 

Cross  references.  —  Powers  and  du-  lation  of  alcoholic  beverages  generally,  T. 
ties  of  commissioner  with  regard  to  regu-  3,  C.  2.  Official  bonds  generally,  T.  45,  C.  4. 
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Amount  of  salary  for  commissioner, 
§  45-7-4. 


RESEARCH  REFERENCES 

C.J.S.  —  67  C.J.S.,  Officers  and  Public 
Employees,  §§  8,  9,  21,  22,  46  et  seq.  81A 
C.J.S.,  States,  §§  164  et  seq.,  260,  261. 

48-2-3.  Eligibility  for  office  of  commissioner. 

Reserved.  Repealed  by  Ga.  L.  1983,  p.  526,  §  1,  effective  March  15, 
1983. 

Editor’s  notes.  —  This  Code  section,  L.  1949,  p.  22,  §§  1,  2;  Ga.  L.  1959,  p.  4, 
repealed  by  Ga.  L.  1983,  p.  526,  §  1,  §  2;  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1981, 

effective  March  15,  1983,  was  based  on  p.  1857,  §  3. 

Ga.  L.  1937-38,  Ex.  Sess.,  p.  77,  §  3a;  Ga. 

48-2-4.  Eligibility  for  elective  office. 

(a)  No  person  serving  as  commissioner  shall  be  eligible  during  his 
term  of  service  and  for  a  period  of  12  months  after  the  expiration  or 
termination  of  his  term  of  service  to  be  a  candidate  in  any  primary, 
special,  or  general  election  for  any  state  or  federal  elective  office  or  to 
hold  any  such  office. 

(b)  Subsection  (a)  of  this  Code  section  shall  not  be  construed  to 
prevent  any  commissioner  or  former  commissioner  from  being  ap¬ 
pointed  to  any  elective  office,  to  disqualify  him  from  being  a  candidate 
in  any  election  to  succeed  himself  in  any  such  office  to  which  he  has 
been  appointed,  or  to  disqualify  him  from  holding  any  such  office  in  the 
event  he  is  elected  to  and  otherwise  qualifies  for  the  office.  (Ga.  L.  1949, 
p.  22,  §§  1,  2;  Ga.  L.  1955,  p.  656,  §§  1,  2;  Code  1933,  §  91A-204, 
enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

RESEARCH  REFERENCES 

C.J.S.  —  29  C.J.S. ,  Elections,  §  33  et 
seq.  67  C.J.S.,  Officers  and  Public  Employ¬ 
ees,  §  43. 

48-2-5.  Office  of  deputy  state  revenue  commissioner. 

(a)  There  is  created  the  office  of  deputy  state  revenue  commissioner, 
who  shall  exercise  the  authority  of  the  commissioner  in  matters 
specified  by  law  and  in  any  other  such  matters  as  the  commissioner 
may  delegate  to  him  or  her  in  writing.  The  actions  of  the  deputy 
commissioner,  within  the  scope  of  his  or  her  authority,  shall  have  the 
same  force  and  effect  as  the  actions  of  the  commissioner. 
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(b)  The  deputy  commissioner  shall  be  appointed  by  the  commis¬ 
sioner.  He  or  she  shall  hold  office  at  the  pleasure  of  the  commissioner 
and  shall  not  be  subject  to  the  state  system  of  personnel  administration 
provided  by  Chapter  20  of  Title  45.  The  deputy  commissioner  shall  take 
the  oath  of  office  of  the  commissioner  as  provided  in  subsection  (d)  of 
Code  Section  48-2-2. 

(c)  The  deputy  commissioner  shall  receive  a  salary  as  determined  by 
the  commissioner,  subject  to  the  approval  of  the  Office  of  Planning  and 
Budget  and  paid  from  funds  appropriated  by  the  department.  The 
deputy  commissioner’s  salary  shall  in  no  event  exceed  the  salary  of  the 
commissioner. 

(d)  The  deputy  commissioner  shall  execute  and  file  an  official  surety 
bond  approved  as  to  form  and  sufficiency  by  the  Attorney  General  in  the 
same  amount  as  required  for  the  commissioner  by  subsection  (e)  of  Code 
Section  48-2-2.  The  premium  on  the  bond  shall  be  paid  as  an  expense  of 
the  department. 

(e)  The  deputy  commissioner  shall  have  the  authority  of  the  commis¬ 
sioner  to: 

(1)  Issue  licenses; 

(2)  Make  proposed  and  final  assessments; 

(3)  Deny  protests  and  claims  for  refund; 

(4)  Issue  summons  of  garnishment; 

(5)  Enter  into  agreements  extending  statutory  periods  of  limita¬ 
tion; 

(6)  Issue,  amend,  and  cancel  tax  executions;  and 

(7)  Execute  all  documents  and  papers  necessary  for  the  perfor¬ 
mance  of  his  or  her  or  the  commissioner’s  duties  or  for  the  exercise  of 
his  or  her  authority  or  the  authority  of  the  commissioner  which  has 
been  delegated  to  him  or  her  in  writing.  (Ga.  L.  1951,  p.  614,  §  2;  Ga. 
L.  1963,  p.  133,  §  1;  Ga.  L.  1970,  p.  108,  §  1;  Code  1933,  §  91A-205, 
enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1979,  p.  5,  §  5;  Ga.  L.  1983, 
p.  526,  §  2;  Ga.  L.  2009,  p.  745,  §  1/SB  97;  Ga.  L.  2012,  p.  446, 
§  2-88/HB  642.) 


Cross  references.  —  Official  bonds 
generally,  T.  45,  C.  4. 

Editor’s  notes.  —  Ga.  L.  2009,  p.  745, 
§  1/SB  97,  was  treated  as  replacing  “State 
Merit  System”  with  “State  Personnel  Ad¬ 
ministration”. 

Ga.  L.  2012,  p.  446,  §  3-1/HB  642,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  that:  “Personnel,  equipment,  and 


facilities  that  were  assigned  to  the  State 
Personnel  Administration  as  of  June  30, 
2012,  shall  be  transferred  to  the  Depart¬ 
ment  of  Administrative  Services  on  the 
effective  date  of  this  Act.”  This  Act  became 
effective  July  1,  2012. 

Ga.  L.  2012,  p.  446,  §  3-2/HB  642,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  that:  “Appropriations  for  functions 
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which  are  transferred  by  this  Act  may  be 
transferred  as  provided  in  Code  Section 
45-12-90.” 

JUDICIAL  DECISIONS 

Deputy  director  not  authorized  to  sought  to  be  recovered,  the  instrument  not 
execute  instrument  closing  question  being  executed  by  anyone  authorized  by 
of  tax  liability.  —  Plea  in  bar  based  upon  law  to  execute  it  on  behalf  of  the  state  is 
an  instrument  signed  by  the  petitioner  binding  upon  neither,  and  the  plea  based 
and  by  one  described  as  the  deputy  direc-  thereon  was  properly  dismissed  on  demur- 
tor,  Department  of  Revenue,  Income  Tax  rer  (now  motion  to  dismiss).  Redwine  v. 
Unit,  whereby  the  revenue  commissioner  Schenley  Indus.,  Inc.,  210  Ga.  769,  83 
and  the  petitioner  were  obligated  not  to  S.E.2d  16  (1954). 
reopen  the  question  of  liability  for  taxes 

RESEARCH  REFERENCES 

C.J.S.  —  81A  C.J.S.,  States,  §  174. 

ALR.  —  Power  to  remit,  release,  or 
compromise  tax  claim,  28  ALR2d  1425. 

48-2-6.  Departmental  organization;  employees;  compensation; 
collection  of  delinquent  taxes  by  contractors. 

(a)  The  commissioner  shall  establish  by  executive  order  such  units 
within  the  department  as  he  or  she  deems  proper  for  its  administration 
and  shall  designate  persons  to  be  directors  and  assistant  directors  of 
such  units  to  exercise  such  authority  as  he  or  she  may  delegate  to  them 
in  writing. 

(b)  The  commissioner  shall  have  the  authority  to  employ  as  many 
persons  as  he  or  she  deems  necessary  for  the  administration  of  the 
department  and  for  the  discharge  of  the  duties  of  his  or  her  office.  He  or 
she  shall  issue  all  necessary  directions,  instructions,  orders,  and  rules 
applicable  to  such  persons.  He  or  she  shall  have  authority,  as  he  or  she 
deems  proper,  to  employ,  assign,  compensate,  and  discharge  employees 
of  the  department  within  the  limitations  of  the  department’s  appropri¬ 
ation,  the  requirements  of  the  state  system  of  personnel  administra¬ 
tion,  including  the  rules  and  regulations  of  the  State  Personnel  Board, 
and  the  restrictions  set  forth  by  law. 

(c)  All  employees  of  the  department  shall  be  compensated  upon  a 
fixed  salary  basis  and  no  person  shall  be  compensated  for  services  to  the 
department  on  a  commission  or  contingent  fee  basis. 

(d)  Neither  the  commissioner  nor  any  officer  or  employee  of  the 
department  shall  be  given  or  receive  any  fee,  compensation,  loan,  gift, 
or  other  thing  of  value  in  addition  to  the  compensation  and  expense 
allowance  provided  by  law  for  any  service  or  pretended  service  either 
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rendered  or  to  be  rendered  as  commissioner  or  as  an  officer  or  employee 
of  the  department. 

(e)  The  commissioner  is  authorized  to  provide  for  the  collection  of 
delinquent  taxes,  including  penalties  and  interest,  by  contractors.  Any 
such  contractors  must  be  approved  by  the  commissioner.  No  employee 
of  the  department  shall  be  approved  as  a  contractor  under  this 
subsection.  Such  contractors  shall  be  compensated  only  on  a  commis¬ 
sion  or  contingent  fee  basis.  (Ga.  L.  1937-38,  Ex.  Sess.,  p.  77,  §  11;  Ga. 
L.  1951,  p.  360,  §  22;  Ga.  L.  1960,  p.  944,  §  1;  Ga.  L.  1967,  p.  788,  §  7; 
Code  1933,  §  91A-206,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1995, 


p.  781,  §  3;  Ga.  L.  2009,  p.  745, 
§  2-89/HB  642.) 

Editor’s  notes.  —  Ga.  L.  2009,  p.  745, 

§  1,  was  treated  as  replacing  “State  Merit 
System”  with  “State  Personnel  Adminis¬ 
tration”. 

Ga.  L.  2012,  p.  446,  §  3-1/HB  642,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  that:  “Personnel,  equipment,  and 
facilities  that  were  assigned  to  the  State 
Personnel  Administration  as  of  June  30, 
2012,  shall  be  transferred  to  the  Depart¬ 
ment  of  Administrative  Services  on  the 
effective  date  of  this  Act.”  This  Act  became 
effective  July  1,  2012. 

Ga.  L.  2012,  p.  446,  §  3-2/HB  642,  not 

JUDICIAL 

Directors  of  departmental  units  not 
state  officials  for  purposes  of 
§  45-15-11.  — Although  under  the  author¬ 
ity  delegated  to  the  commissioner,  the 
commissioner  may,  for  any  reason  satis¬ 
factory  to  the  commissioner,  designate  a 
person  as  director  of  some  tax  unit,  such 
designation  cannot  create  an  office  or  offi¬ 
cial,  and  the  person  so  designated  is  not  a 
state  official  or  public  official  within  the 
terms  and  provisions  of  Ga.  L.  1943,  p. 
284,  §  7  (see  now  O.C.G.A.  §  45-15-11). 
Jones  v.  Mills,  216  Ga.  616,  118  S.E.2d  484 
(1961). 

Authority  of  commissioner  as  to 
employees  within  merit  system.  —  In¬ 
clusion  of  Department  of  Revenue  in  the 
state  merit  system  changed  the  authority 


§  1/SB  97;  Ga.  L.  2012,  p.  446, 


codified  by  the  General  Assembly,  pro¬ 
vides  that:  “Appropriations  for  functions 
which  are  transferred  by  this  Act  may  be 
transferred  as  provided  in  Code  Section 
45-12-90.” 

Law  reviews.  —  For  article,  “Revenue 
and  Taxation:  Amend  Titles  48,  2,  28,  33, 
36,  46,  and  50  of  the  Official  Code  of 
Georgia  Annotated,  Relating  Respectively 
to  Revenue  and  Taxation,  Agriculture,  the 
General  Assembly,  Insurance,  Local  Gov¬ 
ernment,  Public  Utilities,  and  State  Gov¬ 
ernment,”  see  28  Ga.  St.  U.  L.  Rev.  217 
(2011). 

DECISIONS 

of  the  commissioner  to  employ,  discharge, 
and  fix  salaries  of  departmental  employ¬ 
ees,  but  the  commissioner  retains  author¬ 
ity  to  pay  all  salaries  and  expenses  of  the 
office  and  to  call  for  necessary  appropria¬ 
tions  to  do  so.  Undercofler  v.  Scott,  220  Ga. 
406,  139  S.E.2d  299  (1964). 

Exemption  interpreted  as  to  for¬ 
eign  public  authorities.  —  Legislature 
intended  to  exempt  only  the  public  au¬ 
thorities  of  Georgia  and  the  U.S.  Govern¬ 
ment  and  did  not  intend  to  include  public 
authorities  of  other  states  when  it 
amended  the  exemption  statute,  O.C.G.A. 
§  48-6-2(a)(3),  to  include  public  corpora¬ 
tions  and  authorities.  Hicks  v.  Fla.  State 
Bd.  of  Admin.,  265  Ga.  App.  545,  594 
S.E.2d  745  (2004). 
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OPINIONS  OF  THE  ATTORNEY  GENERAL 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  opinions 
under  former  Code  1933,  Ch.  92-8  are 
included  in  the  annotations  for  this  Code 
section. 

Construed  with  §  48-6-5.  —  General 
Assembly  did  not  contemplate  the  cre¬ 
ation  of  an  employer-employee  relation¬ 
ship  between  the  department  and  clerks 
of  the  superior  courts  in  Ga.  L.  1967,  p. 
788,  §  4  (see  now  O.C.G.A.  §  48-6-5). 


1969  Op.  Att’y  Gen.  No.  69-168  (decided 
under  former  Code  1933,  Ch.  92-8). 

Clerks  of  superior  courts  and  staffs 
do  not  come  under  Employees’  Retire¬ 
ment  System  of  Georgia  by  virtue  of 
their  tax  collection  duties  set  forth  in 
former  Code  1933,  Ch.  92-8  (see  now 
O.C.G.A.  Art.  1,  Ch.  2,  T.  48).  1969  Op. 
Att’y  Gen.  No.  69-168  (decided  under  for¬ 
mer  Code  1933,  Ch.  92-8). 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  - —  71  Am.  Jur.  2d,  State 
and  Local  Taxation,  §§  195,  98. 

48-2-6.1.  Disclosure  of  return  information;  purpose;  confidenti¬ 
ality. 

(a)  As  used  in  this  Code  section,  the  term  “return  information” 
means  any  information  secured  by  the  commissioner  incident  to  the 
administration  of  any  tax. 

(b)  Notwithstanding  any  other  provision  of  law,  the  commissioner 
shall  be  permitted  to  disclose  any  return  information  to  such  other 
persons  as  may  be  authorized  by  law  to  collect  delinquent  tax  liabilities 
on  behalf  of  the  state  to  the  extent  such  information  is  reasonably 
needed  to  effect  such  collections.  Such  information  shall  retain  its 
privileged  and  confidential  nature  in  the  hands  of  such  other  persons  to 
the  same  extent  and  under  the  same  conditions  as  that  information  is 
privileged  and  confidential  in  the  hands  of  the  commissioner.  Any  such 
other  person  shall  be  subject  to  the  same  civil  and  criminal  penalties  as 
those  provided  for  divulgence  of  information  by  employees  of  the 
department.  (Code  1981,  §  48-2-6.1,  enacted  by  Ga.  L.  1996,  p.  780, 
§  1.) 

48-2-7.  Duties  and  powers  of  commissioner. 

(a)  The  commissioner  shall: 

(1)  Direct  the  affairs  of  the  department  in  the  administration  and 
enforcement  of  all  laws  enacted  for  the  purpose  of  raising  revenues 
for  this  state  by  taxation  or  otherwise; 

(2)  Supervise  all  tax  administration  throughout  the  state,  subject 
to  the  sovereign  rights  of  the  counties  to  regulate  their  own  affairs; 

(3)  Assist  local  tax  officials  in  every  feasible  manner  when  so 
requested  by  the  local  tax  officials; 
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(4)  Make  studies  of  taxation  in  this  state  and  elsewhere  with  a 
view  to  improvement  of  administration  and  legislation  affecting  the 
people  of  this  state.  In  this  connection,  he  may  assemble  and  publish 
in  print  or  electronically  such  statistics  and  reports  as  he  may  deem 
advisable  within  the  limitations  of  his  appropriation;  and 

(5)  Submit  to  the  Governor  and  to  each  regular  session  of  the 
General  Assembly  an  annual  report  of  the  conduct  of  his  or  her  office. 
The  commissioner  shall  not  be  required  to  distribute  copies  of  the 
annual  report  to  the  members  of  the  General  Assembly  but  shall 
notify  the  members  of  the  availability  of  the  annual  report  in  the 
manner  which  he  or  she  deems  to  be  most  effective  and  efficient.  As 
the  chief  revenue  official  of  the  state,  he  or  she  shall  advise  the 
Governor  and  the  General  Assembly  on  all  matters  relating  to 
revenue. 

(b)  The  commissioner  shall  annually  prepare  and  publish  in  print  or 
electronically  statistics  reasonably  available  with  respect  to  the  opera¬ 
tions  of  Chapter  7  of  this  title,  including  classification  of  taxpayers  and 
of  income;  the  amounts  allowed  as  deductions,  exemptions,  and  credits; 
and  any  other  facts  deemed  pertinent  and  valuable. 

(c)  The  provisions  of  this  Code  section  enumerating  the  duties  of  the 
commissioner  shall  not  be  construed  to  exclude  other  duties  assigned  to 
the  commissioner  by  law. 

(d)  No  provision  of  this  chapter  shall  be  construed  to  give  the 
commissioner  any  power  to: 

(1)  Make  assessments  for  ad  valorem  taxation  or  to  collect  such 
assessments  from  any  taxpayer,  except  as  specifically  provided  by 
law;  or 

(2)  Examine  the  books,  records,  inventories,  or  business  of  any 
taxpayer  for  any  purpose  other  than  determining  liability  for  taxes 
collected  directly  by  the  commissioner,  except  as  otherwise  specifi¬ 
cally  provided  by  law.  (Ga.  L.  1937-38,  Ex.  Sess.,  p.  77,  §§  5,  46;  Ga. 
L.  1967,  p.  764,  §  1;  Ga.  L.  1970,  p.  298,  §  1;  Ga.  L.  1972,  p.  1125,  §  7; 
Code  1933,  §  91A-207,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L. 
1979,  p.  5,  §§  6,  6A;  Ga.  L.  2005,  p.  1036,  §  37/SB  49;  Ga.  L.  2010,  p. 
838,  §  10/SB  388.) 


Cross  references.  —  Powers  and  du¬ 
ties  of  state  revenue  commissioner  rela¬ 
tive  to  administration  and  enforcement  of 
Georgia  Alcoholic  Beverage  Code,  T.  3. 
Powers  and  duties  of  commissioner  with 


regard  to  certificates  of  title,  security  in¬ 
terests,  and  liens  relating  to  motor  vehi¬ 
cles,  §  40-3-3.  Powers  and  duties  of  com¬ 
missioner  with  regard  to  unclaimed  or 
abandoned  property,  §  44-12-190  et  seq. 
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JUDICIAL  DECISIONS 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  deci¬ 
sions  under  Ga.  L.  1937-38,  Ex.  Sess.,  p. 
156  are  included  in  the  annotations  for 
this  Code  section. 

Audits  conducted  solely  to  uncover 
criminal  activity  prohibited.  —  When 
the  plaintiffs  could  show  that  Department 
of  Revenue  employees,  acting  for  the  com¬ 
missioner,  were  engaged  in  a  series  of 
audits  conducted  solely  to  uncover  crimi¬ 
nal  activity  unrelated  to  tax  improprieties 
on  the  part  of  the  person  audited,  such 
conduct  would  be  illegal  and  would  consti¬ 
tute  grounds  for  the  issuance  of  an  injunc¬ 
tion  against  such  employees.  Willis  v.  De¬ 
partment  of  Revenue,  255  Ga.  649,  340 
S.E.2d  591  (1986). 

When  appeals  from  assessment 
within  jurisdiction  of  Court  of  Ap¬ 
peals.  —  Appeals  from  a  local  governing 
authority’s  assessment  of  ad  valorem  tax¬ 
ation  which  do  not  raise  the  constitution¬ 
ality  of  a  statute  or  ordinance  nor  involve 
equitable  remedies  shall  be  in  the  juris¬ 
diction  of  the  Court  of  Appeals  and  not 
transferred  to  the  Supreme  Court.  DeKalb 
County  Bd.  of  Tax  Assessors  v.  W.C.  Har¬ 
ris  &  Co.,  248  Ga.  277,  282  S.E.2d  880 
(1981). 

Good  faith  of  taxing  officials  and 
the  validity  of  their  actions  are  pre¬ 
sumed,  and  when  assailed  the  burden  of 
proof  is  upon  the  complaining  party. 
Northwestern  Mut.  Life  Ins.  Co.  v.  Suttles, 
201  Ga.  84,  38  S.E.2d  786  (1946),  cert. 


denied,  329  U.S.  801,  67  S.  Ct.  490,  91  L. 
Ed.  685  (1947)  (decided  under  Ga.  L. 
1937-38,  Ex.  Sess.,  p.  156). 

What  constitutes  discrimination  in 
administration  of  tax  laws.  —  Whether 
there  was  administrative  discrimination 
would  depend  not  on  what  the  taxing 
authorities  thought  of  a  statute  which  was 
not  then  effective,  but  on  whether  they 
intentionally  and  systematically  discrimi¬ 
nated  against  the  plaintiff  and  in  favor  of 
others  in  the  actual  administration  of  the 
existing  tax  laws.  Northwestern  Mut.  Life 
Ins.  Co.  v.  Suttles,  201  Ga.  84,  38  S.E.2d 
786  (1946),  cert,  denied,  329  U.S.  801,  67 
S.  Ct.  490,  91  L.  Ed.  685  (1947)  (decided 
under  Ga.  L.  1937-38,  Ex.  Sess.,  p.  156). 

Proof  of  discrimination  in  adminis¬ 
tration  of  tax  laws.  —  To  establish  un¬ 
lawful  discrimination,  it  is  not  enough  to 
show  that  the  tax  officials  have  merely 
made  a  mistake,  or  have  not  been  diligent 
in  seeking  out  those  subject  to  tax,  but 
there  must  be  a  clear  and  affirmative 
showing  that  the  difference  is  an  inten¬ 
tional  discrimination  and  one  adopted  as  a 
practice.  Northwestern  Mut.  Life  Ins.  Co. 
v.  Suttles,  201  Ga.  84,  38  S.E.2d  786 
(1946),  cert,  denied,  329  U.S.  801,  67  S. 
Ct.  490,  91  L.  Ed.  685  (1947)  (decided 
under  Ga.  L.  1937-38,  Ex.  Sess.,  p.  156). 

Immunity  from  federal  suit.  —  Geor¬ 
gia  Department  of  Revenue  is  a  state 
entity  entitled  to  Eleventh  Amendment 
immunity  from  suit  in  federal  court.  Miles 
v.  Georgia  Dep’t  of  Revenue,  797  F.  Supp. 
987  (S.D.  Ga.  1992). 


RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  71  Am.  Jur.  2d,  State  C.J.S.  —  81A  C.J.S.,  States,  §§  260, 
and  Local  Taxation,  §  98.  261.  84  C.J.S. ,  Taxation,  §§  14,  731  et  seq. 

48-2-8.  Judicial  and  investigative  powers  of  commissioner. 


(a)  In  the  performance  of  his  duties  and  in  relation  to  any  investi¬ 
gation  or  inquiry  which  the  commissioner  is  authorized  to  conduct,  the 
commissioner  or  any  agent  designated  by  him  in  writing  may: 

(1)  Administer  oaths  and  take  affidavits; 

(2)  Conduct  hearings; 
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(3)  Examine  witnesses  under  oath;  and 

(4)  Subpoena  the  attendance  of  witnesses  and  require  the  produc¬ 
tion  of  books,  papers,  records,  and  documents  and,  subject  to  the 
rights  of  the  taxpayer  as  to  rights  of  privacy  guaranteed  to  the 
taxpayer  by  the  Constitution  and  laws  of  this  state,  may  examine 
such  items  and  the  books,  records,  inventories,  or  business  of  any 
taxpayer  or  of  any  fiduciary,  bailee,  or  other  person  having  knowledge 
of  the  tax  liability  of  any  taxpayer  or  knowledge  pertinent  to  the 
investigation  or  inquiry.  The  subpoena  may  be  served  by  the  commis¬ 
sioner  or  the  commissioner’s  authorized  representative  to  such  per¬ 
son  at  the  person’s  last  known  address  by  registered  or  certified  mail 
or  statutory  overnight  delivery,  return  receipt  requested.  If  such 
person  refuses  to  accept  service  of  a  subpoena  by  registered  or 
certified  mail  or  statutory  overnight  delivery,  the  subpoena  shall  be 
served  by  the  commissioner  or  the  commissioner’s  authorized  repre¬ 
sentative  under  any  other  method  of  lawful  service,  and  the  person 
shall  be  personally  liable  to  the  commissioner  for  a  sum  equal  to  the 
actual  costs  incurred  to  serve  the  subpoena.  This  liability  shall  be 
paid  upon  notice  and  demand  by  the  commissioner  or  the  commis¬ 
sioner’s  delegate  and  shall  be  assessed  and  collected  in  the  same 
manner  as  other  taxes  administered  by  the  commissioner. 

(b)  The  powers  conferred  pursuant  to  subsection  (a)  of  this  Code 
section  shall  be  exercised  with  due  regard  to  the  rights  of  the  citizen 
and,  when  invoked,  subject  to  the  approval  of  the  superior  courts  of  this 
state. 

(c)  The  commissioner,  pursuant  to  his  duties  in  relation  to  the 
collection  of  state  ad  valorem  taxes,  shall  investigate  settlements  by  tax 
collectors  or  tax  commissioners  and  take  appropriate  action  to  collect 
any  revenue  due  the  state  which  has  not  been  collected  or,  having  been 
collected,  has  not  been  paid  to  the  commissioner.  No  official  or  person 
may  employ  or  commission  any  person  to  collect  any  of  such  taxes  on  a 
commission  basis.  (Ga.  L.  1931,  p.  7,  §§  79,  80,  83-85;  Ga.  L.  1931,  Ex. 
Sess.,  p.  24,  §§  45,  46;  Code  1933,  §§  92-3213,  92-3214,  92-4511;  Ga.  L. 
1937-38,  Ex.  Sess.,  p.  77,  §  6;  Ga.  L.  1937-38,  Ex.  Sess.,  p.  156,  §  9;  Ga. 
L.  1951,  p.  360,  §  21;  Ga.  L.  1976,  p.  341,  §  1;  Code  1933,  §  91A-211, 
enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1979,  p.  5,  §  7;  Ga.  L.  2009, 
p.  816,  §  2/HB  485.) 

Editor’s  notes.  —  Ga.  L.  2009,  p.  816,  known  and  may  be  cited  as  the  ‘Improved 
§  1/HB  485,  not  codified  by  the  General  Taxpayer  Customer  Service  Act  of  2009.”’ 
Assembly,  provides  that:  “This  Act  shall  be 


32 


48-2-8 


STATE  ADMINISTRATION  AND  ENFORCEMENT 


48-2-9 


JUDICIAL  DECISIONS 


Editor’s  Notes.  —  In  light  of  the  sim¬ 
ilarity  of  the  statutory  provisions,  deci¬ 
sions  under  Ga.  L.  1951,  p.  360,  §  17  are 
included  in  the  annotations  for  this  Code 
section. 

Limits  on  right  to  examine  records. 

—  Right  to  examine  records  was  not  lim¬ 
ited  by  the  three-year  period  set  forth  in 
former  Code  1933,  §  92-3303  (see  now 
O.C.G.A.  §  48-7-82)  for  deficiency  assess¬ 
ments,  which  period  applied  only  to  the 
assessment  and  collection  of  taxes. 


Redwine  v.  Arvaniti,  83  Ga.  App.  203,  63 
S.E.2d  222  (1951). 

Declaratory  judgment  as  to  taxability 
under  Ga.  L.  1951,  p.  360,  §  1  et  seq.  (see 
now  O.C.G.A.  Ch.  8,  T.  48)  will  not  relieve 
a  taxpayer  from  audit  of  the  taxpayer’s 
books  under  Ga.  L.  1951,  p.  360,  §§  17,  18, 
and  21  (see  now  O.C.G.A.  §§  48-2-8, 
48-8-52,  and  48-8-55).  Undercofler  v.  East¬ 
ern  Air  Lines,  221  Ga.  824,  147  S.E.2d  436 
(1966)  (decided  under  Ga.  L.  1951,  p.  360, 
§  17). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Duty  to  keep  tax  records.  —  Former 
Code  1933,  §§  91A-4525  and  91A-4526 
(see  now  O.C.G.A.  §§  48-8-52  and 
48-8-53)  require  that  certain  tax  records 


be  kept  for  a  period  of  three  years  and 
pertains  only  to  sales  tax  information. 
1969  Op.  Att’y  Gen.  No.  69-288. 


RESEARCH  REFERENCES 


C.J.S.  —  67  C.J.S.,  Oaths  and  Affirma¬ 
tions,  §§  5,  6.  81A  C.J.S. ,  States,  §§  260, 

261. 

48-2-9.  Powers  of  commissioner  in  tax  proceedings;  assistance 
by  Attorney  General. 

The  commissioner  is  authorized  and  empowered,  subject  to  the  law 
provided  in  such  cases,  to  act  in  the  name  and  in  behalf  of  the  state  to 
institute  any  action  or  judicial  proceeding  to  collect  delinquent  state 
taxes,  to  cause  property  not  listed  to  be  assessed,  to  cause  by  manda¬ 
mus  the  performance  of  any  act  required  by  law  pursuant  to  the 
administration  of  any  state  revenue,  or  to  collect  any  claim  or  obligation 
of  any  person,  including  any  public  official,  which  may  be  due  the  state. 
The  commissioner  is  authorized  to  act  as  relator  in  any  and  all  such 
actions  or  judicial  proceedings.  The  Attorney  General  shall  provide 
legal  advice  and  assistance  as  may  be  necessary  to  enable  the  commis¬ 
sioner  to  perform  the  duties  required  by  this  Code  section.  (Ga.  L. 
1937-38,  Ex.  Sess.,  p.  77,  §  8;  Ga.  L.  1975,  p.  722,  §  1;  Code  1933, 
§  91A-216,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  2017,  p.  774, 
§  48/HB  323.) 

The  2017  amendment,  effective  May  guage  and  punctuation  in  this  Code  sec- 
9,  2017,  part  of  an  Act  to  revise,  modern-  tion. 
ize,  and  correct  the  Code,  revised  lan- 
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JUDICIAL  DECISIONS 


Effect  of  judgment  rendered 
against  named  commissioner  after 
commissioner  has  left  office.  —  Since 
cases  arising  in  the  administration  of 
state  revenue  laws  appear  in  the  name  of 
its  successive  agents,  designated  commis¬ 
sioners,  as  provided  by  this  section,  a 
verdict  and  judgment  against  a  named 
commissioner  in  the  commissioner’s  rep¬ 
resentative  capacity,  rendered  after  the 
commissioner  is  no  longer  in  office,  is  not 
binding  on  the  state.  Williams  v.  Lawler 
Hosiery  Mills,  Inc.,  212  Ga.  617,  94  S.E.2d 
699  (1956). 

When  appeal  was  taken  to  superior 
court  by  taxpayer  against  commissioner, 
and  judgment  is  rendered  approximately 
nine  months  after  that  commissioner  had 
been  succeeded  in  office  by  another  per¬ 
son,  nothing  having  been  done  prior  to  the 
rendition  of  the  judgment  to  substitute 
the  name  of  the  latter  as  agent  of  the  state 


in  lieu  of  the  former,  such  judgment  is  a 
nullity,  and  no  further  proceedings  can  be 
had  in  the  cause  until  parties  have  been 
made,  when  case  must  be  tried  de  novo. 
Williams  v.  Lawler  Hosiery  Mills,  Inc.,  212 
Ga.  617,  94  S.E.2d  699  (1956). 

Immunity  from  federal  suit.  —  Geor¬ 
gia  Department  of  Revenue  is  a  state 
entity,  entitled  to  Eleventh  Amendment 
immunity  from  suit  in  federal  court.  Miles 
v.  Georgia  Dep’t  of  Revenue,  797  F.  Supp. 
987  (S.D.  Ga.  1992). 

Notice  as  to  actions  under  Ch.  8  of 
this  title.  —  An  action  to  recover  a  sum 
alleged  to  be  due  as  a  tax  imposed  by 
former  Code  1933,  Ch.  92-34A  (see  now 
O.C.G.A.  Ch.  8,  T.  48)  may  be  maintained 
under  that  chapter  without  giving  notice 
thereof  under  Ga.  L.  1937-38,  Ex.  Sess.,  p. 
77,  §  8  (see  now  O.C.G.A.  §  48-2-9). 
Craig-Tourial  Leather  Co.  v.  Reynolds,  87 
Ga.  App.  360,  73  S.E.2d  749  (1952). 


RESEARCH  REFERENCES 


C.J.S.  —  7A  C.J.S.,  Attorney  General, 
§  28  et  seq.  55  C.J.S. ,  Mandamus,  §  231 
et  seq.  85  C.J.S.,  Taxation,  §  960  et  seq. 

ALR.  —  Judgment  in  favor  of  defendant 
or  respondent  in  an  action  or  proceeding 
involving  a  matter  of  public  right  or  inter¬ 
est  as  a  bar  to  a  subsequent  action  or 


proceeding  by  a  different  plaintiff  or  rela¬ 
tor,  20  ALR  1133;  64  ALR  1262. 

Construction  and  application  of  stat¬ 
utes  denying  remedy  by  injunction 
against  assessment  or  collection  of  tax, 
108  ALR  184. 


48-2-10.  Collection  of  certain  local  taxes  by  commissioner. 

The  commissioner  is  authorized  to  negotiate  and  contract  with  the 
governing  authority  of  any  county  or  municipality  for  the  purpose  of 
arranging  for  the  collection  by  the  commissioner  of  any  tax  levied  by  the 
county  or  municipality  when  the  tax  is  also  levied  and  collected  by  the 
commissioner  for  the  state.  The  agreement  shall  include  a  fee  to  be  paid 
by  the  county  or  municipality  to  the  commissioner  in  an  amount  which 
covers  fully  the  cost  of  collection  of  the  local  portion  of  the  tax  by  the 
commissioner.  The  commissioner  shall  transmit  to  the  county  or  mu¬ 
nicipality  all  taxes  so  collected  on  behalf  of  the  county  or  municipality 
on  or  before  the  date  specified  in  the  agreement,  less  the  collection  fee 
agreed  upon.  (Ga.  L.  1969,  p.  743,  §  1;  Code  1933,  §  91A-259,  enacted 
by  Ga.  L.  1978,  p.  309,  §  2.) 
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Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State  C.J.S.  —  85  C.J.S.,  Taxation,  §  1109  et 
and  Local  Taxation,  §  732.  seq. 

48-2-11.  Delegation  of  certain  duties. 

(a)  When  license  fees  are  incidentally  collected  in  connection  with 
regulatory  activities  of  some  agency  or  department  of  the  state  govern¬ 
ment  other  than  the  Department  of  Revenue  and  such  fees  could  be 
collected  more  economically  by  the  regulatory  agency  or  department 
than  by  the  Department  of  Revenue,  the  commissioner  may  delegate  by 
executive  order  approved  by  the  Governor  the  collection  of  the  license 
fees  to  the  state  official  responsible  for  administering  the  regulatory 
activities. 

(b)  No  delegation  pursuant  to  subsection  (a)  of  this  Code  section  shall 
extend  beyond  the  term  of  office  of  the  commissioner  or  of  the  officer  to 
whom  the  collection  of  fees  is  delegated  by  the  commissioner. 

(c)  Except  as  otherwise  expressly  provided  by  law,  no  other  depart¬ 
ment  of  the  state  government  may  employ  any  person  or  persons  to 
collect  any  fees,  licenses,  or  taxes  or  to  inspect  for  the  purpose  of 
collecting  such  fees,  licenses,  or  taxes,  except  when  the  authority  to 
collect  the  licenses,  fees,  or  taxes  has  been  expressly  delegated  to  the 
other  department  by  the  commissioner  under  the  terms  of  this  Code 
section. 

(d)  In  any  case  in  which  the  collection  of  any  tax  or  license  fee  is 
delegated  as  provided  in  this  Code  section,  the  commissioner  is  charged 
with  the  duty  of  retaining  supervisory  authority  over  such  activity.  In 
any  case  in  which  the  commissioner  finds  that  a  delegation  should  be 
revoked,  modified,  or  transferred  to  another  department  or  other 
departments,  the  commissioner,  by  executive  order  approved  by  the 
Governor,  may  make  the  revocation,  modification,  or  transfer. 

(e)  This  chapter  shall  not  in  any  way  affect  the  collection  and 
administration  activities  of  those  regulatory,  professional,  or  vocational 
bodies  or  boards  operated  under  the  division  director  of  the  professional 
licensing  boards  division  appointed  by  the  Secretary  of  State  under 
Code  Section  43-1-2  as  provided  by  law  or  of  those  other  regulatory 
bodies  where  a  major  portion  of  the  license  fees  is  collected  by  mail.  (Ga. 
L.  1937-38,  Ex.  Sess.,  p.  77,  §  10;  Code  1933,  §  91A-209,  enacted  by  Ga. 
L.  1978,  p.  309,  §  2;  Ga.  L.  2000,  p.  1706,  §  25.) 
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Am.  Jur.  2d.  —  71  Am.  Jur.  2d,  State  ALR.  —  Authority  of  county  to  employ 
and  Local  Taxation,  §§  95,  98.  tax  ferret,  32  ALR  88. 

C.J.S.  —  67  C.J.S.,  Officers  and  Public 
Employees,  §  330.  81A  C.J.S.,  States, 

§§  174,  235  et  seq. 

48-2-12.  Rules  and  regulations;  forms. 


(a)  The  commissioner  shall  have  the  power  to  make  and  publish  in 
print  or  electronically  reasonable  rules  and  regulations  not  inconsistent 
with  this  title  or  other  laws  or  with  the  Constitution  of  this  state  or  of 
the  United  States  for  the  enforcement  of  this  title  and  the  collection  of 
revenues  under  this  title. 

(b)  The  commissioner  shall  prescribe  the  forms  he  deems  necessary 
for  the  administration  and  enforcement  of  this  title  or  any  law  which  it 
is  his  duty  to  administer. 

(c)  The  authority  granted  to  the  commissioner  pursuant  to  this  Code 
section  shall  be  exercised  at  all  times  in  conformity  with  Chapter  13  of 
Title  50,  the  “Georgia  Administrative  Procedure  Act.” 

(d)  This  Code  section  shall  apply  to  all  rules  and  regulations  promul¬ 
gated  by  the  commissioner  pursuant  to  this  title  or  pursuant  to  any 
revenue  law  of  this  state  which  is  not  a  part  of  this  title.  (Ga.  L. 
1937-38,  Ex.  Sess.,  p.  77,  §  7;  Code  1933,  §  91A-215,  enacted  by  Ga.  L. 
1978,  p.  309,  §  2;  Ga.  L.  2010,  p.  838,  §  10/SB  388;  Ga.  L.  2017,  p.  774, 
§  48/HB  323.) 


The  2017  amendment,  effective  May 
9,  2017,  part  of  an  Act  to  revise,  modern¬ 
ize,  and  correct  the  Code,  deleted  “with 
respect”  following  “shall  apply”  in  subsec¬ 
tion  (d). 

Administrative  rules  and  regula¬ 
tions.  —  Meaning  of  terms  used,  Official 


Compilation  of  the  Rules  and  Regulations 
of  the  State  of  Georgia,  Department  of 
Revenue,  Income  Tax  Division,  Elections 
and  Divisions,  §  560-7-6-.02. 

Law  reviews.  —  For  annual  survey  of 
administrative  law,  see  57  Mercer  L.  Rev. 
1  (2005). 


JUDICIAL  DECISIONS 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  deci¬ 
sions  under  Ga.  L.  1937-38,  Ex.  Sess.,  p. 
77,  §  25  are  included  in  the  annotations 
for  this  Code  section. 

Construction  and  effect  of  rules 
and  regulations.  —  Ga.  L.  1972,  p.  1104, 
§  1  et  seq.  (see  now  O.C.G.A.  Pt.  1,  Art.  5, 
Ch.  5,  T.  48)  does  not  establish  detailed 
procedures  for  the  employment  and  termi¬ 
nation  of  the  appraisal  staff.  The  commis¬ 


sioner  may  make  necessary  rules  and  reg¬ 
ulations  not  inconsistent  with  that  Act, 
and  such  rules  and  regulations  shall  have 
the  full  force  and  effect  of  law.  Spell  v. 
Blalock,  243  Ga.  459,  254  S.E.2d  842 
(1979). 

Commissioner’s  determination  en¬ 
titled  to  deference.  —  Florida  public 
authority’s  action  under  O.C.G.A. 
§  48-6-7(b),  protesting  the  denial  by  the 
Revenue  Commissioner  of  the  State  of 


36 


48-2-12 


STATE  ADMINISTRATION  AND  ENFORCEMENT 


48-2-13 


Georgia  of  its  request  for  a  refund  of  real 
estate  transfer  tax,  paid  pursuant  to 
O.C.G.A.  §  48-6-1,  was  denied  since  it 
was  found  that  the  exemption  provided  in 
O.C.G.A.  §  48-6-2(a)(3)  did  not  apply  to 
the  out-of-state  public  authority;  the  Com¬ 
missioner’s  determination  that  the  ex¬ 
emption  did  not  apply  to  such  an  entity 
was  entitled  to  deference  pursuant  to  the 
principles  of  O.C.G.A.  §  48-2-12.  Hicks  v. 
Fla.  State  Bd.  of  Admin.,  265  Ga.  App. 
545,  594  S.E.2d  745  (2004). 

Trial  court  erred  in  declaring  in¬ 
valid  a  regulation  used  to  interpret  a 
research  tax  credit  codified  in  a  state 
statute  on  the  ground  that  the  regulation 
exceeded  the  scope  of  the  authority  upon 
which  it  was  predicated;  the  state  revenue 
commissioner  had  explicit  authority  to 
promulgate  regulations  for  the  enforce¬ 
ment  of  the  Public  Revenue  Code  and  the 
collection  of  revenues  under  it,  the  regu¬ 
lation  itself  was  authorized  by  statute, 
and  the  regulation  reasonably  required 
that  a  recipient  have  a  positive  Georgia 


taxable  net  income  for  each  of  the  preced¬ 
ing  three  years  in  order  to  receive  the  tax 
credit.  Ga.  Dep’t  of  Revenue  v.  Ga.  Chem¬ 
istry  Council,  Inc.,  270  Ga.  App.  615,  607 
S.E.2d  207  (2004). 

Refund  denied  for  failure  to  comply 
with  regulations.  —  Grant  of  the  Geor¬ 
gia  Department  of  Revenue’s  motion  to 
dismiss  the  appellants’  complaint  seeking 
a  refund  under  O.C.G.A.  §  48-2-35  of 
state  sales  tax  paid  was  affirmed  because 
the  appellants  failed  to  comply  with  a 
regulation  that,  before  seeking  a  refund 
on  behalf  of  their  customers  under 
§  48-2-35,  the  appellants  were  required  to 
affirmatively  show  that  the  alleged  erro¬ 
neously  or  illegally  collected  tax  had  been 
refunded  to  their  customers,  which  the 
appellants  admittedly  had  not  done.  New 
Cingular  Wireless  PCS,  LLC  v.  Ga.  Dep’t 
of  Revenue,  340  Ga.  App.  316,  797  S.E.2d 
190  (2017). 

Cited  in  Effingham  County  Bd.  of  Tax 
Assessors  v.  Samwilka,  Inc.,  278  Ga.  App. 
521,  629  S.E.2d  501  (2006). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  opinions 
under  Ga.  L.  1937-38,  Ex.  Sess.,  p.  77, 
§  25  are  included  in  the  annotations  for 
this  Code  section. 

Reasonability  of  stop  payment 
rules  and  regulations.  —  Rules  and 


regulations  providing  for  stop  payments 
to  be  issued  after  180  days  and  the  return 
of  funds  to  the  general  treasury  are 
deemed  reasonable  in  the  absence  of  stat¬ 
utory  authority  to  the  contrary.  1973  Op. 
Att’y  Gen.  No.  73-103  (decided  under  Ga. 
L.  1937-38,  Ex.  Sess.,  p.  77,  §  25). 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  71  Am.  Jur.  2d,  State  Employees,  §  326  et  seq.  81A  C.J.S., 
and  Local  Taxation,  §  98.  States,  §§  260,  261. 

C.J.S.  —  67  C.J.S.,  Officers  and  Public 

48-2-13.  Oaths  and  certifications. 


The  commissioner  and  every  officer  or  employee  of  the  department 
designated  by  the  commissioner  for  that  purpose  may  administer  such 
oaths  or  affirmations  to  any  person  and  may  certify  such  papers, 
reports,  or  returns  of  any  person,  as  may  be  required  or  authorized 
under  the  revenue  and  license  laws  or  regulations  of  this  state.  (Ga.  L. 
1931,  p.  7,  §  80;  Ga.  L.  1931,  Ex.  Sess.,  p.  24,  §  53;  Code  1933, 
§  92-3004;  Code  1933,  §  91A-208,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 
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C.J.S.  —  67  C.J.S.,  Oaths  and  Affirma¬ 
tions,  §  3. 

48-2-14.  Official  seal. 


The  commissioner  shall  have  an  official  seal  of  such  device  as  he  or 
she  shall  select,  subject  to  the  approval  of  the  Governor.  (Ga.  L.  1931,  p. 
7,  §  81;  Code  1933,  §  92-4504;  Code  1933,  §  91A-210,  enacted  by  Ga.  L. 
1978,  p.  309,  §  2;  Ga.  L.  2011,  p.  99,  §  91/HB  24.) 


Editor’s  notes.  —  Ga.  L.  2011,  p.  99, 
§  101/HB  24,  not  codified  by  the  General 
Assembly,  provides  that  the  amendment 
of  this  Code  section  by  that  Act  shall  apply 
to  any  motion  made  or  hearing  or  trial 
commenced  on  or  after  January  1,  2013. 


Law  reviews.  —  For  article,  “Evi¬ 
dence,”  see  27  Ga.  St.  U.  L.  Rev.  1  (2011). 
For  article  on  the  2011  amendment  of  this 
Code  section,  see  28  Ga.  St.  U.  L.  Rev.  1 
(2011). 


RESEARCH  REFERENCES 


C.J.S.  —  31A  C.J.S. ,  Evidence,  §  61. 

32A  C.J.S.,  Evidence,  §  1107  et  seq. 

48-2-15.  Confidential  information. 


(a)  Except  as  otherwise  provided  in  this  Code  section,  information 
secured  by  the  commissioner  incident  to  the  administration  of  any  tax 
shall  be  confidential  and  privileged.  Neither  the  commissioner  nor  any 
officer  or  employee  of  the  department  shall  divulge  or  disclose  any  such 
confidential  information  obtained  from  the  department’s  records  or 
from  an  examination  of  the  business  of  any  taxpayer  to  any  person 
other  than  the  commissioner,  an  officer  or  employee  of  the  department, 
an  officer  of  the  state  or  local  government  entitled  in  his  official  capacity 
to  have  access  to  such  information,  or  the  taxpayer. 

(b)  This  Code  section  shall  not: 

(1)  Be  construed  to  prevent  the  use  of  confidential  information  as 
evidence  before  any  state  or  federal  court  in  the  event  of  litigation 
involving  tax  liability  of  any  taxpayer; 

(2)  Be  deemed  to  prevent  the  print  or  electronic  publication  of 
statistics  so  arranged  as  not  to  reveal  information  respecting  an 
individual  taxpayer; 

(3)  Apply  in  any  way  whatsoever  to  any  official  finding  of  the 
commissioner  with  respect  to  any  assessment  or  any  information 
properly  entered  upon  an  assessment  roll  or  other  public  record; 
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(4)  Affect  any  information  which  in  the  regular  course  of  business 
is  by  law  made  the  subject  matter  of  a  public  document  in  any  federal 
or  state  office  or  in  any  local  office  in  this  state; 

(5)  Apply  to  information,  records,  and  reports  required  and  ob¬ 
tained  under  Article  1  of  Chapter  9  of  this  title,  which  requires 
distributors  of  motor  fuels  to  make  reports  of  the  amounts  of  motor 
fuels  sold  and  used  in  each  county  by  the  distributor,  or  under  Article 
2  of  Chapter  9  of  this  title,  relating  to  road  tax  on  motor  carriers;  or 

(6)  Be  construed  to  prevent  the  disclosure  of  information,  so 
arranged  as  not  to  reveal  information  respecting  an  individual 
taxpayer,  requested  by  the  House  Committee  on  Ways  and  Means  or 
the  Senate  Finance  Committee  regarding  the  department’s  adminis¬ 
tration  of  any  tax. 

(c)  The  provisions  of  this  Code  section  shall  not  apply  with  respect  to 
Chapter  7  of  this  title,  relating  to  income  taxation. 

(d)  Notwithstanding  this  Code  section,  the  commissioner,  upon  re¬ 
quest  by  resolution  of  the  governing  authority  of  any  municipality  of 
this  state  having  a  population  of  350,000  or  more  according  to  the 
United  States  decennial  census  of  1970  or  any  future  such  census,  shall 
furnish  to  the  finance  officer  or  taxing  official  of  the  municipality  any 
pertinent  tax  information  from  state  tax  returns  to  be  used  by  those 
officials  in  the  discharge  of  their  official  duties.  Any  information  so 
furnished  shall  retain,  in  the  hands  of  the  local  officials,  its  privileged 
and  confidential  nature  to  the  same  extent  and  under  the  same 
conditions  as  that  information  is  privileged  and  confidential  in  the 
hands  of  the  commissioner.  The  commissioner  may  make  a  nominal 
charge  for  any  information  so  furnished,  not  to  exceed  the  actual  cost  of 
furnishing  the  information.  Nothing  contained  in  this  subsection  shall 
be  construed  to  prevent  the  use  of  the  information  as  evidence  in  any 
state  or  federal  court  in  the  event  of  litigation  involving  any  municipal 
or  county  tax  liability  of  a  taxpayer. 

(e)  This  Code  section  shall  not  be  construed  to  prohibit  persons  or 
groups  of  persons  other  than  employees  of  the  department  from  having 
access  to  tax  information  when  necessary  to  conduct  research  commis¬ 
sioned  by  the  department  or  where  necessary  in  connection  with  the 
processing,  storage,  transmission,  and  reproduction  of  such  tax  infor¬ 
mation;  the  programming,  maintenance,  repair,  testing,  and  procure¬ 
ment  of  equipment;  and  the  providing  of  other  services  for  purposes  of 
tax  administration.  Any  such  access  shall  be  pursuant  to  a  written 
agreement  with  the  department  providing  for  the  handling,  permitted 
uses,  and  destruction  of  such  tax  information,  requiring  security 
clearance  checks  for  such  persons  or  groups  of  persons  similar  to  those 
required  of  employees  of  the  department,  and  including  such  other 
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terms  and  conditions  as  the  department  may  require  to  protect  the 
confidentiality  of  the  tax  information  to  be  disclosed.  Any  person  who 
divulges  or  makes  known  any  tax  information  obtained  under  this 
subsection  shall  be  subject  to  the  same  civil  and  criminal  penalties  as 
those  provided  for  divulgence  of  information  by  employees  of  the 
department. 

(f )  This  Code  section  shall  not  be  construed  to  prohibit  disclosure  as 
required  in  subsection  (h)  of  Code  Section  48-2-35.  (Ga.  L.  1937-38,  Ex. 
Sess.,  p.  77,  §  12;  Ga.  L.  1945,  p.  160,  §  1;  Ga.  L.  1969,  p.  1137,  §  1; 
Code  1933,  §  91A-212,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1979, 
p.  5,  §§  8,  9;  Ga.  L.  1981,  p.  1857,  §  4;  Ga.  L.  1991,  p.  303,  §  1;  Ga.  L. 
2006,  p.  200,  §  2/HB  1310;  Ga.  L.  2010,  p.  838,  §  ll/SB  388;  Ga.  L. 
2011,  p.  297,  §  1/HB  346;  Ga.  L.  2016,  p.  574,  §  1/HB  960.) 


The  2016  amendment,  effective  July 
1,  2016,  in  subsection  (b),  deleted  “or”  at 
the  end  of  paragraph  (b)(4),  substituted 
or”  for  a  period  at  the  end  of  paragraph 
(b)(5),  and  added  paragraph  (b)(6);  and 
added  subsection  (f). 


Law  reviews.  —  For  comment,  “Confi¬ 
dentiality  and  Dissemination  of  Personal 
Information:  An  Examination  of  State 
Laws  Governing  Data  Protection,”  see  41 
Emory  L.J.  1185  (1992). 


JUDICIAL  DECISIONS 


Purpose  of  exceptions  to  confiden¬ 
tiality  of  tax  information.  —  It  was 

clear  from  the  exceptions  to  former  Code 
1933,  §  92-3216  (see  now  O.C.G.A. 

§  48-7-60)  and  Ga.  L.  1969,  p.  1137,  §  1 
(see  now  O.C.G.A.  §  48-2-15)  that  the 
confidentiality  of  tax  returns  is  not  abso¬ 
lute  and  that  the  social  policy  underlying 
the  law  providing  for  confidentiality  of  tax 
returns  inures  to  the  benefit  of  the  state 
by  encouraging  the  citizenry  in  voluntary 
reporting  and  assessment  of  income. 
Thus,  the  decision  to  produce  the  returns 
or  appeal  an  order  demanding  the  returns 
for  use  in  a  criminal  prosecution  lies  with 
the  Attorney  General.  Garrett  v.  State, 
147  Ga.  App.  666,  250  S.E.2d  1  (1978), 
aff’d,  243  Ga.  322,  253  S.E.2d  741  (1979). 


Use  of  tax  information  in  litigation. 

—  While  a  court  will  afford  the  utmost 
deference  to  a  claim  of  privacy  raised  by 
the  Attorney  General  with  respect  to  in¬ 
come  tax  returns,  the  Attorney  General 
cannot  defeat  the  need  for  evidence  in 
pending  criminal  proceedings  based  upon 
a  generalized  interest  in  confidentiality. 
In  extraordinary  cases,  when  the  interest 
in  criminal  prosecution  is  as  important  as 
the  release  of  privileged  information  to 
other  governmental  units  for  the  purpose 
of  collection  of  taxes,  there  exists  a  specific 
exception  to  the  confidentiality  of  income 
tax  returns.  Garrett  v.  State,  147  Ga.  App. 
666,  250  S.E.2d  1  (1978),  aff’d,  243  Ga. 
322,  253  S.E.2d  741  (1979). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Legislative  purpose.  —  Purpose  of 
Ga.  L.  1945,  p.  160,  §  1  (see  now  O.C.G.A. 
§  48-2-15)  and  former  Code  1933, 
§  92-3216  (see  now  O.C.G.A.  §  48-7-60)  is 
to  encourage  taxpayers  to  fully  disclose 
their  income  and  to  protect  any  confiden¬ 
tial  information  with  reference  to  their 


business  which  it  is  essential  to  divulge  in 
an  income  tax  return;  it  is  also  the  intent 
of  the  General  Assembly  to  relieve  the 
department  from  furnishing  information 
concerning  a  taxpayer’s  income  tax  re¬ 
turn.  1960-61  Op.  Att’y  Gen.  p.  538. 

Former  Code  1933,  §  92-3216  (see 
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now  O.C.G.A.  §  48-7-60)  and  Ga.  L. 
1945,  p.  160,  §  1  (see  now  O.C.G.A. 
§  48-2-15)  must  be  construed  to¬ 
gether.  1954-56  Op.  Att’y  Gen.  p.  767. 

Permissible  grounds  for  release  of 
tax  information.  —  Release  of  tax  infor¬ 
mation  for  use  is  authorized  only  in  cases 
involving  the  integrity  of  the  tax  return 
itself  as  the  main  issue,  and  not  merely  as 
a  collateral  issue.  1971  Op.  Att’y  Gen.  No. 
71-184. 

Disclosure  of  information  which  is 
neither  secret  nor  confidential.  — 

This  section  would  not  prohibit  disclosure 
of  information  as  to  whether  a  taxpayer 
filed  a  tax  return  for  a  particular  year. 
1957  Op.  Att’y  Gen.  p.  317. 

When  Ga.  L.  1945,  p.  160,  §  1  and  Ga. 
L.  1959,  p.  88,  §  1  (see  now  O.C.G.A. 
§§  48-2-15  and  50-18-70)  are  considered 
together,  it  was  readily  apparent,  there 
being  no  prohibition  by  court  order  or  by 
law  against  public  inspection  of  public 
utilities  tax  information  at  the  county 
level,  that  information  incident  to  assess¬ 
ment  of  ad  valorem  taxes  on  public  utili¬ 
ties  furnished  by  the  commissioner  to  the 
counties  was  not  covered  by  the  secrecy 
provision  of  Ga.  L.  1945,  p.  160,  §  1,  and 
that  release  of  information  to  the  public 
by  the  commissioner  would  not  violate  Ga. 
L.  1945,  p.  160,  §  1.  However,  any  infor¬ 
mation  obtained  by  the  commissioner 
which  in  the  regular  course  of  business  is 
not  furnished  to  the  county  in  the  process 
of  assessing  the  tax  would  not  be  the 
subject  matter  of  a  public  document  in  the 
county  office  and,  therefore,  would  remain 
covered  by  the  secrecy  provision  of  Ga.  L. 
1945,  p.  160,  §  1.  1963-65  Op.  Att’y  Gen. 
p.  277. 

An  application  for  a  liquor  permit 
is  a  public  record  and  is  not  confiden¬ 
tial  or  secret.  1963-65  Op.  Att’y  Gen.  p. 
171. 

Release  of  tax  information  to  public 
officers  and  agencies.  —  Records  of  the 
income  tax  unit  of  the  department  consti¬ 
tute  confidential  information  and  should 
not  be  divulged  to  local  taxing  authorities 
of  this  state.  1952-53  Op.  Att’y  Gen.  p. 
471. 


In  order  to  assist  county  tax  assessors 
in  the  discharge  of  their  duties  as  pre¬ 
scribed  by  law,  the  commissioner  has  au¬ 
thority  to  furnish  tax  information  to 
county  boards  of  tax  assessors  upon  offi¬ 
cial  request.  1954-56  Op.  Att’y  Gen.  p. 
767. 

This  section  limits  the  commissioner  to 
furnishing  the  appropriate  tax  official  of  a 
local  government  with  information  to 
which  the  local  official  is  entitled  by  law  to 
have  access.  The  commissioner  may  only 
furnish  other  tax  information  to  the  tax  or 
legal  officer  of  another  state,  territory, 
country,  or  to  the  United  States  govern¬ 
ment.  1954-56  Op.  Att’y  Gen.  p.  828. 

Neither  former  Code  1933,  §  92-3216 
(see  now  O.C.G.A.  §  48-7-60)  nor  Ga.  L. 
1945,  p.  160,  §  1  (see  now  O.C.G.A. 
§  48-2-15)  makes  income  tax  returns  priv¬ 
ileged  or  confidential  as  to  the  commis¬ 
sioner,  the  commissioner’s  agents,  or 
other  persons  who  properly  have  access  to 
them  for  use  in  the  administration  and 
the  enforcement  of  any  tax.  1965-66  Op. 
Att’y  Gen.  No.  66-225. 

County  boards  of  tax  assessors  in  the 
discharge  of  their  official  duties  are  enti¬ 
tled  to  have  access  to  the  files  of  the 
commissioner,  including  the  income  tax 
files;  any  files  furnished  to  county  boards 
of  tax  assessors  retain  their  privileged  or 
confidential  character  in  the  hands  of 
those  officials.  1965-66  Op.  Att’y  Gen.  No. 
66-225. 

Information  contained  in  state  income 
tax  returns  may  not  be  furnished  to  city  or 
municipal  tax  assessors.  1965-66  Op.  Att’y 
Gen.  No.  66-225. 

Release  of  tax  information  to  pri¬ 
vate  firms  and  other  groups.  —  It  is 

not  a  violation  of  law  for  the  department 
to  deliver  income  tax  returns  to  a  private 
company  for  processing  the  information 
onto  punch  cards,  if  certain  restrictions 
are  followed.  1960-61  Op.  Att’y  Gen.  p. 
538. 

Disclosure  to  National  Alcohol  Beverage 
Control  Association  of  prices  posted  in 
department  by  various  distilleries  is  not 
prohibited.  1962  Op.  Att’y  Gen.  p.  300. 
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RESEARCH  REFERENCES 

C.J.S.  —  84  C.J.S.,  Taxation,  §  675.  (26  USCA  §  7431(c)(1)(B))  based  on  im- 

ALR.  —  Recovery  of  damages  under  proper  release  of  confidential  tax  return 
§  7431(c)(1)(B)  of  Internal  Revenue  Code  information,  154  ALR  Fed.  537. 

48-2-15.1.  Disclosure  of  confidential  taxpayer  information  or 
records. 

Notwithstanding  any  other  provision  of  law  to  the  contrary,  confiden¬ 
tial  taxpayer  information  or  records  with  respect  to  which  the  taxpayer 
has  granted  express  written  authorization  to  the  commissioner  or  an 
officer  or  employee  of  the  department  may  be  disclosed  to  or  discussed 
with  another  party.  (Code  1981,  §  48-2-15.1,  enacted  by  Ga.  L.  2004,  p. 
429,  §  1.) 


48-2-15.2.  “Ruling”  defined;  regulations  prescribing  guidelines; 
precedential  value  of  ruling. 

(a)  As  used  in  this  Code  section,  the  term  “ruling”  means  a  written 
determination  that  is  issued  to  a  person  by  the  commissioner  pursuant 
to  regulations  promulgated  for  that  purpose,  in  response  to  such 
person’s  written  inquiry  about  his  or  her  status  for  tax  purposes  or  the 
tax  effects  of  acts  or  transactions,  and  is  based  on  applying  the  tax 
statutes,  regulations,  or  other  legal  authority  to  such  person’s  specific 
set  of  facts.  Such  term  thus  does  not  include,  for  example,  notices  of 
proposed  or  final  assessment  or  decisions  thereon,  decisions  on  claims 
for  refund,  decisions  to  accept  or  reject  offers  in  compromise,  voluntary 
disclosure  or  closing  agreements,  and  responses  to  petitions  or  appli¬ 
cations  under  Code  sections  permitting  the  commissioner  to  waive 
penalty  or  interest. 

(b)  The  commissioner  is  authorized  to  promulgate  regulations  pre¬ 
scribing  guidelines  and  procedures  for  the  submission  of  rulings, 
issuance  or  denial  of  issuance  of  rulings,  and  the  redaction  and 
disclosure  of  rulings  to  the  public.  The  commissioner  may  not  disclose 
a  ruling  to  the  public  without  first  deleting  the  name,  address,  and 
other  identifying  details  of  the  person  to  whom  the  ruling  was  issued. 

(c)  A  ruling  shall  have  no  precedential  value  except  to  the  person  to 
whom  the  ruling  was  issued  and  then  only  for  the  specific  transaction 
addressed  in  the  ruling.  (Code  1981,  §  48-2-15.2,  enacted  by  Ga.  L. 
2012,  p.  735,  §  1/HB  846.) 

Editor’s  notes.  —  Ga.  L.  2012,  p.  735,  “shall  only  be  applied  to  rulings  requested 
§  4(b)/HB  846,  not  codified  by  the  General  after  the  effective  date  of  this  Act.”  This 
Assembly,  provides  that  this  Code  section  Act  became  effective  May  1,  2012. 
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48-2-16.  Exchange  of  tax  information. 

(a)  The  commissioner  and  each  tax  receiver,  tax  collector,  and  tax 
commissioner  of  this  state,  at  his  discretion,  may  furnish  to  the  tax 
officials  of  any  other  state,  political  subdivision  of  any  other  state, 
political  subdivision  of  this  state,  the  District  of  Columbia,  or  the 
United  States  and  its  territories  any  information  contained  in  tax 
returns,  reports,  and  related  schedules  and  documents  filed  pursuant  to 
the  tax  laws  of  this  state  or  contained  in  the  report  of  an  audit  or 
investigation  made  with  respect  to  any  such  return,  report,  schedule,  or 
document  if  the  jurisdiction  to  which  the  information  is  furnished 
grants  similar  privileges  to  this  state  and  if  the  information  is  to  be 
used  only  for  tax  purposes. 

(b)  The  commissioner  and  each  tax  receiver,  tax  collector,  and  tax 
commissioner  of  this  state  may  enter  into  agreements  with  tax  officials 
described  in  subsection  (a)  of  this  Code  section  to  provide  for  the 
exchange  of  tax  information  as  authorized  by  this  Code  section. 

(c)  Furnishing  information  as  permitted  by  this  Code  section  shall 
not  be  deemed  to  change  the  confidential  character  of  the  information 
furnished.  (Ga.  L.  1967,  p.  537,  §§  1,  2;  Code  1933,  §  91A-213,  enacted 
by  Ga.  L.  1978,  p.  309,  §  2.) 

48-2-17.  Payment  to  Office  of  the  State  Treasurer. 

Except  as  otherwise  provided  by  law,  all  taxes,  penalties,  interest, 
and  other  moneys  collected  or  received  by  the  commissioner,  the 
department,  or  any  unit,  officer,  or  employee  of  the  department  pursu¬ 
ant  to  this  title  or  any  other  revenue  or  licensing  law  shall  be  paid  to  the 
Office  of  the  State  Treasurer  and  deposited  within  45  days  of  such 
collection  or  receipt.  (Ga.  L.  1931,  p.  7,  §  85;  Ga.  L.  1931,  Ex.  Sess.,  p. 
24,  §  60;  Code  1933,  §§  92-3009,  92-3502;  Ga.  L.  1951,  p.  360,  §  23;  Ga. 
L.  1955,  p.  268,  §  26;  Ga.  L.  1960,  p.  7,  §  27;  Ga.  L.  1968,  p.  360,  §  16; 
Code  1933,  §  91A-214,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1982, 
p.  3,  §  48;  Ga.  L.  1993,  p.  1402,  §  18;  Ga.  L.  2002,  p.  1315,  §  1;  Ga.  L. 
2010,  p.  863,  §  2/SB  296.) 

Cross  references.  —  Revenue  to  be  raised  for  school  purposes  separate, 
paid  into  general  fund,  Ga.  Const.  1983,  §  20-2-411.  Duties  of  Office  of  the  State 

Art.  VII,  Sec.  Ill,  Para.  II.  Keeping  taxes  Treasurer  generally,  §  50-5A-7. 

OPINIONS  OF  THE  ATTORNEY  GENERAL 

What  fees  paid  to  Office  of  the  State  tained  by  the  Office  of  Secretary  of  State 
Treasurer.  —  Fees  charged  by  the  State  as  reimbursement  of  expenses  of  that  of- 
Board  of  Barbers  must  be  forwarded  to  fice.  1969  Op.  Att’y  Gen.  No.  69-13. 
the  fiscal  division  (now  Office  of  the  State  Fees  collected  pursuant  to  establish- 
Treasurer)  and  such  fees  may  not  be  re-  ment  of  the  State  Board  of  Cosmetology 
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must  be  remitted  to  the  fiscal  division 
(now  Office  of  the  State  Treasurer)  and 
such  fees  may  not  be  retained  by  the  Office 
of  Secretary  of  State  as  reimbursement  of 
expenses  of  that  office.  1969  Op.  Att’y  Gen. 
No.  69-13. 

Fees  collected  pursuant  to  establish¬ 
ment  of  Composite  State  Board  of  Medical 
Examiners  must  be  forwarded  by  the  joint 
secretary  to  the  fiscal  division  (now  Office 
of  the  State  Treasurer)  and  may  not  be 
retained  by  the  Office  of  Secretary  of  State 
as  reimbursement  of  expenses  of  that  of¬ 
fice.  1969  Op.  Att’y  Gen.  No.  69-13. 

Fees  collected  pursuant  to  establish¬ 
ment  of  the  Georgia  Real  Estate  Commis¬ 
sion  must  be  transmitted  by  the  joint 
secretary  of  the  state  examining  boards  to 
the  fiscal  division  (now  Office  of  the  State 


Treasurer)  and  such  fees  may  not  be  re¬ 
tained  by  the  Office  of  Secretary  of  State 
as  reimbursement  of  expenses  of  that  of¬ 
fice.  1969  Op.  Att’y  Gen.  No.  69-13. 

Fees  collected  for  the  Georgia  Board  of 
Nursing  must  be  forwarded  to  the  fiscal 
division  (now  Office  of  the  State  Trea¬ 
surer)  and  may  not  be  retained  by  the 
Office  of  Secretary  of  State  as  reimburse¬ 
ments  of  expenses  of  that  office.  1969  Op. 
Att’y  Gen.  No.  69-13. 

Fees  collected  by  the  Secretary  of  State 
as  commissioner  of  securities  must  be 
paid  to  the  fiscal  division  (now  Office  of 
the  State  Treasurer)  and  such  fees  may 
not  be  retained  by  the  Office  of  Secretary 
of  State  as  reimbursements  for  expenses 
of  that  office.  1969  Op.  Att’y  Gen.  No. 
69-13. 


RESEARCH  REFERENCES 


C.J.S.  —  85  C.J.S.,  Taxation,  §§  1109  et 
seq.,  1786  et  seq. 

48-2-18.  State  Board  of  Equalization;  duties. 

(a)  There  is  established  a  board  composed  of  the  commissioner,  the 
state  auditor,  and  the  executive  director  of  the  State  Properties  Com¬ 
mission. 

(b)  The  board  created  by  this  Code  section  shall  be  designated  the 
State  Board  of  Equalization.  The  chairman  and  administrative  officer  of 
the  board  shall  be  the  commissioner.  Each  year,  when  the  digest  of 
assessments  proposed  by  the  commissioner  is  complete,  the  commis¬ 
sioner  shall  submit  the  digest  to  the  State  Board  of  Equalization  which 
shall  carefully  examine  the  proposed  assessments  of  each  class  of 
taxpayers  or  property  and  the  digest  of  proposed  assessments  as  a 
whole  to  determine  that  they  are  reasonably  apportioned  among  the 
several  tax  jurisdictions  and  reasonably  uniform  with  the  values  set  on 
other  classes  of  property  throughout  the  state.  If  the  board  determines 
that  the  proposed  assessed  values  of  any  one  or  more  of  the  classes  of 
taxpayers  or  property  or  the  digest  as  a  whole  does  not  reasonably 
conform  to  the  values  set  for  other  property  throughout  the  state,  it 
shall  inquire  as  to  the  reason  for  the  lack  of  conformity  and  shall  adjust 
and  equalize  the  same  by  either  adding  or  subtracting  a  fixed  percent¬ 
age  to  the  class  of  taxpayer,  to  the  class  of  property,  or  to  the  digest  as 
a  whole,  as  the  case  may  be. 

(c)  As  chairperson  and  chief  administrative  officer  of  the  board,  the 
commissioner  shall  furnish  to  the  board  all  necessary  records  and  files 
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and  in  this  capacity  may  compel  the  attendance  of  witnesses  and  the 
production  of  books  and  records  or  other  documents  as  the  commis¬ 
sioner  is  empowered  to  do  in  the  administration  of  the  tax  laws.  After 
final  approval  by  the  State  Board  of  Equalization  of  the  digest  of 
proposed  assessments  made  by  the  commissioner  and  after  any  adjust¬ 
ments  by  the  board  as  authorized  by  this  Code  section  are  made,  the 
commissioner  shall  notify  within  30  days  each  taxpayer  in  writing  of 
the  proposed  assessment  of  its  property.  At  the  same  time,  the  commis¬ 
sioner  shall  notify  in  writing  the  board  of  tax  assessors  of  such  county, 
as  outlined  in  Code  Section  48-5-511,  of  the  total  proposed  assessment 
of  the  property  located  within  the  county  of  taxpayers  who  are  required 
to  return  their  property  to  the  commissioner.  If  any  such  taxpayer 
notifies  the  commissioner  and  the  board  of  tax  assessors  in  any  such 
county  of  its  intent  to  dispute  a  portion  of  the  proposed  assessment 
within  20  days  after  receipt  of  the  notice,  the  county  board  of  tax 
assessors  shall  include  in  the  county  digest  only  the  undisputed  amount 
of  the  assessment,  and  the  taxpayer  may  challenge  the  commissioner’s 
proposed  assessment  in  an  appeal  filed  in  the  Superior  Court  of  Fulton 
County  or  with  the  Georgia  Tax  Tribunal  in  accordance  with  Chapter 
13A  of  Title  50  within  30  days  of  receipt  of  the  notice.  In  any  such 
appeal  to  the  superior  court,  the  taxpayer  shall  have  the  right  of 
discovery  as  provided  in  Chapter  11  of  Title  9,  the  “Georgia  Civil 
Practice  Act.”  In  any  such  appeal  to  the  Georgia  Tax  Tribunal,  discovery 
shall  be  as  provided  in  Chapter  13A  of  Title  50,  the  “Georgia  Tax 
Tribunal  Act  of  2012.”  Upon  conclusion  of  the  appeal,  the  taxpayer  shall 
remit  to  the  appropriate  counties  any  additional  taxes  owed,  with 
interest  at  the  rate  provided  by  law  for  judgments.  Such  interest  shall 
accrue  from  the  date  the  taxes  would  have  been  due  absent  the  appeal 
to  the  date  the  additional  taxes  are  remitted. 

(d)  Within  30  days  after  receipt  of  the  proposed  digest  of  assess¬ 
ments,  the  county  board  of  tax  assessors  shall  make  the  final  assess¬ 
ment  of  the  property  in  question  and  provide  notice  to  the  taxpayer. 
Such  notice  and  any  appeal  therefrom  shall  be  accomplished  as  is 
provided  by  Code  Sections  48-5-306  and  48-5-311.  In  the  event  of  an 
appeal,  the  department  shall,  upon  request  of  the  local  board  of  tax 
assessors  and  without  any  charge  or  cost  therefor,  provide  the  local 
board  of  tax  assessors  with  any  and  all  technical  assistance  available 
from  the  resources  of  the  department,  including  without  limitation 
expert  testimony  by  the  employees  of  the  department. 

(e)  Assessments  made  in  accordance  with  subsection  (d)  of  this  Code 
section  shall  be  added  to  the  regular  county  digest  at  the  time  the  digest 
is  transmitted  to  the  commissioner  or  at  such  time  as  the  digest  is 
otherwise  required  to  be  compiled.  In  the  event  that  the  commissioner 
has  not  provided  to  the  board  of  tax  assessors  by  August  1  of  a  tax  year 
the  notice  of  proposed  assessments  set  forth  in  subsection  (c)  of  this 
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Code  section  for  taxpayers  who  are  required  to  return  their  property  to 
the  commissioner  pursuant  to  Code  Section  48-5-511,  the  tax  commis¬ 
sioner  or  tax  receiver  of  the  county  where  such  property  is  located  may 
issue  an  interim  tax  bill  to  such  taxpayers,  owning  property  in  the 
county  in  an  amount  equal  to  85  percent  of  such  taxpayer’s  property  tax 
bill  for  the  immediately  preceding  tax  year  or,  in  the  event  that  such  tax 
year  is  under  appeal,  the  tax  bill  for  the  most  recent  tax  year  in  which 
the  taxes  for  such  property  were  finally  assessed.  At  such  time  as  the 
county  board  of  tax  assessors  adds  the  assessments  for  the  tax  year 
made  in  accordance  with  subsection  (d)  of  this  Code  section  to  the 
regular  county  digest,  the  tax  commissioner  or  tax  receiver  shall  issue 
a  corrected  tax  bill  to  each  taxpayer  who  received  an  interim  tax  bill, 
such  corrected  tax  bill  to  be  in  an  amount  based  upon  the  assessed 
value  of  such  taxpayer’s  property  shown  on  the  regular  county  digest 
and  such  taxpayer  shall  remit  any  additional  taxes  due  or,  in  the  event 
of  overpayment,  shall  be  entitled  to  a  tax  refund,  in  either  case,  without 
interest  or  penalty.  Nothing  in  this  subsection  is  intended  to  alter  a 
taxpayer’s  right  to  appeal  from  either  the  commissioner’s  notice  of 
proposed  assessment  or  the  county  board  of  assessors’  final  assessment 
under  the  procedures  set  forth  in  subsections  (c)  and  (d)  of  this  Code 
section.  The  billing  pursuant  to  this  Code  section  shall  not  subject  the 
tax  commissioner  or  tax  receiver  of  the  county  to  the  forfeiture 
provisions  of  Code  Section  48-5-135. 

(f)  The  notice  and  appeal  procedures  provided  for  in  this  Code 
section  shall  not  apply  to  any  decision  of  the  board  relating  to  the 
assessed  value  of  motor  vehicle  property.  (Ga.  L.  1953,  Jan. -Feb.  Sess., 
p.  185,  §  l;Ga.  L.  1972,  p.  1015,  §  1702;  Ga.  L.  1972,  p.  1120,  §  1;  Code 
1933,  §  91A-217,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1983,  p. 
1834,  §  1;  Ga.  L.  1984,  p.  352,  §  1;  Ga.  L.  1985,  p.  149,  §  48;  Ga.  L. 
1987,  p.  485,  §  1;  Ga.  L.  1988,  p.  13,  §  48;  Ga.  L.  1988,  p.  1568,  §  1;  Ga. 
L.  1988,  p.  1763,  §  2;  Ga.  L.  1992,  p.  1346,  §  1;  Ga.  L.  2010,  p.  1104, 
§  8-1/SB  346;  Ga.  L.  2012,  p.  318,  §  1/HB  100;  Ga.  L.  2013,  p.  141, 
§  48/HB  79.) 


Cross  references.  —  Appeals  to  supe¬ 
rior  court  from  decisions  of  commissioner, 
§  48-2-59. 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  1988,  “in  Code 
Section  48-5-511”  was  substituted  for  “in 
Georgia  Code  Annotated  48-5-511”  in  the 
third  sentence  of  subsection  (c),  and  “in 
Chapter  11  of  Title  9,  the  ‘Georgia  Civil 
Practice  Act’”  was  substituted  for  “in  the 
Georgia  Civil  Practice  Act”  at  the  end  of 
the  next-to-last  sentence  in  subsection  (c). 

Pursuant  to  Code  Section  28-9-5,  in 
2010,  in  subsection  (e),  in  the  second  sen¬ 


tence,  “the”  was  deleted  preceding  “such 
property”  near  the  middle  and  a  period 
was  deleted  following  “preceding  tax  year” 
near  the  end;  “the”  was  deleted  preceding 
“subsections  (c)  and  (d)”  in  the  next  to  the 
last  sentence;  and  “be”  was  deleted  pre¬ 
ceding  “subject  the”  in  the  last  sentence. 

Editor’s  notes.  —  Ga.  L.  1988,  p.  1568, 
§  15,  not  codified  by  the  General  Assem¬ 
bly,  provided  that  the  Act  “shall  apply  to 
all  tax  years  beginning  on  or  after  Janu¬ 
ary  1,  1989.” 

Ga.  L.  2012,  p.  318,  §  16(b)/HB  100,  not 
codified  by  the  General  Assembly,  pro- 
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vides  that:  “Sections  1  through  14  of  this 
Act  shall  become  effective  on  January  1, 
2013,  provided  that  cases  pending  on  Jan¬ 
uary  1,  2013,  shall  continue  to  be  gov¬ 
erned  by  the  law  in  effect  on  December  31, 
2012,  until  the  conclusion  of  the  case.” 


Law  reviews.  —  For  article  on  the 
2012  amendment  of  this  Code  section,  see 
29  Ga.  St.  U.  L.  Rev.  70  (2012). 


JUDICIAL  DECISIONS 


Utility  whose  returns  are  not  ac¬ 
cepted  by  the  commissioner.  —  In  a 

gas  company’s  suit  against  the  state  rev¬ 
enue  commissioner  for  mandamus  com¬ 
pelling  the  commissioner  to  accept  its 
property  tax  returns  under  O.C.G.A. 
§§  48-1-2(21)  and  48-5-511(a),  remand 
was  proper  to  determine  if  the  company 
had  an  acceptable  alternative  remedy  in 
its  pending  county  tax  appeals  under 
O.C.G.A.  §  48-5-311,  if  the  commissioner 
could  be  made  a  party  to  those  appeals  by 
joinder  or  some  other  procedure.  Southern 
LNG,  Inc.  v.  MacGinnitie,  294  Ga.  657, 
755  S.E.2d  683  (2014). 

Procedure  pending  appeal.  —  When 
utility  companies  sought  to  enjoin  coun¬ 
ties  from  collecting  more  than  the  undis¬ 
puted  amount  of  the  tax  during  the  pen¬ 
dency  of  a  Fulton  County  appeal,  the  court 
properly  concluded  that  no  injunction  was 
necessary;  subsection  (c)  of  O.C.G.A. 
§  48-2-18  states  plainly  that  during  the 
pendency  of  an  appeal,  the  county  board  of 
tax  assessors  may  include  in  the  county 
digest  only  the  undisputed  amount  of  the 
assessment.  It  is  not  necessary  to  enjoin 
the  counties  to  carry  out  the  clear  legisla¬ 
tive  mandate.  Telecom*USA,  Inc.  v.  Col¬ 
lins,  260  Ga.  362,  393  S.E.2d  235  (1990). 

If,  under  O.C.G.A.  §  48-2-18,  a  utility 
had  both  subsection  (c)  and  subsection  (d) 
appeals  proceeding  simultaneously,  and  a 
local  appeal  was  still  pending  when  the 
subsection  (c)  appeal  was  concluded,  the 
provisions  for  the  payment  of  taxes  during 
the  pendency  of  an  appeal  would  apply. 
Telecom*USA,  Inc.  v.  Collins,  260  Ga.  362, 
393  S.E.2d  235  (1990). 

Improper  joinder  of  appeals.  — 
O.C.G.A.  §  48-2-18  contemplates  an  ap¬ 
peal  taken  from  the  proposed  assessment 
made  by  the  State  Board  of  Equalization, 
as  well  as  individual  appeals  in  each 
county  where  a  utility  owns  property,  from 


actual  final  assessments  made  by  the  local 
tax  assessors;  thus,  appeals  pursuant  to 
subsection  (d)  of  §  48-2-18  were  improp¬ 
erly  joined  in  an  appeal  pursuant  to  sub¬ 
section  (c).  Telecom*USA,  Inc.  v.  Collins, 
260  Ga.  362,  393  S.E.2d  235  (1990). 

Board  exceeded  authority.  —  In  an 
action  filed  by  a  utility  seeking  equitable 
relief  from  the  rejection  of  the  State  Com¬ 
missioner’s  fair  market  valuation  by  the 
county  board  of  tax  assessors,  the  trial 
court  erred  in  granting  summary  judg¬ 
ment  to  a  county  board  of  tax  assessors; 
the  board  exceeded  the  board’s  authority 
when,  in  the  course  of  making  a  final 
assessment  of  a  utility’s  property,  it  not 
only  substituted  the  board’s  own  assess¬ 
ment  ratio,  but  also  the  board’s  own  fair 
market  value  for  those  calculated  by  the 
State  Commissioner,  as  a  final  assess¬ 
ment  could  not  include  a  reappraisal  of 
the  fair  market  value  of  a  taxpayer  re¬ 
quired  to  make  a  return  to  the  state.  Ga. 
Power  Co.  v.  Monroe  County,  284  Ga.  App. 
707,  644  S.E.2d  882  (2007),  aff’d,  283  Ga. 
12,  655  S.E.2d  817  (2008). 

Court  of  Appeals  of  Georgia  properly 
held  that,  although  the  county  board  of 
tax  assessors  could  alter  the  assessment 
ratio  proposed  by  the  Georgia  Revenue 
Commissioner  on  land  owned  by  a  utility 
in  the  course  of  making  a  final  assessment 
of  a  utility’s  property,  it  could  not  alter  the 
apportioned  fair  market  value  for  the 
property  used  by  the  Commissioner  in  its 
proposed  assessment.  Monroe  County  v. 
Ga.  Power  Co.,  283  Ga.  12,  655  S.E.2d  817 
(2008). 

Cited  in  Colonial  Pipeline  Co.  v.  Col¬ 
lins,  921  F.2d  1237  (11th  Cir.  1991);  Burt, 
Burt  &  Rentz  Ret.  Pension  Trust  v. 
Dougherty  County  Tax  Assessors,  256  Ga. 
App.  648,  569  S.E.2d  557  (2002);  Ferdi¬ 
nand  v.  City  of  East  Point,  288  Ga.  App. 
152,  653  S.E.2d  529  (2007). 
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OPINIONS  OF  THE  ATTORNEY  GENERAL 


Scope  of  board’s  authority.  —  Stat¬ 
ute  authorizes  the  board  to  settle  and 
compromise  tax  claims  falling  under  two 
categories:  (1)  cases  involving  insolvency 
of  the  taxpayer,  and  (2)  cases  involving 
any  proposed  tax  assessment,  any  final 
tax  assessment,  or  any  tax  fieri  facias  in 
which  the  questionable  legal  position  of 
the  state  makes  the  collection  of  such 
taxes  doubtful,  and  such  settlement  or 
compromise  is  in  the  best  interest  of  the 
state.  1958-59  Op.  Att’y  Gen.  p.  358. 

Construing  this  statute  as  a  whole,  the 
board  is  not  limited  to  situations  when 
only  a  question  of  law  is  involved;  it  fur¬ 
ther  confers  power  to  settle  if  the  state’s 
legal  position  is  questionable  so  as  to 
render  collection  doubtful.  1958-59  Op. 
Att’y  Gen.  p.  358. 

Word  “compromise”  covers  both 
law  and  fact;  any  other  interpretation 
would  render  this  statute  virtually  mean¬ 
ingless  because  it  is  difficult  to  conceive  of 
a  case  involving  only  a  question  of  law. 
1958-59  Op.  Att’y  Gen.  p.  358. 

Board  must  consider  both  ques¬ 
tions  of  fact  and  law.  —  Board  must  of 


necessity  find  and  consider  both  questions 
of  fact  and  law  which  affect  the  state’s 
legal  position  in  order  to  determine 
whether  the  state  occupies  a  questionable 
legal  position  which  makes  the  collection 
of  such  taxes  doubtful.  If  this  were  not 
true  there  would  be  no  way  for  the  board 
to  determine  the  state’s  legal  position  in 
any  case.  1958-59  Op.  Att’y  Gen.  p.  358. 

Person’s  legal  position  is  ascertained 
and  determined  by  applying  principles 
and  rules  of  law  to  basic  facts  and  circum¬ 
stances  presented  by  that  person’s  partic¬ 
ular  case,  a  mental  process  embracing 
both  law  and  fact;  determination  of  the 
state’s  legal  position  requires  combining 
both  functions  in  a  single  unitary  process, 
and  involves  a  mixed  question  of  law  and 
fact.  1958-59  Op.  Att’y  Gen.  p.  358. 

Contributions  required  by  former 
Ga.  L.  1937,  p.  806  (see  now  O.C.GA. 
Ch.  8,  T.  34)  were  state  taxes  within  the 
meaning  of  Ga.  L.  1953,  Jan. -Feb.  Sess.,  p. 
185,  §  1  (see  now  O.C.G.A.  §  48-2-18);  the 
board  had  jurisdiction  and  authority  to 
settle  or  compromise  such  tax  liability. 
1965-66  Op.  Att’y  Gen.  No.  66-91. 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State 
and  Local  Taxation,  §§  701,  710. 

C.J.S.  —  84  C.J.S.,  Taxation,  §  700  et 
seq. 

ALR.  —  Power  or  duty  of  tax  review  or 
equalization  boards  to  act  after  date  for 
adjournment  or  closing  of  books,  105  ALR 
624. 


What  constitutes  plain,  speedy,  and  ef¬ 
ficient  state  remedy  under  Tax  Injunction 
Act  (28  USCS  §  1341),  prohibiting  federal 
district  courts  from  interfering  with  as¬ 
sessment,  levy,  or  collection  of  state  busi¬ 
ness  taxes,  31  ALR  Fed.  2d  237. 


48-2-18.1.  Settlement  or  compromise  of  tax  assessments;  appli 
cation  fee. 


(a)  The  commissioner  or  his  or  her  designee  shall  be  authorized  to 
settle  and  compromise  any  proposed  tax  assessment,  any  final  tax 
assessment,  or  any  tax  fi.  fa.,  where  there  is  doubt  as  to  liability  or  there 
is  doubt  as  to  collectability,  and  the  settlement  or  compromise  is  in  the 
best  interests  of  the  state.  The  commissioner  shall  develop  procedures 
for  the  acceptance  and  rejection  of  offers  in  compromise.  The  commis¬ 
sioner  shall  keep  a  record  of  all  settlements  and  compromises  made  and 
the  reasons  for  each  settlement  and  compromise. 
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(b)  Each  offer  in  compromise  shall  be  accompanied  by  a  $100.00 
nonrefundable  application  fee.  If  the  offer  is  accepted  by  the  commis¬ 
sioner,  such  application  fee  shall  be  treated  as  part  of  the  offer.  Such 
application  fee  shall  not  apply  if  the  applicant’s  total  monthly  income  is 
at  or  below  levels  based  on  the  poverty  guidelines  established  by  the 
United  States  Department  of  Health  and  Human  Services.  If  this  is  the 
case,  the  applicant  shall  certify  as  such  with  their  offer.  (Code  1981, 
§  48-2-18.1,  enacted  by  Ga.  L.  1984,  p.  352,  §  2;  Ga.  L.  1988,  p.  426, 
§  1;  Ga.  L.  1997,  p.  734,  §  1;  Ga.  L.  2005,  p.  159,  §  3/HB  488.) 

Editor’s  notes.  —  Ga.  L.  2005,  p.  159,  and  may  be  cited  as  the  ‘State  and  Local 
§  1,  not  codified  by  the  General  Assembly,  Tax  Revision  Act  of  2005.”’ 
provides  that:  “This  Act  shall  be  known 

48-2-19.  Modernization  and  improvement  of  licensing,  registra¬ 
tion,  valuation,  and  titling  functions;  utilization  of  tag 
and  title  information  in  electronic  form. 

(a)  It  is  the  intent  of  the  General  Assembly  that  the  state  revenue 
commissioner  shall  have  total  responsibility  for  the  administration  of 
the  laws  of  the  state  relating  to  the  licensing,  registration,  valuation, 
and  titling  of  motor  vehicles  and  that  the  commissioner  shall  carry  out 
a  complete  modernization  and  improvement  of  such  functions. 

(b)  The  state  revenue  commissioner  shall  have  total  responsibility 
for  developing  and  implementing  a  comprehensive  and  detailed  plan  to 
accomplish  the  modernization  and  improvement  of  the  functions  spec¬ 
ified  in  subsection  (a)  of  this  Code  section.  Such  plan  shall  include: 

(1)  A  detailed  analysis  of  personnel,  equipment,  motor  vehicles, 
and  facilities  necessary  for  the  administration  of  the  laws  relating  to 
the  licensing,  registration,  valuation,  and  titling  of  motor  vehicles; 

(2)  A  detailed  analysis  of  the  funding  necessary  to  administer  such 
functions  of  the  department; 

(3)  Detailed  recommendations  for  the  most  effective  methods  of 
carrying  out  the  functions  provided  for  in  subsection  (a)  of  this  Code 
section,  bearing  in  mind  that  the  citizens  of  the  State  of  Georgia 
should  have  a  right  to  expect  prompt,  courteous,  and  cost-efficient 
service  with  respect  to  such  functions; 

(4)  Recommendations  for  any  changes  in  the  relevant  laws  needed 
to  accomplish  the  goals  referred  to  in  paragraph  (3)  of  this  subsection; 
and 

(5)  A  suggested  timetable  for  the  completion  of  such  recommenda¬ 
tions. 
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(c)  The  state  revenue  commissioner  shall  from  time  to  time  report  to 
the  presiding  officers  of  the  Senate  and  House  of  Representatives  with 
respect  to: 

(1)  The  progress  of  implementation  of  the  plan  provided  for  in 
subsection  (b)  of  this  Code  section; 

(2)  Any  deficiencies  or  inefficiencies  noted  by  the  state  revenue 
commissioner  in  the  current  carrying  out  of  the  functions  provided  for 
in  subsection  (a)  of  this  Code  section;  and 

(3)  Any  interim  improvements  which  should  be  made  in  the 
carrying  out  of  such  functions  pending  completion  of  the  plan 
provided  for  in  subsection  (b)  of  this  Code  section. 

(d)  The  state  revenue  commissioner  shall  obtain  the  necessary 
equipment  and  personnel  in  order  to  utilize  effectively  motor  vehicle 
registration,  licensing,  and  title  information  submitted  in  electronic 
form  by  the  tax  collectors  and  tax  commissioners  of  the  various  counties 
of  this  state.  All  counties  which  have  the  technological  capability  of 
submitting  such  registration,  licensing,  and  title  information  in  an 
electronic  form  shall  do  so  and  all  other  counties  are  encouraged  to 
develop  such  capabilities.  The  state  revenue  commissioner  may  pro¬ 
mulgate  rules  and  regulations  for  the  purpose  of  standardizing  the 
format  of  such  electronic  information  to  be  submitted  by  the  tax 
collectors  and  tax  commissioners  of  the  various  counties,  provided  that 
such  rules  and  regulations  shall  provide  for  the  use  of  one  or  more 
electronic  formats  currently  utilized  by  local  taxing  officials.  (Code 
1981,  §  48-2-19,  enacted  by  Ga.  L.  1994,  p.  514,  §  3.) 

ARTICLE  2 
ADMINISTRATION 


48-2-30.  Remittances. 

(a)  Except  with  regard  to  ad  valorem  property  taxes,  when  an 
application  or  return  is  filed  with  the  commissioner  under  the  revenue 
or  license  laws  or  regulations  of  this  state  and  an  amount  is  shown  on 
the  application  or  return  to  be  due  or  to  become  due,  the  person 
required  to  make  the  application  or  return  shall  remit  the  amount  with 
the  application  or  return  without  further  assessment,  notice,  or  de¬ 
mand  to  the  commissioner  or  department  at  the  time  and  place  fixed  for 
filing  of  the  application  or  return.  Upon  any  failure  in  this  regard,  the 
commissioner  shall  have  the  authority  to  issue  forthwith  a  fi.  fa.  for  the 
collection  of  the  amount  due. 

(b)  The  acceptance  by  the  commissioner  or  the  department  of  any 
payment  received  with  respect  to  any  tax  or  license  fee  shall  not  imply 
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that  the  tax  or  license  fee  is  thereby  fully  assessed,  fixed,  determined, 
or  satisfied.  All  persons  making  such  payments  shall  understand  that 
the  payments  will  be  accepted  and  the  proper  account  credited  with  the 
payment  subject  to  a  final  determination  of  its  correctness  in  due 
course,  any  condition  expressed  in  such  payment  to  the  contrary 
notwithstanding.  This  subsection  shall  not  apply  to  payments  received 
pursuant  to  authorized  compromises  and  settlements,  which  payments 
shall  be  governed  by  the  special  agreements  and  proceedings  applicable 
thereto. 

(c)  No  condition  affixed  to  any  remittance  with  respect  to  the  time  or 
manner  of  processing  or  negotiating  its  payment  shall  be  given  any 
force  or  effect.  (Ga.  L.  1937-38,  Ex.  Sess.,  p.  77,  §  26;  Ga.  L.  1961,  p. 
445,  §  1;  Code  1933,  §  91A-230,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 


JUDICIAL  DECISIONS 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  deci¬ 
sions  under  Ga.  L.  1951,  p.  360,  §  18  are 
included  in  the  annotations  for  this  Code 
section. 

Date  and  superiority  of  lien  for 
sales  and  use  taxes.  —  Lien  and  the 
hen’s  rank  is  provided  for  the  state  for 
sales  and  use  taxes.  Such  hen  attaches  on 
the  day  on  which  the  dealer  is  required  to 
make  the  dealer’s  return  and  remittance 
to  the  commissioner  and  is  declared  to  be 
superior  to  all  other  hens.  State  v.  Atlanta 


Provision  Co.,  90  Ga.  App.  147,  82  S.E.2d 
145  (1954)  (decided  under  Ga.  L.  1951,  p. 
360,  §  18). 

Effect  of  recording  lien.  —  Recording 
of  the  fieri  facias  issued  by  the  commis¬ 
sioner  on  the  general  execution  docket  is 
not  a  condition  precedent  to  the  attach¬ 
ment  of  a  hen  for  sales  taxes.  Only  effect 
of  failure  to  record  the  hen  is  that  as 
against  innocent  purchasers  the  hen  will 
be  lost.  State  v.  Atlanta  Provision  Co.,  90 
Ga.  App.  147,  82  S.E.2d  145  (1954)  (de¬ 
cided  under  Ga.  L.  1951,  p.  360,  §  18). 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State  ALR.  —  Partial  payment  of  tax,  84ALR 
and  Local  Taxation,  §§  712,  713.  774. 

C.J.S.  —  85  C.J.S.,  Taxation,  §  991  et  Power  to  remit,  release,  or  compromise 
seq.  tax  claim,  99  ALR  1062;  28  ALR2d  1425. 

48-2-31.  Currency  in  which  taxes  to  be  paid. 


Except  as  otherwise  provided  in  Code  Section  48-2-32,  all  taxes 
imposed  by  this  title  or  any  other  revenue  or  license  law  shall  be  paid 
in  lawful  money  of  the  United  States,  free  from  any  expense  to  the  state 
or  any  political  subdivision  of  this  state.  (Laws  1804,  Cobb’s  1851 
Digest,  p.  1051;  Ga.  L.  1851-52,  p.  288,  §  19;  Code  1863,  §§  737,  762; 
Code  1868,  §§  804,  829;  Code  1873,  §§  807,  833;  Code  1882,  §§  807, 
833;  Civil  Code  1895,  §§  773,  806;  Civil  Code  1910,  §§  1013, 1044;  Code 
1933,  §  92-5706;  Code  1933,  §  91A-231,  enacted  by  Ga.  L.  1978,  p.  309, 
§  2.) 
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JUDICIAL  DECISIONS 


Payment  by  check  sufficient  even  if 
bank  fails  before  collection.  —  If  a  tax 

collector  accepted  a  taxpayer’s  check  and 
delivered  a  receipt  for  payment  of  state 
and  county  taxes,  the  payor  bank  charged 
the  amount  of  the  check  to  the  drawer’s 
account  and  later  delivered  the  check  can¬ 
celed  to  the  drawer,  having  also  mailed  to 


an  intermediary  bank  a  cashier’s  or  ex¬ 
change  check,  which  remained  unpaid  be¬ 
cause  before  the  check’s  collection  the  first 
bank  failed  and  discontinued  business, 
the  taxpayer  was  not  subject  to  execution 
issued  by  the  tax  collector  for  the  amount 
of  the  tax  so  paid.  Palmer  v.  Harrison,  165 
Ga.  842,  142  S.E.  276  (1928). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


What  “bankable  paper”  includes.  — 

Words  “free  of  any  expense  to  the  state,” 
found  in  former  Code  1933,  §  92-5706  (see 
now  O.C.G.A.  §  48-2-31),  restrict  the  term 
“bankable  paper,”  found  in  former  Code 
1933,  §  68-208  (see  now  O.C.G.A. 

§  40-2-29),  in  that  the  former  provision 


prohibited  accepting  postdated  checks, 
checks  drawn  on  non-par  banks,  and  any 
check  which  was  so  qualified  or  condi¬ 
tioned  that  expense  to  the  state  would 
necessarily  be  incurred.  1963-65  Op.  Att’y 
Gen.  p.  607. 


RESEARCH  REFERENCES 


C.J.S.  —  85  C.J.S.,  Taxation,  §  1032. 

48-2-32.  Forms  of  payment. 

(a)  The  commissioner  may  receive  in  payment  of  taxes  and  license 
fees  personal,  company,  certified,  treasurer’s,  and  cashier’s  checks  and 
bank,  postal,  and  express  money  orders  to  the  extent  and  under  the 
conditions  which  he  may  reasonably  prescribe  by  regulations  or  instruc¬ 
tions. 

(b)  A  check  or  money  order,  when  authorized,  shall  be  deemed  to  be 
payment  as  of  the  time  it  is  received  by  the  commissioner,  provided  the 
check  or  money  order  is  duly  paid  upon  presentation  to  the  drawee.  The 
time  of  receipt  as  shown  by  the  records  of  the  department  shall  be 
prima  facie  correct  as  to  the  time  of  actual  receipt. 

(c)  If  a  check  or  money  order  so  received  is  not  duly  paid,  the  person 
on  whose  account  the  check  or  money  order  was  tendered  shall  remain 
liable  for  the  payment  of  the  tax  or  license  fee  and  for  all  legal  penalties 
and  additions  to  the  same  extent  as  if  the  check  or  money  order  had  not 
been  tendered.  Delay  in  the  presentation  for  payment  of  the  check  or 
money  order  shall  not  absolve  the  person  of  this  liability. 

(d)  If  any  certified,  treasurer’s,  or  cashier’s  check  or  money  order  so 
received  is  not  duly  paid,  the  state,  in  addition  to  its  right  to  exact 
payment  from  the  party  originally  obligated  therefor,  shall  have  a  lien 
for  the  amount  of  the  check  or  money  order  upon  all  assets  of  the  bank 
or  trust  company  on  which  drawn  or  for  the  amount  of  the  money  order 
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upon  all  the  assets  of  the  issuer  of  the  money  order.  The  amount  of  the 
check  or  money  order  shall  be  paid  out  of  such  assets  in  preference  to 
any  other  claims  whatsoever  against  the  banker  or  issuer. 

(e) (1)  On  and  after  July  1,  2004,  if  any  check  or  money  order 
tendered  to  the  commissioner  in  payment  of  any  tax  or  license  fee  is 
not  duly  paid  when  presented  to  the  drawee  or  issuer  for  payment, 
there  shall  be  paid  by  the  person  who  tendered  the  check  or  money 
order  upon  notice  and  demand  of  the  commissioner  or  his  delegate,  in 
the  same  manner  as  tax,  a  penalty  in  an  amount  equal  to  2  percent 
of  the  amount  of  the  check  or  money  order,  unless  the  amount  of  the 
check  or  money  order  is  less  than  $1,250.00,  in  which  case  the  penalty 
under  this  Code  section  shall  be  $25.00.  This  penalty  shall  be  in 
addition  to  any  other  penalties  provided  by  law. 

(2)  This  subsection  shall  not  apply  if  the  person  who  tendered  the 
check  or  money  order  shows  to  the  commissioner’s  reasonable  satis¬ 
faction  that  the  check  or  money  order  was  tendered  in  good  faith  and 
with  reasonable  cause  to  believe  it  would  be  duly  paid. 

(f) (1)  As  used  in  this  subsection,  the  term  “electronic  funds  transfer” 
means  a  method  of  making  financial  payments  from  one  party  to 
another  through  a  series  of  instructions  and  messages  communicated 
electronically,  via  computer,  among  financial  institutions.  Such  term 
shall  not  include  the  electronic  filing  of  tax  returns. 

(2)  The  commissioner  may  require  that  any  person  or  business 
owing  more  than  $10,000.00  in  connection  with  any  return,  report,  or 
other  document  required  to  be  filed  with  the  department  on  or  after 
July  1,  1992,  shall  pay  any  such  sales  tax,  use  tax,  withholding  tax, 
motor  fuel  distributor  tax,  corporate  estimated  income  tax,  or  indi¬ 
vidual  estimated  income  tax  liability  to  the  state  by  electronic  funds 
transfer  so  that  the  state  receives  collectable  funds  on  the  date  such 
payment  is  required  to  be  made.  In  emergency  situations,  the 
commissioner  may  authorize  alternative  means  of  payment  in  funds 
immediately  available  to  the  state  on  the  date  of  payment. 

(2.1)(A)  The  commissioner  may  require  that  any  person  or  busi¬ 
ness  owing  more  than  $1,000.00  in  connection  with  any  return, 
report,  or  other  document  pertaining  to  sales  tax,  use  tax,  with¬ 
holding  tax,  or  motor  fuel  distributor  tax  required  to  be  filed  with 
the  department  for  tax  periods  beginning  on  or  after  January  1, 
2010,  and  prior  to  January  1,  2011,  shall  pay  any  such  sales  tax, 
use  tax,  withholding  tax,  or  motor  fuel  distributor  tax  liability  to 
the  state  by  electronic  funds  transfer  so  that  the  state  receives 
collectable  funds  on  the  date  such  payment  is  required  to  be  made. 
In  emergency  situations,  the  commissioner  may  authorize  alterna¬ 
tive  means  of  payment  in  funds  immediately  available  to  the  state 
on  the  date  of  payment. 
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(B)  The  commissioner  may  require  that  any  person  or  business 
owing  more  than  $500.00  in  connection  with  any  return,  report,  or 
other  document  pertaining  to  sales  tax,  use  tax,  withholding  tax,  or 
motor  fuel  distributor  tax  required  to  be  filed  with  the  department 
for  tax  periods  beginning  on  or  after  January  1,  2011,  shall  pay  any 
such  sales  tax,  use  tax,  withholding  tax,  or  motor  fuel  distributor 
tax  liability  to  the  state  by  electronic  funds  transfer  so  that  the 
state  receives  collectable  funds  on  the  date  such  payment  is 
required  to  be  made.  In  emergency  situations,  the  commissioner 
may  authorize  alternative  means  of  payment  in  funds  immediately 
available  to  the  state  on  the  date  of  payment. 

(3)  In  addition  to  the  requirements  contained  in  paragraph  (2)  of 
this  subsection,  every  employer  whose  tax  withheld  or  required  to  be 
withheld  under  Code  Section  48-7-103  exceeds  $50,000.00  in  the 
aggregate  for  the  lookback  period  as  defined  in  paragraph  (4)  of 
subsection  (b)  of  Code  Section  48-7-103  must  pay  the  taxes  by 
electronic  funds  transfer  as  follows: 

(A)  For  paydays  occurring  on  Wednesday,  Thursday,  or  Friday, 
the  taxes  must  be  remitted  on  or  before  the  following  Wednesday 
or,  in  the  case  of  a  holiday,  the  next  banking  day  thereafter; 

(B)  For  paydays  occurring  on  Saturday,  Sunday,  Monday,  or 
Tuesday,  the  taxes  must  be  remitted  on  or  before  the  following 
Friday  or,  in  the  case  of  a  holiday,  the  next  banking  day  thereafter; 
and 

(C)  Notwithstanding  any  other  provision  of  this  paragraph  to 
the  contrary,  for  employers  whose  tax  withheld  or  required  to  be 
withheld  exceeds  $100,000.00  for  the  payday,  the  taxes  must  be 
remitted  by  the  next  banking  day. 

(4)  In  addition  to  the  requirements  contained  in  paragraphs  (2), 
(2.1),  and  (3)  of  this  subsection,  every  third-party  payroll  provider 
who  prepares  or  remits,  or  both,  Georgia  withholding  tax  for  more 
than  250  employers  must  pay  the  taxes  by  electronic  funds  transfer. 
Also,  such  third-party  payroll  providers  must  submit  all  state  with¬ 
holding  tax  registration  applications  electronically  in  the  manner 
specified  by  the  department.  Any  state  withholding  tax  registration 
applications  that  are  not  submitted  electronically  by  such  third-party 
payroll  provider  in  the  manner  specified  by  the  department  shall  not 
be  considered  by  the  department. 

(5)  The  commissioner  is  specifically  authorized  to  establish  due 
dates  and  times  for  the  initiation  of  electronic  payments,  establish  an 
implementation  schedule,  promulgate  regulations,  and  prescribe 
rules  and  procedures  to  implement  this  subsection. 

(6)  A  penalty  of  10  percent  of  the  amount  due  shall  be  added  to  any 
payment  which  is  made  in  other  than  immediately  available  funds 
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which  are  specified  by  regulation  of  the  commissioner  unless  the 
commissioner  has  authorized  an  alternate  means  of  payment  in  an 
emergency. 

(7)  In  addition  to  authority  granted  in  Code  Section  48-2-41,  the 
commissioner  is  authorized  to  waive  the  collection  of  interest  on 
electronic  funds  transfer  payments,  not  to  exceed  the  first  two 
scheduled  payments,  whenever  and  to  the  extent  that  the  commis¬ 
sioner  reasonably  determines  that  the  default  giving  rise  to  the 
interest  charge  was  due  to  reasonable  cause  and  not  due  to  gross  or 
willful  neglect  or  disregard  of  this  subsection  or  regulations  or 
instructions  issued  pursuant  to  this  subsection. 

(8)  Notwithstanding  any  provision  of  law  to  the  contrary,  the 
commissioner  is  authorized  to  promulgate  rules  and  regulations 
setting  forth  the  requirements  for  electronically  transmitting  all 
required  returns,  reports,  or  other  documents  required  to  be  filed 
with  taxes  paid  by  electronic  funds  transfer. 

(9)  Notwithstanding  any  provision  of  law  to  the  contrary,  the 
commissioner  is  authorized  to  promulgate  rules  and  regulations 
setting  forth  the  procedure  for  satisfying  the  signature  requirement 
for  returns  whether  by  electronic  signature,  voice  signature,  or  other 
means,  so  long  as  appropriate  security  measures  are  implemented 
which  assure  security  and  verification  of  the  signature  procedure. 

(10)  Notwithstanding  any  provision  of  law  to  the  contrary,  the 
commissioner  is  authorized  to  pay  all  tax  refunds  by  electronic  funds 
transfer  when  requested  by  a  taxpayer  who  has  filed  his  or  her  return 
electronically  with  the  department.  (Ga.  L.  1960,  p.  211,  §  1;  Code 
1933,  §  91A-232,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1991,  p. 
715,  §  1;  Ga.  L.  1992,  p.  1234,  §  1;  Ga.  L.  1993,  p.  91,  §  48;  Ga.  L. 
1996,  p.  307,  §  1;  Ga.  L.  1997,  p.  734,  §  2;  Ga.  L.  2003,  p.  665,  §  3; 
Ga.  L.  2004,  p.  410,  §§  3,  4;  Ga.  L.  2004,  p.  631,  §  48;  Ga.  L.  2005,  p. 
159,  §  4/HB  488;  Ga.  L.  2006,  p.  200,  §  3/HB  1310;  Ga.  L.  2009,  p. 
648,  §  1/HB  334;  Ga.  L.  2014,  p.  231,  §  2/HB  918.) 


Editor’s  notes.  —  Ga.  L.  2003,  p.  665, 
§  1,  not  codified  by  the  General  Assembly, 
provides  that:  “This  Act  shall  be  known 
and  may  be  cited  as  the  ‘State  and  Local 
Tax  Revision  Act  of  2003.’” 

Ga.  L.  2003,  p.  665,  §  47(c),  not  codified 
by  the  General  Assembly,  provides  that 
subsection  (f )  of  this  Code  section  shall  be 
applicable  to  all  calendar  quarters  begin¬ 
ning  on  or  after  April  1,  2004. 

Ga.  L.  2004,  p.  410,  §  1,  not  codified  by 
the  General  Assembly,  provides  that: 
“This  Act  shall  be  known  and  may  be  cited 


as  the  ‘State  and  Local  Tax  Revision  Act  of 

2004. ’” 

Ga.  L.  2005,  p.  159,  §  1/HB  488,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  that:  “This  Act  shall  be  known  and 
may  be  cited  as  the  ‘State  and  Local  Tax 
Revision  Act  of  2005.”’ 

Ga.  L.  2005,  p.  159,  §  27/HB  488,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  that  the  2005  amendment  applies  to 
all  payments  made  on  or  after  January  1, 

2005. 

Law  reviews.  —  For  note  on  the  2003 
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amendment  to  this  Code  section,  see  20 
Ga.  St.  U.  L.  Rev.  233  (2003). 

OPINIONS  OF  THE  ATTORNEY  GENERAL 


General  Assembly  intended  that 
former  Code  1933,  §§  68-208  and 
68-212  and  Ga.  L.  1960,  p.  211,  §  1  (see 
now  O.C.G.A.  §§  40-2-29  and  48-2-32) 
be  construed  together;  when  so  con¬ 
strued,  the  words  “or  other  similar  bank¬ 
able  paper”  found  in  former  Code  1933, 
§  68-208  (see  now  O.C.G.A.  §  40-2-29) 
include  personal  and  company  checks. 
1963-65  Op.  Att’y  Gen.  p.  607. 

Remedies  available  if  check  dishon¬ 
ored.  —  When  a  tax  commissioner  ac¬ 
cepts  a  check  as  payment  for  a  motor 
vehicle  license  plate,  which  check  is  not 


honored  by  the  bank  but  returned  to  the 
tax  commissioner  marked  “insufficient 
funds”,  the  tax  commissioner  would  not 
have  authority  to  seize  or  cancel  the  li¬ 
cense  plate  which  the  commissioner  is¬ 
sued.  The  tag  agent  accepts  checks  for 
motor  vehicle  license  fees  at  the  agent’s 
own  risk;  consequently,  the  tag  agent 
would  have  a  cause  of  action  against  the 
applicant  for  the  amount  of  the  license  fee 
and  the  possibility  of  criminal  action 
against  the  applicant.  1968  Op.  Att’y  Gen. 
No.  68-215. 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State  Payment  of  tax  by  check  or  draft;  and 
and  Local  Taxation,  §  721  et  seq.  question  of  subrogation  in  that  connec- 

C.J.S.  —  85  C.J.S.,  Taxation,  §  1032.  tion,  124  ALR  1155. 

ALR.  —  Payment  of  tax  by  check  or 
draft,  44  ALR  1234;  124  ALR  1155. 

48-2-33.  Receipts  for  taxes. 

(a)  The  commissioner  and  his  agents  and  employees,  upon  request, 
shall  give  receipts  for  all  sums  collected  by  the  commissioner  or  the 
department,  except  when  the  sums  are  in  payment  for  stamps,  tags,  or 
license  plates  sold  and  delivered.  No  receipt  shall  be  issued  in  lieu  of  a 
stamp  representing  a  tax. 

(b)  When  payment  of  any  tax  or  license  fee  (except  for  stamps,  tags, 
or  license  plates  sold  and  delivered)  is  made  in  cash,  it  shall  be  the  duty 
of  the  person  making  the  payment  to  demand  and  receive,  and  the  duty 
of  the  person  receiving  the  payment  to  furnish,  a  written  receipt  for  the 
payment  in  the  form  prescribed  by  the  commissioner  for  official  receipts 
of  the  department.  The  written  receipt  shall  be  conclusive  as  to  the 
transaction  and  the  commissioner  shall  not  be  required  to  give  credit 
for  a  cash  payment  under  any  other  circumstances.  For  the  purposes  of 
this  subsection,  a  cash  payment  includes  payment  by  check,  money 
order,  or  other  instrument  payable  or  endorsed  to  bearer  or  to  any  payee 
or  endorsee  except  a  bearer,  payee,  or  endorsee  which  is,  in  substance, 
the  department. 

(c)  The  commissioner,  upon  request,  shall  give  to  the  person  paying 
an  estate  tax  duplicate  receipts,  either  of  which  shall  be  sufficient 
evidence  of  such  payment.  The  receipt  shall  entitle  the  legal  represen- 
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tative  of  the  estate  to  be  credited  and  allowed  the  amount  of  the 
payment  by  any  court  having  jurisdiction  to  audit  or  settle  the  legal 
representative’s  accounts.  (Ga.  L.  1931,  p.  7,  §  85;  Ga.  L.  1931,  Ex. 
Sess.,  p.  24,  §  57;  Code  1933,  §  92-3312;  Ga.  L.  1960,  p.  211,  §  2;  Code 
1933,  §  91A-233,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State  ALR.  —  Conclusiveness  of  tax  receipt, 
and  Local  Taxation,  §  715.  73  ALR  152. 

C.J.S.  —  85  C.J.S.,  Taxation,  §§  1035 
et  seq.,  1044 

48-2-34.  Failure  to  give  official  receipt  for  payment  of  taxes  or 
license  fees;  penalty. 

(a)  Except  as  otherwise  specifically  authorized  by  law,  it  shall  be 
unlawful  for  any  person  to  receive  payment  of  taxes  or  license  fees 
without  giving  an  official  receipt  as  required  in  subsection  (b)  of  Code 
Section  48-2-33. 

(b)  Any  person  who  violates  subsection  (a)  of  this  Code  section  shall 
be  guilty  of  a  misdemeanor.  (Ga.  L.  1960,  p.  211,  §  2;  Code  1933, 
§  91A-9913,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

48-2-35.  Refunds. 

(a)  A  taxpayer  shall  be  refunded  any  and  all  taxes  or  fees  which  are 
determined  to  have  been  erroneously  or  illegally  assessed  and  collected 
from  such  taxpayer  under  the  laws  of  this  state,  whether  paid  volun¬ 
tarily  or  involuntarily,  and  shall  be  refunded  interest,  except  as 
provided  in  subsection  (b)  of  this  Code  section,  on  the  amount  of  the 
taxes  or  fees  from  the  date  of  payment  of  the  tax  or  fee  to  the 
commissioner  at  an  annual  rate  equal  to  the  bank  prime  loan  rate  as 
posted  by  the  Board  of  Governors  of  the  Federal  Reserve  System  in 
statistical  release  H.  15  or  any  publication  that  may  supersede  it,  plus 
3  percent,  to  accrue  monthly.  Such  annual  interest  rate  shall  be 
determined  for  each  calendar  year  based  on  the  first  weekly  posting  of 
statistical  release  H.  15  on  or  after  January  1  of  each  calendar  year.  For 
the  purposes  of  this  Code  section,  any  period  of  less  than  one  month 
shall  be  considered  to  be  one  month.  Refunds  shall  be  drawn  from  the 
treasury  on  warrants  of  the  Governor  issued  upon  itemized  requisitions 
showing  in  each  instance  the  person  to  whom  the  refund  is  to  be  made, 
the  amount  of  the  refund,  and  the  reason  for  the  refund. 

(b)  No  interest  shall  be  paid  if  the  taxes  or  fees  were  erroneously  or 
illegally  assessed  and  collected  due  to  the  taxpayer  failing  to  claim  any 
credits  listed  in  Article  2  of  Chapter  7  of  this  title  on  or  before  the  due 
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date  for  filing  the  applicable  income  tax  return,  including  any  exten¬ 
sions  which  have  been  granted. 

(c)(1)(A)  A  claim  for  refund  of  a  tax  or  fee  erroneously  or  illegally 
assessed  and  collected  may  be  made  by  the  taxpayer  at  any  time 
within  three  years  after: 

(i)  The  date  of  the  payment  of  the  tax  or  fee  to  the  commis¬ 
sioner;  or 

(ii)  In  the  case  of  income  taxes,  the  later  of  the  date  of  the 
payment  of  the  tax  or  fee  to  the  commissioner  or  the  due  date  for 
filing  the  applicable  income  tax  return,  including  any  extensions 
which  have  been  granted. 

(B)  Each  claim  shall  be  filed  in  writing  in  the  form  and  contain¬ 
ing  such  information  as  the  commissioner  may  reasonably  require 
and  shall  include  a  summary  statement  of  the  grounds  upon  which 
the  taxpayer  relies  and  an  identification  of  the  transactions  being 
contested. 

(C)  Should  any  person  be  prevented  from  filing  such  a  claim 
because  of  service  of  such  person  or  such  person’s  counsel  in  the 
armed  forces  during  such  period,  the  period  of  limitation  shall  date 
from  the  discharge  of  such  person  or  such  person’s  counsel  from 
such  service. 

(D)  A  claim  for  refund  may  not  be  submitted  by  the  taxpayer  on 
behalf  of  a  class  consisting  of  other  taxpayers  who  are  alleged  to  be 
similarly  situated. 

(2)  In  the  event  the  taxpayer  desires  a  conference  or  hearing  before 
the  commissioner  or  the  commissioner’s  delegate  in  connection  with 
any  claim  for  refund,  he  or  she  shall  specify  such  desire  in  writing  in 
the  claim  and,  if  the  claim  conforms  with  the  requirements  of  this 
Code  section,  the  commissioner  shall  grant  a  conference  at  a  time  he 
or  she  shall  reasonably  specify.  A  taxpayer  may  contest  any  claim  for 
refund  that  is  denied  in  whole  or  in  part  by  filing  with  the  commis¬ 
sioner  a  written  protest  at  any  time  within  30  days  from  the  date  of 
notice  of  refund  denial  or  partial  payment.  Such  30  day  period  shall 
be  extended  for  such  additional  period  as  may  be  agreed  upon  in 
writing  between  the  taxpayer  and  the  commissioner  during  the 
initial  30  day  period  or  any  extension  thereof.  In  the  event  the 
taxpayer  wishes  to  request  a  conference,  that  request  shall  be 
included  in  the  written  protest.  All  protests  shall  be  prepared  in  the 
form  and  contain  such  information  as  the  commissioner  shall  reason¬ 
ably  require  and  shall  include  a  summary  statement  of  the  grounds 
upon  which  the  taxpayer  relies,  an  identification  of  the  transactions 
being  contested,  and  the  reasons  for  disputing  the  findings  of  the 
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commissioner.  The  commissioner  shall  grant  a  conference  before  the 
commissioner’s  designated  officer  or  agent  at  a  time  specified  and 
shall  make  reasonable  rules  governing  the  conduct  of  conferences. 
The  discretion  given  in  this  Code  section  to  the  commissioner  shall  be 
reasonably  exercised  on  all  occasions. 

(3)  The  commissioner  or  the  commissioner’s  delegate  shall  con¬ 
sider  information  contained  in  the  taxpayer’s  claim  for  refund, 
together  with  such  other  information  as  may  be  available,  and  shall 
approve  or  deny  the  taxpayer’s  claim  and  notify  the  taxpayer  of  the 
action. 

(4)  Any  taxpayer  whose  claim  for  refund  is  denied  by  the  commis¬ 
sioner  or  the  commissioner’s  delegate  or  whose  claim  is  not  decided 
by  the  commissioner  or  the  commissioner’s  delegate  within  one  year 
from  the  date  of  filing  the  claim  shall  have  the  right  to  bring  an  action 
for  a  refund  in  the  Georgia  Tax  Tribunal  in  accordance  with  Chapter 
13A  of  Title  50  or  in  the  superior  court  of  the  county  of  the  residence 
of  the  taxpayer,  except  that: 

(A)  If  the  taxpayer  is  a  public  utility  or  a  nonresident,  the 
taxpayer  shall  have  the  right  to  bring  an  action  for  a  refund  in  the 
Georgia  Tax  Tribunal  in  accordance  with  Chapter  13A  of  Title  50  or 
in  the  superior  court  of  the  county  in  which  is  located  the  taxpay¬ 
er’s  principal  place  of  doing  business  in  this  state  or  in  which  the 
taxpayer’s  chief  or  highest  corporate  officer  or  employee  resident  in 
this  state  maintains  an  office;  or 

(B)  If  the  taxpayer  is  a  nonresident  individual  or  foreign  corpo¬ 
ration  having  no  place  of  doing  business  and  no  officer  or  employee 
resident  and  maintaining  an  office  in  this  state,  the  taxpayer  shall 
have  the  right  to  bring  an  action  for  a  refund  in  the  Georgia  Tax 
Tribunal  in  accordance  with  Chapter  13A  of  Title  50  or  in  the 
Superior  Court  of  Fulton  County  or  in  the  superior  court  of  the 
county  in  which  the  commissioner  in  office  at  the  time  the  action  is 
filed  resides. 

(5)  An  action  for  a  refund  pursuant  to  paragraph  (4)  of  this 
subsection  shall  not  be  brought  by  the  taxpayer  on  behalf  of  a  class 
consisting  of  other  taxpayers  who  are  alleged  to  be  similarly  situated. 

(6) (A)  No  action  or  proceeding  for  the  recovery  of  a  refund  under 
this  Code  section  shall  be  commenced  before  the  expiration  of  one 
year  from  the  date  of  filing  the  claim  for  refund  unless  the 
commissioner  or  the  commissioner’s  delegate  renders  a  decision  on 
the  claim  within  that  time,  nor  shall  any  action  or  proceeding  be 
commenced  after  the  later  of: 

(i)  The  expiration  of  two  years  from  the  date  the  claim  is 
denied;  or 
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(ii)  If  a  valid  protest  is  filed  under  paragraph  (2)  of  this 
subsection,  30  days  after  the  date  of  the  department’s  notice  of 
decision  on  such  protest. 

(B)  The  period  prescribed  in  this  paragraph  for  filing  an  action 
for  refund  shall  be  extended  for  such  period  as  may  be  agreed  upon 
in  writing  between  the  taxpayer  and  the  commissioner  prior  to  the 
expiration  of  such  period  or  any  extension  thereof. 

(d)  In  the  event  any  taxpayer’s  claim  for  refund  is  approved  by  the 
commissioner  or  the  commissioner’s  delegate  and  the  taxpayer  has  not 
paid  other  state  taxes  which  have  become  due,  the  commissioner  or 
department  may  offset  any  existing  liabilities  against  the  refund.  Once 
the  offset  authorized  by  this  subsection  occurs,  the  refund  shall  be 
deemed  granted  and  the  amount  of  the  offset  shall  be  considered  for  all 
purposes  as  a  payment  toward  the  particular  tax  liabilities  at  issue. 
Any  excess  refund  amount  after  any  offsets  have  been  applied  shall  be 
refunded  to  the  taxpayer  at  the  same  time  the  offset  is  taken. 

(e)  This  Code  section  shall  not  apply  to  taxes  paid  for  alcoholic 
beverages  pursuant  to  Title  3. 

(f)  For  purposes  of  all  claims  for  refund  of  sales  and  use  taxes 
erroneously  or  illegally  assessed  and  collected,  the  term  “taxpayer,”  as 
defined  under  Code  Section  48-2-35.1,  shall  apply.  Such  claim  for  refund 
shall  contain  the  total  refund  claimed  and  the  allocation  of  the  local 
sales  and  use  tax  by  the  political  subdivision. 

(g)  Any  taxpayer  required  to  pay  taxes  electronically  in  accordance 
with  paragraph  (2.1)  of  subsection  (f)  of  Code  Section  48-2-32  shall  also 
file  any  claims  for  refund  electronically.  The  department  shall  make 
claim  for  refund  forms  consistent  with  this  subsection  electronically 
available. 

(h) (1)  As  used  in  this  subsection,  the  term: 

(A)  “Political  subdivision  designee”  means  the  chief  officer  or 
officers  designated  by  the  political  subdivision  to  receive  informa¬ 
tion  about  a  refund  claim  of  local  significance  pursuant  to  this 
subsection.  Each  political  subdivision  shall  certify  to  the  commis¬ 
sioner  that  any  such  designee  is  so  authorized  on  a  form  and  in  a 
manner  prescribed  by  the  department. 

(B)  “Refund  claim  of  local  significance”  means  a  taxpayer’s  claim 
for  refund  of  sales  and  use  taxes  erroneously  or  illegally  assessed 
and  collected  or  the  department’s  discovery  of  any  overpayment  of 
such  taxes,  if  such  claim  for  refund  or  overpayment  is  for  an 
amount  equal  to  or  greater  than  10  percent  of  the  total  yearly 
average  of  aggregate  sales  and  use  tax  distributions  to  any  single 
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political  subdivision  based  on  the  average  of  the  three  most  recent 

calendar  years. 

(2)  Within  30  business  days  following  the  department’s  receipt  of  a 
refund  claim  of  local  significance,  the  department  shall  notify  each 
affected  political  subdivision’s  political  subdivision  designee  that  a 
refund  claim  of  local  significance  to  the  political  subdivision  has  been 
received  and  shall  furnish  the  taxpayer  with  a  copy  of  such  notifica¬ 
tion.  Such  notification  shall  include  the  date  the  refund  claim  of  local 
significance  was  filed,  the  amount  in  the  claim  for  refund  for  which 
the  political  subdivision  itself  would  be  responsible  if  the  request  is 
granted,  and  a  copy  of  the  confidentiality  provisions  in  Code  Section 
48-2-15  and  this  Code  section.  After  the  department  has  completed  an 
audit  of  the  claim  for  refund  and  determined  a  final  refund  amount, 
the  department  shall  supplement  the  above  notice  by  transmitting  to 
the  political  subdivision  designee  the  final  refund  amount  for  which 
the  political  subdivision  is  responsible. 

(3)  Any  information  supplied  to  a  political  subdivision  designee 
pursuant  to  this  subsection  shall  retain,  in  the  hands  of  the  local 
official,  its  privileged  and  confidential  nature  to  the  same  extent  and 
under  the  same  conditions  as  such  information  is  privileged  and 
confidential  in  the  hands  of  the  commissioner,  pursuant  to  Code 
Section  48-2-15.  It  shall  be  the  responsibility  of  the  political  subdivi¬ 
sion  designee,  and  not  the  department,  to  protect  privileged  and 
confidential  information  received  under  this  subsection.  Any  person 
who  divulges  any  tax  information  obtained  under  this  subsection 
shall  be  subject  to  the  same  civil  and  criminal  penalties  as  provided 
for  divulgence  of  tax  information  by  employees  of  the  department. 
Though  privileged  and  confidential  information  shall  not  be  dis¬ 
closed,  the  political  subdivision  designee  may  make  reasonable 
budgetary  recommendations  to  elected  officials,  city  managers,  and 
tax  officials  in  political  subdivisions  based  on  the  confidential  infor¬ 
mation  furnished.  The  department  shall  not  be  subject  to  any 
criminal  or  civil  liability  for  the  unauthorized  divulgence  of  privileged 
and  confidential  information  by  a  political  subdivision  designee. 
Notwithstanding  the  foregoing,  in  the  event  all  or  any  portion  of  the 
refund  claim  of  local  significance  is  for  a  tax  levied  under  Part  1  of 
Article  3  of  Chapter  8  of  this  title,  the  affected  county  shall  not  be  in 
violation  of  this  confidential  provision  if  it  notifies  all  municipal 
political  subdivision  designees  in  the  county  that  such  notification 
has  been  received  from  the  department. 

(4)  The  commissioner,  by  rule  or  regulation,  shall  establish  guide¬ 
lines  for  identifying  and  producing  documents  to  the  Department  of 
Audits  and  Accounts  for  review  relating  to  the  handling  of  refund 
claims  of  local  significance.  In  the  event  of  such  review,  the  Depart- 
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ment  of  Audits  and  Accounts  shall  assess  whether  the  department 
followed  proper  procedures  and  used  appropriate  methodology  to 
reach  its  final  determination  on  a  refund  claim  of  local  significance. 

(5)  Any  refund  claims  of  local  significance  pending  with  the  de¬ 
partment  for  two  years  after  the  claim  for  refund  was  filed  shall  be 
automatically  transferred  to  the  Georgia  Tax  Tribunal  as  a  declara¬ 
tory  judgment  of  the  commissioner  requesting  a  show  cause  proceed¬ 
ing  pursuant  to  Code  Section  50-13A-19.1.  (Ga.  L.  1937-38,  Ex.  Sess., 
p.  77,  §  34;  Ga.  L.  1945,  p.  272,  §  1;  Ga.  L.  1955,  p.  455,  §  1;  Ga.  L. 
1971,  p.  378,  §  1;  Ga.  L.  1973,  p.  507,  §  1;  Ga.  L.  1975,  p.  156,  §§  7, 
8;  Code  1933,  §  91A-245,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L. 
1979,  p.  5,  §  11;  Ga.  L.  1979,  p.  1078,  §§  1,  2;  Ga.  L.  1992,  p.  1458, 
§  4;  Ga.  L.  2000,  p.  777,  §  1;  Ga.  L.  2003,  p.  355,  §§  1,  2;  Ga.  L.  2003, 
p.  429,  §  1;  Ga.  L.  2005,  p.  159,  §  5/HB  488;  Ga.  L.  2006,  p.  72, 
§  48/SB  465;  Ga.  L.  2009,  p.  816,  §  3/HB  485;  Ga.  L.  2012,  p.  318, 


§  2/HB  100;  Ga.  L.  2016,  p.  574, 

The  2016  amendment,  effective  July 
1,  2016,  in  subsection  (a),  in  the  first 
sentence,  deleted  “at  the  rate  of  1  percent 
per  month”  following  “taxes  or  fees”  near 
the  middle  and  added  “at  an  annual  rate 
equal  to  the  bank  prime  loan  rate  as 
posted  by  the  Board  of  Governors  of  the 
Federal  Reserve  System  in  statistical  re¬ 
lease  H.  15  or  any  publication  that  may 
supersede  it,  plus  3  percent,  to  accrue 
monthly”  at  the  end,  and  added  the  second 
sentence;  added  the  second  sentence  in 
subsection  (f);  and  added  subsections  (g) 
and  (h).  See  Editor’s  notes  for  applicabil¬ 
ity. 

Editor’s  notes.  —  Ga.  L.  2003,  p.  355, 

§  8(b),  not  codified  by  the  General  Assem¬ 
bly,  provides  that  the  first  2003  amend¬ 
ment  shall  apply  to  all  claims  for  refunds 
filed  or  actions  for  refunds  brought  pursu¬ 
ant  to  this  Code  section  before,  on,  or  after 
May  29,  2003. 

Ga.  L.  2003,  p.  429,  §  2,  not  codified  by 
the  General  Assembly,  provides  that  the 
second  2003  amendment  shall  be  applica¬ 
ble  to  all  taxable  years  beginning  on  or 
after  January  1,  2003. 

Ga.  L.  2005,  p.  159,  §  1/HB  488,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  that:  “This  Act  shall  be  known  and 
may  be  cited  as  the  ‘State  and  Local  Tax 
Revision  Act  of  2005.’” 

Ga.  L.  2009,  p.  816,  §  1/HB  485,  not 
codified  by  the  General  Assembly,  pro- 


§  2/HB  960.) 

vides  that:  “This  Act  shall  be  known  and 
may  be  cited  as  the  ‘Improved  Taxpayer 
Customer  Service  Act  of  2009.’” 

Ga.  L.  2012,  p.  318,  §  16(b)/HB  100,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  that:  “Sections  1  through  14  of  this 
Act  shall  become  effective  on  January  1, 
2013,  provided  that  cases  pending  on  Jan¬ 
uary  1,  2013,  shall  continue  to  be  gov¬ 
erned  by  the  law  in  effect  on  December  31, 
2012,  until  the  conclusion  of  the  case.” 

Ga.  L.  2016,  p.  574,  §  6(b)/HB  960,  not 
codified  by  the  General  Assembly,  pro¬ 
vides:  “The  new  penalty  and  interest  rates 
provided  in  Sections  2,  3,  and  4  of  this  Act 
shall  apply  to  penalties  and  interest  ac¬ 
crued  on  or  after  the  effective  date  of  this 
Act.”  This  Act  became  effective  July  1, 
2016. 

Ga.  L.  2016,  p.  574,  §  6(c)/HB  960,  not 
codified  by  the  General  Assembly,  pro¬ 
vides:  “The  new  notification  requirement 
and  the  automatic  transfer  to  the  Georgia 
Tax  Tribunal  requirement  contained  in 
Section  2  of  this  Act  regarding  a  refund 
claim  of  local  significance  shall  apply  to 
claims  for  refund  received  by  the  depart¬ 
ment  on  or  after  the  effective  date  of  this 
Act.”  This  Act  became  effective  July  1, 
2016. 

Law  reviews.  —  For  article  discussing 
remedies  for  tax  illegally  assessed  under 
the  former  Georgia  Retailers’  and  Con¬ 
sumers’  Sales  and  Use  Tax  Act  (former 
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Code  1933,  Ch.  92-34  (see  Ch.  8  of  this 
title),  see  9  Ga.  St.  B.  J.  45  (1972).  For 
article  discussing  and  comparing  the  prin¬ 
cipal  means  by  which  the  Georgia  tax¬ 
payer  may  obtain  judicial  review  of  his 
state  tax  liability,  with  emphasis  on  in¬ 
come  and  sales  taxes,  see  27  Mercer  L. 
Rev.  309  (1975).  For  survey  article  on  real 


property  law,  see  60  Mercer  L.  Rev.  345 
(2008).  For  article  on  the  2012  amend¬ 
ment  of  this  Code  section,  see  29  Ga.  St. 
U.  L.  Rev.  70  (2012). 

For  note  as  to  the  voluntary  payment 
doctrine  in  Georgia,  see  16  Ga.  L.  Rev.  893 
(1982). 


JUDICIAL  DECISIONS 


Analysis 

General  Consideration 

Standing  and  Consent  to  Bring  Action  Against  State 
Refundable  Payments 
Elements  of  Proof 
Denial  of  Claim 


General  Consideration 

Nature  of  action.  —  Right  given  to 
bring  an  action  for  refund  of  taxes  illegally 
assessed  and  collected  is  in  the  nature  of 
an  action  for  money  had  and  received. 
Hawes  v.  Bigbie,  123  Ga.  App.  122,  179 
S.E.2d  660  (1970). 

Availability  of  other  procedures 
and  remedies.  —  Only  method  by  which 
a  taxpayer  may  present  a  claim  for  refund 
to  the  superior  court  is  by  the  procedure 
outlined  in  this  statute.  Ingalls  Iron 
Works  Co.  v.  Blackmon,  133  Ga.  App.  164, 
210  S.E.2d  377  (1974). 

Taxpayer  has  at  least  three  remedial 
procedures  available  for  use  in  disputing 
the  correctness  of  an  assessment  rendered 
against  the  taxpayer  by  the  commissioner 
under  Ga.  L.  1951,  p.  360,  §  1  et  seq.  (see 
now  O.C.G.A.  Ch.  8,  T.  48)  relating  to 
sales  and  use  taxes.  Taxpayer  may  pro¬ 
ceed:  (1)  by  the  method  of  appeal  under 
Ga.  L.  1937-38,  Ex.  Sess.,  p.  77,  §  45  (see 
now  O.C.G.A.  §  48-2-59);  (2)  by  affidavit 
of  illegality  under  former  Code  1933, 
§  92-7301  (see  now  O.C.G.A.  §  48-3-1);  or 
(3)  by  paying  taxes  illegally  exacted  and 
suing  for  refund  under  Ga.  L.  1937-38,  Ex. 
Sess.,  p.  77,  §  34  (see  now  O.C.G.A. 
§  48-2-35).  Ingalls  Iron  Works  Co.  v. 
Blackmon,  133  Ga.  App.  164,  210  S.E.2d 
377  (1974). 

When  the  manufacturer  remitted  tax 
payments  under  the  pre-1985  version  of 
O.C.G.A.  §  3-4-60,  even  if  the  manufac¬ 
turer  was  not  procedurally  barred  from 


seeking  a  refund  under  O.C.G.A. 
§  48-2-35,  the  manufacturer’s  failure  to 
avail  itself  of  the  predeprivation  remedies 
available  to  the  manufacturer  prior  to 
payment  of  the  disputed  taxes  results  in 
denial  of  recovery  of  taxes  so  paid.  James 
B.  Beam  Distilling  Co.  v.  State,  263  Ga. 
609,  437  S.E.2d  782  (1993),  cert,  denied, 
513  U.S.  1056,  115  S.  Ct.  662,  130  L.  Ed. 
2d  597  (1994). 

O.C.G.A.  §  48-2-35,  though  the  statute 
does  not  satisfy  the  criteria  of  the  Tax 
Injunction  Act,  28  U.S.C.  §  1341,  so  as  to 
bar  jurisdiction  of  the  federal  court,  is  not 
the  only  means  by  which  a  taxpayer  might 
challenge  the  constitutional  validity  of  a 
state  tax  and  win  retrospective  relief,  as  a 
taxpayer  can  bring  an  action  in  state  court 
under  42  U.S.C.  §  1983.  Johnsen  v.  Col¬ 
lins,  875  F.  Supp.  1571  (S.D.  Ga.  1994). 

Predeprivation  remedies.  —  State 
could  not  hold  out  what  plainly  appeared 
to  be  a  “clear  and  certain”  postdeprivation 
remedy  and  then  declare,  only  after  the 
disputed  taxes  had  been  paid,  that  no 
such  remedy  existed.  Reich  v.  Collins,  513 
U.S.  106,  115  S.  Ct.  547,  130  L.  Ed.  2d  454 
(1994). 

Jurisdiction  of  federal  court.  — 

Though  the  holding  in  Reich  v.  Collins, 
262  Ga.  625,  422  S.E.2d  846  (1992),  seems 
to  bar  most  refunds  under  O.C.G.A. 
§  48-2-35  when  this  tax  is  challenged  on 
constitutional  grounds,  the  uncertain  sta¬ 
tus  of  this  holding  makes  a  constitutional 
claim  under  the  Georgia  refund  statute 
equally  uncertain,  and  so  does  not  satisfy 
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the  criteria  of  providing  a  “plain,  speedy 
and  efficient”  post-taxation  remedy  so  as 
to  bar  jurisdiction  of  the  federal  court. 
Johnsen  v.  Collins,  875  F.  Supp.  1571  (S.D. 
Ga.  1994). 

O.C.G.A.  §  48-2-35  does  not  constitute 
a  waiver  of  immunity  under  the  Eleventh 
Amendment  to  the  United  States  Consti¬ 
tution  and  was  not  enough  to  confer  juris¬ 
diction  on  federal  courts  in  Georgia  to 
hear  a  plaintiff’s  claims  against  the  state 
for  damages  or  prospective  relief  regard¬ 
ing  the  automobile  “title  transfer  fee”  stat¬ 
ute  (O.C.G.A.  §  40-3-21.1)  [repealed], 
Johnsen  v.  Collins,  875  F.  Supp.  1571  (S.D. 
Ga.  1994). 

Class  action  suit  for  tax  refund  may 
not  be  maintained  in  Georgia.  State  v. 
Private  Truck  Council  of  Am.,  Inc.,  258 
Ga.  531,  371  S.E.2d  378  (1988). 

Direct  cause  of  action  against 
dealer  not  permitted.  —  Since  the  plain 
language  of  O.C.G.A.  §  48-2-35. 1(d)  pro¬ 
vides  that  a  person  may  seek  a  refund  of 
erroneously  paid  sales  tax  from  a  dealer 
who  collected  and  remitted  the  tax  to  the 
commissioner  or  directly  from  the  com¬ 
missioner,  but  does  not  mention  a  direct 
cause  of  action  against  the  dealer,  the 
customers  were  not  authorized  to  bring  a 
direct  action  for  a  refund  of  allegedly 
over-collected  sales  tax  against  the  power 
company.  Ga.  Power  Co.  v.  Cazier,  321  Ga. 
App.  576,  740  S.E.2d  458  (2013). 

Liability  of  Department  of  Revenue 
for  refund  of  fees  charged  by  another 
department.  —  Emission  testing  com¬ 
pany,  seeking  a  refund  under  O.C.G.A. 
§  48-2-35(a),  was  not  entitled  to  recover 
invalid  fees  from  the  state  revenue  com¬ 
missioner  since  the  fee  was  collected  by 
the  Director  of  the  Environmental  Protec¬ 
tion  Division  of  the  Department  of  Natu¬ 
ral  Resources;  deletion  of  the  first  “by  the 
Commissioner”  from  what  was  now  the 
first  sentence  of  the  statute  was  not  in¬ 
tended  to  allow  a  citizen  to  recover  from 
the  Revenue  Commissioner  any  fee  paid 
to  any  other  department  or  agency  of 
Georgia  government.  Ga.  Emission  Test¬ 
ing  Co.  v.  Jackson,  259  Ga.  App.  250,  576 
S.E.2d  642  (2003). 

Availability  of  defenses.  —  Effect  of 
having  an  express  statutory  right  to  sue 


for  a  refund  was  to  remove  the  defense  of 
voluntary  payment  under  former  Code 
1933,  §  20-1007  (see  now  O.C.G.A. 

§  13-1-13).  Hawes  v.  Smith,  120  Ga.  App. 
158,  169  S.E.2d  823  (1969). 

Cited  in  Waldron  v.  Collins,  788  F.2d 
736  (11th  Cir.  1986);  Barber  v.  Collins,  201 
Ga.  App.  104,  410  S.E.2d  444  (1991);  C.W. 
Matthews  Contracting  Co.  v.  Collins,  210 
Ga.  App.  1,  435  S.E.2d  221  (1993). 

Standing  and  Consent  to  Bring 
Action  Against  State 

Prerequisites  to  filing  of  claim  for 
refund.  —  Before  a  claim  for  refund  is 
filed  with  the  commissioner  there  should 
be  a  legal  determination  that  the  tax  was 
erroneously  or  illegally  collected  by  the 
commissioner.  Parke,  Davis  &  Co.  v.  Cook, 
198  Ga.  457,  31  S.E.2d  728  (1944),  appeal 
dismissed.  323  U.S.  681,  65  S.  Ct.  436,  89 
L.  Ed.  552  (1945). 

Standing  to  claim  refund.  —  Refunds 
provided  for  under  this  statute  are  to  be 
made  to  taxpayers.  A  retailer,  like  a  dis¬ 
tributor  of  gasoline,  is  not  a  taxpayer  in 
the  retailer’s  capacity  of  collecting  motor 
fuel  taxes  and  turning  the  taxes  over  to 
the  commissioner.  Maynard  v.  Thrasher, 
77  Ga.  App.  316,  48  S.E.2d  471  (1948). 

To  come  within  this  statute,  one  need 
only  qualify  as  a  taxpayer.  Under  former 
Code  1933,  Ch.  92-14  (see  now  O.C.G.A. 
Art.  1,  Ch.  9,  T.  48)  the  consumer  was  the 
taxpayer.  Hawes  v.  Shepherd  Constr.  Co., 
117  Ga.  App.  842,  162  S.E.2d  231  (1968). 

Only  the  party  who  actually  paid  the 
taxes  is  entitled  to  claim  a  refund. 
Blackmon  v.  Premium  Oil  Stations,  Inc., 
129  Ga.  App.  169,  198  S.E.2d  900  (1973). 

Ga.  L.  1937-38,  Ex.  Sess.,  p.  77,  §  34 
(see  now  O.C.G.A.  §  48-2-35)  does  not 
preclude  the  owner  of  the  facility  into 
which  waste  treatment  equipment  is  in¬ 
corporated  from  filing  a  claim  for  refund 
pursuant  to  a  regulation  of  the  commis¬ 
sioner  pursuant  to  Ga.  L.  1951,  p.  360,  §  3 
(see  now  O.C.G.A.  §  48-8-3)  which  regu¬ 
lation  provides  that  the  application  for  a 
refund  be  filed  by  the  ultimate  user.  Eimco 
BSP  Servs.  Co.  v.  Chilivis,  241  Ga.  263, 
244  S.E.2d  829  (1978). 

When,  under  the  pre-1985  version  of 
O.C.G.A.  §  3-4-60,  the  manufacturer  re¬ 
mitted  a  tax  payment  to  the  revenue  com- 
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missioner  and  subsequently,  in  an  item¬ 
ized  billing  statement,  required  the 
wholesaler  to  remit  payment  for  “state 
stamps”  or  “state  tax,”  it  was  the  whole¬ 
saler  which  was  the  taxpayer  for  purposes 
of  O.C.G.A.  §  48-2-35  and,  due  to  the 
manufacturer’s  lack  of  standing,  the  man¬ 
ufacturer  was  procedurally  barred  from 
pursuing  an  action  for  refund.  James  B. 
Beam  Distilling  Co.  v.  State,  263  Ga.  609, 
437  S.E.2d  782  (1993),  cert,  denied,  513 
U.S.  1056,  115  S.  Ct.  662,  130  L.  Ed.  2d 
597  (1994). 

When  it  is  shown  that  customers  and 
not  retailers  paid  taxes,  retailers  have  no 
legal  standing  to  obtain  a  refund. 
Blackmon  v.  Georgia  Indep.  Oilmen’s 
Ass’n,  129  Ga.  App.  171,  198  S.E.2d  896 
(1973),  overruled  on  other  grounds,  City  of 
Atlanta  v.  Barnes,  276  Ga.  449,  578  S.E.2d 
110  (2003). 

Since  this  statute  extends  the  state’s 
consent  to  be  sued  only  to  the  taxpayer 
who  has  overpaid  the  taxpayer’s  tax  lia¬ 
bility,  a  seller  may  not  bring  an  action  for 
a  refund  of  sales  and  use  taxes  under  this 
statute  unless  the  seller  establishes  the 
seller’s  standing  to  assert  that  as  a  tax¬ 
payer  the  seller  has  overpaid  the  seller’s 
tax  liability.  If  a  seller  has  merely  remit¬ 
ted  taxes  which  the  seller  has  shifted  to 
the  seller’s  customers,  the  seller  lacks 
standing  to  assert  that  as  to  those  pay¬ 
ments  the  seller  as  a  taxpayer  has  over¬ 
paid  the  seller’s  liability.  Blackmon  v. 
Georgia  Indep.  Oilmen’s  Ass’n,  129  Ga. 
App.  171,  198  S.E.2d  896  (1973),  over¬ 
ruled  on  other  grounds,  City  of  Atlanta  v. 
Barnes,  276  Ga.  449,  578  S.E.2d  110 
(2003). 

Electrical  membership  corporation 
lacked  direct  standing  to  pursue  a  claim 
for  a  refund  of  sales  tax  on  behalf  of  the 
corporation’s  members/patrons,  pursuant 
to  O.C.G.A.  §  48-2-35(b)(l),  as  it  was  not  a 
“taxpayer”  within  O.C.G.A. 

§  48-2-35(b)(4)  for  purposes  of  bringing 
an  action  for  a  tax  refund  as  the  corpora¬ 
tion  did  not  bear  the  burden  of  the  tax 
because  the  tax  was  passed  on  to  the 
corporation’s  members/patrons;  one  pur¬ 
pose  of  the  EMC  was  to  furnish  electrical 
energy  and  service  to  the  corporation’s 
members,  pursuant  to  O.C.G.A. 
§  46-3-200(1),  and  the  sale  of  electricity 


required  a  retail  sales  tax  paid  to  the 
EMC,  which  was  passed  onto  the  Georgia 
Commissioner  of  Revenue,  pursuant  to 
O.C.G.A.  §  48-8-30(a).  Sawnee  Elec. 
Mbrshp.  Corp.  v.  Ga.  Dep’t  of  Revenue, 
279  Ga.  22,  608  S.E.2d  611  (2005). 

No  standing  to  claim  refund.  —  Trial 
court  did  not  err  in  dismissing  a  bank’s 
complaint  alleging  that  the  bank  was  en¬ 
titled  to  a  refund  for  sales  tax  paid  under 
the  General  Refund  Statute,  O.C.G.A. 
§  48-2-35,  because  the  bank  was  not  a 
taxpayer  entitled  to  a  refund  under 
§  48-2-35  since  the  bank  was  simply  a 
third-party  lender  that  contracted  to  ad¬ 
vance  the  money  for  the  consumer,  and 
ultimately  the  merchant,  to  meet  their 
obligations  to  pay  the  sales  tax;  the  bank’s 
recourse  was  against  the  consumer  who 
defaulted  on  the  debt  or  possibly  through 
any  provisions  in  the  credit  card  program 
contracts  assigning  responsibility  for  bad 
debts  among  the  various  parties.  Citibank 
(South  Dakota),  N.A.  v.  Graham,  315  Ga. 
App.  120,  726  S.E.2d  617  (2012),  cert, 
denied,  No.  S12C1281,  2012  Ga.  LEXIS 
1017  (Ga.  2012). 

Statute  as  providing  standing  to  at¬ 
tack  constitutionality  of  other  provi¬ 
sions.  —  Authority  under  this  statute  to 
bring  an  action  for  a  refund  does  not 
provide  standing  to  attack  constitutional¬ 
ity  of  another  statute  when  facts  alleged 
show  no  injury  from  enforcement  of  such 
statute.  Atlanta  Americana  Motor  Hotel 
Corp.  v.  Undercofler,  222  Ga.  295,  149 
S.E.2d  691  (1966). 

State  as  real  party  at  interest.  — 

Action  under  this  statute  against  the  pre¬ 
decessor  of  the  present  commissioner  in 
an  official  capacity  as  commissioner  is  an 
action  against  the  state.  Forrester  v.  Con¬ 
tinental  Gin  Co.,  67  Ga.  App.  119,  19 
S.E.2d  807  (1942). 

State,  by  this  statute,  has  consented 
to  be  sued.  Thompson  v.  Continental  Gin 
Co.,  73  Ga.  App.  694,  37  S.E.2d  819  (1946). 

Consent  to  be  strictly  construed.  — 
State  may  not  be  sued  without  the  state’s 
consent.  If  consent  to  be  sued  is  extended 
by  the  state,  the  scope  of  consent  may  not 
be  extended  by  implication.  Therefore, 
this  statute  is  to  be  strictly  construed. 
Schaffer  v.  Oxford,  102  Ga.  App.  710,  117 
S.E.2d  637  (1960). 
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Electrical  membership  corporation 
lacked  associational  standing  to  seek  a 
sales  tax  refund  on  behalf  of  the  corpora¬ 
tion’s  members/patrons  as  the  corporation 
was  a  nontaxpayer  acting  in  a  represen¬ 
tative  capacity  and  there  was  a  very  lim¬ 
ited  waiver  of  sovereign  immunity  pro¬ 
vided  by  O.C.G.A.  §  48-2-35,  which  did 
not  extend  to  nontaxpayers;  further,  the 
waiver  of  sovereign  immunity  by  Ga. 
Const.  1983,  Art.  I,  Sec.  II,  Para.  IX(e)  was 
to  be  strictly  construed,  and  even  a  tax¬ 
payer  was  prohibited  from  bringing  a  re¬ 
fund  action  on  behalf  of  other  taxpayers 
similarly  situated,  pursuant  to  O.C.G.A. 
§  48-2-35(b)(5).  Sawnee  Elec.  Mbrshp. 
Corp.  v.  Ga.  Dep’t  of  Revenue,  279  Ga.  22, 
608  S.E.2d  611  (2005). 

Consent  is  conditioned  on  prior  fil¬ 
ing  of  refund  claim.  Blackmon  v.  Geor¬ 
gia  Indep.  Oilmen’s  Ass’n,  129  Ga.  App. 
171,  198  S.E.2d  896  (1973),  overruled  on 
other  grounds,  City  of  Atlanta  v.  Barnes, 
276  Ga.  449,  578  S.E.2d  110  (2003). 

To  whom  consent  granted.  —  Stat¬ 
ute  extends  state’s  consent  to  be  sued  only 
with  respect  to  overpayments  by  the  tax¬ 
payer  from  whom  such  tax  was  collected. 
Blackmon  v.  Georgia  Indep.  Oilmen’s 
Ass’n,  129  Ga.  App.  171,  198  S.E.2d  896 
(1973),  overruled  on  other  grounds,  City  of 
Atlanta  v.  Barnes,  276  Ga.  449,  578  S.E.2d 
110  (2003). 

Refundable  Payments 

Applicability  of  statute.  —  Statute  is 
meant  to  apply  in  cases  of  taxes  errone¬ 
ously  or  illegally  assessed  or  collected. 
Hawes  v.  Bigbie,  123  Ga.  App.  122,  179 
S.E.2d  660  (1970). 

What  payments  refundable.  —  Rev¬ 
enue  derived  through  enforcement  of  ex¬ 
ecutive  order  of  commissioner  providing 
for  warehousing  and  other  services  with 
respect  to  distilled  spirits  passing  through 
or  stored  in  a  state-operated  warehouse 
and  handled  by  state  employees  is  not 
revenue  obtained  through  tax  or  license 
within  the  purview  of  this  statute. 
Schaffer  v.  Oxford,  102  Ga.  App.  710,  117 
S.E.2d  637  (1960). 

Compensation  granted  a  dealer  is  not 


allowable  for  one’s  own  tax  liability. 
Blackmon  v.  Premium  Oil  Stations,  Inc., 
129  Ga.  App.  169,  198  S.E.2d  900  (1973). 

Trial  court  properly  dismissed  the  test¬ 
ing  company’s  lawsuit  brought  pursuant 
to  O.C.G.A.  §  48-2-35  and  seeking  a  re¬ 
fund  of  fees  improperly  assessed  under 
the  Motor  Vehicle  Emission  Inspection 
and  Maintenance  Act,  O.C.G.A.  §  12-9-40 
et  seq.,  as  the  state  revenue  commissioner 
did  not  collect  or  administer  the  fee  at 
issue  and  O.C.G.A.  §  48-2-35  only  applied 
to  the  illegal  collection  of  a  tax  or  license 
made  by  the  state  revenue  commissioner. 
Ga.  Emission  Testing  Co.  v.  Reheis,  268 
Ga.  App.  560,  602  S.E.2d  153  (2004). 

Elements  of  Proof 

Elements  of  proof  of  claim  for  re¬ 
fund.  —  In  any  case  when  tax  was  ille¬ 
gally  collected,  the  plaintiff  may  file  the 
plaintiff’s  claim  for  a  refund,  but  in  order 
to  prevail  upon  the  trial  of  the  action  the 
plaintiff  must  show  that  the  taxing  au¬ 
thority  is  not  in  equity  and  good  con¬ 
science  entitled  to  the  money.  Hawes  v. 
Bigbie,  123  Ga.  App.  122,  179  S.E.2d  660 
(1970). 

As  a  prerequisite  to  maintenance  of  an 
action,  the  plaintiff  must  prove  at  trial  the 
plaintiff’s  averment  that  the  basis  on 
which  the  plaintiff  computed  and  paid 
taxes  is  that  taxes  were  not  first  collected 
by  the  plaintiff  from  the  plaintiff’s  cus¬ 
tomers  and  that  the  plaintiff  bore  the 
burden  of  taxes  claimed  to  have  been 
overpaid,  not  the  plaintiff’s  customers. 
Otherwise,  the  plaintiff  has  not  estab¬ 
lished  a  basis  for  asserting  that  the  plain¬ 
tiff  as  a  retailer  has  overpaid  the  plain¬ 
tiff’s  liability  as  a  taxpayer.  Blackmon  v. 
Georgia  Indep.  Oilmen’s  Ass’n,  129  Ga. 
App.  171,  198  S.E.2d  896  (1973),  over¬ 
ruled  on  other  grounds,  City  of  Atlanta  v. 
Barnes,  276  Ga.  449,  578  S.E.2d  110 
(2003). 

Denial  of  Claim 

Refund  of  sales  tax  for  failure  to 
comply  with  regulations.  —  Grant  of 
the  Georgia  Department  of  Revenue’s  mo¬ 
tion  to  dismiss  the  appellants’  complaint 
seeking  a  refund  under  O.C.G.A. 
§  48-2-35  of  state  sales  tax  paid  was  af- 
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firmed  because  the  appellants  failed  to 
comply  with  a  regulation  that,  before 
seeking  a  refund  on  behalf  of  their  cus¬ 
tomers  under  §  48-2-35,  the  appellants 
were  required  to  affirmatively  show  that 
the  alleged  erroneously  or  illegally  col¬ 
lected  tax  had  been  refunded  to  their 
customers,  which  the  appellants  admit¬ 
tedly  had  not  done.  New  Cingular  Wire¬ 
less  PCS,  LLC  v.  Ga.  Dep’t  of  Revenue, 
340  Ga.  App.  316,  797  S.E.2d  190  (2017). 

Effect  of  denial  of  claim  by  commis¬ 
sioner.  —  When  claim  for  tax  refund  is 
denied  by  the  commissioner,  the  taxpayer 
has  action  against  the  state  for  refund. 
The  money,  having  been  paid  into  the 
state  treasury,  is  no  longer  within  the 
power  or  control  of  the  commissioner. 


Wright  v.  Forrester,  192  Ga.  864,  16 
S.E.2d  873  (1941). 

State  is  the  real  party  at  interest  on 
question  of  tax  refund,  and  the  statute 
imposes  no  further  duty  on  the  commis¬ 
sioner  if  the  commissioner  denies  the 
claim.  Wright  v.  Forrester,  192  Ga.  864,  16 
S.E.2d  873  (1941). 

Limitation  of  action.  —  Letter  from 
Department  of  Revenue  denying  a  claim 
for  refund  of  sales  and  use  taxes  com¬ 
menced  the  running  of  the  two-year  limi¬ 
tations  period  even  though  the  denial  was 
for  “lack  of  documentation”  and  there  was 
subsequent  communication  between  the 
taxpayer  and  the  Department.  Collins  v. 
Columbus  Foundries,  Inc.,  262  Ga.  710, 
425  S.E.2d  281  (1993). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


What  payments  refundable.  —  Pay¬ 
ment  of  retail  liquor  license  by  the  owner 
of  a  store,  which  the  owner  shortly  there¬ 
after  sold  to  another,  is  not  recoverable  if 
voluntarily  made.  1948-49  Op.  Att’y  Gen. 
p.  593. 

Language  of  this  statute  clearly  limits 
refunds  made  to  such  taxes  which  may  be 
determined  to  have  been  erroneously  or 
illegally  assessed  and  collected.  There¬ 
fore,  license  fees  voluntarily  paid  for  mo¬ 
tor  vehicle  license  plates  cannot  be  recov¬ 
ered  when  the  owner  of  such  vehicle  later 
decides  not  to  operate  the  vehicle  within 
the  state.  1950-51  Op.  Att’y  Gen.  p.  190. 

Statute  applies  only  to  taxes  paid  to  the 
state  and  has  no  application  to  the  record¬ 
ing  tax  imposed  on  long-term  real  estate 
notes.  1960-61  Op.  Att’y  Gen.  p.  521. 

Overpayment  of  income  taxes  resulting 
from  excess  withholdings  may  not  be  re¬ 


covered  under  normal  circumstances  by 
filing  a  claim  for  refund  or  by  obtaining 
credit  against  liability  of  different  years, 
when  the  taxpayer  does  not  file  an  income 
tax  return  until  more  than  three  years 
after  the  date  of  payment.  1976  Op.  Att’y 
Gen.  No.  76-54. 

Election  by  husband  and  wife  to 
change  from  joint  return  to  separate 
returns.  —  Husband  and  wife  may 
amend  a  previously  filed  return  or  returns 
so  as  to  change  from  joint  return  basis  to 
separate  return  basis,  or  vice  versa,  but 
beyond  the  due  date  of  the  return  they  no 
longer  have  such  right  of  election.  The  tax 
resulting  from  such  election  is  not  errone¬ 
ously  or  illegally  assessed  or  collected  and 
no  refund  shall  be  issued,  even  if  the  tax  is 
higher  than  if  they  had  not  so  elected. 
1963-65  Op.  Att’y  Gen.  p.  589. 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State 
and  Local  Taxation,  §  965  et  seq. 

ALR.  —  Right  to  interest  on  tax  re¬ 
funds,  57  ALR  357. 

When  may  payment  of  tax  or  assess¬ 
ment  be  regarded  as  involuntary  or  made 
under  duress,  64  ALR  9;  84  ALR  294. 

Corporation  which  pays  tax  wrongfully 
exacted  upon  shares  of  its  stock  as  proper 


party  to  maintain  action  for  its  recovery, 
84  ALR  107. 

Action  to  recover  back  tax  illegally  ex¬ 
acted  as  one  upon  contract  as  regards 
applicability  of  limitation  statutes,  92 
ALR  1360. 

Constitutionality  of  statutes  providing 
for  refund  of  taxes  illegally  or  erroneously 
exacted,  98  ALR  284. 
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Excessive  assessments  as  within  con¬ 
templation  of  statute  providing  for  re¬ 
funding  of  taxes  erroneously  or  illegally 
charged,  110  ALR  670. 

Right  to  amend  claim  for  refund  of  taxes 
after  time  for  filing  has  expired,  113  ALR 
1291. 

Right  as  between  dealer  or  manufac¬ 
turer  and  taxing  authorities  in  respect  of 
taxes  and  license  fees  illegally  received  or 
collected,  119  ALR  542. 

Statute  repealing  or  modifying  previous 
statute  providing  for  refunding  of  taxes 
illegally  or  erroneously  assessed,  col¬ 
lected,  or  paid,  as  applicable  retroactively, 
124  ALR  1480. 

Assignability  of  claim  for  tax  refund, 
and  rights  of  assignee  in  respect  thereof, 
134  ALR  1202. 

Right  of  payer,  as  against  taxing  au¬ 
thority,  to  refund  of,  or  credit  for,  amount 
paid  on  another’s  income  tax,  154  ALR 
159. 

Claim  of  government  against  taxpayer 
(or  one  in  privity  with  him)  which  is 
barred  by  lapse  of  time  as  available  to 
defeat  or  diminish  claim  of  taxpayer 
against  government,  or  vice  versa,  154 
ALR  1052;  12  ALR2d  815. 

Power  or  duty,  in  absence  of  statute,  to 
allow  tax  or  license  fee  illegally  exacted  or 
erroneously  paid  as  credit  on  valid  tax  or 
license  fee,  160  ALR  1423. 

Retrospective  operation  of  statute  en¬ 
larging  or  shortening  period  for  claim  of 
tax  refund,  163  ALR  778. 

Right  to  refund  or  recovery  of  back 
taxes  paid  on  property  not  owned  by  tax¬ 
payer,  165  ALR  879. 

When  does  special  limitation  period  for 
filing  applications  for  tax  refund  begin  to 
run,  175  ALR  1100. 

Retrospective  application  and  effect  of 
statutory  provision  for  interest  or  changed 
rate  of  interest,  4  ALR2d  932. 

Claim  of  government  against  taxpayer 
(or  one  in  privity  with  him)  which  is 
barred  by  lapse  of  time  as  available  to 
defeat  or  diminish  claim  of  taxpayer 
against  government,  or  vice  versa,  12 
ALR2d  815. 


Power  to  remit,  release,  or  compromise 
tax  claim,  28  ALR2d  1425. 

When  right  to  refund  of  state  or  local 
taxes  accrues,  within  statute  limiting 
time  for  applying  for  refund,  46  ALR2d 
1350. 

What  constitutes  laches  barring  right  to 
relief  in  taxpayer’s  action,  71  ALR2d  529. 

Right  to  interest  on  tax  refund  or  credit 
in  absence  of  specific  controlling  statute, 
88  ALR2d  823. 

Refund  of  state  inheritance  or  estate  tax 
where  claims  are  proven  against  estate 
after  tax  was  paid,  63  ALR3d  924. 

Propriety  of  class  action  in  state  courts 
to  recover  taxes,  10  ALR4th  655. 

Recovery  of  tax  paid  on  exempt  prop¬ 
erty,  25  ALR4th  186. 

Validity  and  construction  of  state  stat¬ 
ute  or  rule  allowing  or  changing  rate  of 
prejudgment  interest  in  tort  actions,  40 
ALR4th  147. 

Retrospective  application  and  effect  of 
state  statute  or  rule  allowing  interest  or 
changing  rate  of  interest  on  judgments  or 
verdicts,  41  ALR4th  694. 

Validity  and  applicability  of  statutory 
time  limit  concerning  taxpayer’s  claim  for 
state  tax  refund,  1  ALR6th  1. 

Voluntary  payment  doctrine  as  bar  to 
recovery  of  payment  of  generally  unlawful 
tax,  1  ALR6th  229. 

Construction  and  operation  of  statutory 
time  limit  for  filing  claim  for  state  tax 
refund,  14  ALR6th  119. 

Effect  of  delay  in  receipt  or  negotiation 
of  refund  check  in  determining  right  to 
interest  under  §  6611  of  the  Internal  Rev¬ 
enue  Code  (26  USCA  §  6611),  145  ALR 
Fed.  437. 

What  constitutes  payment  for  purposes 
of  commencing  limitations  period  under 
Internal  Revenue  Code  (26  U.S.C.A. 
§  6511(a))  for  refund  of  tax  overpayments, 
160  ALR  Fed.  137. 

What  constitutes  plain,  speedy,  and  ef¬ 
ficient  state  remedy  under  Tax  Injunction 
Act  (28  USCS  §  1341),  prohibiting  federal 
district  courts  from  interfering  with  as¬ 
sessment,  levy,  or  collection  of  state  busi¬ 
ness  taxes,  31  ALR  Fed.  2d  237. 
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48-2-35.1.  Refund  of  sales  and  use  taxes;  expedited  refunds. 

(a)  If  a  certificate  or  exemption  determination  letter  issued  by  the 
commissioner  certifying  that  the  purchaser  is  entitled  to  purchase 
tangible  personal  property  or  taxable  services  without  the  payment  of 
sales  and  use  tax  has  not  been  obtained  and  used  prior  to  purchasing 
such  tangible  personal  property  or  taxable  services,  a  refund  of  sales 
and  use  taxes  shall  be  made  without  interest. 

(b)  Any  taxpayer  who  wishes  to  expedite  the  payment  of  a  sales  and 
use  tax  claim  for  refund  may  apply  to  the  commissioner  for  such 
expedited  refund;  and  as  part  of  such  application  the  taxpayer  shall  file 
a  bond  that  is  satisfactory  to  the  commissioner  as  security  for  the 
repayment  of  such  refund  and  any  applicable  tax,  interest,  penalties, 
fees,  or  costs  in  the  event  that  the  commissioner  determines  within  the 
applicable  statute  of  limitations  that  all  or  a  portion  of  such  refund  was 
paid  in  error.  The  commissioner  shall  issue  the  refund  within  30  days  of 
the  date  of  the  posting  of  the  approved  bond.  Any  assessment  of  tax, 
interest,  penalties,  fees,  or  costs  related  to  the  payment  of  such  refund 
claim  shall  be  made  within  three  years  after  the  date  that  such  refund 
was  paid  by  the  commissioner. 

(c) (1)  As  used  in  this  subsection,  the  term: 

(A)  “Disregard”  means  any  careless,  reckless,  or  intentional 
disregard. 

(B)  “Excessive  amount”  means  that  portion  of  the  claim  for 
refund  that  exceeds  the  amount  that  is  eligible  for  refund  and  for 
which  there  is  no  reasonable  basis. 

(C)  “Frivolously  filed”  means  a  sales  and  use  tax  claim  for  refund 
in  which  the  amount  claimed  exceeds  the  amount  eligible  for 
refund  by  at  least  50  percent. 

(D)  “Negligence”  includes  any  failure  to  make  a  reasonable 
attempt  to  comply  with  the  provisions  of  this  title. 

(E)  “Reasonable  basis”  means  a  position  that  is  reasonably  based 
on  one  or  more  of  the  following  authorities:  applicable  provisions  of 
this  title  and  other  statutory  provisions;  proposed  and  adopted 
regulations  construing  such  statutes;  court  cases;  official  opinions 
of  the  Attorney  General;  and  letter  rulings,  policy  statements, 
informational  bulletins,  and  other  administrative  pronouncements 
published  by  the  commissioner.  Notwithstanding  the  preceding  list 
of  authorities,  an  authority  shall  not  continue  to  be  an  authority  to 
the  extent  it  is  overruled  or  modified,  implicitly  or  explicitly,  by  a 
body  with  the  power  to  overrule  or  modify  the  earlier  authority. 

(2)  Any  taxpayer  who  frivolously  files  a  sales  and  use  tax  claim  for 

refund  shall  be  subject  to  a  penalty  of  20  percent  of  the  excessive 
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amount.  No  penalty  shall  be  assessed  pursuant  to  this  subsection 
against  any  portion  of  an  excessive  amount  for  which  a  refund  is 
claimed  in  good  faith  and  the  filing  of  which  was  not  due  to  negligence 
or  disregard  of  the  law.  The  determination  of  whether  a  taxpayer 
acted  in  good  faith  shall  be  made  on  a  case-by-case  basis,  taking  into 
account  all  pertinent  facts  and  circumstances.  Generally,  the  most 
important  factor  in  such  determination  is  the  extent  of  the  taxpayer’s 
effort  to  assess  the  taxpayer’s  proper  tax  liability.  Circumstances  that 
may  indicate  good  faith  shall  include  an  honest  misunderstanding  of 
fact  or  law  that  is  reasonable  in  light  of  all  the  facts  and  circum¬ 
stances,  including  the  experience,  knowledge,  and  education  of  the 
taxpayer.  An  isolated  computational  or  transcriptional  error  gener¬ 
ally  is  not  inconsistent  with  good  faith. 

(3)  In  addition  to  the  penalty  imposed  under  paragraph  (2)  of  this 
subsection,  when  all  or  part  of  the  excessive  amount  of  the  taxpayer’s 
claim  for  refund  is  based  on  a  position  which  is  knowingly  and 
willfully  advanced  in  bad  faith  and  is  patently  improper,  such 
taxpayer  shall  be  guilty  of  a  misdemeanor  and,  upon  conviction 
thereof,  shall  be  punished  by  a  fine  of  not  more  than  $1,000.00. 

(d)  Except  as  provided  for  in  this  subsection,  for  the  purposes  of  all 
claims  for  refund  of  sales  and  use  taxes  erroneously  or  illegally  assessed 
and  collected,  the  term  “taxpayer”  as  used  in  Code  Section  48-2-35  shall 
mean  a  dealer  as  defined  in  Code  Section  48-8-2  that  collected  and 
remitted  erroneous  or  illegal  sales  and  use  taxes  to  the  commissioner.  A 
person  that  has  erroneously  or  illegally  paid  sales  taxes  to  a  dealer  that 
collected  and  remitted  such  taxes  to  the  commissioner  may  file  a  claim 
for  refund  either  initially  with  the  commissioner  or,  alternatively,  elect 
to  seek  a  refund  from  the  dealer,  by  submitting  a  written  request  for 
refund  to  the  dealer,  and  file  a  claim  for  refund  with  the  commissioner 
after  being  unable  to  obtain  a  refund  from  such  dealer.  Such  person 
shall  also  be  considered  a  taxpayer  for  purposes  of  filing  a  claim  for 
refund  with  the  commissioner  under  Code  Section  48-2-35,  but  only  if 
such  person: 

(1)  When  filing  a  refund  claim  initially  with  the  commissioner, 
provides  the  department  with  a  notarized  form  prescribed  by  the 
commissioner  and  executed  by  the  dealer  affirming  that  the  dealer: 

(A)  Has  not  claimed  or  will  not  claim  a  refund  of  the  same  tax 
included  in  the  person’s  request  for  refund; 

(B)  Will  provide  to  the  person  any  information  or  documentation 
in  the  dealer’s  possession  needed  for  submission  to  the  department 
to  support  or  prove  the  claim  for  refund; 

(C)  Has  remitted  to  the  state  the  taxes  being  sought  for  refund; 
and 
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(D)  Has  not  taken  or  will  not  take  a  credit  for  taxes  being  sought 
for  refund;  or 

(2)(A)  When  filing  a  refund  claim  with  the  commissioner  after 
being  unable  to  obtain  a  refund  from  such  dealer,  such  person 
provides  a  letter  or  other  information  as  may  be  requested  by  the 
commissioner  that  either: 

(i)  The  dealer  refused  or  was  unable  to  refund  the  erroneously 
or  illegally  assessed  and  collected  taxes;  or 

(ii)  The  dealer  did  not  act  upon  the  person’s  written  request 
for  refund  of  the  erroneously  or  illegally  assessed  and  collected 
taxes  within  90  days  from  the  date  of  such  request  for  refund. 

(B)  Upon  acceptance  of  such  letter  or  information  by  the  com¬ 
missioner,  the  dealer  shall  be  deemed  to  have  assigned  all  rights  to 
the  refund  to  such  person.  (Code  1981,  §  48-2-35.1,  enacted  by  Ga. 
L.  2004,  p.  630,  §  1;  Ga.  L.  2009,  p.  813,  §  1/HB  441;  Ga.  L.  2009, 
p.  816,  §  4/HB  485;  Ga.  L.  2013,  p.  677,  §  1/SB  137.) 


Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2009,  subsection 
(a)  as  enacted  by  Ga.  L.  2009,  p.  816, 
§  4/HB  485  was  redesignated  as  subsec¬ 
tion  (d).  Subsection  (b)  as  designated  by 
Ga.  L.  2009,  p.  816,  §  4/HB  485  was 
identical  to  subsection  (a)  as  designated 
by  Ga.  L.  2009,  p.  813,  §  1/HB  441,  so  the 
subsection  (a)  designation  by  Ga.  L.  2009, 
p.  813,  §  1/HB  441,  was  retained. 


Editor’s  notes.  —  Ga.  L.  2004,  p.  630, 
§  2,  not  codified  by  the  General  Assembly, 
provides  that  this  Code  section  shall  be 
applicable  to  any  sales  and  use  tax  refund 
claim  filed  on  or  after  July  1,  2004. 

Ga.  L.  2009,  p.  816,  §  1,  not  codified  by 
the  General  Assembly,  provides  that: 
“This  Act  shall  be  known  and  may  be  cited 
as  the  ‘Improved  Taxpayer  Customer  Ser¬ 
vice  Act  of  2009.”’ 


JUDICIAL  DECISIONS 


Direct  cause  of  action  not  permit¬ 
ted.  —  Since  the  plain  language  of 
O.C.G.A.  §  48-2-35. 1(d)  provides  that  a 
person  may  seek  a  refund  of  erroneously 
paid  sales  tax  from  a  dealer  who  collected 
and  remitted  the  tax  to  the  commissioner 
or  directly  from  the  commissioner,  but 


does  not  mention  a  direct  cause  of  action 
against  the  dealer,  the  customers  were  not 
authorized  to  bring  a  direct  action  for  a 
refund  of  allegedly  over-collected  sales  tax 
against  the  power  company.  Ga.  Power  Co. 
v.  Cazier,  321  Ga.  App.  576,  740  S.E.2d 
458  (2013). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Fingerprinting  not  required.  —  An 

offense  arising  from  a  violation  of 
O.C.G.A.  §  48-2-35.1  does  not,  at  this  time, 
appear  to  be  an  offense  for  which  finger¬ 


printing  is  required;  thus,  this  offense  is 
not  designated  as  one  for  which  those 
charged  are  to  be  fingerprinted.  2010  Op. 
Att’y  Gen.  No.  2010-2. 
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RESEARCH  REFERENCES 

ALR.  —  Construction  and  operation  of 
statutory  time  limit  for  filing  claim  for 
state  tax  refund,  14  ALR6th  119. 

48-2-36.  Extension  of  time  for  returns. 

(a)  The  commissioner  may  grant,  upon  written  request,  a  reasonable 
extension  of  time  for  filing  returns,  declarations,  or  other  documents 
required  under  state  revenue  laws  whenever,  in  the  reasonable  exercise 
of  such  commissioner’s  judgment,  a  good  cause  for  the  extension  exists. 
The  commissioner  shall  keep  a  record  of  every  extension  granted  and 
the  reason  for  the  extension.  No  extension  or  extensions,  except  as 
otherwise  expressly  provided  by  law,  shall  aggregate  more  than  six 
months,  nor  shall  any  extension  of  time  for  filing  returns,  except  as 
otherwise  expressly  provided  by  law,  operate  to  delay  the  payment  of  a 
tax  unless  a  bond  satisfactory  to  the  commissioner  is  posted.  In  no  event 
shall  the  commissioner  extend  the  time  of  filing  returns  which  are 
required  to  be  filed  with  the  tax  receiver  or  tax  commissioner. 

(b)  Notwithstanding  any  other  provision  in  the  laws  of  this  state,  in 
the  case  of  a  taxpayer  determined  by  the  commissioner  to  be  affected  by 
a  presidentially  declared  disaster,  as  defined  in  Internal  Revenue  Code 
Section  1033(h)(3),  or  a  terroristic  or  military  action,  as  defined  in 
Internal  Revenue  Code  Section  692(c)(2),  the  commissioner  may  specify 
a  period  of  up  to  one  year  that  may  be  disregarded  in  determining, 
under  the  laws  of  this  state,  in  respect  of  any  tax  liability,  fee  liability, 
or  other  liability  of  such  taxpayer: 

(1)  Whether  any  of  the  actions  described  in  subsection  (c)  of  this 
Code  section  were  performed  within  the  time  prescribed  therefor, 
determined  without  regard  to  extension  under  any  other  provision  of 
the  laws  of  this  state  for  periods  after  the  date,  as  determined  by  the 
commissioner,  of  such  disaster  or  action; 

(2)  The  amount  of  any  interest,  penalty,  or  addition  to  the  taxes, 
fees,  or  other  liability  for  periods  after  the  date,  as  determined  by  the 
commissioner,  of  such  disaster  or  action;  and 

(3)  The  amount  of  any  refund. 

(c)  Actions  which  may  be  extended: 

(1)  Filing  any  return  of  taxes,  fees,  or  other  liability; 

(2)  Payment  of  any  taxes,  fees,  or  other  liability  or  any  installment 
thereof; 

(3)  Filing  a  petition  with  the  superior  court,  the  Georgia  Tax 
Tribunal  in  accordance  with  Chapter  13A  of  Title  50,  or  the  Office  of 
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State  Administrative  Hearings  as  allowed  under  the  laws  of  this 
state; 

(4)  Allowance  of  a  refund  of  any  taxes,  fees,  or  other  liability; 

(5)  Filing  a  claim  for  refund  of  any  taxes,  fees,  or  other  liability; 

(6)  Bringing  suit  upon  any  such  claim  for  refund; 

(7)  Assessment  of  any  taxes,  fees,  or  other  liability; 

(8)  Giving  or  making  any  notice,  assessment,  or  demand  for  the 
payment  of  any  taxes,  fees,  or  other  liability; 

(9)  Collection,  by  the  commissioner,  by  tax  execution,  or  otherwise, 
of  the  amount  of  any  liability  of  any  taxes,  fees,  or  other  liability; 

(10)  Bringing  suit  by  the  department,  or  any  officer  on  its  behalf,  in 
respect  of  any  liability  in  respect  of  any  taxes,  fees,  or  other  liability; 
and 

(11)  Any  other  action  required  or  permitted  under  the  laws  admin¬ 
istered  by  the  commissioner.  (Ga.  L.  1937-38,  Ex.  Sess.,  p.  77,  §  27; 
Code  1933,  §  91A-234,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L. 
2006,  p.  200,  §  4/HB  1310;  Ga.  L.  2012,  p.  318,  §  3/HB  100;  Ga.  L. 
2016,  p.  864,  §  48/HB  737.) 

The  2016  amendment,  effective  May 
3,  2016,  part  of  an  Act  to  revise,  modern¬ 
ize,  and  correct  the  Code,  revised  capital¬ 
ization  in  paragraph  (c)(3). 

Editor’s  notes.  —  Ga.  L.  2012,  p.  318, 

§  16(b)/HB  100,  not  codified  by  the  Gen¬ 
eral  Assembly,  provides,  in  part,  that: 

“Sections  1  through  14  of  this  Act  shall 


become  effective  on  January  1,  2013,  pro¬ 
vided  that  cases  pending  on  January  1, 
2013,  shall  continue  to  be  governed  by  the 
law  in  effect  on  December  31,  2012,  until 
the  conclusion  of  the  case.” 

Law  reviews.  —  For  article  on  the 
2012  amendment  of  this  Code  section,  see 
29  Ga.  St.  U.  L.  Rev.  70  (2012). 


RESEARCH  REFERENCES 


ALR.  —  Power  of  officer  charged  with 
duty  of  extending  taxes  to  add  to  amount 
certified  to  him,  110  ALR  126. 

48-2-37.  Preparation  of  delinquent  returns. 


In  any  case  in  which  any  return,  report,  or  other  information  is  not 
filed  or  made  available  to  the  commissioner  as  required  by  law,  the 
commissioner  may  proceed  at  the  expense  of  the  delinquent  taxpayer  to 
ascertain  such  information  in  any  way  which  the  commissioner  reason¬ 
ably  considers  proper  or  appropriate;  and  the  commissioner  is  autho¬ 
rized  to  prepare,  execute,  and  file  such  returns.  Any  return  so  made  and 
filed  by  the  commissioner  or  his  agent  shall  be  prima  facie  correct  and 
sufficient  for  all  legal  purposes.  (Ga.  L.  1931,  Ex.  Sess.,  p.  24,  §  48;  Code 
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1933,  §  92-3212;  Ga.  L.  1937,  p.  109,  §  16;  Ga.  L.  1937-38,  Ex.  Sess.,  p. 
77,  §  35;  Code  1933,  §  91A-246,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

OPINIONS  OF  THE  ATTORNEY  GENERAL 


Construction  with  other  provi¬ 
sions.  —  Construing  former  Code  1933, 
§  92-3212  (see  now  O.C.G.A.  §  48-2-37) 
together  with  former  Code  1933,  Ch. 
92-30  through  92-33C  (see  now  O.C.G.A. 
Ch.  7,  T.  48),  the  General  Assembly  did  not 
intend  more  than  that  the  return  pre¬ 
pared  by  the  commissioner  should  take 
the  place  of  a  return  prepared  by  the 
taxpayer.  Therefore,  the  commissioner 
has  authority  to  make  and  file  a  return  on 
behalf  of  a  delinquent  taxpayer  when  no 
return  has  been  filed,  and  such  return 
may  be  based  upon  the  best  information 
available  to  the  commissioner.  1954-56 
Op.  Att’y  Gen.  p.  757. 


It  was  the  intent  of  the  General  Assem¬ 
bly  that  the  procedure  provided  in  former 
Code  1933,  §  92-3302  (see  now  O.C.G.A. 
§  48-2-48)  should  be  followed  regardless 
of  whether  a  return  was  filed  by  the  tax¬ 
payer  personally  or  the  commissioner  un¬ 
der  former  Code  1933,  §  92-3212  (see  now 
O.C.G.A.  §  48-2-37)  in  the  commissioner’s 
behalf.  Therefore,  the  commissioner  or  the 
commissioner’s  deputy  cannot  issue  a  fieri 
facias  in  cases  when  a  return  was  made 
and  filed  under  former  Code  1933, 
§  92-3212  without  making  a  formal  as¬ 
sessment  under  the  procedure  provided 
for  in  former  Code  1933,  §  92-3302. 
1954-56  Op.  Att’y  Gen.  p.  757. 


48-2-38.  Due  date;  interest  on  deferred  taxes. 


(a)  Except  as  otherwise  expressly  provided  by  law,  all  state  taxes  and 
licenses  except  ad  valorem  and  income  taxes  shall  be  due  and  payable 
either  with  the  return  or  within  30  days  after  notice,  as  the  case  may  be. 

(b)  When  the  collection  of  any  tax  specified  in  subsection  (a)  of  this 
Code  section  is  deferred  under  any  law  and  unless  a  higher  rate  of 
interest  or  penalty  is  fixed  by  law,  interest  at  the  rate  specified  in  Code 
Section  48-2-40  shall  be  collected  thereon  from  the  due  date  until  the 
date  of  payment.  (Ga.  L.  1937-38,  Ex.  Sess.,  p.  77,  §  28;  Code  1933, 
§  91A-235,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1980,  p.  10,  §  2.) 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State 
and  Local  Taxation,  §§  724,  730,  767. 

48-2-39.  When  date  for  payment  or  filing  on  holiday. 


When  the  date  prescribed  by  or  imposed  pursuant  to  law  for  the 
making  of  any  return,  the  filing  of  any  paper  or  document,  or  the 
payment  of  any  tax  or  license  fee  pursuant  to  this  title  or  any  law 
relating  to  the  taxation  and  licensing  of  automobiles,  trucks,  or  trailers 
falls  on  a  Saturday,  Sunday,  legal  holiday,  or  day  on  which  the  Federal 
Reserve  Bank  is  closed,  the  making  of  the  return,  the  filing  of  the  paper 
or  document,  or  the  payment  of  the  tax  or  license  fee  shall  be  postponed 
by  the  person  required  to  take  such  action  until  the  first  day  following 
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which  is  not  a  Saturday,  Sunday,  legal  holiday,  or  day  on  which  the 
Federal  Reserve  Bank  is  closed.  (Code  1933,  §  91A-236,  enacted  by  Ga. 
L.  1978,  p.309,  §  2;  Ga.  L.  1980,  p.  712,  §  1;  Ga.  L.  2015,  p.  888,  §  1/HB 
234.) 

The  2015  amendment,  effective  May  Bank  is  closed”  for  “Sunday,  or  legal  holi- 
6,  2015,  substituted  “Sunday,  legal  holi-  day”  in  the  middle  and  at  the  end  of  this 
day,  or  day  on  which  the  Federal  Reserve  Code  section. 

48-2-40.  Rate  of  interest  on  past  due  taxes. 


Except  as  otherwise  expressly  provided  by  law,  taxes  owed  the  state 
or  any  local  taxing  jurisdiction  shall  bear  interest  at  an  annual  rate 
equal  to  the  bank  prime  loan  rate  as  posted  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  in  statistical  release  H.  15  or  any 
publication  that  may  supersede  it,  plus  3  percent,  to  accrue  monthly. 
Such  annual  interest  rate  shall  be  determined  for  each  calendar  year 
based  on  the  first  weekly  posting  of  statistical  release  H.  15  on  or  after 
January  1  of  each  calendar  year.  Interest  shall  begin  to  accrue  from  the 
date  the  tax  is  due  until  the  date  the  tax  is  paid.  For  the  purposes  of  this 
Code  section,  any  period  of  less  than  one  month  shall  be  considered  to 
be  one  month.  This  Code  section  shall  also  apply  to  alcoholic  beverage 
taxes.  (Code  1933,  §  91A-239.2,  enacted  by  Ga.  L.  1980,  p.  10,  §  4;  Ga. 
L.  1980,  p.  1759,  §  1;  Ga.  L.  2016,  p.  574,  §  3/HB  960.) 


The  2016  amendment,  effective  July 
1,  2016,  in  the  first  sentence,  substituted 
“at  an  annual  rate  equal  to  the  bank 
prime  loan  rate  as  posted  by  the  Board  of 
Governors  of  the  Federal  Reserve  System 
in  statistical  release  H.  15  or  any  publica¬ 
tion  that  may  supersede  it,  plus  3  percent, 
to  accrue  monthly”  for  “at  the  rate  of  1 
percent  per  month”,  added  the  second 
sentence,  and  added  “Interest  shall  begin 
to  accrue”  at  the  beginning  of  the  third 
sentence.  See  Editor’s  notes  for  applicabil¬ 
ity. 

Cross  references.  —  Penalties  for  fail¬ 


ure  to  pay  taxes  or  license  fees  on  alcoholic 
beverages,  §  3-2-11. 

Editor’s  notes.  —  Ga.  L.  2016,  p.  574, 
§  6(b)/HB  960,  not  codified  by  the  General 
Assembly,  provides:  “The  new  penalty  and 
interest  rates  provided  in  Sections  2,  3, 
and  4  of  this  Act  shall  apply  to  penalties 
and  interest  accrued  on  or  after  the  effec¬ 
tive  date  of  this  Act.”  This  Act  became 
effective  July  1,  2016. 

Law  reviews.  —  For  article,  “Proce¬ 
dure  and  Problems  in  Georgia  Ad  Valorem 
Tax  Appeals,”  see  26  Ga.  St.  B.  J.  98 
(1990). 


JUDICIAL  DECISIONS 


Failure  to  award  interest.  —  When  a 
trial  court  found  a  tax  commissioner  im¬ 
properly  refused  to  pay  a  tax  execution 
holder’s  executions,  but  did  not  find  the 
commissioner  had  good  cause  for  the  re¬ 
fusal  and  did  not  award  the  holder  20 
percent  interest,  pursuant  to  O.C.G.A. 
§  15-13-3(a),  the  matter  had  to  be  re¬ 


manded  for  a  determination  of  the  good 
cause  issue  and  to  consider  the  holder’s 
entitlement  to  one  percent  interest  per 
month,  pursuant  to  O.C.G.A.  §§  48-2-40 
and  48-3-20.  Scott  v.  Vesta  Holdings  I, 
LLC,  275  Ga.  App.  196,  620  S.E.2d  447 
(2005). 
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OPINIONS  OF  THE  ATTORNEY  GENERAL 

Reference  in  O.C.G.A.  §  48-2-40  to  a  est)  day  of  the  next  succeeding  month, 
month  means  that  period  of  time  from  1982  Op.  Att’y  Gen.  No.  U82-19. 
any  day  of  a  month  to  the  same  (or  near- 


48-2-41.  Authority  to  waive  interest  on  unpaid  taxes. 

The  commissioner  may  waive  the  collection  of  any  interest,  in  whole 
or  in  part,  due  the  state  on  any  unpaid  taxes  whenever  or  to  the  extent 
that  he  reasonably  determines  that  the  delay  in  payment  of  the  taxes 
was  attributable  to  the  action  or  inaction  of  the  department.  (Ga.  L. 
1960,  p.  990,  §  2;  Code  1933,  §  91A-238,  enacted  by  Ga.  L.  1978,  p.  309, 
§  2;  Ga.  L.  1982,  p.  3,  §  48.) 

OPINIONS  OF  THE  ATTORNEY  GENERAL 


Authority  if  facts  undisputed  and 
assessment  correct.  —  There  is  no  pro¬ 
vision  authorizing  the  commissioner  to 
compromise  or  settle  the  principal  amount 


of  tax  in  dispute  when  there  is  no  dispute 
as  to  the  facts  and  the  commissioner  finds 
that  the  assessment  is  correct  in  all  re¬ 
spects.  1969  Op.  Att’y  Gen.  No.  69-30. 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State  ALR.  —  Power  to  remit,  release,  or 
and  Local  Taxation,  §§  749,  750.  compromise  tax  claim,  28  ALR2d  1425. 

C.J.S.  —  85  C.J.S.,  Taxation,  §§  743  et 
seq.,  1750  et  seq. 

48-2-42.  Nature  of  penalties. 


All  penalties  imposed  by  law  are  part  of  the  tax  and  are  to  be  collected 
as  such.  The  proceedings  to  collect  the  original  tax,  the  tax  constituted 
from  penalties  imposed,  and  the  interest  shall  all  be  conducted  in  the 
same  manner.  Any  provision  of  law  for  criminal  prosecution  shall  not 
operate  under  the  tax  laws  of  this  state  to  relieve  any  taxpayer  of  any 
tax,  penalty,  or  interest  imposed  by  law.  (Ga.  L.  1937-38,  Ex.  Sess.,  p. 
77,  §  37;  Code  1933,  §  91A-237,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 


JUDICIAL  DECISIONS 


Cited  in  Bannister  v.  Douglas  County 
Bd.  of  Tax  Assessors,  219  Ga.  App.  68,  464 
S.E.2d  29  (1995). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Construction  with  other  provi¬ 
sions.  —  Penalty  collected  under  former 
Code  1933,  §  92-6913  (see  now  O.C.G.A. 


§  48-5-299)  should  be  paid  into  the  county 
treasury,  and  remain  the  property  of  the 
county,  notwithstanding  Ga.  L.  1937-38, 
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Ex.  Sess.,  p.  77,  §  37  (see  now  O.C.G.A. 
§  48-2-42).  1954-56  Op.  Att’y  Gen.  p.  577. 

Penalties  for  failure  to  make  timely  tax 
returns  arising  under  former  Code  1933, 
§  92-6913  (see  now  O.C.G.A.  §  48-5-299) 
were  property  of  the  county,  and  no  divi¬ 
sion  should  be  made  for  the  state  or  the 
school  system.  Since  under  former  Code 
1933,  §  92-6913,  penalties  must  be  paid 


into  the  county  treasury,  Ga.  L.  1937-38, 
Ex.  Sess.,  p.  77,  §  37  (see  now  O.C.G.A. 
§  48-2-42)  did  not  affect  the  matter,  even 
though  Ga.  L.  1937-38,  Ex.  Sess.,  p.  77, 
§  37  stated  that  penalties  were  part  of  the 
tax.  1972  Op.  Att’y  Gen.  No.  U72-22. 

Statute  makes  penalties  and  inter¬ 
est  as  much  a  part  of  the  tax  as  the  tax 
itself.  1963-65  Op.  Att’y  Gen.  p.  25. 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State 
and  Local  Taxation,  §  717. 

C.J.S.  —  85  C.J.S.,  Taxation,  §§  1715, 

1728  et  seq.,  1742,  1747  et  seq. 

ALR.  —  Constitutionality  of  legislation 
prescribing  rate  of  interest  or  penalty  for 
nonpayment  of  taxes,  or  the  conditions 
liability  in  that  regard,  operative  only  in 
certain  political  subdivisions,  111  ALR 
1354. 

48-2-43.  Authority  to  waive  penalties. 

The  commissioner  may  waive,  in  whole  or  in  part,  the  collection  of 
any  amount  due  the  state  as  a  penalty  under  any  revenue  law  of  this 
state  whenever  or  to  the  extent  that  he  reasonably  determines  that  the 
default  giving  rise  to  the  penalty  was  due  to  reasonable  cause  and  not 
due  to  gross  or  willful  neglect  or  disregard  of  the  law  or  of  regulations 
or  instructions  issued  pursuant  to  the  law.  (Ga.  L.  1960,  p.  990,  §  1; 
Code  1933,  §  91A-239,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

OPINIONS  OF  THE  ATTORNEY  GENERAL 


Liability  to  penalty  imposed  for  failure 
to  pay  tax  of  one  who  in  good  faith  con¬ 
tested  its  validity,  147  ALR  142. 

Debts  arising  from  tax  penalties  as  ex¬ 
ceptions  to  bankruptcy  discharge  under 
§  523(a)(7)(A)  and  (B)  of  Bankruptcy 
Code  of  1978  (11  USCA  §  523(a)(7)(A)  and 
(B)),  157  ALR  Fed.  313. 


Grounds  for  waiving  penalty.  — 

There  is  no  provision  authorizing  the  com¬ 
missioner  to  compromise  or  settle  the 
principal  amount  of  tax  in  dispute  when 


there  is  no  dispute  as  to  the  facts  and  the 
commissioner  finds  that  the  assessment  is 
correct  in  all  respects.  1969  Op.  Att’y  Gen. 
No.  69-30. 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State 
and  Local  Taxation,  §  749. 

C.J.S.  —  85  C.J.S.,  Taxation,  §§  1711  et 
seq.,  1743. 

ALR.  —  Liability  to  penalty  imposed  for 


failure  to  pay  tax  of  one  who  in  good  faith 
contested  its  validity,  147  ALR  142. 

Power  to  remit,  release,  or  compromise 
tax  claim,  28  ALR2d  1425. 
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48-2-44.  Penalty  and  interest  on  failure  to  file  return  or  pay 
revenue  held  in  trust  for  state;  penalty  and  interest  on 
willful  failure  to  pay  ad  valorem  tax;  distribution  of 
penalties  and  interest. 

(a)  In  any  instance  in  which  any  person  willfully  fails  to  file  a  report, 
return,  or  other  information  required  by  law  or  willfully  fails  to  pay  the 
commissioner  any  revenue  held  in  trust  for  the  state,  such  person  shall 
pay,  in  the  absence  of  a  specific  statutory  civil  penalty  for  the  failure,  a 
penalty  of  10  percent  of  the  amount  of  revenue  held  in  trust  and  not 
paid  on  or  before  the  time  prescribed  by  law,  together  with  interest  on 
the  principal  amount  at  the  rate  specified  in  Code  Section  48-2-40  from 
the  date  the  return  should  have  been  filed  or  the  revenue  held  in  trust 
should  have  been  remitted  until  it  is  paid. 

(b) (1)  In  any  instance  in  which  any  person  willfully  fails,  on  or  after 
July  1,  1981,  to  pay,  within  120  days  of  the  date  when  due,  any  ad 
valorem  tax  owed  the  state  or  any  local  government,  such  person 
shall  pay,  in  the  absence  of  a  specific  statutory  civil  penalty  for  the 
failure,  a  penalty  of  5  percent  of  the  amount  of  tax  due  and  not  paid 
at  the  time  such  penalty  is  assessed,  together  with  interest  as 
specified  by  law.  After  120  days  from  the  imposition  of  the  initial 
penalty,  an  additional  penalty  of  5  percent  of  any  tax  amount 
remaining  due  shall  be  imposed,  together  with  interest  as  specified 
by  law.  If  any  tax  amount  remains  due  after  120  days  from  the 
imposition  of  such  additional  penalty,  a  penalty  of  5  percent  shall  be 
imposed,  together  with  interest  as  specified  by  law.  Should  any  tax 
amount  remain  due  120  days  after  such  date,  a  penalty  of  5  percent 
shall  be  imposed,  together  with  interest  as  specified  by  law.  The 
aggregate  amount  of  penalties  imposed  pursuant  to  this  subsection 
shall  not  exceed  an  amount  equal  to  20  percent  of  the  principal 
amount  of  the  tax  originally  due.  These  penalties  shall  not,  however, 
apply  in  the  case  of: 

(A)  Ad  valorem  taxes  of  $500.00  or  less  on  homestead  property 
as  defined  in  Part  1  of  Article  2  of  Chapter  5  of  this  title;  or 

(B)  With  respect  to  tax  year  1986  and  future  tax  years,  ad 
valorem  taxes  of  any  amount  on  homestead  property  as  defined  in 
Part  1  of  Article  2  of  Chapter  5  of  this  title,  if  the  homestead 
property  was  during  the  tax  year  acquired  by  a  new  owner  who  did 
not  receive  a  tax  bill  for  the  tax  year  and  who  immediately  before 
acquiring  the  homestead  property  resided  outside  the  State  of 
Georgia  and  if  the  taxes  are  paid  within  one  year  following  the  due 
date. 

(2)  Any  city  or  county  authorized  as  of  April  22,  1981,  by  statute  or 
constitutional  amendment  to  receive  a  penalty  of  greater  than  10 
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percent  for  failure  to  pay  an  ad  valorem  tax  is  authorized  to  continue 
to  receive  that  amount. 

(3)  With  respect  to  all  penalties  and  interest  received  by  the  tax 
commissioner  on  or  after  July  1,  1998,  unless  otherwise  specifically 
provided  for  by  general  law,  the  tax  commissioner  shall  distribute 
penalties  collected  and  interest  collected  or  earned  as  follows: 

(A)  Penalties  collected  for  failure  to  pay  ad  valorem  taxes 
attributable  to  the  Board  of  Education  or  independent  school 
district  shall  be  paid  into  the  county  treasury  in  the  same  manner 
and  at  the  same  time  the  tax  is  collected  and  distributed  to  the 
county,  and  they  shall  remain  the  property  of  the  county; 

(B)  Interest  earned  by  the  tax  commissioner  on  taxes  collected 
but  not  yet  disbursed  shall  be  distributed  pro  rata  based  on  each 
taxing  jurisdiction’s  share  of  the  total  amount  upon  which  the 
interest  was  computed;  and 

(C)  Except  as  otherwise  provided  in  subparagraph  (A)  of  this 
paragraph,  penalties  collected  for  failure  to  return  property  for  ad 
valorem  taxation  or  failure  to  pay  ad  valorem  taxes,  and  interest 
collected  on  delinquent  ad  valorem  taxes,  shall  be  distributed  pro 
rata  based  on  each  taxing  jurisdiction’s  share  of  the  total  tax  on 
which  the  penalty  or  interest  was  computed.  (Ga.  L.  1937-38,  Ex. 
Sess.,  p.  77,  §  38;  Code  1933,  §  91A-239.1,  enacted  by  Ga.  L.  1979, 
p.  5,  §  10;  Ga.  L.  1980,  p.  10,  §  3;  Ga.  L.  1981,  p.  1857,  §  5;  Ga.  L. 
1986,  p.  1322,  §  1;  Ga.  L.  1998,  p.  1120,  §  1;  Ga.  L.  1999,  p.  81, 
§  48;  Ga.  L.  2015,  p.  1219,  §  4/HB  202;  Ga.  L.  2016,  p.  574,  §  4/HB 
960.) 


The  2015  amendment,  effective  Janu¬ 
ary  1,  2016,  substituted  “such  person  shall 
pay”  for  “he  shall  pay”  in  subsection  (a) 
and  the  introductory  language  of  para¬ 
graph  (b)(1);  and  substituted  “at  the  time 
such  penalty  is  assessed”  for  “on  or  before 
the  time  prescribed  by  law”  in  the  first 
sentence  of  the  introductory  language  of 
paragraph  (b)(1). 

The  2016  amendment,  effective  July 
1,  2016,  substituted  the  present  provi¬ 
sions  of  the  introductory  paragraph  of 
paragraph  (b)(1)  for  the  former  provisions, 
which  read:  “In  any  instance  in  which  any 
person  willfully  fails,  on  or  after  July  1, 
1981,  to  pay,  within  90  days  of  the  date 
when  due,  any  ad  valorem  tax  owed  the 
state  or  any  local  government,  such  per¬ 
son  shall  pay,  in  the  absence  of  a  specific 
statutory  civil  penalty  for  the  failure,  a 
penalty  of  10  percent  of  the  amount  of  tax 


due  and  not  paid  at  the  time  such  penalty 
is  assessed,  together  with  interest  as  spec¬ 
ified  by  law.  This  10  percent  penalty  shall 
not,  however,  apply  in  the  case  of:”;  sub¬ 
stituted  the  present  provisions  of  subpar¬ 
agraph  (b)(3)(A)  for  the  former  provisions, 
which  read:  “Penalties  collected  for  failure 
to  return  property  for  ad  valorem  taxation 
or  for  failure  to  pay  ad  valorem  taxes,  and 
interest  earned  by  the  tax  commissioner 
on  taxes  collected  but  not  yet  disbursed, 
shall  be  paid  into  the  county  treasury  in 
the  same  manner  and  at  the  same  time 
the  tax  is  collected  and  distributed  to  the 
county,  and  they  shall  remain  the  prop¬ 
erty  of  the  county;  and”;  added  subpara¬ 
graph  (b)(3)(B);  redesignated  former  sub¬ 
paragraph  (b)(3)(B)  as  present 
subparagraph  (b)(3)(C);  and  substituted 
the  present  provisions  of  subparagraph 
(b)(3)(C)  for  the  former  provision,  which 
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read:  “Interest  collected  on  delinquent  ad 
valorem  taxes  shall  be  distributed  pro 
rata  based  on  each  taxing  jurisdiction’s 
share  of  the  total  tax  on  which  the  interest 
was  computed.”  See  Editor’s  notes  for  ap¬ 
plicability. 

Editor’s  notes.  —  Ga.  L.  2016,  p.  574, 


§  6(b)/HB  960,  not  codified  by  the  General 
Assembly,  provides:  “The  new  penalty  and 
interest  rates  provided  in  Sections  2,  3, 
and  4  of  this  Act  shall  apply  to  penalties 
and  interest  accrued  on  or  after  the  effec¬ 
tive  date  of  this  Act.”  This  Act  became 
effective  July  1,  2016. 


JUDICIAL  DECISIONS 


Cited  in  Averett  v.  Troup  County,  219 
Ga.  App.  74,  464  S.E.2d  32  (1995). 

OPINIONS  OF  THE  ATTORNEY  GENERAL 


Penalty  provided  in  subsection  (b) 
of  O.C.G.A.  §  48-2-44  is  automatic  and 
mandatory,  and  must  be  imposed  when¬ 
ever  conditions  set  forth  are  satisfied. 

1981  Op.  Att’y  Gen.  No.  81-86. 

Penalty  and  execution  fee  cumula¬ 
tive.  —  If  circumstances  set  forth  in  each 
section  are  met,  the  penalty  provided  by 
subsection  (b)  of  O.C.G.A.  §  48-2-44  and 
the  execution  fee  provided  by  O.C.G.A. 
§  48-5- 16 1(c)  are  cumulative  in  nature. 

1982  Op.  Att’y  Gen.  No.  U82-37. 

Penalty  provided  in  subsection  (b) 

of  O.C.G.A.  §  48-2-44  applies  to  all 
state  and  local  ad  valorem  property 
taxes,  except  when  the  original  tax  due  is 
$500.00  or  less  and  is  on  homestead  prop¬ 
erty  as  defined  in  O.C.G.A.  Art.  2,  Ch.  5,  T. 
48.  The  penalty  applies  to  no  other  taxes. 

1981  Op.  Att’y  Gen.  No.  81-86. 
Applicability  of  penalty  provisions. 

—  Penalty  and  fees  provided  in  O.C.G.A. 
§§  48-2-44  and  48-5-161  would  apply  to 
unpaid  ad  valorem  taxes  which  were  as¬ 
sessed  in  1981,  1982,  and  1983  as  follows: 
When  the  statutory  prerequisites  of 
O.C.G.A.  §  48-2-44  have  been  met,  a  pen¬ 
alty  of  10  percent  of  the  amount  of  tax  due 
and  not  timely  paid  would  apply  to  ad 
valorem  taxes  which  were  unpaid  after 
July  1,  1981.  In  addition,  a  10  percent 
execution  fee  would  apply  to  ad  valorem 
tax  executions  issued  on  or  after  July  1, 

1982  and  before  March  15,  1983.  In  keep¬ 
ing  with  the  reasoning  employed  in  Ops. 
Att’y  Gen.  81-76  and  82-72,  only  those 
executions  issued  on  or  after  March  15, 
1983,  the  effective  date  of  O.C.G.A. 
§  48-5-161,  as  amended  by  Ga.  L.  1983,  p. 
575,  would  not  be  subject  to  a  10  percent 


execution  fee,  but  the  amount  collected  on 
these  executions  would  include  all  costs, 
commissions,  interest,  and  penalties  as 
provided  by  law.  1984  Op.  Att’y  Gen.  No. 
U84-25. 

Local  school  systems  are  entitled  to 
a  proportionate  share  of  funds  raised 
through  imposition  of  the  penalty 

specified  in  subsection  (b)  of  O.C.G.A. 
§  48-2-44.  1983  Op.  Att’y  Gen.  No.  83-20. 

Subsection  (b)  of  O.C.G.A.  §  48-2-44 
does  not  penalize  nonpayment  of 
taxes  which  became  due  more  than  90 
days  prior  to  July  1,  1981,  because  that 
subsection  connects  failure  to  pay  on  or 
after  July  1,  1981,  with  a  requirement 
that  the  tax  be  paid  within  90  days  of  the 
due  date.  1981  Op.  Att’y  Gen.  No.  81-86. 

Part-payments  between  due  date 
and  penalty  date  (90  days  after  due 
date)  do  not  affect  the  penalty  because 
the  penalty  provided  in  subsection  (b)  of 
O.C.G.A.  §  48-2-44  is  calculated  based 
upon  the  amount  of  tax  not  paid  when 
due.  1981  Op.  Att’y  Gen.  No.  81-86. 

Protection  from  penalty  for  taxes 
owed  on  homestead.  —  Municipality  of 
Thunderbolt  may  not  collect  the  penalty 
imposed  by  O.C.G.A.  §  48-2-44  for  failure 
to  pay  taxes  of  $500.00  or  less  on  home¬ 
stead  property.  1987  Op.  Att’y  Gen.  No. 
U87-15. 

Accruing  interest  on  unpaid  estate 
taxes.  —  Unpaid  tax  begins  bearing  in¬ 
terest  from  the  date  the  return  was  filed 
or  as  of  the  last  date  provided  for  filing  the 
return,  if  no  return  was  submitted;  this 
interest  continued  to  accrue  until  settle¬ 
ment,  unless  an  execution  was  issued  pur¬ 
suant  to  former  Code  1933,  §  92-3404  (see 
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now  O.C.G.A.  §  48-12-6).  1970  Op.  Att’y 
Gen.  No.  70-139. 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State 
and  Local  Taxation,  §  738  et  seq. 

C.J.S.  —  85  C.J.S.,  Taxation,  §  1712  et 
seq. 

ALR.  —  Business  situs  of  intangibles  in 
state  other  than  domicile  of  owner  as 
excluding  tax  at  domicile,  79  ALR  344. 

Liability  to  penalty  imposed  for  failure 
to  pay  tax  of  one  who  in  good  faith  con¬ 
tested  its  validity,  96  ALR  925;  147  ALR 
142. 


Penalty  for  nonpayment  of  taxes  when 
due  as  affected  by  lack  of  notice  to  tax¬ 
payer,  102  ALR  405. 

Constitutionality  of  legislation  prescrib¬ 
ing  rate  of  interest  or  penalty  for  nonpay¬ 
ment  of  taxes,  or  the  conditions  liability  in 
that  regard,  operative  only  in  certain  po¬ 
litical  subdivisions,  111  ALR  1354. 

Doubt  as  to  liability  for,  or  as  to  person 
to  whom  to  pay,  tax,  as  affecting  liability 
for  penalties  and  interest,  137  ALR  306. 


48-2-44.1.  Failure  to  follow  electronic  filing  requirements;  waiv¬ 
ers  for  undue  hardships;  justification  for  failure  to 
follow. 


(a)  When  this  title  requires  that  any  return  pertaining  to  sales  tax, 
use  tax,  withholding  tax,  or  motor  fuel  distributor  tax  be  electronically 
transmitted  or  filed,  or  provides  that  the  commissioner  may  by  rule  or 
regulation  require  that  any  return  pertaining  to  sales  tax,  use  tax, 
withholding  tax,  or  motor  fuel  distributor  tax  be  electronically  trans¬ 
mitted  or  filed,  and  a  taxpayer  fails  to  electronically  transmit  or  file 
such  return,  the  taxpayer  shall  be  deemed  to  have  failed  to  make  the 
required  filing;  provided,  however,  that  any  such  taxpayer  whose 
electronic  filing  was  first  transmitted  on  or  before  the  due  date  of  the 
return,  including  any  extensions,  and  was  rejected  shall  be  allowed  to 
perfect  the  electronic  filing  under  rules  consistent  with  those  applied  by 
the  Internal  Revenue  Service  with  respect  to  rejections  of  returns  which 
are  required  to  be  electronically  transmitted  or  filed.  Such  deemed 
failure  to  make  the  required  filing  shall  also  result  in  the  forfeiture  of 
the  compensation  of  dealers  for  reporting  and  paying  tax  provided  in 
Code  Section  48-8-50  since  such  Code  section  provides  such  compensa¬ 
tion  only  if  such  return  is  timely  filed.  The  penalty  imposed  on  the 
taxpayer  for  such  failure  shall  be  the  greater  of  $25.00  for  each  such 
return  or  5  percent  of  the  tax  due  on  each  such  return  before  application 
of  any  payments  or  credits.  Such  $25.00  penalty  or  5  percent  penalty 
amount  shall  be  consistent  with  the  penalty  imposed  on  the  failure  to 
file  a  withholding  tax  return  as  provided  in  Code  Section  48-7-126. 

(b)  The  commissioner  may  grant  waivers  of  the  requirements  of  this 
Code  section  in  cases  of  undue  hardship. 

(c)  No  penalties  shall  be  assessed  pursuant  to  this  Code  section  upon 
a  showing  by  the  taxpayer  or  the  tax  return  preparer  that  the  failure 
was  due  to  reasonable  cause  and  not  due  to  gross  or  willful  neglect  or 


81 


48-2-44.1 


REVENUE  AND  TAXATION 


48-2-45 


disregard  of  the  law  or  of  regulations  or  instructions  issued  pursuant  to 
the  law.  (Code  1981,  §  48-2-44.1,  enacted  by  Ga.  L.  2009,  p.  648,  §  2/HB 
334.) 

Administrative  rules  and  regula-  tions  of  the  State  of  Georgia,  Department 
tions.  —  Electronic  funds  transfer,  credit  of  Revenue,  Fiscal  Operations  Division, 
card  payments,  and  electronic  filing,  Offi-  Substantive  Regulations,  §  560-3-2-.26. 
cial  Compilation  of  the  Rules  and  Regula- 

48-2-45.  Service  of  notice  of  assessment. 


(a) (1)  In  all  cases  in  which  the  commissioner  is  required  by  law  to 
provide  an  opportunity  to  appeal,  the  assessment  of  a  tax  or  license 
fee  shall  become  final  if  no  written  appeal  is  filed  by  the  taxpayer 
with  the  commissioner  within  30  days  of  the  date  of  the  notice  of 
assessment. 

(2)  For  the  purposes  of  this  subsection,  the  notice  shall  be  deemed 
to  have  been  given  if  written  notice  is  sent  by  registered  or  certified 
or  first-class  mail  or  by  statutory  overnight  delivery  and  addressed  to 
the  taxpayer  at  his  or  her  last  known  address,  as  shown  on  the 
records  of  the  department. 

(b)  A  notice  of  assessment  by  the  commissioner  or  his  or  her  delegate 
of  any  tax  or  license  fee  shall  be  sufficiently  served  upon  the  person 
assessed  if  it  is  sent  by  registered  or  certified  or  first-class  mail  or  by 
statutory  overnight  delivery  to  the  person  at  his  or  her  address  as 
shown  on  the  records  of  the  department. 

(c)  If  no  return  receipt  is  on  file  or  if  notice  is  returned,  the  notice 
shall  be  by  personal  service;  except  that,  if  the  notice  mailed  by 
registered,  certified,  or  first-class  mail  or  statutory  overnight  delivery, 
as  provided  in  this  Code  section,  is  returned  as  “refused”  or  “un¬ 
claimed,”  the  notice  shall  be  sufficiently  served.  (Ga.  L.  1937-38,  Ex. 
Sess.,  p.  77,  §  29;  Ga.  L.  1961,  p.  435,  §  1;  Code  1933,  §  91A-240, 
enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1981,  p.  1857,  §  6;  Ga.  L. 
1981,  p.  1903,  §  2;  Ga.  L.  1983,  p.  1834,  §  2;  Ga.  L.  1989,  p.  1400,  §  1; 
Ga.  L.  1993,  p.  961,  §  1;  Ga.  L.  2000,  p.  1589,  §  13.) 


Editor’s  notes.  —  Ga.  L.  1989,  p.  1400, 
§  2,  not  codified  by  the  General  Assembly, 
provides  that  the  amendments  to  this 
Code  section  shall  apply  with  respect  to 
notices  mailed  after  January  1,  1989. 


Ga.  L.  2000,  p.  1589,  §  16,  not  codified 
by  the  General  Assembly,  provides  that 
the  amendment  to  this  Code  section  is 
applicable  with  respect  to  notices  deliv¬ 
ered  on  or  after  July  1,  2000. 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Applicability  of  section  to  sales  O.C.G.A.  §  48-2-45)  is  applicable  only  to 
taxes.  —  It  is  manifest  that  Ga.  L.  those  cases  when  the  law  requires  the 
1937-38,  Ex.  Sess.,  p.  77,  §  29  (see  now  commissioner  to  give  the  taxpayer  an  op- 
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portunity  to  protest  the  assessment.  Ga. 
L.  1951,  p.  360,  §  1  et  seq.  (see  now 
O.C.G.A.  Ch.  8,  T.  48)  does  not  contain  any 
requirement  that  the  taxpayer  be  given  an 
opportunity  to  protest;  therefore,  the  Gen¬ 


eral  Assembly  did  not  intend  that  the 
procedure  embodied  in  Ga.  L.  1937-38,  Ex. 
Sess.,  p.  77,  §  29  should  be  applicable  to 
sales  taxes.  1954-56  Op.  Att’y  Gen.  p.  833. 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State  ALR.  —  Sufficiency  of  compliance  with 
and  Local  Taxation,  §  669  et  seq.  statute  providing  for  service  by  mail  of 

C.J.S.  —  84  C.J.S.,  Taxation,  §  480,  notice  in  tax  procedure,  155  ALR  1279. 
610. 


48-2-46.  Procedures  for  protests. 


Any  taxpayer  may  contest  any  proposed  assessment  or  license  fee 
made  or  determined  by  the  commissioner  by  filing  with  the  commis¬ 
sioner  a  written  protest  at  any  time  within  30  days  from  the  date  of 
notice  of  the  proposed  assessment  or  license  fee  or  within  such  other 
time  limit  as  may  be  specified  within  the  notice  of  proposed  assessment 
or  license  fee,  if  a  different  time  limit  is  specified.  All  protests  shall  be 
prepared  in  the  form  and  contain  such  information  as  the  commissioner 
shall  reasonably  require  and  shall  include  a  summary  statement  of  the 
grounds  upon  which  the  taxpayer  relies  and  his  reasons  for  disputing 
the  finding  of  the  commissioner.  The  filing  of  a  written  protest,  a 
petition  for  redetermination  of  a  deficiency,  or  a  written  request  by  the 
taxpayer  for  additional  time  for  filing  such  a  petition  shall  toll  the 
period  of  limitations  for  making  an  assessment  until  the  petition  is 
denied  by  the  commissioner  or  the  request  is  withdrawn  in  writing  by 
the  taxpayer.  In  the  event  the  taxpayer  desires  a  conference  or  hearing, 
the  fact  of  such  desire  must  be  set  out  in  the  protest.  The  commissioner 
shall  grant  a  conference  before  his  officers  or  agents  as  he  may 
designate  at  a  time  he  shall  specify  and  shall  make  such  reasonable 
rules  governing  the  conduct  of  conferences  as  he  may  deem  proper.  The 
discretion  given  in  this  Code  section  to  the  commissioner  shall  be 
reasonably  exercised  on  all  occasions.  (Ga.  L.  1937-38,  Ex.  Sess.,  p.  77, 
§  30;  Code  1933,  §  91A-241,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L. 
1981,  p.  1857,  §  7;  Ga.  L.  1993,  p.  961,  §  2.) 

Law  reviews.  —  For  article  discussing  ment  and  collection  of  income  taxes,  see 
general  administrative  procedures  of  the  27  Mercer  L.  Rev.  309  (1975). 
department  as  they  relate  to  the  assess- 

JUDICIAL  DECISIONS 

Federal  rights  protected.  —  Geor-  under  U.S.  Const.,  amend.  14.  Ayers  v. 
gia’s  remedies  for  contesting  tax  assess-  Polk  County,  697  F.2d  1375  (11th  Cir. 
ments  and  collection  practices  are  suffi-  1983). 
cient  to  protect  taxpayers’  federal  rights 


83 


48-2-46 


REVENUE  AND  TAXATION 


48-2-48 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State 
and  Local  Taxation,  §§  681,  696. 

C.J.S.  —  53  C.J.S.,  Licenses,  §  108.  84 
C.J.S.,  Taxation,  §  584  et  seq. 

ALR.  —  When  may  payment  of  tax  or 
assessment  be  regarded  as  involuntary  or 
made  under  duress,  64  ALR  9;  84  ALR 
294. 

Injunction  as  proper  remedy  against  tax 
on  exempt  property,  84  ALR  1315. 

Grounds  stated  in  protest  against  pay¬ 
ment  of  property  tax  as  a  limitation  of 


grounds  upon  which  recovery  back  of  tax 
may  be  claimed,  113  ALR  1479. 

Right  to  refund  or  recovery  back  of 
taxes  paid  on  property  not  owned  by  tax¬ 
payer,  165  ALR  879. 

Who  may  complain  of  underassessment 
or  nonassessment  of  property  for  taxation, 
5  ALR2d  576. 

Standing  of  one  taxpayer  to  complain  of 
underassessment  or  nonassessment  of 
property  of  another  for  state  and  local 
taxation,  9  ALR4th  428. 


48-2-47.  Final  assessments  and  license  fees. 


In  all  cases  in  which  a  protest  is  lawfully  filed  by  a  taxpayer,  the 
commissioner  shall  consider  the  information  contained  in  the  protest 
and  information  submitted  by  the  taxpayer  in  conference  or  hearing 
before  the  commissioner  or  his  officers  or  agents.  The  commissioner 
shall  proceed  to  make  a  final  assessment  or  to  fix  a  final  license  fee  and 
shall  notify  the  taxpayer  of  the  amount  of  the  assessment  or  fee,  subject 
to  the  right  of  appeal  as  provided  by  law.  (Ga.  L.  1937-38,  Ex.  Sess.,  p. 
77,  §  31;  Code  1933,  §  91A-242,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

RESEARCH  REFERENCES 

C.J.S.  —  84  C.J.S. ,  Taxation,  §  843.  Grounds  stated  in  protest  against  pay- 

ALR.  —  Construction  and  application  ment  of  property  tax  as  a  limitation  of 
of  statute  prohibiting  or  restricting  reas-  grounds  upon  which  recovery  back  of  tax 
sessment  after  assessment  and  payment  may  be  claimed,  113  ALR  1479. 
of  taxes,  85  ALR  107. 

Power  to  remit,  release,  or  compromise 
tax  claim,  99  ALR  1062;  28  ALR2d  1425. 

48-2-48.  Deficiency  assessments;  interest. 

If  the  commissioner  ascertains  that  the  return  of  any  taxpayer  (or 
dealer  pursuant  to  Article  1  of  Chapter  8  of  this  title)  contains 
mistaken,  false,  or  fraudulent  statements  or  that  it  contains  statements 
or  omissions  of  data  which  are  otherwise  incorrect  or  misleading,  and 
that  as  a  result  thereof  improper  or  inadequate  assessments  of  taxes 
have  been  made,  the  commissioner  may  determine  and  fix  the  amount 
of  the  taxes  due  from  the  taxpayer  or  dealer  and  shall  proceed  to  collect 
the  state  tax  due  pursuant  to  the  determination.  In  any  case  in  which 
property  assessments  are  made  by  the  commissioner  under  the  law  for 
purposes  of  local  taxation,  the  commissioner  shall  certify  amounts  of 
any  property  omitted  from  previous  assessments  to  the  proper  local  tax 
authorities  for  taxation  in  the  local  tax  districts.  All  taxes  collected 
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under  this  Code  section  shall  bear  interest  at  the  rate  specified  in  Code 
Section  48-2-40,  unless  otherwise  provided  by  law,  from  the  date  the 
commissioner  advises  the  taxpayer  in  writing  of  the  amount  of  the  taxes 
due,  until  paid.  The  interest  shall  be  assessed  and  collected  as  a  part  of 
the  tax.  (Ga.  L.  1937-38,  Ex.  Sess.,  p.  77,  §  32;  Code  1933,  §  91A-243, 
enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1980,  p.  10,  §  5.) 

RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State 
and  Local  Taxation,  §§  710  et  seq.,  748. 

C.J.S.  —  84  C.J.S.,  Taxation,  §§  851, 
852. 

ALR.  —  Retroactive  effect  of  statutes 
relating  to  interest  on  or  penalties  in 
respect  of  delinquent  taxes,  77  ALR  1034. 


Constitutionality  of  legislation  prescrib¬ 
ing  rate  of  interest  or  penalty  for  nonpay¬ 
ment  of  taxes,  or  the  conditions  liability  in 
that  regard,  operative  only  in  certain  po¬ 
litical  subdivisions,  111  ALR  1354. 


48-2-49.  Periods  of  limitation  for  assessment  of  taxes. 


(a)  Except  as  otherwise  provided  in  this  Code  section  or  this  title,  the 
amount  of  any  tax  imposed  by  this  title  may  be  assessed  at  any  time. 

(b)  Except  as  otherwise  provided  by  subsection  (c)  of  this  Code 
section  or  by  this  title,  in  the  case  where  a  return  or  report  is  filed,  the 
amount  of  any  tax  imposed  by  this  title  shall  be  assessed  within  three 
years  after  the  return  or  report  was  filed.  For  purposes  of  this 
subsection,  a  return  or  report  filed  before  the  last  day  prescribed  by  law 
for  the  filing  thereof  shall  be  considered  as  filed  on  such  last  day.  If  an 
extension  of  time  for  filing  a  return  or  report  is  granted  and  the  return 
or  report  is  filed  on  or  before  the  extended  date,  the  return  or  report 
shall  be  considered  as  filed  on  the  extended  due  date. 

(c)  Except  as  otherwise  provided  by  this  title,  in  the  case  of  a  false  or 
fraudulent  return  or  report  filed  with  the  intent  to  evade  tax  or  a  failure 
to  file  a  return  or  report,  the  amount  of  any  tax  imposed  by  this  title 
may  be  assessed  at  any  time. 

(d)  Where,  before  the  expiration  of  the  time  prescribed  in  this  Code 
section  for  the  assessment  of  any  tax  imposed  by  this  title,  both  the 
commissioner  and  the  person  subject  to  assessment  have  consented  in 
writing  to  its  assessment  after  such  time,  the  tax  may  be  assessed  at 
any  time  prior  to  the  expiration  of  the  agreed  upon  period.  The  period 
so  agreed  upon  may  be  extended  by  subsequent  agreements  in  writing 
made  before  the  expiration  of  the  previously  agreed  upon  period.  The 
commissioner  is  authorized  in  any  such  agreement  to  extend  similarly 
the  period  within  which  a  claim  for  refund  may  be  filed. 

(e)  If  a  claim  for  refund  of  taxes  paid  for  any  taxable  period  is  filed 
within  the  last  six  months  of  the  period  during  which  the  commissioner 
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may  assess  the  amount  of  taxes,  the  assessment  period  is  extended  for 
a  period  of  six  months  beginning  on  the  day  the  claim  for  refund  is  filed. 

(f)  No  action  without  assessment  shall  be  brought  for  the  collection 
of  any  tax  after  the  expiration  of  the  period  for  assessment.  (Ga.  L. 
1937-38,  Ex.  Sess.,  p.  77,  §  33;  Code  1933,  §  91A-244,  enacted  by  Ga.  L. 
1978,  p.  309,  §  2;  Ga.  L.  1985,  p.  1350,  §  1.) 

JUDICIAL  DECISIONS 


Former  provision  conferred  au¬ 
thority  on  state,  not  county.  —  Prior  to 
the  enactment  of  Ga.  L.  1985,  p.  1350  (see 
now  O.C.G.A.  §  48-2-49),  the  law  was  not 
intended  to  have  any  applicability  to  reas¬ 
sessments  which  were  made  by  the  county 
board  of  tax  assessors  and  conferred  au¬ 
thority  only  upon  the  state  revenue  com¬ 
missioner.  Fayette  County  Bd.  of  Tax  As¬ 
sessors  v.  Georgia  Utils.  Co.,  186  Ga.  App. 
723,  368  S.E.2d  326,  cert,  denied,  186  Ga. 
App.  917,  368  S.E.2d  326  (1988). 

Effect  of  1985  amendment.  —  Supe¬ 
rior  court  erred  in  construing  O.C.G.A. 
§  48-2-49,  as  rewritten  in  1985,  as  consti¬ 
tuting  the  implicit  grant  of  authority  to  a 
county  board  of  tax  appeals  to  make  reas¬ 
sessments  of  1985  taxes  on  realty,  and 
erred  in  failing  to  construe  §  48-2-49  in 
pari  materia  with  the  other  provisions  of 
Ga.  L.  1985,  p.  1350  et  seq.  Fayette 


County  Bd.  of  Tax  Assessors  v.  Georgia 
Utils.  Co.,  186  Ga.  App.  723,  368  S.E.2d 
326,  cert,  denied,  186  Ga.  App.  917,  368 
S.E.2d  326  (1988). 

Statute  of  limitations  inapplicable. 

—  Three  year  statute  of  limitation  under 
O.C.G.A.  §  48-2-49(b)  was  inapplicable  to 
bar  a  county  tax  assessment  for  back 
taxes  and  penalties  against  a  company 
that  did  not  report  the  company’s  tangible 
personal  property  even  though  the  com¬ 
pany  filed  tax  returns  in  those  years.  It 
was  as  if  no  return  was  filed  because  the 
tax  assessors  discovered  the  property  af¬ 
ter  conducting  an  audit,  and  the  assessors 
thereby  acquired  full  authority  to  tax  the 
property  at  that  point  within  the  seven 
year  limitation  period  of  O.C.G.A. 
§  48-3-21.  Hormel  Food  Corp.  v.  DeKalb 
County  Bd.  of  Tax  Assessors,  264  Ga.  App. 
10,  589  S.E.2d  836  (2003). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Time  within  which  to  make  assess¬ 
ment  after  return  is  filed.  —  Former 
Code  1933,  §  92-3303  (see  now  O.C.G.A. 
§  48-7-82)  is  a  safeguard  which  gives  the 
state  an  additional  year  in  which  to  make 
the  state’s  original  audit  and  assessment. 
The  General  Assembly  no  doubt  reasoned 
that  if  time  permitted  the  commissioner  to 
examine  the  return  and  make  proper  as¬ 
sessment  thereon  within  the  two-year  pe¬ 
riod,  the  commissioner  should  not  be 
given  additional  time  to  reopen  the  as¬ 
sessment  and  correct  the  commissioner’s 
own  errors.  If,  however,  a  large  volume  of 
returns  filed  prevents  the  commissioner 


from  completing  the  commissioner’s  work 
within  the  two-year  period,  the  commis¬ 
sioner  is  granted  an  additional  year  in 
which  to  perform  the  commissioner’s  duty. 
1945-47  Op.  Att’y  Gen.  p.  569. 

When  commissioner  makes  assess¬ 
ment  on  return  which  fully  discloses 
all  items  relating  to  tax  liability,  the 
commissioner  is  precluded  from  redeter¬ 
mining  such  assessment  unless  the  com¬ 
missioner  does  so  within  two  years  from 
the  last  day  on  which  the  return  could 
have  been  filed  without  becoming  delin¬ 
quent.  1945-47  Op.  Att’y  Gen.  p.  569. 
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Am.  Jur.  2d.  —  71  Am.  Jur.  2d,  State 
and  Local  Taxation,  §  501. 

C.J.S.  —  85  C.J.S.,  Taxation,  §  1049  et 
seq. 

ALR.  —  Construction  and  application 
of  statute  prohibiting  or  restricting  reas¬ 
sessment  after  assessment  and  payment 
of  taxes,  85  ALR  107. 

Claim  of  government  against  taxpayer 


(or  one  in  privity  with  him)  which  is 
barred  by  lapse  of  time  as  available  to 
defeat  or  diminish  claim  of  taxpayer 
against  government,  or  vice  versa,  154 
ALR  1052;  12  ALR2d  815. 

Suspension  of  running  of  period  of  lim¬ 
itation  under  26  U.S.C.A.  §  6503  for  fed¬ 
eral  tax  assessment  or  collection,  160  ALR 
Fed.  1. 


48-2-50.  Review  of  assessments;  certifications. 


(a)  The  commissioner’s  assessments  shall  not  be  reviewed  except  by 
the  procedure  provided  in  this  chapter  or  Chapter  13A  of  Title  50.  No 
trial  court  shall  have  jurisdiction  of  proceedings  to  question  the 
assessments,  except  as  provided  in  this  chapter  or  Chapter  13A  of  Title 
50. 

(b)  When  the  commissioner  is  required  by  law  to  certify  to  any  county 
or  municipal  government  of  this  state  all  or  any  part  of  an  assessment 
or  tax  against  any  taxpayer  and  the  taxpayer  disputes  the  correctness 
of  the  assessment  or  tax  as  determined  by  the  commissioner,  the 
commissioner  is  directed  to  certify  to  the  county  and  municipal  govern¬ 
ment  the  value  of  the  property  of  the  taxpayer  or  the  tax  admitted  by 
him  in  his  return  to  be  due,  or  both  such  value  and  such  tax  due.  After 
a  final  determination  of  the  balance  of  the  assessment  or  tax  in  dispute, 
the  commissioner  shall  make  a  supplemental  certification  to  the  county 
and  municipal  government  of  the  amount  of  the  balance  of  the  assess¬ 
ment  or  tax  as  finally  determined.  It  shall  be  the  duty  of  the  taxpayer 
to  pay  as  required  by  law  any  taxes  assessed  by  the  state,  county,  or 
municipal  governments,  both  upon  the  original  value  as  shown  in  his 
return  and  upon  the  supplemental  value  determined  as  provided  in  this 
chapter.  (Ga.  L.  1937-38,  Ex.  Sess.,  p.  77,  §  44;  Ga.  L.  1943,  p.  204,  §  2; 
Code  1933,  §  91A-254,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  2012, 
p.  318,  §  4/HB  100.) 


Editor’s  notes.  —  Ga.  L.  2012,  p.  318, 
§  16(b)/HB  100,  not  codified  by  the  Gen¬ 
eral  Assembly,  provides  that:  “Sections  1 
through  14  of  this  Act  shall  become  effec¬ 
tive  on  January  1,  2013,  provided  that 
cases  pending  on  January  1,  2013,  shall 
continue  to  be  governed  by  the  law  in 
effect  on  December  31,  2012,  until  the 
conclusion  of  the  case.” 


Law  reviews.  —  For  article  discussing 
remedies  for  tax  illegally  assessed  under 
the  former  Georgia  Retailers’  and  Con¬ 
sumers’  Sales  and  Use  Tax  Act,  Ga.  L. 
1951,  p.  360,  §  1  et  seq.,  see  9  Ga.  St.  B.J. 
45  (1972).  For  article  on  the  2012  amend¬ 
ment  of  this  Code  section,  see  29  Ga.  St. 
U.  L.  Rev.  70  (2012). 
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ALR.  —  Who  may  complain  of  property  for  taxation,  5  ALR2d  576;  9 
underassessment  or  nonassessment  of  ALR4th  428. 

48-2-51.  Jeopardy  assessments;  collection;  bond. 

(a)  If  the  commissioner  reasonably  finds  that  a  taxpayer  gives 
evidence  of  intention  to  leave  the  state,  to  remove  his  property  from  the 
state,  to  conceal  himself  or  his  property,  to  discontinue  business,  or  to 
do  any  other  act  tending  to  prejudice  or  render  wholly  or  partly 
ineffective  proceedings  to  compute,  assess,  or  collect  any  state  tax, 
whereby  it  becomes  advisable  that  such  proceedings  be  brought  without 
delay,  the  commissioner  shall  declare  the  taxable  period  for  such 
taxpayer  terminated  forthwith  and  shall  give  notice  of  such  finding  and 
demand  immediate  payment  of  such  tax  as  may  be  due.  The  commis¬ 
sioner  may  immediately  make  an  arbitrary  assessment  and  may 
proceed  under  the  assessment  to  collect  the  tax  or  require  the  taxpayer 
to  file  with  him  a  bond  satisfactory  to  the  commissioner  as  security  for 
payment  of  the  tax. 

(b) (1)  As  used  in  this  subsection,  the  term  “illegal  drug”  means 
marijuana  as  defined  in  paragraph  (16)  of  Code  Section  16-13-21,  as 
amended;  a  controlled  substance  as  defined  in  paragraph  (4)  of  Code 
Section  16-13-21,  as  amended;  or  a  dangerous  drug  as  defined  in  Code 
Section  16-13-71,  as  amended.  The  term  illegal  drug  shall  not  include 
any  drug  when  used  pursuant  to  a  valid  medical  prescription  or  when 
used  as  otherwise  authorized  by  state  or  federal  law. 

(2)  When  an  assessment  for  taxes  based  upon  the  possession,  sale, 
or  distribution  of  an  illegal  drug  is  made  by  the  commissioner,  such 
assessment  shall  be  considered  a  jeopardy  assessment  for  collection 
as  provided  in  this  Code  section.  The  commissioner  shall  assess  such 
tax  and  applicable  penalties  based  on  personal  knowledge  or  infor¬ 
mation  available  to  the  commissioner;  mail  to  the  taxpayer  at  the 
taxpayer’s  last  known  address  or  serve  in  person  a  written  notice  of 
the  amount  of  tax  and  penalty;  demand  its  immediate  payment;  and, 
if  payment  is  not  immediately  made,  collect  the  tax  and  penalty  by 
any  method  prescribed  in  this  chapter. 

(3)  The  tax  and  penalties  assessed  by  the  commissioner  are 
presumed  to  be  valid  and  correctly  determined  and  assessed.  With 
respect  to  any  administrative  or  civil  proceedings  regarding  the 
assessment  or  collection  under  this  subsection  of  any  taxes,  interest, 
or  penalties  imposed  by  this  title,  the  burden  shall  be  upon  the 
taxpayer  to  show  their  incorrectness  or  invalidity.  Any  statement 
filed  by  the  commissioner  with  the  court,  or  any  other  certificate  by 
the  commissioner  of  the  amount  of  tax  and  penalties  determined  or 
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assessed,  shall  be  admissible  in  evidence  and  shall  be  prima-facie 

evidence  of  the  facts  contained  in  such  statement  or  certificate.  (Ga. 

L.  1937-38,  Ex.  Sess.,  p.  77,  §  39;  Code  1933,  §  91A-248,  enacted  by 

Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1990,  p.  2041,  §  1.) 

Cross  references.  —  Attachment  pro-  to  Code  Section  28-9-5,  in  1990,  “or  fed- 
ceedings,  T.  18,  C.  3.  Attachment  of  prop-  eral”was  substituted  for  “of  federal”  in  the 
erty  by  commissioner,  §  48-2-55.  last  sentence  of  paragraph  (b)(1). 

Code  Commission  notes.  —  Pursuant 

RESEARCH  REFERENCES 

C.J.S.  —  84  C.J.S.,  Taxation,  §  530  et 
seq. 

48-2-52.  Personal  liability  of  corporate  officer  or  employee  for 
tax  delinquency. 

(a)  Any  officer  or  employee  of  any  corporation,  any  member,  man¬ 
ager,  or  employee  of  any  limited  liability  company,  or  any  partner  or 
employee  of  any  limited  liability  partnership  who  has  control  or 
supervision  of  collecting  from  purchasers  or  others  amounts  required 
under  this  title  or  of  collecting  from  employees  any  taxes  required 
under  this  title,  and  of  accounting  for  and  paying  over  the  amounts  or 
taxes  to  the  commissioner,  and  who  willfully  fails  to  collect  the  amounts 
or  taxes  or  truthfully  to  account  for  and  pay  over  the  amounts  or  taxes 
to  the  commissioner,  or  who  willfully  attempts  to  evade  or  defeat  any 
obligation  imposed  under  this  title,  shall  be  personally  liable  for  an 
amount  equal  to  the  amount  evaded,  not  collected,  not  accounted  for,  or 
not  paid  over. 

(b)  The  liability  imposed  by  this  Code  section  shall  be  paid  upon 
notice  and  demand  by  the  commissioner  or  his  delegate  and  shall  be 
assessed  and  collected  in  the  same  manner  as  the  tax  in  connection  with 
which  the  act  or  failure  to  act  under  this  Code  section  occurs  or  has 
occurred.  (Ga.  L.  1960,  p.  210,  §§  1,  2;  Code  1933,  §  91A-251,  enacted 
by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1980,  p.  10,  §  6;  Ga.  L.  2001,  p.  984, 
§  1.) 

Law  reviews.  —  For  article,  “2014  For  note  on  the  2001  amendment  to  this 
Georgia  Corporation  and  Business  Orga-  Code  section,  see  18  Ga.  St.  U.  L.  Rev.  294 
nization  Case  Law  Developments,”  see  20  (2001). 

Ga.  St.  B.  J.  26  (April  2015). 

JUDICIAL  DECISIONS 

Dealers  are  within  scope  of  section,  clear  that  a  dealer  can  violate  Ga.  L.  1960, 
—  Since  an  officer  or  employee  may  also  p.  210,  §§  1  and  2  (see  now  O.C.G.A. 
be  a  dealer,  as  defined  in  Ga.  L.  1951,  p.  §  48-2-52),  though  by  definition  only  if  the 
360,  §  3  (see  now  O.C.G.A.  §  48-8-3),  it  is  dealer  is  also  an  officer  or  employee  in 
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charge.  Bunge  v.  State,  149  Ga.  App.  712, 
256  S.E.2d  23  (1979). 

“Willful”  construed.  —  “Willful”  as 
here  used  does  not  carry  with  it  connota¬ 
tions  of  bad  motives,  fraud,  or  an  intent  to 
deprive  the  state  of  the  state’s  tax  claim. 
All  that  this  statute  requires  is  that  the 
preference  in  favor  of  other  creditors  be 
made  voluntarily  with  knowledge  of  the 
existence  of  the  valid  tax  claim.  Blackmon 
v.  Mazo,  125  Ga.  App.  193,  186  S.E.2d  889 
(1971). 

Subsequent  conduct  relevant  in  de¬ 
termining  willfulness.  —  While  a  de¬ 
fendant’s  subsequent  attempts  at  pay¬ 
ment  of  sales  taxes  cannot  eradicate  past 
willful  failure  to  report  and  remit  sales 
taxes,  subsequent  conduct  may  be  rele¬ 
vant  in  determining  whether  such  failure 
was  willful  in  the  first  instance.  Bunge  v. 
State,  149  Ga.  App.  712,  256  S.E.2d  23 
(1979). 

When  liability  for  sales  taxes  at¬ 
taches.  —  Liability  attaches  upon  the 
failure  to  pay  the  sales  taxes  imposed 
under  Ga.  L.  1951,  p.  360,  §  1  et  seq.  (see 
now  O.C.G.A.  Art.  2,  Ch.  8,  T.  48)  at  the 
time  such  taxes  are  due.  Liability  attaches 
upon  the  defendant’s  failure,  if  willful,  to 
report  or  remit  taxes,  and  not  upon  the 
defendant’s  receipt  of  notice  and  demand 
for  payment.  Bunge  v.  State,  149  Ga.  App. 
712,  256  S.E.2d  23  (1979). 

Right  to  recoup  taxes  forfeited.  — 
Superior  court  did  not  err  in  reversing  the 
decision  of  the  Georgia  Department  of 
Revenue  that  a  corporate  officer  was  liable 
for  a  restaurant’s  sales  and  use  taxes 
pursuant  to  O.C.G.A.  §  48-2-52  because 
the  release  of  and  refund  payment  to  the 
majority  owner  of  the  restaurant  operated 
as  a  release  of  the  officer;  under  O.C.G.A. 
§  13-1-13,  by  voluntarily  paying  the 
owner  a  settlement  amount  with  full 
awareness  of  any  potential  joint  claim  the 
department  had  against  the  officer,  the 
department  forfeited  any  right  the  depart¬ 
ment  had  to  recoup  from  the  officer  the 
payment  the  department  made  to  the 
owner.  Ga.  Dep’t  of  Revenue  v.  Moore,  317 
Ga.  App.  31,  730  S.E.2d  671  (2012). 

Assessment  prima  facie  correct  un¬ 
der  Art.  2,  Ch.  8.  — An  assessment  made 
under  Ga.  L.  1960,  p.  210,  §§  1  and  2  (see 
now  O.C.G.A.  §  48-2-52)  in  the  same 


manner  as  against  the  corporation  is  en¬ 
titled  to  be  considered  or  deemed  to  be 
prima  facie  correct  as  under  Ga.  L.  1951, 
p.  360,  §  1  et  seq.  (see  now  O.C.G.A.  Art. 
2,  Ch.  8,  T.  48)  in  general.  Hawes  v.  Le 
Craw,  121  Ga.  App.  532,  174  S.E.2d  382 
(1970). 

Duty  to  state  evidence  or  findings 
as  to  liability.  —  Statute  merely  states 
the  conditions  under  which  a  corporate 
employee  is  liable  and  imposes  no  require¬ 
ment  on  the  commissioner  to  state  the 
findings  which  the  commissioner  may 
have  made  or  the  evidence  on  which  any 
findings  are  based,  except  as  may  be  in¬ 
corporated  by  reference  by  the  language 
empowering  the  commissioner  to  assess 
and  collect  the  tax  under  this  statute. 
Hawes  v.  Le  Craw,  121  Ga.  App.  532,  174 
S.E.2d  382  (1970). 

Finding  as  to  whether  second  re¬ 
sponsible  party  was  necessary  in  re¬ 
fund  action  was  required.  —  In  an 

assessment  action  under  O.C.G.A. 
§  48-2-52,  the  Georgia  Court  of  Appeals 
erred  by  concluding  that  because  the 
Georgia  Department  of  Revenue  volun¬ 
tarily  refunded  a  tax  payment  made  by  a 
majority  owner  of  a  restaurant,  the  de¬ 
partment  could  not  seek  payment  from  a 
second  responsible  party  as  the  voluntary 
payment  doctrine  applied  to  contracts,  not 
tax  indebtedness;  it  was  necessary  to  re¬ 
mand  the  case  to  see  if  the  second  respon¬ 
sible  party  was  a  necessary  party  to  the 
majority  owner’s  refund  action.  Ga.  Dep’t 
of  Revenue  v.  Moore,  294  Ga.  20,  751 
S.E.2d  57  (2013). 

Assessment  prima  facie  correct  on 
appeal.  —  When  a  party  assessed  under 
Ga.  L.  1960,  p.  210,  §§  1  and  2  (see  now 
O.C.G.A.  §  48-2-52)  has  invoked  the  ap¬ 
peal  procedure  under  Ga.  L.  1937-38,  Ex. 
Sess.,  p.  77,  §  45  (see  now  O.C.G.A. 
§  48-2-59)  to  contest  the  validity  of  the 
assessment  in  the  superior  court,  thereby 
opening  the  door  to  a  de  novo  judicial 
investigation,  the  assessment  is  one 
which  must  be  regarded  as  prima  facie 
correct.  Hawes  v.  Le  Craw,  121  Ga.  App. 
532,  174  S.E.2d  382  (1970). 

Burden  of  proof  on  appeal  from  as¬ 
sessment.  —  An  assessment  pursuant  to 
this  statute  is  deemed  to  be  “prima  facie 
correct,”  and  when  the  assessed  party  in- 
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vokes  the  appeal  procedure  to  the  superior 
court  to  contest  the  validity  of  the  assess¬ 
ment,  which  is  a  de  novo  proceeding,  the 
party  comes  into  court  in  the  status  of  a 
plaintiff  who  has  the  burden  of  proof, 
while  the  commissioner  occupies  the  sta¬ 
tus  of  a  defendant,  who  by  transmitting 
the  record  showing  the  fact  of  the  assess- 

RESEARCH 

Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State 
and  Local  Taxation,  §  771. 


ment,  has  provided  sufficient  answer  to 
entitle  the  defendant  to  the  defendant’s 
day  in  court  on  the  merits  to  rebut  what¬ 
ever  proof  the  other  party  may  offer  to 
support  the  plaintiff’s  contention  that  the 
plaintiff  is  not  liable  for  the  tax  deficiency. 
Blackmon  v.  Ross,  123  Ga.  App.  89,  179 
S.E.2d  548  (1970). 

REFERENCES 


48-2-53.  Compelled  production  of  evidence. 

If  any  person  required  by  law  to  make  any  return,  supply  any 
information,  or  exhibit  any  books  or  records,  whether  with  reference  to 
his  own  returns  or  not,  refuses  to  do  so  upon  written  request  of  the 
commissioner  or  his  designated  agent,  the  superior  court  for  the  county 
in  which  the  person  resides  shall  have  jurisdiction  by  appropriate 
process  to  compel  the  person  to  testify  and  to  cause  the  proper  person 
to  produce  the  books,  papers,  or  other  data.  All  of  the  laws  of  this  state 
regarding  the  taking  of  depositions  and  interrogatories  of  both  nonres¬ 
idents  and  residents  of  this  state  shall  be  available  to  the  commissioner. 
(Ga.  L.  1937-38,  Ex.  Sess.,  p.  77,  §  36;  Ga.  L.  1937-38,  Ex.  Sess.,  p.  156, 
§  9;  Code  1933,  §  91A-247,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

Cross  references.  —  Discovery  of  doc¬ 
uments  and  other  written  material, 

§  9-11-34. 

48-2-54.  Action  by  commissioner  to  collect  unpaid  tax. 

In  the  event  any  taxpayer  fails  to  pay  any  tax  due,  the  commissioner 
shall  notify  the  taxpayer  and  his  surety  or  sureties  by  mailing  a  letter 
to  their  post  office  addresses  last  known  to  the  commissioner.  If,  after  30 
days  of  mailing  the  notice,  the  amount  due  remains  unpaid,  the 
commissioner  shall  bring  an  action  to  collect  the  amount  due  including, 
but  not  limited  to,  penalties,  interest,  and  costs.  It  shall  not  be 
necessary  to  make  the  defaulting  taxpayer  a  party  to  any  action  that 
may  be  brought  against  his  surety  or  sureties.  (Ga.  L.  1937-38,  Ex. 
Sess.,  p.  77,  §  40;  Code  1933,  §  91A-249,  enacted  by  Ga.  L.  1978,  p.  309, 
§  2.) 
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officers  as  mandatory  or  directory,  151 
ALR  248. 

48-2-54.1.  Authorization  to  charge  taxpayer’s  account. 

The  commissioner  is  authorized  to  charge  to  the  taxpayer’s  account 
any  costs  or  fees  which  are  charged  to  the  commissioner  by  the  United 
States  Treasury  Financial  Management  System  for  offsetting  federal 
refund  claims  against  any  tax  liability  which  is  owed  by  a  taxpayer  to 
the  state  and  for  which  the  commissioner  has  the  responsibility  for 
collection.  (Code  1981,  §  48-2-54.1,  enacted  by  Ga.  L.  2003,  p.  442,  §  2.) 

48-2-55.  Attachment  and  garnishment;  levy. 

(a)  All  taxes  are  a  personal  debt  of  the  person  required  by  this  title 
to  file  the  returns  or  to  pay  the  taxes  imposed  by  this  title. 

(b) (1)  The  commissioner  or  his  authorized  representative  may  attach 
the  property  of  a  delinquent  taxpayer  on  any  ground  provided  by 
Code  Section  18-3-1  or  on  the  ground  that  the  taxpayer  is  liquidating 
his  property  in  an  effort  to  avoid  payment  of  the  tax. 

(2)  The  commissioner  or  the  commissioner’s  authorized  represen¬ 
tative  may  use  garnishment  to  collect  any  tax,  fee,  license,  penalty, 
interest,  or  collection  costs  due  the  state  which  are  imposed  by  this 
title  or  which  the  commissioner  or  the  department  is  responsible  for 
collecting  under  any  other  law.  Garnishment  may  be  issued  by  the 
commissioner  or  the  commissioner’s  authorized  representative 
against  any  person  whom  the  commissioner  believes  to  be  indebted  to 
the  defendant  or  who  has  property,  money,  or  effects  in  such  person’s 
hands  belonging  to  the  defendant.  The  summons  of  garnishment 
shall  be  served  by  the  commissioner  or  the  commissioner’s  authorized 
representative,  shall  be  served  at  least  15  days  before  the  sitting  of 
the  court  to  which  the  summons  is  made  returnable,  and  shall  be 
returned  to  either  the  superior  court  or  the  state  court  of  the  county 
in  which  the  garnishee  is  served.  The  commissioner  or  the  commis¬ 
sioner’s  authorized  representative  shall  enter  on  the  execution  the 
names  of  the  persons  garnished  and  shall  return  the  execution  to  the 
appropriate  court.  All  subsequent  proceedings  shall  be  the  same  as 
provided  by  law  regarding  garnishments  in  other  cases  when  judg¬ 
ment  has  been  obtained  or  execution  issued.  In  addition  to  any  other 
methods  of  service,  the  summons  of  garnishment  may  be  served  by 
the  commissioner  or  the  commissioner’s  authorized  representative  to 
the  garnishee  by  registered  or  certified  mail  or  statutory  overnight 
delivery,  return  receipt  requested.  Either  the  return  receipt  indicat¬ 
ing  receipt  by  the  garnishee  or  the  envelope  bearing  the  official 
notification  from  the  United  States  Postal  Service  of  the  garnishee’s 
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refusal  to  accept  delivery  of  such  registered  or  certified  mail  or 
statutory  overnight  delivery  shall  be  filed  with  the  clerk  of  the  court 
in  which  the  garnishment  is  pending.  If  statutory  overnight  delivery 
was  accomplished  through  a  commercial  firm  as  provided  under 
paragraph  (1)  of  subsection  (b)  of  Code  Section  9-10-12,  the  return 
receipt  indicating  receipt  by  the  garnishee  or  the  envelope  bearing 
the  official  notification  of  such  commercial  firm  of  the  garnishee’s 
refusal  to  accept  delivery  shall  be  filed  with  the  clerk  of  the  court  in 
which  garnishment  is  pending.  If  a  garnishee  refuses  to  accept 
service  of  a  summons  of  garnishment  by  registered  or  certified  mail  or 
statutory  overnight  delivery,  the  summons  of  garnishment  shall  be 
served  by  the  commissioner  or  the  commissioner’s  authorized  repre¬ 
sentative  under  any  other  method  of  lawful  service  and  the  garnishee 
shall  be  personally  liable  to  the  commissioner  for  a  sum  equal  to  the 
actual  costs  incurred  to  serve  the  summons  of  garnishment.  This 
liability  shall  be  paid  upon  notice  and  demand  by  the  commissioner  or 
the  commissioner’s  delegate  and  shall  be  assessed  and  collected  in 
the  same  manner  as  other  taxes  administered  by  the  commissioner. 

(c)(1)  In  case  of  neglect  or  refusal  by  a  taxpayer  to  pay  any  taxes, 
fees,  licenses,  penalties,  interest,  or  collection  costs  due  the  state,  the 
commissioner  or  his  authorized  representative  may  levy  upon  all 
property  and  rights  to  property  belonging  to  the  taxpayer,  except 
such  as  are  exempt  by  law,  for  the  payment  of  the  amount  due, 
together  with  interest  on  the  amount,  any  penalty  for  nonpayment, 
and  such  further  amount  as  shall  be  sufficient  for  the  fees,  costs,  and 
expenses  of  the  levy.  As  used  in  this  subsection,  the  term  “property 
and  rights  to  property”  includes,  but  is  not  limited  to,  any  account  in 
or  with  a  financial  institution. 

(2)  A  levy  upon  an  account  in  or  with  a  financial  institution  shall 
be  a  constructive  levy  and  shall  be  effective  at  the  time  of  personal 
service  upon  the  financial  institution  as  evidenced  by  an  entry  of 
service  upon  the  levy  by  the  commissioner  or  his  authorized  repre¬ 
sentative,  or  by  an  acknowledgment  of  service  made  by  a  proper 
official  of  the  financial  institution  indicating  the  date  and  time  of 
service.  The  commissioner  or  his  authorized  representative  may,  in 
lieu  of  personal  service  or  service  by  mail,  serve  a  levy  upon  a 
financial  institution,  and  a  financial  institution  may  acknowledge 
service  of  a  levy  by  telephonic  facsimile  transmission  or  by  other 
means  of  instantaneous  electronic  transmission.  The  financial  insti¬ 
tution  shall  remit  to  the  commissioner  or  his  authorized  representa¬ 
tive  as  provided  in  this  subsection  not  later  than  15  days  after 
personal  service  or  acknowledgment  of  service  by  mail  or  facsimile  or 
other  instantaneous  electronic  transmission.  Notwithstanding  any 
other  law  to  the  contrary,  a  financial  institution  receiving  a  levy  shall 
remit  the  full  amount  of  its  depositor’s  accounts  that  are  subject  to 
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levy,  to  the  extent  of  the  amount  claimed  upon  the  levy,  without 
deduction;  provided,  however,  nothing  contained  in  this  subsection 
shall  be  deemed  to  diminish  the  right  of  a  financial  institution  to 
exercise  its  right  of  setoff. 

(d)(1)  The  commissioner  or  his  or  her  authorized  representative  may 
levy  and  conduct  judicial  sales  in  the  manner  provided  by  law  for 
sales  by  sheriffs  and  constables. 

(2)(A)  In  the  event  the  levy  is  upon  personal  property,  the  sale  of 
such  property  shall  be  advertised  ten  days  before  the  date  of  sale. 
Advertisements  of  sales  shall  designate  the  time,  place,  and 
manner  of  the  sale,  shall  give  a  reasonable  description  of  the 
property  to  be  sold,  shall  be  posted  in  three  public  places  in  the 
county,  and  shall  be  inserted  at  least  one  time  in  the  newspaper  in 
which  sheriff’s  sales  in  the  county  are  advertised.  The  commis¬ 
sioner  may  prescribe  by  regulation  methods  for  providing  notice  of 
sale  in  addition  to  the  provisions  of  this  subparagraph. 

(B)  The  commissioner  or  his  or  her  authorized  representative 
may  conduct  the  sale  of  such  personal  property  via  public  auction, 
public  Internet  auction,  or  via  sealed  bids.  If  the  sale  is  conducted 
via  public  auction,  the  sale  shall  be  held  between  the  hours  of  10:00 
A.M.  and  4:00  P.M.  eastern  standard  time  or  eastern  daylight  time, 
whichever  is  applicable.  The  sale  shall  be  conducted  within  the 
county  in  which  the  property  levied  on  is  situated,  except  that  if  it 
appears  to  the  commissioner  that  substantially  higher  bids  may  be 
obtained  for  the  property  if  the  sale  is  held  at  a  place  outside  such 
county,  he  may  order  that  the  sale  be  held  in  such  other  place.  If  the 
location  of  the  sale  is  in  a  county  other  than  the  county  in  which  the 
levy  was  made,  notice  of  the  sale  as  required  by  this  Code  section 
shall  be  made  in  both  counties.  The  commissioner  may  prescribe  by 
regulation  the  manner  or  other  conditions  for  sales  by  public 
auction,  public  Internet  auction,  or  sealed  bids,  including  whether 
payment  in  full  is  required  at  the  time  of  acceptance  of  the  bid, 
under  what  circumstances  the  sale  may  be  adjourned,  and  whether, 
and  under  what  circumstances,  multiple  items  of  property  may  be 
sold  separately,  in  groups,  or  in  the  aggregate. 

(C)  For  each  sale  of  personal  property  conducted  pursuant  to 
this  paragraph,  the  commissioner  or  his  or  her  authorized  repre¬ 
sentative  shall  determine  a  minimum  bid  price  of  the  sale,  and,  in 
the  absence  of  a  bid  equal  to  or  greater  than  the  minimum  bid 
price,  the  commissioner  shall  retain  possession  of  the  property.  In 
determining  the  minimum  bid  price,  the  commissioner  or  his  or  her 
authorized  representative  shall  take  into  account  the  expense  of 
making  the  levy  and  sale.  In  his  discretion,  the  commissioner  or  his 
or  her  representative  may  delay  disclosure  of  the  minimum  bid 
price  until  the  receipt  of  the  highest  bid. 
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(3)  In  the  event  the  levy  is  upon  real  property,  the  commissioner  or 
his  or  her  authorized  representative,  after  making  the  levy,  shall 
return  the  levy  on  the  execution  to  the  sheriff  of  the  county  in  which 
the  property  is  located.  After  the  return,  the  sheriff  shall  proceed  to 
advertise  and  sell  the  property  as  required  by  law. 

(e)  The  department  shall  apply  all  moneys  obtained  under  this  Code 
section  first  against  the  expenses  of  the  proceedings  and  then  against 
the  liability  in  respect  to  which  the  levy  was  made  and  any  other 
liability  owed  to  the  department  by  the  delinquent  taxpayer. 

(f) (1)  Any  person  in  possession  of  or  obligated  with  respect  to 
property  or  rights  to  property  subject  to  levy  upon  which  a  levy  has 
been  made  shall  surrender  such  property  or  rights  or  discharge  such 
obligation  to  the  commissioner  or  his  authorized  representative, 
except  such  part  of  the  property  or  rights  as  is  subject,  at  the  time  of 
such  levy,  to  an  attachment  or  execution  under  any  judicial  process. 

(2)  Any  person  who  willfully  fails  or  refuses  to  surrender  any 
property  subject  to  levy  shall  be  personally  liable  to  the  commissioner 
for  a  sum  equal  to  the  value  of  the  property  or  rights  not  so 
surrendered  but  not  exceeding  the  amount  of  the  tax,  interest,  and 
penalties  for  the  collection  of  which  such  levy  has  been  made, 
together  with  costs  and  interest  at  the  rate  specified  in  Code  Section 
48-2-40  from  the  date  of  such  levy.  The  liability  imposed  in  this 
subsection  shall  be  paid  upon  notice  and  demand  by  the  commis¬ 
sioner  or  his  delegate  and  shall  be  assessed  and  collected  in  the  same 
manner  as  other  taxes  administered  by  the  commissioner.  Any 
amount  other  than  costs  recovered  under  this  subsection  shall  be 
credited  against  the  subject  taxpayer’s  liability  for  the  collection  of 
which  such  levy  was  made. 

(3)  Any  person  in  possession  of  or  obligated  with  respect  to 
property  or  rights  to  property  subject  to  levy  upon  which  a  levy  has 
been  made  who,  upon  service  of  levy  by  the  commissioner  or  his 
authorized  representative,  surrenders  such  property  or  rights  to 
property  or  discharges  such  obligation  to  the  commissioner  or  his 
authorized  representative  shall  be  discharged  from  any  obligation  or 
liability  to  the  delinquent  taxpayer  with  respect  to  such  property  or 
rights  to  property  arising  from  such  surrender  or  payment.  (Ga.  L. 
1931,  Ex.  Sess.,  p.  24,  §  44;  Code  1933,  §  92-3311;  Ga.  L.  1937-38, 
Ex.  Sess.,  p.  77,  §  41;  Ga.  L.  1951,  p.  614,  §  3;  Ga.  L.  1952,  p.  300, 
§  1;  Code  1933,  §  91A-250,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga. 
L.  1979,  p.  5,  §  12;  Ga.  L.  1981,  p.  1857,  §  8;  Ga.  L.  1983,  p.  1834,  §  3; 
Ga.  L.  1985,  p.  931,  §  1;  Ga.  L.  1990,  p.  1875,  §  1;  Ga.  L.  1991,  p.  713, 
§  1;  Ga.  L.  1993,  p.  961,  §§  3,  4;  Ga.  L.  2009,  p.  816,  §  5/HB  485;  Ga. 
L.  2012,  p.  735,  §  2/HB  846.) 
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Cross  references.  —  Judicial  sales, 
§  9-13-140  et  seq. 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  1993,  “acknowl¬ 
edgment”  was  substituted  for  “acknow¬ 
ledgement”  in  two  places  in  paragraph 
(c)(2). 


Editor’s  notes.  —  Ga.  L.  2009,  p.  816, 
§  1/HB  485,  not  codified  by  the  General 
Assembly,  provides  that:  “This  Act  shall  be 
known  and  may  be  cited  as  the  ‘Improved 
Taxpayer  Customer  Service  Act  of  2009.”’ 


JUDICIAL  DECISIONS 


Requirement  for  assessment  before 
tax  due  and  personal  debt  created.  — 

Payment  of  tax  imposed  is  not  conditioned 
upon  assessment  by  the  commissioner. 
State  v.  Fuller,  90  Ga.  App.  349,  83  S.E.2d 
69  (1954). 

No  assessment  proceeding  is  required  if 
the  return  is  accepted  by  the  commis¬ 
sioner  as  correct.  The  tax  is  due  and 
payable  as  a  personal  debt  without  assess¬ 
ment.  Assessment  is  an  action  taken  only 
with  regard  to  collection  of  tax  exceeding 
that  returned  by  the  taxpayer.  State  v. 
Fuller,  90  Ga.  App.  349,  83  S.E.2d  69 
(1954). 

Notice  not  required  as  to  personal 
property.  —  Summary  judgment  was 
properly  granted  to  a  county  tax  commis¬ 
sioner  in  a  taxpayer’s  action  alleging  vio¬ 
lation  of  various  statutory  and  constitu¬ 
tional  provisions  in  the  commissioner’s 
levying  upon  the  taxpayer’s  bank  account 
to  collect  county  taxes  owed  because  nei¬ 
ther  O.C.G.A.  §  48-2-55  nor  O.C.G.A. 
§§  48-3-3  and  48-3-9  required  the  com¬ 
missioner  to  give  the  taxpayer  notice  of 
the  levy  prior  to  levying  upon  the  personal 
property.  Anderson  v.  Ford,  261  Ga.  App. 
34,  581  S.E.2d  623  (2003). 

County  ad  valorem  taxes  paid  from 
surplus.  —  Trial  court  properly  ordered 


that  county  ad  valorem  taxes  could  be 
paid  from  surplus  proceeds  obtained  from 
a  foreclosure  sale  of  the  subject  property 
given  that:  (1)  the  taxes  were  chargeable 
as  a  taxpayer’s  personal  debt  or  as  a  lien, 
extending  not  only  to  the  subject  property, 
but  also  to  all  property  the  taxpayer 
owned,  and  the  foreclosure  notice  did  not 
limit  the  commissioner’s  authority  as  to 
how  to  collect  the  taxes  owed;  and  (2)  the 
security  deed  in  turn  provided  that  upon  a 
foreclosure  sale  of  the  property,  the  lender 
bank  would  apply  any  surplus  proceeds  to 
the  person  or  persons  legally  entitled  to 
the  proceeds,  which  also  included  the  tax 
commissioner.  Mulligan  v.  Sec.  Bank  of 
Bibb  County,  280  Ga.  App.  248,  633  S.E.2d 
629  (2006). 

Claim  in  bankruptcy.  —  Chapter  13 
debtor  was  liable  for  property  taxes  as¬ 
sessed  against  the  property  despite  the 
fact  that  the  debtor’s  lender  was  granted 
relief  from  stay.  Under  O.C.G.A. 
§§  48-2-55  and  48-5-10,  the  debtor  re¬ 
mained  personally  liable  for  the  taxes 
because  the  debtor  was  the  title  holder  of 
the  property  on  the  first  day  of  each  tax 
year  for  which  an  unsecured  priority 
claim  was  made.  Waddy  v.  Fulton  County 
Tax  Comm’r  (In  re  Waddy),  No. 
09-64634-WLH,  2010  Bankr.  LEXIS  4003 
(Bankr.  N.D.  Ga.  Sept.  23,  2010). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


General  state  law  on  garnishments 
issued  by  state  revenue  commis¬ 
sioner  governs  over  local  legislation  on 
garnishments.  1982  Op.  Att’y  Gen.  No. 
82-85. 

Construed  with  §  9-13-60.  —  Subsec¬ 
tion  (c)  of  O.C.G.A.  §  48-2-55,  pertaining 
to  tax  levies,  authorizes  the  Commis¬ 


sioner  of  the  Department  of  Revenue  and 
the  Commissioner’s  agents  to  levy  upon  a 
delinquent  taxpayer’s  equitable  interest 
in  real  property  encumbered  by  a  deed  to 
secure  debt,  without  first  satisfying  the 
requirements  of  O.C.G.A.  §  9-13-60.  1990 
Op.  Att’y  Gen.  No.  90-19. 
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RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  71  Am.  Jur.  2d,  State 
and  Local  Taxation,  §  4.  72  Am.  Jur.  2d, 
State  and  Local  Taxation,  §§  780  et  seq., 
794  et  seq.,  803  et  seq. 

C.J.S.  —  38  C.J.S.,  Garnishment,  §§  1 
et  seq.,  15,  17.  84  C.J.S. ,  Taxation,  §§  667 
et  seq.,  730  et  seq.,  841,  877  et  seq. 


ALR.  —  Provisions  of  tax  statute  as  to 
time  for  performance  of  acts  by  boards  or 
officers  as  mandatory  or  directory,  151 
ALR  248. 


48-2-56.  (For  effective  date,  see  note.)  Liens  for  taxes;  priority. 


(a)  Except  as  otherwise  provided  in  this  Code  section,  liens  for  all 
taxes  due  the  state  or  any  county  or  municipality  in  the  state  shall  arise 
as  of  the  time  the  taxes  become  due  and  unpaid  and  all  tax  liens  shall 
cover  all  property  in  which  the  taxpayer  has  any  interest  from  the  date 
the  lien  arises  until  such  taxes  are  paid. 

(b)  Except  as  otherwise  provided  in  this  Code  section,  liens  for  taxes 
are  superior  to  all  other  liens  and  shall  be  paid  before  any  other  debt, 
lien,  or  claim  of  any  kind.  Liens  for  taxes  shall  rank  among  themselves 
as  follows: 

(1)  Taxes  due  the  state; 

(2)  Taxes  due  counties  of  the  state; 

(3)  Taxes  due  school  and  other  special  tax  districts  of  the  state;  and 

(4)  Taxes  due  municipal  corporations  of  the  state. 

(c)  (For  effective  date,  see  note.)  The  lien  for  taxes  imposed  by  Article 
1  of  Chapter  9  of  this  title,  relating  to  motor  fuel  taxes,  shall  not  have 
priority  as  against: 

(1)  Any  bona  fide  mortgagee,  holder,  or  transferee  of  a  deed  to 
secure  debt;  or 

(2)  Any  pledgee,  judgment  creditor,  or  purchaser  of  or  from  persons 
liable  for  the  tax  imposed  by  Article  1  of  Chapter  9  of  this  title 

where  the  rights  of  such  mortgagee,  holder,  or  transferee  of  a  deed  to 
secure  debt,  pledgee,  judgment  creditor,  or  purchaser  have  attached 
prior  to  the  time  the  lien  has  been  filed  by  the  commissioner  in  the  office 
of  the  clerk  of  superior  court  of  the  county  in  which  the  principal  place 
of  business  is  located. 

(d) (1)  Liens  for  any  ad  valorem  taxes  shall  cover  the  property  of 
taxpayers  liable  to  tax  from  the  time  fixed  by  law  for  valuation  of  the 
property  in  each  year  until  such  taxes  are  paid  and  shall  cover  the 
property  of  tax  collectors  or  tax  commissioners  and  their  sureties 
from  the  time  of  giving  bond  until  all  the  taxes  for  which  they  are 
responsible  are  paid. 
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(2)  The  lien  for  any  ad  valorem  tax  shall  not  be  superior  to  the  title 
and  operation  of  a  security  deed  when  the  tax  represents  an  assess¬ 
ment  upon  property  of  the  taxpayer  other  than  property  specifically 
covered  by  the  title  and  operation  of  the  security  deed. 

(3)  When  real  property  located  within  this  state  is  transferred 
between  the  date  on  which  any  ad  valorem  tax  lien  on  the  property 
vests  and  the  date  on  which  the  tax  evidenced  by  the  tax  lien  becomes 
due  and  payable,  the  ad  valorem  tax  lien  on  the  transferred  property 
shall  not  extend  to  cover  any  other  real  property  of  the  transferor. 

(e)  (For  effective  date,  see  note.)  The  lien  for  taxes  imposed  by  the 
provisions  of  Article  2  of  Chapter  7  of  this  title,  relating  to  certain 
income  taxes,  shall: 

(1)  Arise  and  attach  to  all  property  of  the  taxpayer  within  the  state 
as  of  the  time  a  tax  execution  for  these  taxes  is  filed  with  the  clerk  of 
superior  court  of  the  county  of  the  last  known  address  of  the  taxpayer 
appearing  on  the  records  of  the  department  at  the  time  the  state  tax 
execution  is  filed;  and 

(2)  Not  attach  to  the  interest  of  a  prior  bona  fide  purchaser  where 
a  certificate  of  clearance  is  required  and  has  been  obtained  or  where 
a  certificate  of  clearance  is  not  required  pursuant  to  Code  Section 
44-1-18,  nor  be  superior  to  the  lien  of  a  prior  recorded  instrument 
securing  a  bona  fide  debt. 

(f)  (For  effective  date,  see  note.)  The  lien  for  taxes  imposed  by  the 
provisions  of  Article  5  of  Chapter  7  of  this  title,  relating  to  withholding 
taxes,  shall: 

(1)  Arise  and  attach  to  all  property  of  the  defaulting  employer  or 
other  person  required  to  deduct  and  withhold  on  the  date  of  the 
assessment  of  the  taxes  by  operation  of  law  or  by  action  of  the 
commissioner; 

(2)  Not  attach  to  the  interest  of  a  prior  bona  fide  purchaser  where 
a  certificate  of  clearance  is  required  and  has  been  obtained  or  where 
a  certificate  of  clearance  is  not  required  pursuant  to  Code  Section 
44-1-18,  nor  be  superior  to  the  lien  of  a  prior  recorded  instrument 
securing  a  bona  fide  debt;  and 

(3)  Not  attach  to  the  interest  of  a  subsequent  bona  fide  purchaser 
where  a  certificate  of  clearance  is  required  and  has  been  obtained  or 
where  a  certificate  of  clearance  is  not  required  pursuant  to  Code 
Section  44-1-18,  nor  be  superior  to  the  lien  of  a  lender  for  value 
recorded  prior  to  the  time  the  execution  for  the  tax  has  been  filed  in 
the  office  of  the  clerk  of  superior  court  of  the  county  of  the  last  known 
address  of  the  taxpayer  appearing  on  the  records  of  the  department 
at  the  time  the  state  tax  execution  is  filed. 


98 


48-2-56 


STATE  ADMINISTRATION  AND  ENFORCEMENT 


48-2-56 


(g) (1)  (For  effective  date,  see  note.)  The  lien  of  a  specific  or  occupation 
tax  shall  not  be  superior  to  the  title  and  operation  of  a  security  deed 
recorded  prior  to  the  time  the  execution  for  the  tax  has  been  filed  in 
the  office  of  the  clerk  of  superior  court  of  the  county  of  the  last  known 
address  of  the  taxpayer  appearing  on  the  records  of  the  department 
at  the  time  the  state  tax  execution  is  filed. 

(2)  (For  effective  date,  see  note.)  As  used  in  this  subsection,  the 
term  “specific  or  occupation  tax”  means  all  state,  county,  and  munic¬ 
ipal  taxes  and  all  state  licenses  and  fees  except: 

(A)  The  taxes  imposed  by  Article  1  of  Chapter  9  of  this  title; 

(B)  Ad  valorem  taxes; 

(C)  The  taxes  imposed  by  Article  2  of  Chapter  7  of  this  title;  and 

(D)  The  taxes  imposed  by  Article  5  of  Chapter  7  of  this  title. 

The  term  includes,  but  is  not  limited  to,  sales  and  use  taxes,  corporate 
net  worth  taxes,  estate  taxes,  real  estate  transfer  taxes,  taxes  on 
financial  institutions,  alcohol  and  tobacco  taxes,  road  taxes  on  motor 
carriers,  excise  taxes,  license  fees,  tax  liabilities  of  corporate  officers 
and  business  successors,  and  tax  collections  of  a  person  who  is  a 
dealer  under  Chapter  8  of  this  title  relating  to  sales  and  use  taxation. 

(h)  Liens  for  taxes  existing  prior  to  July  1,  1983,  shall  not  be  changed 
by  this  Code  section.  On  and  after  July  1,  1983,  this  Code  section  shall 
govern  the  time  of  creation  of  all  tax  liens  and  the  priority  of  all  tax 
hens. 

(i)  (For  effective  date,  see  note.)  All  executions,  hens,  releases, 
cancellations,  or  other  related  documents  issued  by  the  department  to 
be  filed  with  a  superior  court  clerk  shall  be  presented  and  filed 
electronically  pursuant  to  Code  Section  48-3-42  and  the  appropriate 
filing  fees  shall  be  paid  by  the  department  as  provided  in  subsection  (f ) 
of  Code  Section  15-6-77.  (Ga.  L.  1873,  p.  42,  §  2;  Code  1873,  §  1973; 
Code  1882,  §  1973;  Civil  Code  1895,  §  2791;  Civil  Code  1910,  §  3333; 
Code  1933,  §  92-5708;  Ga.  L.  1937-38,  Ex.  Sess,  p.  77,  §  42;  Ga.  L. 
1937-38,  Ex.  Sess.,  p.  156,  §  10;  Ga.  L.  1953,  Nov.-Dee.  Sess.,  p.  168, 
§§  2,  3;  Ga.  L.  1968,  p.  360,  §  15;  Ga.  L.  1978,  p.  1778,  §  1;  Code  1933, 
§  91A-252,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1979,  p.  5,  §  13; 
Ga.  L.  1983,  p.  1834,  §  4;  Ga.  L.  1984,  p.  22,  §  48;  Ga.  L.  1988,  p.  13, 
§  48;  Ga.  L.  1993,  p.  768,  §  1;  Ga.  L.  2017,  p.  723,  §  2/HB  337.) 


Delayed  effective  date.  —  This  Code 
section,  as  set  out  above,  becomes  effective 
January  1,  2018.  Until  January  1,  2018, 
this  Code  section  reads  as  follows: 

“(a)  Except  as  otherwise  provided  in  this 
Code  section,  liens  for  all  taxes  due  the 


state  or  any  county  or  municipality  in  the 
state  shall  arise  as  of  the  time  the  taxes 
become  due  and  unpaid  and  all  tax  liens 
shall  cover  all  property  in  which  the  tax¬ 
payer  has  any  interest  from  the  date  the 
lien  arises  until  such  taxes  are  paid. 
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“(b)  Except  as  otherwise  provided  in  this 
Code  section,  liens  for  taxes  are  superior 
to  all  other  liens  and  shall  be  paid  before 
any  other  debt,  lien,  or  claim  of  any  kind. 
Liens  for  taxes  shall  rank  among  them¬ 
selves  as  follows: 

“(1)  Taxes  due  the  state; 

“(2)  Taxes  due  counties  of  the  state; 

“(3)  Taxes  due  school  and  other  special 
tax  districts  of  the  state;  and 

“(4)  Taxes  due  municipal  corporations  of 
the  state. 

“(c)  The  lien  for  taxes  imposed  by  Article 
1  of  Chapter  9  of  this  title,  relating  to 
motor  fuel  taxes,  shall  not  have  priority  as 
against: 

“(1)  Any  bona  fide  mortgagee,  holder,  or 
transferee  of  a  deed  to  secure  debt;  or 

“(2)  Any  pledgee,  judgment  creditor,  or 
purchaser  of  or  from  persons  liable  for  the 
tax  imposed  by  Article  1  of  Chapter  9  of 
this  title 

“where  the  rights  of  such  mortgagee, 
holder,  or  transferee  of  a  deed  to  secure 
debt,  pledgee,  judgment  creditor,  or  pur¬ 
chaser  have  attached  prior  to  the  time 
notice  of  the  lien  has  been  filed  by  the 
commissioner  in  the  office  of  the  superior 
court  of  the  county  in  which  the  principal 
place  of  business  is  located  or  in  the 
county  where  property  of  the  person  liable 
for  payment  of  the  motor  fuel  tax  is  lo¬ 
cated. 

“(d)(1)  Liens  for  any  ad  valorem  taxes 
shall  cover  the  property  of  taxpayers  lia¬ 
ble  to  tax  from  the  time  fixed  by  law  for 
valuation  of  the  property  in  each  year 
until  such  taxes  are  paid  and  shall  cover 
the  property  of  tax  collectors  or  tax  com¬ 
missioners  and  their  sureties  from  the 
time  of  giving  bond  until  all  the  taxes  for 
which  they  are  responsible  are  paid. 

“(2)  The  hen  for  any  ad  valorem  tax 
shall  not  be  superior  to  the  title  and 
operation  of  a  security  deed  when  the  tax 
represents  an  assessment  upon  property 
of  the  taxpayer  other  than  property  spe¬ 
cifically  covered  by  the  title  and  operation 
of  the  security  deed. 

“(3)  When  real  property  located  within 
this  state  is  transferred  between  the  date 
on  which  any  ad  valorem  tax  lien  on  the 
property  vests  and  the  date  on  which  the 
tax  evidenced  by  the  tax  lien  becomes  due 
and  payable,  the  ad  valorem  tax  hen  on 


the  transferred  property  shall  not  extend 
to  cover  any  other  real  property  of  the 
transferor. 

“(e)  The  lien  for  taxes  imposed  by  the 
provisions  of  Article  2  of  Chapter  7  of  this 
title,  relating  to  certain  income  taxes, 
shall: 

“(1)  Arise  and  cover  all  property  of  the 
taxpayer  as  of  the  time  a  tax  execution  for 
these  taxes  is  entered  upon  the  general 
execution  docket;  and 

“(2)  Not  be  superior  to  the  lien  of  a  prior 
recorded  instrument  securing  a  bona  fide 
debt. 

“Before  the  lien  provided  for  in  this 
subsection  shall  attach  to  real  property  it 
shall  be  recorded  in  the  county  where  the 
real  property  is  located. 

“(f)  The  hen  for  taxes  imposed  by  the 
provisions  of  Article  5  of  Chapter  7  of  this 
title,  relating  to  withholding  taxes,  shall: 

“(1)  Arise  and  attach  to  all  property  of 
the  defaulting  employer  or  other  person 
required  to  deduct  and  withhold  on  the 
date  of  the  assessment  of  the  taxes  by 
operation  of  law  or  by  action  of  the  com¬ 
missioner; 

“(2)  Not  be  superior  to  the  lien  of  a  prior 
recorded  instrument  securing  a  bona  fide 
debt;  and 

“(3)  Not  be  superior  to  the  lien  of  a 
subsequent  bona  fide  purchaser  or  lender 
for  value  recorded  prior  to  the  time  the 
execution  for  the  tax  has  been  entered  on 
the  general  execution  docket  in  the  office 
of  the  superior  court  of  the  county  in 
which  the  property  affected  is  located. 

“Before  the  lien  provided  for  in  this 
subsection  shall  attach  to  real  property  it 
shall  be  recorded  in  the  county  where  the 
real  property  is  located. 

“(g)(1)  The  hen  of  a  specific  or  occupa¬ 
tion  tax  shall  not  be  superior  to  the  title 
and  operation  of  a  security  deed  recorded 
prior  to  the  time  the  execution  for  the  tax 
has  been  entered  on  the  general  execution 
docket  in  the  office  of  the  clerk  of  the 
superior  court  of  the  county  in  which  the 
affected  property  is  located. 

“(2)  As  used  in  this  subsection,  the  term 
‘specific  or  occupation  tax’  means  all  state, 
county,  and  municipal  taxes  and  all  state 
licenses  and  fees  except: 

“(A)  The  taxes  imposed  by  Article  1  of 
Chapter  9  of  this  title; 
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“(B)  Ad  valorem  taxes; 

“(C)  The  taxes  imposed  by  Article  2  of 
Chapter  7  of  this  title;  and 

“(D)  The  taxes  imposed  by  Article  5  of 
Chapter  7  of  this  title. 

“The  term  includes,  but  is  not  limited  to, 
sales  and  use  taxes,  corporate  net  worth 
taxes,  estate  taxes,  real-estate  transfer 
taxes,  taxes  on  financial  institutions,  alco¬ 
hol  and  tobacco  taxes,  road  taxes  on  motor 
carriers,  excise  taxes,  license  fees,  tax 
liabilities  of  corporate  officers  and  busi¬ 
ness  successors,  and  tax  collections  of  a 
person  who  is  a  dealer  under  Chapter  8  of 
this  title  relating  to  sales  and  use  taxa¬ 
tion. 

“(h)  Liens  for  taxes  existing  prior  to  July 
1,  1983,  shall  not  be  changed  by  this  Code 
section.  On  and  after  July  1,  1983,  this 
Code  section  shall  govern  the  time  of  cre¬ 
ation  of  all  tax  hens  and  the  priority  of  all 
tax  liens.” 

The  2017  amendment,  effective  Janu¬ 
ary  1,  2018,  in  the  ending  undesignated 
paragraph  of  subsection  (c),  in  the  middle, 
deleted  “notice  of”  preceding  “the  lien  has 
been  filed”,  inserted  “clerk  of”,  and  de¬ 
leted  “or  in  the  county  where  property  of 
the  person  liable  for  payment  of  the  motor 
fuel  tax  is  located”  following  “is  located”  at 


the  end;  rewrote  subsections  (e),  (f),  and 
(g);  and  added  subsection  (i). 

Cross  references.  —  Registration  of 
federal  tax  hens,  §  44-14-570  et  seq.  Pri¬ 
ority  of  claims  against  decedents’  estates, 
§  53-7-40. 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  1987,  a  semico¬ 
lon  was  deleted  following  “title”  in  para¬ 
graph  (c)(2)  and  a  comma  was  inserted 
following  “subsection”  in  paragraph  (g)(2). 

Editor’s  notes.  —  Ga.  L.  2017,  p.  723, 
§  1/HB  337,  not  codified  by  the  General 
Assembly,  provides  that:  “This  Act  shall  be 
known  and  may  be  cited  as  the  ‘State  Tax 
Execution  Modernization  Act.’” 

Law  reviews.  —  For  article  surveying 
recent  legislative  and  judicial  develop¬ 
ments  in  Georgia’s  real  property  laws,  see 
31  Mercer  L.  Rev.  187  (1979).  For  annual 
survey  of  state  and  local  tax  law,  see  35 
Mercer  L.  Rev.  281  (1983).  For  annual 
survey  of  real  property  law,  see  56  Mercer 
L.  Rev.  395  (2004). 

For  note  on  the  1993  amendment  of  this 
Code  section,  see  10  Ga.  St.  U.  L.  Rev.  218 
(1993). 

For  comment  on  Brown  v.  Nash,  216  Ga. 
303,  116  S.E.2d  227  (1960),  see  12  Mercer 
L.  Rev.  425  (1961). 


JUDICIAL  DECISIONS 


Analysis 

General  Consideration 
When  Lien  Attaches 
Taxes  Covered  by  Lien 
Property  Subject  to  Lien 
Rank  and  Priority  of  Liens 

General  Consideration 

Construed  with  Ch.  9  of  Title  48.  — 

Holding  in  In  re  Tuggle,  22  Bankr.  439 
(Bankr.  N.D.  Ga.  1982)  “that  when  liens 
for  taxes  other  than  ad  valorem  taxes 
attach  to  the  property  of  the  taxpayer, 
they  are  superior  to  all  other  liens  filed 
thereafter  but  not  those  recorded  prior  in 
time,”  applies  only  to  liens  for  taxes  im¬ 
posed  under  the  provisions  of  O.C.G.A. 
§  48-9-1  et  seq.,  which  chapter  is  con¬ 
cerned  with  motor  fuel  taxes.  Tuggle  v. 
IRS,  30  Bankr.  718  (Bankr.  N.D.  Ga. 
1983). 


Tax  liability  as  personal  debt.  — 

Taxes  due  a  county  or  municipality  come 
within  the  generally  accepted  meaning  of 
“personal  debts,”  the  collection  of  which  is 
enforceable  by  appropriate  judicial  action. 
Woodall  v.  First  Nat’l  Bank,  118  Ga.  App. 
440,  164  S.E.2d  361  (1968). 

Conditions  of  tax  commissioner’s 
bond.  —  Official  bond  of  a  tax  commis¬ 
sioner  covers  the  commissioner’s  official 
duties  and  obligations  as  tax  commis¬ 
sioner  and  no  other  obligations.  Sanders  v. 
Georgia  Farm  Bureau  Mut.  Ins.  Co.,  109 
Ga.  App.  772,  137  S.E.2d  389  (1964). 
Cited  in  Roberts  v.  Ford  Motor  Credit 
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Co.,  160  Ga.  App.  827,  288  S.E.2d  238 
(1982);  In  re  Alliance  Transp.,  Inc.,  47 
Bankr.  743  (Bankr.  N.D.  Ga.  1985); 
Ellenberg  v.  J.M.  Tull  Metal  (In  re  McTyre 
Grading  &  Pipe,  Inc.),  180  Bankr.  308 
(Bankr.  N.D.  Ga.  1995);  DLT  List,  LLC  v. 
M7VEN  Supportive  Hous.  &  Dev.  Group, 
335  Ga.  App.  318,  779  S.E.2d  436  (2015). 

When  Lien  Attaches 

Lien  for  sales  and  use  taxes.  —  Lien 

for  sales  and  use  taxes  attaches  on  the  day 
on  which  the  dealer  is  required  to  make 
the  dealer’s  return  and  remittance  to  the 
commissioner.  State  v.  Atlanta  Provision 
Co.,  90  Ga.  App.  147,  82  S.E.2d  145  (1954). 

Lien  for  property  taxes.  —  Lien  for 
state  and  county  taxes  attaches  to  prop¬ 
erty  at  the  time  fixed  by  law  for  valuation 
of  the  property  in  each  year.  Decatur 
County  Bldg.  &  Loan  Ass’n  v.  Thigpen, 
173  Ga.  363,  160  S.E.  387  (1931). 

Effect  of  failure  to  record  lien.  — 
Recording  a  fieri  facias  issued  by  the  com¬ 
missioner  on  the  general  execution  docket 
is  not  a  condition  precedent  to  attachment 
of  a  hen  for  sales  taxes.  The  only  effect  of 
failure  to  record  the  hen  is  that  as  against 
innocent  purchasers  the  hen  will  be  lost. 
State  v.  Atlanta  Provision  Co.,  90  Ga.  App. 
147,  82  S.E. 2d  145  (1954). 

When  a  lender  takes  notes  and  bills  of 
sale  to  secure  a  debt,  but  security  instru¬ 
ments  are  not  recorded  until  after  the  tax 
liens  have  been  entered  on  the  execution 
docket,  the  property  covered  under  the 
security  instruments  was  property  of  the 
debtor  at  the  time  the  debtor  became 
liable  for  the  tax  and  the  fact  that  the 
lender  foreclosed  on  the  property  and  pur¬ 
chased  the  property  at  the  foreclosure  sale 
does  not  divest  the  tax  lien,  and  it  is 
proper  for  the  state  to  levy  the  execution 
upon  the  foreclosed  property  then  in  the 
possession  of  the  lender.  Williams  v.  Gen¬ 
eral  Fin.  Corp.,  98  Ga.  App.  31,  104  S.E. 2d 
649  (1958). 

Taxes  Covered  by  Lien 

What  taxes  covered  by  lien.  —  Words 
“hens  for  taxes,”  as  employed  in  former 
Civil  Code  1910,  §§  1140,  3329,  and  3333 


(see  now  O.C.G.A.  §§  44-4-320,  48-2-56, 
and  48-5-28),  were  broad  and  sufficient  to 
include  taxes  provided  for  by  the  subse¬ 
quent  statute  for  support  of  the  state  and 
counties  and  municipal  corporations  lo¬ 
cated  in  the  state,  although  such  tax  may 
not  be  ad  valorem  or  based  on  property. 
Atlanta  Trust  Co.  v.  Atlanta  Realty  Corp., 
177  Ga.  581,  170  S.E.  791  (1933). 

Applicability  of  section  to  sales 
taxes.  —  Provisions  of  former  Code  1933, 
§§  92-5707  and  92-5708  (see  now 
O.C.G.A.  §§  48-5-28  and  48-2-56)  deal 
with  situations  where  the  lien  for  taxes 
represents  an  assessment  upon  property 
of  such  owner  other  than  that  property 
specifically  covered  by  the  security  instru¬ 
ment,  and  since  sales  tax  is  not  a  property 
tax  and  is  not  assessed  against  the  prop¬ 
erty  of  the  owner,  these  provisions  are  not 
applicable  to  sales  taxes.  Williams  v.  Gen¬ 
eral  Fin.  Corp.,  98  Ga.  App.  31,  104  S.E. 2d 
649  (1958). 

Property  Subject  to  Lien 

Taxes  due  state  are  not  only  against 
owner  but  also  against  property,  re¬ 
gardless  of  judgments,  mortgages,  sales, 
transfers,  or  incumbrances  of  any  kind. 
Bibb  Nat’l  Bank  v.  Colson,  162  Ga.  471, 
134  S.E.  85  (1926);  Decatur  County  Bldg. 
&  Loan  Ass’n  v.  Thigpen,  173  Ga.  363,  160 
S.E.  387  (1931). 

Trial  court  properly  ordered  that  county 
ad  valorem  taxes  could  be  paid  from  sur¬ 
plus  proceeds  obtained  from  a  foreclosure 
sale  of  the  subject  property,  given  that:  (1) 
the  taxes  were  chargeable  as  a  taxpayer’s 
personal  debt  or  as  a  lien,  extending  not 
only  to  the  subject  property,  but  also  to  all 
property  the  taxpayer  owned,  and  the 
foreclosure  notice  did  not  limit  the  com¬ 
missioner’s  authority  as  to  how  to  collect 
the  taxes  owed;  and  (2)  the  security  deed 
in  turn  provided  that  upon  a  foreclosure 
sale  of  the  property,  the  lender  bank 
would  apply  any  surplus  proceeds  to  the 
person  or  persons  legally  entitled  to  the 
proceeds,  which  also  included  the  tax  com¬ 
missioner.  Mulligan  v.  Sec.  Bank  of  Bibb 
County,  280  Ga.  App.  248,  633  S.E.2d  629 
(2006). 

Property  not  returned  or  assessed 
for  taxation  is  nevertheless  subject  to 
levy  and  sale  for  taxes  accruing  upon 
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other  property  which  was  returned  or  as¬ 
sessed  for  such  purpose.  The  fact  that 
unreturned  property  may  be  required  to 
pay  its  own  taxes  at  some  time  in  the 
future  is  not  a  defense  against  enforce¬ 
ment  of  a  valid  lien  against  the  property 
for  taxes  due  upon  other  property.  Federal 
Land  Bank  v.  Farmers’  &  Merchants’ 
Bank,  177  Ga.  505,  170  S.E.  504  (1933). 

Sale  under  common-law  execution 
does  not  divest  municipality’s  lien  for 
its  due  and  unpaid  taxes.  LaGrange  Gro¬ 
cery  Co.  v.  City  of  LaGrange,  31  Ga.  App. 
97,  119  S.E.  536  (1923). 

Farm  products  which  are  them¬ 
selves  exempt  from  taxation  may  nev¬ 
ertheless  be  levied  on  and  sold  for  taxes 
due  upon  other  property  of  the  same 
owner.  Federal  Land  Bank  v.  Farmers’  & 
Merchants’  Bank,  177  Ga.  505,  170  S.E. 
504  (1933). 

Property  possessed  and  used  by 
obligee  under  bond  for  title.  —  Lien  for 
all  taxes  is  binding  upon  all  property  in  a 
municipality  of  a  surviving  obligee  in  the 
bond  for  title  and  the  estate  of  the  de¬ 
ceased  obligee,  represented  by  the  surviv¬ 
ing  obligee  as  administrator,  such  obligees 
being  holders  of  the  bond  for  title  and 
possessing  and  using  the  property  at  the 
time  of  accrual  of  the  tax.  Graves  v. 
Walker,  182  Ga.  644,  186  S.E.  820  (1936). 

Effect  on  lien  of  subsequent  trans¬ 
fer  or  incumbrance.  —  Sale  of  land  by 
the  sheriff  in  November  of  a  year  under  a 
general  fi.  fa.  does  not  divest  the  lien  of 
the  state  and  county  for  the  year’s  taxes  of 
the  defendant  in  fi.  fa.  Wilson  v.  Boyd,  84 
Ga.  34,  10  S.E.  499  (1889). 

When  an  owner  of  land  conveys  the  land 
by  warranty  deed  as  security  for  debt,  and 
in  the  succeeding  year  fails  to  return  the 
land  at  the  time  the  owner  returns  the 
owner’s  other  property  for  state  and 
county  taxation  for  that  year,  and  after 
default  in  payment  execution  is  issued 
against  the  owner  for  state  and  county 
taxes  on  the  basis  of  the  owner’s  return  of 
other  property,  the  lien  for  such  taxes  will 
attach  not  only  to  the  property  included  in 
the  return  but  also  to  the  land  which  the 
owner  has  conveyed  as  security  for  the 
debt.  Decatur  County  Bldg.  &  Loan  Ass’n 
v.  Thigpen,  173  Ga.  363,  160  S.E.  387 
(1931). 


Ownership  of  property  at  the  time  of  the 
tax  sale  is  entirely  immaterial  since  a  tax 
lien  attaches  to  property  subject  to  taxa¬ 
tion  from  the  time  fixed  by  law  for  valua¬ 
tion  of  such  property.  Furthermore,  taxes 
due  the  state  are  not  only  against  the 
owner  but  against  the  property  also,  re¬ 
gardless  of  judgments,  mortgages,  sales, 
transfers,  or  incumbrances  of  any  kind. 
City  of  Leesburg  v.  Forrester,  59  Ga.  App. 
503,  1  S.E. 2d  584  (1939). 

Tax  commissioner,  who  was  an  ex-officio 
sheriff,  under  O.C.G.A.  §  48-5-137,  could 
be  subject  to  a  money  rule  petition  filed  by 
the  holder  of  county  tax  executions  for 
refusing  to  pay  those  executions  from  the 
excess  proceeds  of  tax  sales  of  property; 
the  holder  could  collect  on  the  holder’s 
execution  from  any  property  in  which  the 
taxpayer  had  an  interest,  which  included 
the  excess  proceeds  from  the  tax  sale, 
before  any  payments  to  the  taxpayer,  un¬ 
der  O.C.G.A.  §  48-2-56(a)  and  (b),  so  it 
was  error  for  the  commissioner  to  refuse 
to  pay  the  holder’s  claims.  Scott  v.  Vesta 
Holdings  I,  LLC,  275  Ga.  App.  196,  620 
S.E. 2d  447  (2005). 

Levy  on  proceeds  of  mortgage  fore¬ 
closure  divests  lien  on  foreclosed 
property.  —  Rule  that  the  sale  of  prop¬ 
erty  under  a  mortgage  fi.  fa.  does  not 
divest  the  lien  for  taxes  is  not  applicable  if 
the  tax  fi.  fas.  are  placed  in  the  hands  of 
the  levying  officer  for  the  purpose  of  claim¬ 
ing  the  proceeds  of  such  sale.  Patton  v. 
Camp,  120  Ga.  936,  48  S.E.  361  (1904). 

Lien  transferred  to  proceeds  of  sale 
by  administrator.  —  When  under  order 
of  court  an  administrator  sells  lands  sub¬ 
ject  to  tax  liens  the  lien  is  thereby  di¬ 
vested  and  transferred  to  the  proceeds  of 
the  sale.  Herrington  v.  Tolbert,  110  Ga. 
528,  35  S.E.  687  (1900). 

Parties  cannot  by  contract  defeat 
the  government’s  right  to  collect 
taxes  for  which  property  would  otherwise 
be  liable.  City  of  Leesburg  v.  Forrester,  59 
Ga.  App.  503,  1  S.E.2d  584  (1939). 

Mortgagees  have  no  right  to  pro¬ 
rate  lien  amongst  debtor’s  properties. 
—  If  different  parties  hold  mortgages  on 
different  pieces  of  a  debtor’s  property,  nei¬ 
ther  can  claim  a  right  to  have  a  tax 
execution  prorated  between  the  tracts. 
The  lien  covers  both  but  may  be  enforced 
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against  either.  Patton  v.  Camp,  120  Ga. 
936,  48  S.E.  361  (1904). 

Failure  to  exercise  right  to  redemp¬ 
tion.  —  Transferee  by  tax  deeds  of  tax  lien 
encumbered  property,  following  a  tax  sale 
of  the  property,  held  fee  simple  title  to  the 
property  unencumbered  by  any  competing 
tax  liens  after  notice  and  expiration  of  the 
redemption  period.  Nat’l  Tax  Funding, 
L.P.  v.  Harpagon  Co.,  277  Ga.  41,  586 
S.E. 2d  235  (2003). 

Rank  and  Priority  of  Liens 

Federal  tax  liens  have  priority  over 
later  assessed  state  tax  liens,  but  fed¬ 
eral  liens  are  subordinate  to  prior  filed 
liens  of  judgment  creditors.  Tuggle  v.  IRS, 
30  Bankr.  718  (Bankr.  N.D.  Ga.  1983). 

State  lien  attaching  and  becoming 
choate  has  priority  over  subsequent 
federal  lien.  —  Because  Georgia’s  lien  for 
tax  withholding  penalties  attached  and 
became  choate  prior  in  time  to  any  Inter¬ 
nal  Revenue  Service  lien,  the  Georgia  lien 
had  priority;  because  the  subject  of  the 
lien  was  not  real  property,  the  last  sen¬ 
tence  of  subsection  (f)  of  O.C.G.A. 
§  48-2-56  did  not  apply.  Ellenberg  v.  J.M. 
Tull  Metals  (In  re  McIntyre  Grading  & 
Pipe,  Inc.),  193  Bankr.  983  (Bankr.  N.D. 
Ga.  1996). 

Intrastate  tax  lien  priorities.  —  Ad 

valorem  taxes  did  not  become  choate  until 
the  county’s  tax  digest  was  approved  by 
the  State  Revenue  Commission  pursuant 
to  O.C.G.A.  §  48-5-342;  however,  intra¬ 
state  tax  lien  priorities  do  not  depend  on 
choateness,  but  are  determined  by  state 
statute,  specifically  subsection  (b)  of 
O.C.G.A.  §  48-2-56,  which  delineates  the 
priority  of  tax  liens  and  makes  state  tax 
liens  superior  to  county  tax  liens  regard¬ 
less  of  date.  Ellenberg  v.  J.M.  Tull  Metals 
(In  re  McIntyre  Grading  &  Pipe,  Inc.),  193 
Bankr.  983  (Bankr.  N.D.  Ga.  1996). 

Priority  of  tax  liens  not  dependent 
on  filing.  —  Priority  of  liens  for  taxes, 
other  than  real  property  ad  valorem  taxes, 
does  not  depend  on  when  or  if  those  liens 
are  filed  since  tax  liens  are  superior  to  all 
other  liens  against  property.  Tuggle  v. 
IRS,  30  Bankr.  718  (Bankr.  N.D.  Ga. 
1983). 


Priority  based  on  status  of  taxing 
entity.  — •  In  passing  O.C.G.A.  §  48-2-56, 
the  Georgia  General  Assembly  provided 
specific  directions  on  how  tax  liens  shall 
be  ranked,  and  by  adopting  the  statute, 
the  legislature  intended  to  assign  priority 
to  tax  liens  based  upon  the  status  of  the 
taxing  entity,  regardless  of  the  date  the 
lien  was  created.  Vesta  Holdings  I,  LLC  v. 
Tax  Comm’r,  259  Ga.  App.  717,  578  S.E.2d 
293  (2003). 

Circular  priorities  involving  tax 
and  judgment  liens  and  security 
deeds  under  Georgia  law  shall  be  estab¬ 
lished  according  to  the  following  rules:  (1) 
liens  for  taxes  shall  be  paid  prior  to  all 
other  liens  against  property;  (2)  security 
deeds  shall  be  paid  prior  to  liens  for  state 
taxes  if  the  tax  liens  are  not  for  ad  va¬ 
lorem  taxes  against  the  property  which  is 
the  subject  of  the  security  deeds  at  issue; 
and  (3)  judgment  lien  holders  shall  be 
subordinated  to  the  preceding  claims. 
Tuggle  v.  IRS,  30  Bankr.  718  (Bankr.  N.D. 
Ga.  1983). 

Tax  lien  relegated  to  lower  position 
upon  landowner’s  death.  —  Statutory 
first  or  superior  lien  on  real  estate  for 
taxes  as  provided  by  O.C.G.A.  §  48-2-56  is 
relegated  to  a  lower  position  by  former 
O.C.G.A.  §  53-7-91  (see  now  O.C.G.A. 
§  53-7-40)  when  death  of  the  landowner 
intervenes.  State  Revenue  Comm’r  v. 
Fleming,  172  Ga.  App.  887,  324  S.E.2d 
821  (1984). 

Liens  of  judgment  creditors.  —  Lien 
for  municipal  taxes  which  a  city  has  upon 
property  of  a  taxpayer  is  superior  to  the 
lien  of  a  judgment  creditor.  This  is  espe¬ 
cially  true  if  execution  has  been  issued 
against  a  defaulting  taxpayer  and  entered 
upon  proper  execution  docket  before  the 
creditor’s  judgment  was  obtained.  Royal 
Indem.  Co.  v.  Mayor  of  Savannah,  209  Ga. 
383,  73  S.E. 2d  205  (1952). 

State’s  lien  upon  property  of  a  distribu¬ 
tor  under  former  Code  1933,  Ch.  92-14 
(see  now  O.C.G.A.  Art.  1,  Ch.  9,  T.  48)  for 
excise  taxes  collected  by  the  distributor  on 
sale  or  use  of  motor  fuel  and  kerosene  did 
not  have  priority  over  lien  of  judgment 
creditor,  when  rights  of  such  creditor  at¬ 
tached  prior  to  filing  of  notice  of  state’s 
lien  in  the  office  of  the  superior  court;  and 
if  a  surety  upon  such  distributor’s  bond  to 
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state  became  subrogated  to  rights  of  state 
by  payment  of  such  taxes  to  state,  the 
surety  took  the  position  of  the  state  and 
acquired  no  greater  rights  with  respect 
thereto  than  the  state  had  at  the  time  the 
surety  became  subrogated.  Royal  Indem. 
Co.  v.  Mayor  of  Savannah,  209  Ga.  383,  73 
S.E.2d  205  (1952). 

Lien  of  a  special  assessment  is  equal 
to  that  of  general  municipal  taxes,  and 
sale  to  enforce  the  latter  leaves  the  other 
standing  against  the  property.  Steele  v. 
City  of  Waycross,  190  Ga.  816,  10  S.E.2d 
867  (1940). 

Lien  against  property  owners  for 
the  proportionate  costs  of  paving 
streets  has  the  rank  of  a  tax  lien  and  its 
dignity  takes  rank,  and  consequently 
takes  priority  over  a  prior  mortgage.  City 
of  Brunswick  v.  Gordon  Realty  Co.,  163 
Ga.  636,  136  S.E.  898  (1927). 

Rights  of  prior  mortgagee.  —  Lien 
may  be  enforced  even  as  against  a  mort¬ 
gage  holder  whose  mortgage  is  prior  to  the 
assessment.  Verdery  v.  Dotterer,  69  Ga. 
194  (1882). 

Bona  fide  purchasers.  —  Liens  for 
state,  county,  and  municipal  taxes  are 
superior  to  all  other  liens  and  such  liens 
follow  property  into  hands  of  bona  fide 
purchasers.  Freeman  v.  Mayor  of  Atlanta, 
66  Ga.  617  (1881);  Carroll  v.  Richards,  50 
Ga.  App.  272,  178  S.E.  178  (1934). 

Bona  fide  purchaser  may  avoid  un¬ 
recorded  tax  liens.  —  In  Georgia,  a  bona 


fide  purchaser  may  avoid  tax  liens  on 
property  which  attached  prior  to  the  pur¬ 
chaser’s  purchase  of  that  property  but 
were  recorded  subsequent  thereto.  Abney 
v.  Cox  Enters.,  Inc.  (In  re  Fulton  Air  Serv., 
Inc.),  37  Bankr.  358  (Bankr.  N.D.  Ga. 
1984). 

Depositors  in  dissolved  financial 
institution.  —  Priorities  of  payment  es¬ 
tablished  in  Ga.  L.  1927,  p.  195,  §  5  (see 
now  O.C.G.A.  §  7-1-202),  which  allow 
payment  to  depositors  before  payments  of 
state  tax,  supersede  the  provisions  of  for¬ 
mer  Code  1910,  §§  1140,  1141,  and  3333 
(see  now  O.C.G.A.  §§  48-2-56  and 
48-5-28),  which  gave  taxes  priority  over 
other  debts.  Felton  v.  McArthur,  173  Ga. 
465,  160  S.E.  419  (1931). 

Priority  of  lien  on  property  of  tax 
collector.  —  When,  in  an  equitable  pro¬ 
ceeding  between  parties  with  claims  to 
proceeds  of  performance  bonds  deposited 
with  the  state  by  a  surety  for  a  county  tax 
collector,  no  claimant  having  obtained  any 
judgment  prior  to  the  equitable  proceed¬ 
ing,  and  when  the  county  intervened  in 
such  equitable  proceeding  with  the  coun¬ 
ty’s  claim  for  loss  sustained  by  default  of 
the  county’s  tax  collector  prior  to  the  eq¬ 
uitable  proceeding,  the  county  was  enti¬ 
tled  in  equity,  by  virtue  of  superior  lien 
given  the  county  by  the  General  Assembly, 
to  priority  in  payment  from  bond  pro¬ 
ceeds.  Lamar  County  Advisory  Bd.  v. 
McCalley,  181  Ga.  329,  182  S.E.  6  (1935). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


What  taxes  covered  by  lien.  —  Words 
“liens  . . .  taxes”  used  in  this  statute  have 
been  broadly  construed  by  the  Supreme 
Court  to  include  taxes,  provided  for  by 
subsequent  statute,  for  support  of  the 
state  and  counties  and  municipal  corpora¬ 
tions  located  in  the  state.  This  includes 
taxes  that  are  not  ad  valorem  or  based  on 
property,  and  sales  and  use  taxes.  1960-61 
Op.  Att’y  Gen.  p.  529. 


Effect  on  lien  of  subsequent  con¬ 
veyance.  —  Since  lien  attaches  as  of  the 
valuation  date,  liability  of  property  for 
taxes  for  the  year  for  which  the  lien  at¬ 
tached  would  not  be  affected  by  convey¬ 
ance  of  the  property  during  such  year  to  a 
municipality.  1963-65  Op.  Att’y  Gen.  p. 
652. 
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RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State 
and  Local  Taxation,  §§  780  et  seq.,  794  et 
seq. 

C.J.S.  —  85  C.J.S.,  Taxation,  §  976  et 
seq. 

ALR.  —  Effect  of  receiver’s  failure  to 
discharge  tax  liens,  39  ALR  1415. 

Priority  over  existing  lien  of  statutory 
lien  upon  real  property  for  personal  prop¬ 
erty  taxes,  47  ALR  378;  65  ALR  677. 

Priority  as  between  lien  of  taxes  and 
lien  of  special  assessments,  65  ALR  1379. 

Priority  as  between  lien  for  inheritance 
or  succession  or  income  tax  and  lien  for 
general  taxes,  119  ALR  1330. 

Constitutionality  of  statute  giving  to 
lien  for  alteration  of  property  pursuant  to 
public  requirement,  mechanics’  lien  or 
similar  lien,  preference  over  pre-existing 


mortgage  or  other  lien,  121  ALR  616;  141 
ALR  66. 

Constitutionality  of  statute  impairing 
or  postponing  lien  for  taxes,  136  ALR  328. 

Priority  of  lien  of  sales  or  consumers’ 
tax,  136  ALR  1015. 

Priority  between  tax  or  assessment  lien 
and  mortgage  or  other  nontax  lien  held  by 
state  or  municipality,  159  ALR  832. 

State’s  prerogative  right  of  preference 
at  common  law,  167  ALR  640. 

Superiority  of  special  or  local  assess¬ 
ment  lien  over  earlier  private  lien  or  mort¬ 
gage,  where  statute  creating  such  special 
lien  is  silent  as  to  superiority,  75  ALR2d 
1121. 

Validity,  construction,  and  effect  of  stat¬ 
utory  provision  for  tax  lien  on  property 
not  belonging  to  taxpayer  but  used  in  his 
business,  84  ALR2d  1090. 


48-2-57.  Effect  of  judicial  sale  on  state  tax  lien. 


A  sale  of  property  under  legal  process  shall  not  divest  the  state  of  its 
tax  liens.  (Civil  Code  1895,  §  884;  Civil  Code  1910,  §  1141;  Code  1933, 
§  92-5709;  Code  1933,  §  91A-260,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

History  of  Code  section.  —  This  Code  Atlanta  &  R.  Air-Line  R.R.  v.  State,  63  Ga. 
section  is  derived  from  the  decision  in  483  (1879). 


JUDICIAL  DECISIONS 


Effect  of  bona  fide  purchase  on  un¬ 
recorded  state  tax  lien.  —  There  is  no 
statutory  protection  afforded  the  state’s 
unrecorded  liens  for  withholding  taxes 
and  sales  and  use  taxes  when  the  bona 
fide  purchaser  takes  the  property  in  a  sale 
not  under  legal  process.  In  re  Fulton  Air 
Serv.,  254  Ga.  649,  333  S.E.2d  581  (1985). 

Purchaser  at  sheriff’s  sale  may  not 
avoid  the  state’s  unrecorded  tax  hens.  In 
re  Fulton  Air  Serv.,  254  Ga.  649,  333 
S.E.2d  581  (1985). 

Ownership  of  property  at  time  of 
tax  sale  is  immaterial  since  the  lien  for 
state  and  county  taxes  attaches  to  prop¬ 
erty  subject  to  taxation  from  the  time 
fixed  by  law  for  valuation  of  such  property. 
Furthermore,  taxes  due  the  state  are  not 
only  against  the  owner  but  against  the 
property  also,  regardless  of  judgments, 


mortgages,  sales,  transfers,  or  incum¬ 
brances  of  any  kind.  City  of  Leesburg  v. 
Forrester,  59  Ga.  App.  503,  1  S.E.2d  584 
(1939). 

Lien  for  municipal  taxes  not  di¬ 
vested.  —  By  analogy  to  the  rule  of  this 
statute,  sale  under  common-law  execution 
does  not  divest  the  lien  of  a  municipality 
for  taxes.  LaGrange  Grocery  Co.  v.  City  of 
LaGrange,  31  Ga.  App.  97,  119  S.E.  536 
(1923). 

Lien  for  county  taxes  not  divested. 

—  Sale  of  property  under  execution  issued 
from  a  court  of  competent  jurisdiction 
does  not  divest  the  liens  of  the  state  or 
county  for  taxes.  Phoenix  Mut.  Life  Ins. 
Co.  v.  Appling  County,  164  Ga.  861,  139 
S.E.  674  (1927). 

Payment  of  taxes  on  property  sold 
at  receiver’s  sale.  —  Although  a  sale  of 
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property  under  legal  process  will  not  di¬ 
vest  the  state  of  the  state’s  lien  for  taxes 
nor  a  municipality  of  the  municipality’s 
hen  for  taxes,  it  is  the  duty  of  a  court  of 
equity  to  direct  the  court’s  receiver  to  pay 
the  taxes  accruing  on  the  property  of  an 
insolvent  corporation  while  in  the  hands 
of  the  receiver,  upon  a  timely  application 
for  that  purpose  made  by  the  purchaser  of 
such  property  at  the  receiver’s  sale.  Em¬ 
pire  Cotton  Oil  Co.  v.  Park,  147  Ga.  618, 
95  S.E.  216  (1918). 

When  perishable  property  or  prop¬ 
erty  too  expensive  to  keep  was  sold 

pursuant  to  former  Civil  Code  1910, 
§§  6068  and  6069  (see  now  O.C.G.A. 
§§  9-13-163  and  9-13-164),  the  short  or¬ 
der  sale  divested  liens  on  the  property  and 
they  attach  to  proceeds  of  such  sale.  This 
rule  will  not  affect  property  covered  by  a 
tax  lien  of  the  state  since,  under  former 
Civil  Code  1910,  §  1140  (see  now 


O.C.G.A.  §  48-5-28),  such  property  was 
always  subject  to  such  lien  and  since  a 
sale  of  such  property  under  legal  process 
did  not  divest  the  state  of  the  state’s  tax 
liens.  State  Revenue  Comm’n  v.  Rich,  49 
Ga.  App.  271,  175  S.E.  394  (1934). 

Lien  on  property  sold  by  estate  ad¬ 
ministrator  transferred  to  proceeds 
of  sale.  —  When  taxes  have  accrued  upon 
lands  belonging  to  the  estate  of  an  intes¬ 
tate  while  in  the  hands  of  the  intestate’s 
administrator  to  be  administered,  and  by 
proper  order  of  the  probate  court  one  sells 
the  lands,  the  tax  lien  thereon  is  divested 
and  transferred  to  the  fund  realized  from 
the  sale.  This  fund  should  be  distributed 
according  to  the  priorities  established  by 
law.  Herrington  v.  Tolbert,  110  Ga.  528,  35 
S.E.  687  (1900). 

Cited  in  State  Revenue  Comm’r  v. 
Fleming,  172  Ga.  App.  887,  324  S.E. 2d 
821  (1984). 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State  C.J.S.  —  85  C.J.S.,  Taxation,  §  968  et 
and  Local  Taxation,  §  788.  seq. 

48-2-58.  Release  of  property  subject  to  state  tax  lien. 

(a)  The  commissioner,  upon  the  taxpayer’s  providing  security  suffi¬ 
cient  to  protect  the  state’s  interest  and  with  the  consent  of  the  Attorney 
General,  may  release  some  or  all  of  the  property  of  a  taxpayer  which  is 
subject  to  a  state  tax  hen  when  the  legality  of  the  assessment  which  is 
the  basis  of  the  lien  is  being  litigated. 

(b)  The  commissioner  may  release  or  subordinate  all  or  any  portion 
of  the  property  subject  to  a  state  tax  lien  if  the  commissioner  deter¬ 
mines  that  the  tax,  interest,  and  penalties  are  sufficiently  secured  by  a 
lien  on  other  property  or  through  other  security  or  that  the  release, 
partial  release,  or  subordination  of  such  lien  will  not  endanger  or 
jeopardize  the  collection  of  amounts  due.  (Ga.  L.  1975,  p.  423,  §  1;  Code 
1933,  §  91A-253,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1993,  p. 
961,  §  5.) 


RESEARCH  REFERENCES 


C.J.S.  —  85  C.J.S. ,  Taxation,  §  971  et 
seq. 
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48-2-59.  (For  effective  date,  see  note.)  Appeals;  payment  of  taxes 
admittedly  owed;  bond;  costs. 

(a)  Except  with  respect  to  claims  for  refunds,  either  party  may 
appeal  from  any  order,  ruling,  or  finding  of  the  commissioner  to  the 
Georgia  Tax  Tribunal  in  accordance  with  Chapter  13A  of  Title  50  or  the 
superior  court  of  the  county  of  the  residence  of  the  taxpayer,  except 
that: 

(1)  If  the  taxpayer  is  a  public  utility  or  nonresident,  the  appeal  of 
either  party  shall  be  to  the  Georgia  Tax  Tribunal  in  accordance  with 
Chapter  13A  of  Title  50  or  the  superior  court  of  the  county  in  which 
is  located  the  taxpayer’s  principal  place  of  doing  business  or  in  which 
the  taxpayer’s  chief  or  highest  corporate  officer  residing  in  this  state 
maintains  such  officer’s  office;  or 

(2)  If  the  taxpayer  is  a  nonresident  individual  or  a  foreign  corpo¬ 
ration  having  no  place  of  doing  business  and  no  officer  or  employee 
residing  and  maintaining  such  officer’s  office  in  this  state,  the 
taxpayer  shall  have  the  right  to  appeal  to  the  Georgia  Tax  Tribunal  in 
accordance  with  Chapter  13A  of  Title  50  or  the  Superior  Court  of 
Fulton  County  or  to  the  superior  court  of  the  county  in  which  the 
commissioner  in  office  at  the  time  the  action  is  filed  resides. 

(b)  (For  effective  date,  see  note.)  The  taxpayer  shall  commence  an 
appeal  by  filing  a  petition  with  the  Georgia  Tax  Tribunal  in  accordance 
with  Chapter  13A  of  Title  50  or  the  superior  court  within  30  days  from 
the  date  of  decision  by  the  commissioner  or  at  any  time  after  the 
department  records  a  state  tax  execution  pursuant  to  Code  Section 
48-3-42. 

(c)  Before  the  superior  court  shall  have  jurisdiction  to  entertain  an 
appeal  filed  by  any  aggrieved  taxpayer,  the  taxpayer  shall  file  with  the 
clerk  of  the  superior  court  a  written  statement  whereby  the  taxpayer 
agrees  to  pay  on  the  date  or  dates  the  taxes  become  due  all  taxes  for 
which  the  taxpayer  has  admitted  liability.  Additionally,  the  taxpayer 
shall  file  with  the  clerk  of  the  superior  court  within  30  days  from  the 
date  of  decision  by  the  commissioner,  except  when  the  value  of  the 
appellant’s  title  or  interest  in  real  property  owned  in  this  state  is  in 
excess  of  the  amount  of  the  tax  in  dispute,  a  surety  bond  or  other 
security  in  an  amount  satisfactory  to  the  clerk,  conditioned  to  pay  any 
tax  over  and  above  that  for  which  the  taxpayer  has  admitted  liability 
and  which  is  found  to  be  due  by  a  final  judgment  of  the  court,  together 
with  interest  and  costs.  It  shall  be  ground  for  dismissal  of  the  appeal  if 
the  taxpayer  fails  to  pay  all  taxes  admittedly  owed  upon  the  due  date  or 
dates  as  provided  by  law.  This  subsection  shall  not  apply  to  appeals  filed 
with  the  Georgia  Tax  Tribunal  as  provided  in  Chapter  13A  of  Title  50. 
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(d)(1)  If  the  final  judgment  of  the  court  places  upon  the  taxpayer  any 
tax  liability  which  has  not  already  been  paid  and  if  the  tax  or  any  part 
of  the  tax  has: 

(A)  Not  become  due  on  the  date  of  the  final  judgment  of  the 
court,  then  the  taxpayer  shall  pay  the  amount  of  the  unpaid  tax 
liability  on  the  due  date  or  dates  as  provided  by  law;  or 

(B)  Already  become  due  at  the  time  of  final  judgment  of  the 
court,  the  taxpayer  shall  immediately  pay  the  tax  or  as  much  of  the 
tax  as  has  already  become  due,  with  interest. 

(2)  In  the  event  the  final  judgment  of  the  court  is  adverse  to  the 
taxpayer,  the  taxpayer  shall  pay  the  court  costs  regardless  of  whether 
the  tax  or  any  part  of  the  tax  has  or  has  not  become  due  at  the  time 
of  the  final  judgment  of  the  court. 

(3)  This  subsection  shall  not  apply  to  appeals  filed  with  the 
Georgia  Tax  Tribunal  as  provided  in  Chapter  13A  of  Title  50.  (Ga.  L. 
1937-38,  Ex.  Sess.,  p.  77,  §  45;  Ga.  L.  1943,  p.  204,  §  3;  Code  1933, 
§  91A-255,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1979,  p.  5, 
§  15;  Ga.  L.  1991,  p.  716,  §  1;  Ga.  L.  2012,  p.  318,  §  5/HB  100;  Ga.  L. 
2017,  p.  723,  §  3/HB  337.) 

Delayed  effective  date.  —  Subsection 
(b),  as  set  out  above,  becomes  effective 
January  1,  2018.  For  version  of  subsection 
(b)  in  effect  until  January  1,  2018,  see  the 
2017  amendment  note. 

The  2017  amendment,  effective  Janu¬ 
ary  1,  2018,  added  “or  at  any  time  after 
the  department  records  a  state  tax  execu¬ 
tion  pursuant  to  Code  Section  48-3-42”  at 
the  end  of  subsection  (b). 

Editor’s  notes.  —  Ga.  L.  2012,  p.  318, 

§  16(b)/HB  100,  not  codified  by  the  Gen¬ 
eral  Assembly,  provides  that:  “Sections  1 
through  14  of  this  Act  shall  become  effec¬ 
tive  on  January  1,  2013,  provided  that 
cases  pending  on  January  1,  2013,  shall 
continue  to  be  governed  by  the  law  in 
effect  on  December  31,  2012,  until  the 
conclusion  of  the  case.” 


Ga.  L.  2017,  p.  723,  §  1/HB  337,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  that:  “This  Act  shall  be  known  and 
may  be  cited  as  the  ‘State  Tax  Execution 
Modernization  Act.’” 

Law  reviews.  —  For  article  discussing 
remedies  for  tax  illegally  assessed  under 
the  Georgia  Retailers’  and  Consumers’ 
Sales  and  Use  Tax  Act,  Ga.  L.  1951,  p.  360, 
§  1  et  seq.,  see  9  Ga.  St.  B.  J.  45  (1972). 
For  article  discussing  and  comparing 
principal  means  by  which  a  Georgia  tax¬ 
payer  may  obtain  judicial  review  of  his 
state  tax  liability  with  emphasis  on  in¬ 
come  and  sales  taxes,  see  27  Mercer  L. 
Rev.  309  (1975).  For  article  on  the  2012 
amendment  of  this  Code  section,  see  29 
Ga.  St.  U.  L.  Rev.  70  (2012). 


JUDICIAL  DECISIONS 


Bond  requirement  of  this  statute  is 
constitutional.  Lee  v.  Chilivis,  234  Ga. 
255,  215  S.E.2d  256  (1975). 

Applicability.  —  Ga.  L.  1943,  p.  204, 
§  3  (see  now  O.C.G.A.  §  48-2-59)  relates 
to  individual  assessments  and  tax  digest 
revisions  made  by  the  commissioner  pur¬ 


suant  to  Ga.  L.  1937-38,  Ex.  Sess.,  p.  77, 
§  1  et  seq.  (see  now  O.C.G.A.  Ch.  2,  T.  48). 
It  is  not  applicable  to  the  commissioner’s 
denial  of  liquor  license  pursuant  to  Ga.  L. 
1937-38,  Ex.  Sess.,  p.  103,  §  8  (see  now 
O.C.G.A.  §  3-2-3).  Blackmon  v.  Alexander, 
233  Ga.  832,  213  S.E.2d  842  (1975). 
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State  could  not  hold  out  what  plainly 
appeared  to  be  a  “clear  and  certain” 
postdeprivation  remedy  and  then  declare, 
only  after  the  disputed  taxes  had  been 
paid,  that  no  such  remedy  existed.  Reich  v. 
Collins,  513  U.S.  106,  115  S.  Ct.  547,  130 
L.  Ed.  2d  454  (1994). 

Extending  time  for  appeal.  —  As¬ 
sessment  by  the  commissioner  pursuant 
to  Ga.  L.  1937-38,  Ex.  Sess.,  p.  77,  §  39 
(see  now  O.C.G.A.  §  48-2-51)  may  not  be 
cancelled  or  abated  and  a  new  assessment 
issued  after  the  time  for  appeal  has  ex¬ 
pired  solely  for  the  purpose  of  extending 
the  time  for  appeal.  Undercofler  v.  VFW 
Post  4625,  110  Ga.  App.  711,  139  S.E.2d 
776  (1964),  later  appeal,  112  Ga.  App.  27, 
143  S.E.2d  684  (1965). 

Modification  of  commissioner’s 
original  order.  —  When  the  commis¬ 
sioner  modifies  original  executive  order  in 
a  material  manner  so  as  to  be  tantamount 
to  a  new  determination,  the  modification 
has  the  effect  of  superseding  or  vacating 
an  earlier  judgment  with  respect  to  com¬ 
putation  of  time  allowable  for  appeal  un¬ 
der  this  statute.  Nikas  v.  Oxford,  103  Ga. 
App.  721,  120  S.E.2d  677  (1961). 

When  commissioner  fails  to  certify 
record  to  superior  court  within  30  days 
after  appeal,  the  taxpayer  should  not  be 
penalized  because  of  the  commissioner’s 
neglect,  and  the  taxpayer’s  appeal  should 
not  be  dismissed.  State  Bd.  of  Equaliza¬ 
tion  v.  Pineland  Tel.  Coop.,  135  Ga.  App. 
796,  219  S.E.2d  1  (1975). 

Burden  of  proof  on  appeal.  —  An 
assessment  pursuant  to  Ga.  L.  1960,  p. 
210,  §§  1,  2  (see  now  O.C.G.A.  §  48-2-52) 
is  deemed  to  be  prima  facie  correct,  and 
when  an  assessed  party  appeals  to  the 
superior  court  in  order  to  contest  the  va¬ 
lidity  of  the  assessment,  which  is  a  de 
novo  proceeding,  one  comes  into  court  as  a 
plaintiff  and  has  the  burden  of  proof, 
while  the  commissioner  occupies  the  sta¬ 
tus  of  the  defendant,  who  by  transmitting 
the  record  showing  the  fact  of  assessment, 
has  provided  sufficient  answer  to  entitle 
the  defendant  to  rebut  offers  of  proof  by 
the  plaintiff.  Blackmon  v.  Ross,  123  Ga. 
App.  89,  179  S.E.2d  548  (1970). 

Presumption  on  appeal  as  to  valid¬ 
ity  of  assessment.  —  When  party  as¬ 
sessed  under  Ga.  L.  1960,  p.  210,  §§  1,  2 


(see  now  O.C.G.A.  §  48-2-52)  has  ap¬ 
pealed  under  Ga.  L.  1937-38,  Ex.  Sess.,  p. 
77,  §  45  (see  now  O.C.G.A.  §  48-2-59)  to 
contest  the  validity  of  the  assessment, 
thereby  opening  the  door  to  a  de  novo 
judicial  investigation,  the  assessment 
must  be  regarded  as  prima  facie  correct. 
Hawes  v.  Le  Craw,  121  Ga.  App.  532,  174 
S.E.2d  382  (1970). 

Effect  of  judgment  rendered 
against  named  commissioner  after 
leaving  office.  —  Since  cases  arising  in 
the  administration  of  state  revenue  laws 
appear  in  the  name  of  its  successive 
agents,  designated  as  commissioners,  as 
provided  by  Ga.  L.  1937-38,  Ex.  Sess.,  p. 
77,  §  8  (see  now  O.C.G.A.  §  48-2-9),  a 
verdict  and  judgment  against  a  named 
commissioner  in  the  commissioner’s  rep¬ 
resentative  capacity,  rendered  after  the 
commissioner  is  no  longer  in  office,  is  not 
binding  on  the  state.  Williams  v.  Lawler 
Hosiery  Mills,  Inc.,  212  Ga.  617,  94  S.E.2d 
699  (1956). 

When  an  appeal  was  taken  to  the  supe¬ 
rior  court  by  the  taxpayer  against  the 
commissioner,  and  judgment  is  rendered 
approximately  nine  months  after  that 
commissioner  had  been  succeeded  in  office 
by  another  person,  nothing  having  been 
done  prior  to  the  rendition  of  the  judg¬ 
ment  to  substitute  the  name  of  the  latter 
as  agent  of  the  state  in  lieu  of  the  former, 
such  judgment  is  a  nullity,  and  no  further 
proceedings  can  be  had  in  the  cause  until 
the  parties  have  been  made,  when  the 
case  must  be  tried  de  novo.  Williams  v. 
Lawler  Hosiery  Mills,  Inc.,  212  Ga.  617, 
94  S.E.2d  699  (1956). 

Res  judicata  on  appeal  or  other  re¬ 
view.  —  Taxpayer  has  available  at  least 
three  remedial  procedures  for  use  in  dis¬ 
puting  the  correctness  of  an  assessment 
rendered  against  the  taxpayer  by  the  com¬ 
missioner.  The  taxpayer  may  proceed  by: 

(1)  appeal  under  Ga.  L.  1937-38.  Ex.  Sess., 
p.  77,  §  45  (see  now  O.C.G.A.  §  48-2-59); 

(2)  contesting  the  assessment  and  collec¬ 
tion  after  issuance  and  levy  of  execution 
by  filing  affidavit  of  illegality  under  for¬ 
mer  Code  1933,  §  92-7301  (see  now 
O.C.G.A.  §  48-3-1);  or  (3)  paying  taxes 
illegally  exacted  and  bringing  an  action 
for  refund.  By  following  any  of  these  pro¬ 
cedures  through  adjudication  on  the  mer- 
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its,  the  question  becomes  res  judicata. 
Undercofler  v.  Ernhardt,  111  Ga.  App.  598, 
142  S.E.2d  317  (1965);  Ingalls  Iron  Works 
Co.  v.  Blackmon,  133  Ga.  App.  164,  210 
S.E.2d  377  (1974). 

Right  of  appeal  as  complete  and 
adequate  remedy  at  law.  —  Since  the 
right  of  appeal  provided  for  in  this  statute 
is  a  full,  complete,  and  adequate  remedy 
provided  by  law,  the  trial  court  properly 
dismissed  the  action  seeking  to  enjoin  the 
commissioner  from  holding  a  hearing  on 
the  revocation  of  a  liquor  license.  Rozier  v. 
Redwine,  211  Ga.  208,  85  S.E.2d  34 
(1954). 

Taxpayer’s  right  to  proceed  in  eq¬ 
uity  when  no  appeal  taken.  —  When 
taxpayer  fails  to  complain  of  valuations  or 
uniformity,  as  prescribed  by  law  for  set¬ 
tling  such  matters,  and  tax  digest  con¬ 
forming  with  the  commissioner’s  direction 
has  been  approved  by  the  commissioner, 
and  no  appeal  therefrom  has  been  taken 
under  this  statute,  it  is  not  permissible  for 


either  the  taxpayer  or  the  county  to  attack 
in  a  court  of  equity  either  the  individual 
assessment  or  the  commissioner’s  order 
approving  the  tax  digest.  Grafton  v. 
Turner,  227  Ga.  809,  183  S.E.2d  458 
(1971). 

Jurisdiction  of  federal  court.  — 

O.C.G.A.  §§  9-4-1,  9-5-1,  40-2-8,  40-3-6, 
40-3-21,  and  48-2-60  provided  the  plaintiff 
challenging  the  automobile  “title  transfer 
fee”  (O.C.G.A.  §  40-3-21.1)  [repealed] 

with  “plain,  speedy  and  efficient”  pre-tax 
and  post-tax  remedies  by  which  a  tax¬ 
payer  might  challenge  the  constitutional 
validity  of  a  state  tax,  and  so  satisfied  the 
criteria  of  the  Tax  Injunction  Act,  18 
U.S.C.  §  1341,  so  as  to  bar  jurisdiction  of 
the  federal  court.  Johnsen  v.  Collins,  875 
F.  Supp.  1571  (S.D.  Ga.  1994). 

Cited  in  Strickland  v.  W.E.  Ross  & 
Sons,  251  Ga.  324,  304  S.E.2d  719  (1983); 
Kariuki  v.  DeKalb  County,  253  Ga.  713, 
324  S.E.2d  450  (1985);  Waldron  v.  Collins, 
788  F.2d  736  (11th  Cir.  1986). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Appeal  costs.  —  Taxpayers  appealing 
from  decisions  of  the  state  revenue  com¬ 
missioner  pursuant  to  O.C.G.A.  §  48-2-59 
need  only  comply  with  the  specific  re¬ 
quirements  of  that  section  with  regard  to 


court  costs;  taxpayers  need  not  pay  the 
advance  court  cost  deposit  set  forth  in 
O.C.G.A.  §§  9-15-4  and  15-6-77.  1985  Op. 
Att’y  Gen.  No.  U85-17. 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  71  Am.  Jur.  2d,  State 
and  Local  Taxation,  §§  405  et  seq.  72  Am. 
Jur.  2d,  State  and  Local  Taxation,  §§  617, 
673,  674,  701,  702,  707. 

C.J.S.  —  84  C.J.S.,  Taxation,  §  859  et 
seq. 

ALR.  —  Right  of  public  officer  or  board 
to  appeal  from  a  judicial  decision  affecting 
his  or  its  order  or  decision,  117  ALR  216. 


Who  may  complain  of  underassessment 
or  nonassessment  of  property  for  taxation, 
5  ALR2d  576;  9  ALR4th  428. 

What  constitutes  plain,  speedy,  and  ef¬ 
ficient  state  remedy  under  Tax  Injunction 
Act  (28  USCS  §  1341),  prohibiting  federal 
district  courts  from  interfering  with  as¬ 
sessment,  levy,  or  collection  of  state  busi¬ 
ness  taxes,  31  ALR  Fed.  2d  237. 


48-2-60.  Compromise  settlements;  penalty  refunds. 

(a)  No  action  or  other  judicial  proceeding  for  the  enforcement  of  this 
chapter  or  for  the  collection  of  state  taxes  shall  be  settled  except  by 
agreement,  compromise,  or  judgment  in  open  court. 

(b)  No  compromise  or  agreed  judgment  shall  be  entered  in  any  such 
action  or  other  judicial  proceeding  until  there  has  been  filed  with  the 
commissioner  a  verified  statement  setting  forth  the  facts  and  showing 


111 


48-2-60 


REVENUE  AND  TAXATION 


48-2-60 


the  reasons  why  a  compromise  or  agreed  judgment  should  be  entered 
and  certifying  that  no  agreement  or  settlement  other  than  the  one 
stated  in  the  proposed  judgment  has  been  directly  or  indirectly  entered 
into  by  the  commissioner  or  by  anyone  for  the  commissioner  and  that 
the  proposed  judgment  is,  in  the  opinion  of  the  Attorney  General,  for  the 
best  interest  of  the  state. 

(c)  When  any  penalty  is  paid  without  the  commencement  of  an  action 
to  recover  on  the  penalty  and  the  commissioner,  within  three  years  after 
the  date  of  the  payment,  determines  that  the  circumstances  giving  rise 
to  the  penalty  were  reasonably  beyond  the  control  of  the  taxpayer,  the 
commissioner  may  authorize  a  refund  of  all  or  any  part  of  the  penalty 
so  paid  and  any  interest  paid  on  the  penalty.  (Ga.  L.  1931,  p.  7,  §  85; 
Ga.  L.  1931,  Ex.  Sess.,  p.  24,  §  58;  Code  1933,  §  92-3007;  Ga.  L. 
1937-38,  Ex.  Sess.,  p.  77,  §  9;  Ga.  L.  1978,  p.  1469,  §  1;  Code  1933, 
§  91A-256,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1979,  p.  5,  §  16.) 

Law  reviews.  —  For  note  as  to  the 
voluntary  payment  doctrine  in  Georgia, 
see  16  Ga.  L.  Rev.  893  (1982). 


JUDICIAL  DECISIONS 


State  is  not  bound  by  any  unauthor¬ 
ized  settlement,  and  if  the  taxpayer  is 
party  to  an  unlawful  conspiracy  to  settle, 
the  taxpayer  remains  liable  for  the  full 


debt  less  the  amount  paid  on  good  faith. 
Oxford  v.  Jessup,  101  Ga.  App.  612,  115 
S.E.2d  434  (1960). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Refund  of  penalties  paid  prior  to 
January  1,  1980  not  authorized.  — 

Subsection  (c)  of  this  statute  does  not 
authorize  the  state  revenue  commissioner 
to  refund  penalties  paid  prior  to  January 
1,  1980.  1980  Op.  Att’y  Gen.  No.  80-48. 

Construction  with  penalty  provi¬ 
sions.  —  Former  Code  1933,  §  92-3211 
(see  now  O.C.G.A.  §  48-7-57),  which  im¬ 
posed  a  penalty  for  failure  to  file  a  return, 
was  not  by  necessary  implication  or  oth¬ 
erwise  inconsistent  with  or  repugnant  to 
former  Code  1933,  §  92-3007  (see  now 
O.C.G.A.  §  48-2-60),  and  penalties  fixed 
under  former  Code  1933,  §  92-3211  may 
be  compromised  under  former  Code  1933, 
§  92-3007.  1954-56  Op.  Att’y  Gen.  p.  764. 


Word  “compromise”  in  former  Code 
1933,  §  92-3007  (see  now  O.C.G.A. 
§  48-2-60)  meant  that  when  the  penalty 
had  been  fixed  in  accordance  with  former 
Code  1933,  §  92-3211  (see  now  O.C.G.A. 
§  48-7-57)  and  added  to  the  tax,  it  may  be 
collected  in  whole  or  in  part  or  not  at  all 
according  to  the  circumstances  of  the  par¬ 
ticular  case.  When,  in  the  judgment  of  the 
commissioner,  after  the  penalty  had  been 
duly  and  legally  assessed,  concessions 
from  the  taxpayer  of  value  to  the  state  can 
be  secured  by  waiving  the  penalty,  then  a 
compromise  within  the  meaning  of  former 
Code  1933,  §  92-3007  had  been  effected. 
1954-56  Op.  Att’y  Gen.  p.  764. 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State  C.J.S.  —  85  C.J.S.,  Taxation,  §§  1046 
and  Local  Taxation,  §  734  et  seq.  et  seq.,  1073  et  seq. 
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ALR.  —  Constitutionality  and  con¬ 
struction  of  statute  providing  for  or  autho¬ 
rizing  waiver  or  reduction  of  penalty  or 
interest  in  respect  of  taxes  in  default,  68 
ALR  431;  79  ALR  999. 

Liability  to  penalty  imposed  for  failure 
to  pay  tax  of  one  who  in  good  faith  con¬ 
tested  its  validity,  96  ALR  925;  147  ALR 
142. 

48-2-61.  Effect  of  actions  taken  to  avoid  payment  of  taxes; 
liability. 

(a)  All  deeds  of  gift,  mortgages,  sales,  transfers  of  titles  to  motor 
vehicles,  and  assignments  of  property  of  any  kind  made  to  avoid 
payment  of  taxes  and  all  judgments  procured  for  the  purpose  of 
avoiding  payment  of  taxes  shall  be  null  and  void. 

(b)  The  person  holding  such  property  or  the  person  to  whom  such 
conveyance  has  been  made  and  the  property  also,  wherever  found  and 
no  matter  in  whose  possession  it  may  be,  shall  be  liable  for  taxes.  (Laws 
1804,  Cobb’s  1851  Digest,  p.  1050;  Code  1863,  §§  743,  744;  Code  1868, 
§§  810,  811;  Code  1873,  §§  813,  814;  Code  1882,  §§  813,  814;  Civil 
Code  1895,  §§  885,  886;  Civil  Code  1910,  §§  1142,  1143;  Code  1933, 
§§  92-5710,  92-5711;  Code  1933,  §  91A-261,  enacted  by  Ga.  L.  1978,  p. 
309,  §  2;  Ga.  L.  1997,  p.  419,  §  33.) 

Law  reviews.  —  For  article  comment-  section,  see  14  Ga.  St.  U.  L.  Rev.  215 
ing  on  the  1997  amendment  of  this  Code  (1997). 

JUDICIAL  DECISIONS 


Right  to  interest  on  tax  refund  or  credit 
in  absence  of  specific  controlling  statute, 
88  ALR2d  823. 

Voluntary  payment  doctrine  as  bar  to 
recovery  of  payment  of  generally  unlawful 
tax,  1  ALR6th  229. 


Effect  as  between  parties  to  con¬ 
tract  voided  hereunder.  —  Statute  con¬ 
demns  transactions  of  the  character  men¬ 
tioned,  which  transactions  are  made  to 
avoid  payment  of  taxes  and  are  asserted 
to  prevent  collection  of  taxes,  but  does  not 
void  such  contracts  as  between  individual 
parties  thereto.  Smith  v.  Johnson,  187  Ga. 
584,  1  S.E.2d  650  (1939). 

Execution  valid  against  land  even  if 
issued  against  one  who  is  no  longer 


owner.  —  An  execution  issued  by  the  tax 
collector  for  the  unpaid  taxes  against  the 
land,  which  has  not  been  returned  by  any 
one,  describing  it  as  the  property  of  the 
persons  who  last  returned  it,  is  valid 
against  the  land,  although  such  persons 
may  no  longer  be  the  owners  of  the  land, 
and  may  not  have  owned  the  land  at  the 
time  the  law  fixes  the  liability  for  taxes. 
Stokes  v.  State,  46  Ga.  412,  12  Am.  R.  588 
(1872). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Effect  on  tax  lien  of  transfer  to 
bona  fide  purchaser  for  value.  —  Ad 

valorem  tax  lien  attaches  to  property,  and 
a  mobile  home  is  no  exception;  the  lien 
follows  the  property  even  into  the  hands  of 
a  bona  fide  purchaser  for  value.  At¬ 


tempted  transfer  of  a  mobile  home  to 
evade  the  tax  is  void.  1970  Op.  Att’y  Gen. 
No.  U70-208. 

Mere  fact  that  property  is  trans¬ 
ferred  to  another  who  resides  beyond 
tax  jurisdiction  on  tax  day  will  not  be 
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effective  when  the  transfer  is  made  to 
defeat  collection  of  taxes.  1967  Op.  Att’y 
Gen.  No.  67-24. 


RESEARCH  REFERENCES 

Validity,  construction,  and  effect  of  a 
provision  of  a  trust  instrument  or  will 
which  attempts  to  withdraw  property  or 
interest  otherwise  passing  thereunder,  in 
event  that  it  be  held  subject  to  tax,  154 
ALR  1222. 

Construction,  application,  and  effect, 
with  respect  to  withholding,  social  secu¬ 
rity,  and  unemployment  compensation 
taxes,  of  statutes  imposing  penalties  for 
tax  evasion  or  default,  22  ALR3d  8. 


48-2-62.  Penalties  for  tax  return  preparers;  prohibition  on  con¬ 
tinuing  to  prepare  returns;  refunds. 

(a)  As  used  in  this  Code  section,  the  term: 

(1)  “Tax  return  preparer”  means  any  person  who  prepares  for 
compensation,  or  who  employs  one  or  more  persons  to  prepare  for 
compensation,  any  return  of  tax  imposed  under  Chapter  7,  7A,  or  8  of 
this  title  or  any  claim  for  refund  of  such  tax.  The  preparation  of  a 
substantial  portion  of  a  return  or  claim  for  refund  shall  be  treated  as 
if  it  were  the  preparation  of  such  return  or  claim  for  refund.  A  person 
shall  not  be  considered  a  tax  return  preparer  merely  because  the 
person  does  any  of  the  following: 

(A)  Furnishes  typing,  reproducing,  or  other  mechanical  assis¬ 
tance; 

(B)  Prepares  a  return  or  claim  for  refund  of  the  employer,  or  an 
officer  or  employee  of  the  employer,  by  whom  the  person  is 
regularly  and  continuously  employed; 

(C)  Prepares  as  a  fiduciary  a  return  or  claim  for  refund  for  any 
person;  or 

(D)  Prepares  a  claim  for  refund  for  a  taxpayer  in  response  to  a 
notice  of  proposed  assessment  issued  to  the  taxpayer. 

(2)  “Understatement  of  liability”  means  an  understatement  of  the 
net  amount  payable  for  a  tax  imposed  under  Chapter  7,  7A,  or  8  of 
this  title  or  an  overstatement  of  the  net  amount  creditable  or 
refundable  from  such  tax.  For  purposes  of  this  paragraph,  the 


Am.  Jur.  2d.  —  71  Am.  Jur.  2d,  State 
and  Local  Taxation,  §  6. 

ALR.  —  Taking  mortgage  in  name  of,  or 
assigning  it  to,  third  person  to  evade  tax¬ 
ation,  as  affecting  its  validity  and  enforce¬ 
ability,  21  ALR  396. 

Constitutionality,  construction,  applica¬ 
tion  and  effect  of  specific  provisions  of 
state  corporate  income  tax  law  in  respect 
to  tax  evasion,  92  ALR  1073. 

Assignment  of  right  to  future  earnings, 
commissions,  or  benefits  as  affecting  in¬ 
come  tax  of  assignor,  131  ALR  661;  151 
ALR  1401. 
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amount  determined  as  an  underpayment  of  estimated  income  tax 
under  the  relevant  provisions  of  this  chapter  is  not  considered  an 
understatement  of  liability. 

(b) (1)  Any  tax  return  preparer  who  prepares  any  return  or  claim  for 
refund  for  which  any  part  of  an  understatement  of  liability  is  due 
because  of  a  position  described  in  paragraph  (2)  of  this  subsection 
shall  pay  a  penalty  not  to  exceed  $500.00  for  each  such  return  or 
claim  for  refund. 

(2)  A  position  is  described  in  this  subsection  if: 

(A)  The  tax  return  preparer  knew  or  reasonably  should  have 
known  of  the  position; 

(B)  There  was  not  a  reasonable  basis  for  the  position;  and 

(C)  The  position  was  frivolous  or  not  adequately  disclosed  in  the 
return  or  claim  for  refund  or  in  a  statement  attached  to  the  return 
or  claim  for  refund. 

(3)  No  penalty  shall  be  imposed  under  this  subsection  if  it  is  shown 
that  there  is  reasonable  cause  for  the  understatement  of  liability  and 
the  tax  return  preparer  acted  in  good  faith. 

(c)  Any  tax  return  preparer  who  prepares  any  return  or  claim  for 
refund  for  which  any  part  of  an  understatement  of  liability  is  due 
because  of  conduct  described  in  this  subsection  shall  pay  a  penalty  for 
each  such  return  or  claim  for  refund  in  an  amount  equal  to  the  greater 
of  $5,000.00  or  50  percent  of  the  income  derived,  or  to  be  derived,  by  the 
tax  return  preparer  for  the  return  or  claim  for  refund.  Conduct 
described  in  this  subsection  is  conduct  by  the  tax  return  preparer  which 
is: 

(1)  A  willful  attempt  in  any  manner  to  understate  the  liability  for 
tax  on  the  return  or  claim  for  refund;  and 

(2)  A  reckless  or  intentional  disregard  of  the  law. 

(d)  If  at  any  time  there  is  a  final  administrative  determination  or  a 
final  judicial  decision  that  there  was  no  understatement  of  liability  in 
the  case  of  the  taxpayer’s  underlying  return  or  claim  for  refund  for 
which  a  penalty  under  subsection  (b)  or  (c)  of  this  Code  section  has  been 
assessed  against  the  tax  return  preparer,  such  assessment  shall  be 
canceled;  and  if  any  portion  of  such  penalty  has  been  paid,  the  amount 
so  paid  shall  be  refunded  to  the  tax  return  preparer  as  an  overpayment 
of  tax  without  regard  to  any  period  of  limitations  which,  but  for  this 
subsection,  would  apply  to  the  making  of  such  refund. 

(e)  Other  assessable  penalties  on  the  preparation  for  other  persons  of 
returns  of  tax  imposed  under  Chapter  7,  7A,  or  8  of  this  title  shall  be  as 
follows: 
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(1)  Any  tax  return  preparer  who  prepares  any  return  or  claim  for 
refund  and  is  required  by  regulations  prescribed  by  the  commissioner 
to  sign  such  return  or  claim  for  refund  but  who  fails  to  sign  such 
return  shall  pay  a  penalty  of  $50.00  for  such  failure,  unless  it  is 
shown  that  such  failure  is  due  to  reasonable  cause  and  not  due  to 
willful  neglect  or  that  the  practice  conformed  to  accepted  industry 
standards.  The  maximum  penalty  imposed  under  this  paragraph  on 
any  tax  return  preparer  during  any  calendar  year  shall  not  exceed 
$25,000.00; 

(2) (A)  Any  tax  return  preparer  who  prepares  any  return  or  claim 
for  refund  and  fails  to  furnish  the  preparer’s  identifying  number  on 
such  return  or  claim  for  refund  shall  pay  a  penalty  of  $50.00  for 
such  failure,  unless  it  is  shown  that  such  failure: 

(i)  Is  due  to  reasonable  cause  and  not  due  to  willful  neglect;  or 

(ii)  Failed  to  conform  to  accepted  industry  standards. 

(B)  The  maximum  penalty  imposed  under  this  paragraph  on  any 
tax  return  preparer  during  any  calendar  year  shall  not  exceed 
$25,000.00;  and 

(3)  Any  tax  return  preparer  who  fraudulently  endorses  or  other¬ 
wise  negotiates  directly  or  through  an  agent  any  check  made  for  the 
taxes  imposed  under  Chapter  7,  7A,  or  8  of  this  title  which  is  issued 
to  a  taxpayer  other  than  the  tax  return  preparer  shall  pay  a  penalty 
of  $500.00  for  each  such  check.  This  paragraph  shall  not  apply  to  the 
deposit  by  a  bank,  within  the  meaning  of  Section  581  of  the  Internal 
Revenue  Code  of  1986,  of  the  full  amount  of  the  check  in  the 
taxpayer’s  account  in  such  bank  for  the  benefit  of  the  taxpayer. 

(f)(1)  A  civil  action  in  the  name  of  the  State  of  Georgia  may  be 
commenced  at  the  request  of  the  commissioner  to  enjoin  any  tax 
return  preparer,  or  employer  having  knowledge  of  an  employee  tax 
return  preparer,  who  is  doing  business  in  this  state  and  engaging  in 
conduct  described  in  this  subsection  from  further  engaging  in  pre¬ 
paring  tax  returns.  This  action  may  be  brought  by  the  department  in 
the  superior  court  of  the  county  of  the  tax  return  preparer’s  residence 
or  principal  place  of  business  or  in  which  the  taxpayer  for  whose  tax 
return  the  action  is  brought  resides.  The  court  may  exercise  its 
jurisdiction  over  the  action  separate  and  apart  from  any  other  action 
brought  by  the  State  of  Georgia  against  the  tax  return  preparer  or 
any  taxpayer. 

(2)  In  an  action  under  this  subsection,  the  court  may  issue  an 
injunction  prohibiting  a  person  from  acting  as  a  tax  return  preparer 
if  the  court  finds  that  the  individual  has: 

(A)  Engaged  in  any  pattern  of  conduct  subject  to  civil  penalty 
under  subsection  (b),  (c),  or  (e)  of  this  Code  section;  or 
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(B)  Guaranteed  the  payment  of  any  tax  refund  or  the  allowance 
of  any  tax  credit. 

(g)  Any  claim  for  refund  of  any  penalty  paid  under  this  Code  section 
shall  be  filed  in  accordance  with  rules  and  regulations  promulgated  by 
the  commissioner.  Any  penalty  under  subsection  (b)  or  (e)  of  this  Code 
section  shall  be  assessed  within  three  years  after  the  return  or  claim  for 
refund  was  filed,  and  no  proceeding  in  court  without  assessment  for  the 
collection  of  such  tax  shall  begin  after  the  expiration  of  such  period.  In 
the  case  of  any  penalty  under  subsection  (c)  of  this  Code  section,  the 
penalty  may  be  assessed,  or  a  proceeding  in  court  for  the  collection  of 
the  penalty  may  be  begun  without  assessment,  at  any  time.  Except  as 
provided  in  subsection  (d)  of  this  Code  section,  any  claim  for  refund  of 
an  overpayment  of  any  penalty  assessed  under  subsection  (b),  (c),  or  (e) 
of  this  Code  section  shall  be  filed  within  three  years  from  the  time  the 
penalty  was  paid. 

(h)  Except  as  otherwise  provided  by  this  Code  section,  proceedings  to 
assess,  collect,  or  seek  a  refund  of  any  penalty  imposed  under  this  Code 
section  shall  be  conducted  in  the  same  manner  and  subject  to  the  same 
rights  of  appeal  as  assessments,  collections,  and  claims  for  refund  of  the 
related  taxes  under  Chapter  7,  7A,  or  8  of  this  title,  as  the  case  may  be. 
(Code  1981,  §  48-2-62,  enacted  by  Ga.  L.  2009,  p.  671,  §  1/HB  444.) 

ARTICLE  3 
ENFORCEMENT 

RESEARCH  REFERENCES 


ALR.  —  What  constitutes  such  discrim-  laws  as  to  provide  valid  defense  in  state 
inatory  prosecution  or  enforcement  of  criminal  proceedings,  95  ALR3d  280. 

48-2-80.  Judicial  enforcement  of  taxes  imposed  by  other  states. 

The  courts  of  this  state  shall  recognize  and  enforce  liabilities  for  taxes 
lawfully  imposed  by  other  states  which  extend  like  comity  to  this  state. 
(Ga.  L.  1937-38,  Ex.  Sess.,  p.  77,  §  47;  Code  1933,  §  91A-262,  enacted 
by  Ga.  L.  1978,  p.  309,  §  2.) 

RESEARCH  REFERENCES 


C.J.S.  —  81A  C.J.S.,  States,  §§  60,  61,  ALR.  —  Reciprocity  as  affecting  comity, 
62.  87  ALR  973. 
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48-2-81.  Duties  of  law  enforcement  officers  and  tax  officials  as  to 
collecting  taxes  and  prosecuting  violators;  payment  of 
portion  of  fines  to  informants. 

It  shall  be  the  duty  of  all  sheriffs,  deputies,  and  constables  to  enforce 
the  collection  of  all  taxes  that  may  be  due  the  state  under  any  law.  It 
shall  be  the  duty  of  all  tax  collectors,  tax  commissioners,  sheriffs,  and 
constables  to  make  sure  that  all  persons  violating  any  of  the  tax  laws  of 
this  state  are  prosecuted  for  all  such  violations.  One-fourth  of  the  fines 
imposed  upon  persons  convicted  of  violating  any  tax  law  of  this  state 
upon  the  information  of  any  citizen  of  this  state  shall  be  paid  to  the 
informant  by  order  of  the  court.  (Ga.  L.  1927,  p.  56,  §  14;  Code  1933, 
§  92-2103;  Ga.  L.  1935,  p.  11,  §  14;  Code  1933,  §  91A-6010,  enacted  by 
Ga.  L.  1978,  p.  309,  §  2.) 

RESEARCH  REFERENCES 

C.J.S.  —  53  C.J.S.,  Licenses,  §  70.  ing  or  disbursing  special  taxes  or  assess- 

ALR.  —  Right,  in  absence  of  express  ments  levied  by  or  owed  to  another 
statute,  of  one  governmental  unit,  or  offi-  governmental  unit,  114  ALR  1098. 
cers  thereof,  to  compensation  for  collect- 

48-2-82.  Contraband  articles  —  Seizure;  disposition;  exceptions. 

(a) (1)  Any  contraband  article  and  any  vessel,  vehicle,  aircraft,  or 
other  conveyance  which  has  been  or  is  being  used  in  violation  of  any 
provision  of  this  title  or  of  the  revenue  laws  of  this  state,  and  any 
vessel,  vehicle,  aircraft,  or  other  conveyance  in,  upon,  or  by  means  of 
which  any  violation  has  taken  or  is  taking  place  shall  be  seized  by  any 
law  enforcement  officer  or  revenue  officer  of  this  state  without  a 
warrant  and  shall  be  delivered  forthwith  to  the  commissioner. 

(2)  After  any  such  delivery,  the  commissioner  shall  post  a  notice  of 
the  seizure  for  a  period  of  ten  days  in  a  prominent  place  in  the 
courthouse  of  the  county  in  which  the  seizure  occurred.  The  notice 
shall  state  that  a  decision  as  to  seizure  and  forfeiture  will  be  made  by 
the  commissioner  at  the  expiration  of  the  ten-day  period;  and  the 
notice  shall  act  as  a  bar  against  any  person  subsequently  asserting  a 
claim  of  any  interest  existing  in  the  article  at  the  time  of  seizure. 

(3)  Upon  determining  that  an  article  is  contraband  and  that  the 
seizure  and  forfeiture  of  the  article  is  in  accordance  with  this  Code 
section,  the  commissioner  shall  direct  the  disposition  or  destruction 
of  the  article  as  he  may  reasonably  deem  appropriate.  Any  sale  of 
such  articles  shall  be  to  the  highest  bidder  for  cash  and  the  proceeds 
of  the  sale  shall  be  delivered  to  the  Office  of  the  State  Treasurer. 

(b)  No  vessel,  vehicle,  aircraft,  or  other  conveyance  used  in  the 
transaction  of  business  as  a  common  carrier  shall  be  forfeited  under 
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this  Code  section  unless  it  shall  appear  that,  in  the  case  of  a  railway  car 
or  engine,  the  owner  or,  in  the  case  of  any  other  such  vessel,  vehicle, 
aircraft,  or  other  conveyance,  the  owner  or  the  master  of  such  vessel  or 
the  owner  or  conductor,  driver,  pilot,  or  other  person  in  charge  of  such 
vehicle,  aircraft,  or  other  conveyance  was  at  the  time  of  the  alleged 
illegal  act  a  consenting  party  or  privy  thereto. 

(c)  No  vessel,  vehicle,  aircraft,  or  other  conveyance  shall  be  forfeited 
under  this  Code  section  by  reason  of  any  act  or  omission  shown  by  the 
owner  of  the  conveyance  to  have  been  committed  or  omitted  by  any 
person  other  than  the  owner  while  the  vessel,  vehicle,  aircraft,  or  other 
conveyance  was  unlawfully  in  the  possession  of  a  person  who  acquired 
possession  of  the  conveyance  in  violation  of  the  criminal  laws  applicable 
to  the  location  of  acquisition,  whether  of  the  United  States  or  of  any 
state  of  the  United  States.  (Ga.  L.  1956,  p.  786,  §  2;  Code  1933, 
§  91A-257,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1982,  p.  3,  §  48; 
Ga.  L.  1993,  p.  1402,  §  18;  Ga.  L.  2010,  p.  863,  §  2/SB  296.) 

RESEARCH  REFERENCES 

C.J.S.  —  79  C.J.S.,  Searches  and  Sei¬ 
zures,  §  217  et  seq. 

48-2-83.  Contraband  articles  —  Affidavit  to  test  legality  of  for¬ 
feiture. 

The  owner  of  any  property  subject  to  forfeiture  under  this  title  may 
test  the  legality  of  the  forfeiture  by  filing  in  the  superior  court  of  the 
county  in  which  the  property  was  seized  within  ten  days  after  the 
seizure  an  affidavit  of  illegality  against  the  commissioner  in  the 
manner  and  form  prescribed  by  law  for  testing  the  legality  of  tax  fi.  fas. 
(Ga.  L.  1956,  p.  786,  §  9;  Code  1933,  §  91A-258,  enacted  by  Ga.  L.  1978, 
p.  309,  §  2.) 


RESEARCH  REFERENCES 

C.J.S.  —  79  C.J.S. ,  Searches  and  Sei¬ 
zures,  §§  250  et  seq.,  276  et  seq.  84  C.J.S., 

Taxation,  §§  783,  826  et  seq. 

48-2-84.  Unlawful  activities  as  to  revenue  stamps;  possession  or 
transportation  of  contraband;  penalty. 

(a)  It  shall  be  unlawful  for  any  person  to: 

(1)  With  intent  to  defraud  and  without  authorization,  make,  fal¬ 
sify,  forge,  alter,  or  counterfeit  any  revenue  stamp  or  marking  prima 
facie  evidencing  the  payment  of  any  tax  imposed  by  the  revenue  laws 
of  this  state; 
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(2)  With  knowledge,  pass,  publish,  utter,  or  give  currency  to  any 
unauthorized,  false,  forged,  altered,  or  counterfeit  revenue  stamp  or 
marking  prima  facie  evidencing  the  payment  of  any  tax  imposed  by 
the  revenue  laws  of  this  state; 

(3)  Make,  possess,  or  have  custody  or  control  of  any  contraband 
article; 

(4)  Transport,  carry,  or  convey  any  contraband  article  in,  upon,  or 
by  means  of  any  vessel,  vehicle,  aircraft,  or  other  conveyance; 

(5)  Conceal  or  possess  any  contraband  article  in  or  upon  any 
vessel,  vehicle,  aircraft,  or  other  conveyance  or  upon  the  person  of 
anyone  in  or  upon  any  vessel,  vehicle,  aircraft,  or  other  conveyance; 
or 


(6)  Use  any  vessel,  vehicle,  aircraft,  or  other  conveyance  for  the 
transportation,  carriage,  conveyance,  concealment,  receipt,  posses¬ 
sion,  purchase,  sale,  barter,  exchange,  or  giving  away  of  any  contra¬ 
band  article. 

(b)  Any  person  who  violates  this  Code  section  shall  be  guilty  of  a 
felony  and,  upon  conviction  thereof,  shall  be  punished  by  a  fine  of  not 
more  than  $5,000.00  or  imprisonment  for  not  less  than  one  year  nor 
more  than  three  years,  or  both.  (Ga.  L.  1956,  p.  786,  §§  3-8;  Code  1933, 
§§  91A-9904,  91A-9905,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

ARTICLE  4 

FACILITATING  BUSINESS  RAPID  RESPONSE  TO  STATE 
DECLARED  DISASTERS 

Editor’s  notes.  —  The  former  article,  based  on  Ga.  L.  1995,  p.  1,  §  1;  Ga.  L. 
consisting  of  Code  Sections  48-2-100  1999,  p.  81,  §  48,  and  was  repealed  by  Ga. 

through  48-2-108,  relating  to  “The  Fed-  L.  1995,  p.  1,  §  1,  effective  December  31, 
eral  Retiree  Refund  Act  of  1995,”  was  1999. 

48-2-100.  Short  title;  definitions;  legislative  findings;  certain 
exemptions  for  out-of-state  businesses  and  employees 
conducting  operations  related  to  declared  state  of 
emergency;  post-emergency  application  of  state  laws 
and  requirements. 

(a)  This  Code  section  shall  be  known  and  may  be  cited  as  the 
“Facilitating  Business  Rapid  Response  to  State  Declared  Disasters  Act 
of  2014.” 

(b)  For  purposes  of  this  Code  section,  the  term: 

(1)  “Affected  state”  means  a  state  where  a  declared  state  of 
disaster  or  emergency  exists. 
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(2)  “’Declared  state  of  disaster  or  emergency”  means  a  disaster  or 
emergency  event  for  which  the  Governor’s  state  of  emergency  decla¬ 
ration  has  been  issued  or  for  which  a  presidential  declaration  of  a 
federal  major  disaster  or  emergency  has  been  issued. 

(3)  “Disaster  or  emergency  period”  means  a  period  that  begins  ten 
days  prior  to  the  first  day  of  the  Governor’s  declaration  or  the 
president’s  declaration,  whichever  occurs  first,  and  extends  for  a 
period  of  60  calendar  days  after  the  end  of  the  declared  disaster  or 
emergency  period. 

(4)  “Infrastructure”  means  property  and  equipment  owned  or  used 
by  communications  networks;  cable,  video,  or  broadband  networks; 
gas  and  electric  distribution  systems;  water  pipelines;  railways; 
public  roads  and  bridges;  and  related  support  facilities  that  service 
multiple  customers,  including  but  not  limited  to  real  and  personal 
property  such  as  buildings,  offices,  lines,  poles,  pipes,  structures,  and 
equipment. 

(5)  “Out-of-state  business”  means  a  business  entity  that  has  no 
presence  in  this  state  and  conducts  no  business  in  this  state  whose 
services  are  requested  by  a  registered  business  in  this  state  or  by  the 
state  or  a  local  government  in  this  state  for  purposes  of  performing 
disaster  or  emergency  related  work  in  this  state.  This  shall  also 
include  a  business  entity  that  is  affiliated  with  a  registered  business 
in  this  state  solely  through  common  ownership  if  the  affiliate  has  no 
registrations  or  required  registrations  or  tax  filings  or  required  tax 
filings  or  nexus  in  this  state  prior  to  the  declared  state  of  disaster  or 
emergency. 

(6)  “Out-of-state  employee”  means  an  employee  who  does  not  work 
in  this  state  that  is  temporarily  working  in  this  state  during  the 
disaster  or  emergency  period  to  perform  disaster  or  emergency 
related  work  in  this  state  to  repair,  renovate,  install,  build,  or  render 
services  or  other  business  activities  that  relate  to  infrastructure  that 
has  been  damaged  or  destroyed  during  a  declared  state  of  disaster  or 
emergency. 

(7)  “Registered  business”  means  a  business  entity  that  owns  or 
operates  infrastructure  in  this  state  and  is  currently  registered  or  is 
required  to  be  registered  to  do  business  in  this  state  prior  to  the 
declared  state  of  disaster  or  emergency. 

(c)  The  General  Assembly  finds  that: 

(1)  When  storms,  floods,  fires,  earthquakes,  hurricanes,  or  other 
natural  disasters  or  emergencies  occur,  many  businesses  assign 
resources  and  personnel  to  the  affected  state  from  other  states 
throughout  the  United  States  on  a  temporary  basis  to  expedite  the 
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enormous  and  overwhelming  task  of  cleaning,  restoring,  and  repair¬ 
ing  damaged  equipment,  property,  and  infrastructure. 

(2)  Most  often  this  disaster  or  emergency  relief  effort  involves  the 
need  for  out-of-state  businesses,  including  out-of-state  affiliates  of 
businesses  registered  in  the  affected  state,  to  bring  in  resources, 
property,  and  personnel  to  perform  disaster  related  activity  in  the 
affected  state.  In  some  instances,  personnel  may  be  located  in  the 
affected  state  for  extended  periods  of  time  to  perform  such  activities. 

(3)  During  such  time  of  operating  in  the  affected  state  on  a 
temporary  basis  solely  for  purposes  of  helping  the  affected  state 
recover  from  the  disaster  or  emergency,  these  businesses  and  employ¬ 
ees  should  not  be  burdened  by  any  requirements  for  certain  tax 
liabilities  incurred  as  a  result  of  such  activities  in  the  affected  state 
for  a  temporary  period. 

(4)  The  affected  state’s  nexus  and  residency  thresholds  for  tax 
liability  are  intended  for  businesses  and  individuals  in  such  state 
conducting  business  operations  or  who  intend  to  reside  in  the  state 
and  should  not  be  applied  to  businesses  and  individuals  coming  into 
the  state  on  a  temporary  basis  to  provide  help  and  assistance  in 
response  to  a  declared  state  of  disaster  or  emergency. 

(5)  To  ensure  that  businesses  and  individuals  focus  on  quick 
response  to  the  needs  of  this  state  and  its  citizens  during  a  declared 
state  of  disaster  or  emergency,  it  is  appropriate  for  the  General 
Assembly  to  deem  that  such  disaster  or  emergency  relief  activity  for 
a  reasonable  period  of  time  during  and  after  the  disaster  or  emer¬ 
gency  period  shall  not  establish  any  liability  for  purposes  of  certain 
state  and  local  taxes,  licensing,  and  regulatory  requirements  imposed 
in  this  state. 

(d)(1)  An  out-of-state  business  whose  presence  is  solely  that  of 
conducting  operations  within  this  state  for  purposes  of  performing 
work  or  services  on  infrastructure  related  to  a  declared  state  of 
disaster  or  emergency  during  the  disaster  or  emergency  period  shall 
not  be  considered  to  have  established  a  level  of  presence  that  would 
require  that  business  to  register,  file,  and  remit  certain  state  or  local 
taxes  or  that  would  require  that  business  to  be  subject  to  any 
licensing  or  registration  requirements  in  this  state.  This  exemption 
includes  any  state  or  local  business  licensing  or  registration  require¬ 
ments,  any  state  or  local  employer  income  tax  withholding,  unem¬ 
ployment  insurance,  any  state  or  local  occupational  licensing  fees, 
public  service  commission  or  secretary  of  state  licensing  and  regula¬ 
tory  requirements,  and  any  state  or  local  tax  on  or  measured  by,  in 
whole  or  in  part,  net  or  gross  income  or  receipts  or  net  worth, 
including  the  filing  required  for  a  combined  group  of  which  the 
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out-of-state  business  may  be  a  part.  For  the  apportionment  of  income 
pursuant  to  Chapter  7  of  this  title,  the  performance  by  an  out-of-state 
business  of  any  work  in  accordance  with  this  Code  section  shall  not 
increase  the  amount  of  income  apportioned  to  this  state. 

(2)  Any  out-of-state  employee  shall  not  be  considered  to  have 
established  residency  or  a  presence  in  this  state  that  would  require 
that  employee  to  file  and  pay  income  taxes,  to  be  subjected  to  income 
tax  withholdings,  or  to  be  subject  to  any  licensing  or  registration 
requirements  in  this  state. 

(e)  Out-of-state  businesses  and  out-of-state  employees  shall  be  re¬ 
quired  to  pay  transaction  taxes  and  fees  including  but  not  limited  to 
fuel  taxes  or  sales  and  use  taxes  on  materials  or  services  subject  to  sales 
and  use  taxes  in  this  state,  hotel  taxes,  and  car  rental  taxes  or  fees  that 
the  out-of-state  business  or  out-of-state  employee  purchases  for  use  or 
consumption  in  the  affected  state  during  the  disaster  or  emergency 
period,  unless  such  taxes  are  otherwise  exempted  pursuant  to  Chapter 
8  of  this  title. 

(f)  Any  out-of-state  business  or  out-of-state  employee  that  remains 
in  this  state  after  the  disaster  or  emergency  period  shall  become  subject 
to  the  state’s  normal  requirements  for  establishing  presence,  residency, 
or  doing  business  and  shall  comply  with  all  state  and  local  registration, 
licensing,  and  filing  requirements. 

(g) (1)  Any  out-of-state  business  that  enters  this  state  to  perform 
qualified  work  during  a  disaster  or  emergency  period  shall  provide  to 
the  department  and  to  the  Georgia  Emergency  Management  and 
Homeland  Security  Agency  a  statement  that  it  is  in  this  state  for 
purposes  of  responding  to  the  disaster  or  emergency,  which  statement 
shall  include  the  business’s  name,  state  of  domicile,  principal  busi¬ 
ness  address,  federal  tax  identification  number,  date  of  entry,  and 
contact  information. 

(2)  A  registered  business  in  this  state  shall  provide  the  informa¬ 
tion  required  in  paragraph  (1)  of  this  subsection  to  the  department 
and  to  the  Georgia  Emergency  Management  and  Homeland  Security 
Agency  for  any  affiliate  that  enters  this  state  that  is  an  out-of-state 
business.  The  notification  shall  also  include  contact  information  for 
the  registered  business  in  this  state. 

(h)  The  Georgia  Emergency  Management  and  Homeland  Security 
Agency  and  the  department  shall  promulgate  regulations  as  necessary 
to  comply  with  the  requirements  of  this  Code  section.  (Code  1981, 
§  48-2-100,  enacted  by  Ga.  L.  2014,  p.  201,  §  1/HB  782;  Ga.  L.  2016,  p. 
91,  §  20/SB  416;  Ga.  L.  2017,  p.  774,  §  48/HB  323.) 
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The  2016  amendment,  effective  July 
1,  2016,  inserted  “and  Homeland  Secu¬ 
rity”  in  paragraphs  (g)(1)  and  (g)(2)  and 
subsection  (h). 


The  2017  amendment,  effective  May 
9,  2017,  part  of  an  Act  to  revise,  modern¬ 
ize,  and  correct  the  Code,  revised  punctu¬ 
ation  in  paragraph  (g)(1). 


ARTICLE  5 

REFUNDS  FOR  ELIGIBLE  RECIPIENTS 


Editor’s  notes.  —  Code  Section 
48-2-115  provided  that  this  article  was 
repealed  on  December  31,  2000. 


48-2-110  through  48-2-115. 

Repealed  by  Ga.  L.  1995,  p.  902,  §  1,  effective  December  31,  2000. 

Editor’s  notes.  —  This  article,  consist-  recipients,  was  based  on  Ga.  L.  1995,  p. 
ing  of  Code  Sections  48-2-110  through  902,  §  1. 

48-2-115,  relating  to  refunds  for  eligible 
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CHAPTER  3 

TAX  EXECUTIONS 


Article  1 

General  Provisions 


Sec. 

48-3-1. 

48-3-2. 

48-3-3. 

48-3-3.1 

48-3-4. 

48-3-5. 

48-3-6. 

48-3-7. 

48-3-8. 

48-3-9. 

48-3-10. 

48-3-11. 

48-3-12. 

48-3-13. 

48-3-14. 

48-3-15. 

48-3-16. 

48-3-17. 


(Repealed  effective  January  1, 
2018)  Execution  for  collection 
of  money  due  the  state;  affida¬ 
vit  of  illegality. 

Executions  against  foreign  cor¬ 
porations. 

Executions  by  tax  collectors 
and  commissioners. 

Immediate  payment  or  bond 
where  person  or  property  may 
leave  jurisdiction  or  property’s 
value  may  be  prejudiced. 
Selection  of  property  to  be  lev¬ 
ied. 

Geographical  scope  of  tax  exe¬ 
cutions. 

Leviers  of  executions;  aggre¬ 
gating  multiple  executions. 
Issuance  of  alias  tax  execution 
to  replace  lost  original;  conver¬ 
sion  of  executions  into  elec¬ 
tronic  form. 

Interest  on  executions. 

Notice  of  levy  to  owner  of  secu¬ 
rity  deed  or  mortgage;  lists; 
fees. 

Form  of  notice. 

Form  of  list  of  security  deeds 
and  mortgages  [Repealed], 
Issuance  of  garnishments  by 
tax  collectors  and  tax  commis¬ 
sioners;  proceedings. 

Petition  to  reduce  execution  to 
judgment  —  Procedures. 
Petition  to  reduce  execution  to 
judgment  —  Procedures  for 
nonresident. 

Petition  to  reduce  execution  to 
judgment  —  Demand  for  jury 
trial;  issues. 

Petition  to  reduce  execution  to 
judgment  —  Procedures  when 
respondent  fails  to  appear. 
Petition  to  reduce  execution  to 
judgment  —  Grace  period  be¬ 
fore  final  judgment;  effect  of 


Sec. 


48-3-18. 


48-3-19. 

48-3-20. 


48-3-21. 

48-3-21.1. 


48-3-22. 

48-3-23. 

48-3-23.1 


48-3-24. 

48-3-25. 

48-3-26. 

48-3-27. 

48-3-28. 

48-3-29. 


respondent’s  appearance  or 
failure  to  appear. 

Deputies  acting  for  named  offi¬ 
cers;  Secretary  of  State  re¬ 
lieved  from  mailing  papers  to 
respondent. 

Transfer  of  executions. 

Interest  on  transferred  execu¬ 
tions. 

(For  effective  date,  see  note.) 
Statute  of  limitations  for  tax 
executions. 

Statute  of  limitations  for  en¬ 
forcement  of  executions  for  ad 
valorem  taxes  of  less  than 
$5.00;  execution;  restriction  on 
adding  together  taxes  to  exceed 
limit. 

Statutory  limitations  applica¬ 
ble  to  tax  executions. 

(Repealed  effective  January  1, 
2018)  Nulla  bona;  tolling  of 
statute  of  limitations. 
Authorization  for  commis¬ 
sioner  to  develop  standards 
which  will  provide  a  mecha¬ 
nism  to  discharge  debts  or  ob¬ 
ligations  barred  by  the  statute 
of  limitations. 

Interposition  of  claims;  oath; 
bond;  trial. 

Remittance  of  money  collected 
on  process. 

Judicial  interference  in  tax  lev¬ 
ies. 

Obstructing  levying  officers; 
penalty. 

(For  effective  date,  see  note.) 
Entry  of  satisfaction  to  be  duly 
recorded  on  lien  docket. 
(Repealed  effective  January  1, 
2018)  Publication  of  informa¬ 
tion  regarding  executions; 
withdrawal. 


Article  2 

Uniform  System  for  Filing  State  Tax 
Executions 

48-3-40.  (Effective  January  1,  2018) 
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Sec. 

Purpose;  application;  defini¬ 
tions. 

48-3-41. 

(Effective  January  1,  2018) 
When  and  in  whose  favor  exe¬ 

cutions  issue. 

48-3-42. 

(Effective  January  1,  2018)  Fil¬ 
ing;  effective  dates;  electronic 
filings;  continuing  effective¬ 

ness. 

Sec. 

48-3-43.  (Effective  January  1,  2018) 
Availability  of  information  via 
electronic  means;  public  re¬ 
cords;  unlawful  use  of  data; 
regulatory  authority. 

48-3-44.  (Effective  January  1,  2018) 
“Released”  executions;  certifi¬ 
cates  of  clearance. 


Cross  references.  —  Executions  gen¬ 
erally,  §  9-13-1  et  seq. 


JUDICIAL  DECISIONS 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  deci¬ 
sions  under  former  Code  1933,  Ch.  92-74 
and  92-76  are  included  in  the  annotations 
for  this  chapter. 

Execution  not  against  person  or  in 
rem  against  an  estate  is  void.  —  Tax 

execution  issued  merely  against  the  es¬ 
tate  of  a  named  person,  not  being  an 
execution  in  rem  and  being  against  no 
person  as  a  defendant  in  fieri  facias,  is 
void.  Wilson  v.  City  of  Eatonton,  180  Ga. 
598,  180  S.E.  227  (1935). 

When  defendant  life  tenant  dies 


and  execution  never  levied,  fieri 
facias  not  a  cloud  on  remainderman’s 
title.  —  When  property  is  held  by  a  life 
tenant,  and  taxes  are  assessed  against  the 
life  tenant  and  executions  issued  in 
personam  only,  a  sale  under  the  levy  of 
such  execution  would  pass  only  the  life 
estate.  The  executions  not  having  been 
levied,  and  the  life  tenant  having  died, 
and  the  remainderman  having  succeeded 
to  the  fee  in  the  property,  the  fieri  facias  in 
question  did  not  constitute  clouds  upon 
the  title.  Kirk  v.  Bray,  181  Ga.  814,  184 
S.E.  733  (1935). 


RESEARCH  REFERENCES 


ALR.  —  Constitutionality  and  con¬ 
struction  of  statute  providing  for  or  autho¬ 
rizing  waiver  or  reduction  of  penalty  or 
interest  in  respect  of  taxes  in  default,  79 
ALR  999. 

Right  of  one  who  pays  taxes  for  which 


another  is  bound,  to  subrogation  to  the 
right  of  the  taxing  power,  106  ALR  1212. 

Constitutionality  of  statute  which  pro¬ 
vides  for  summary  entry  of  judgment 
upon  certificate  or  finding  by  taxing  body 
or  officer,  149  ALR  312. 


ARTICLE  1 

GENERAL  PROVISIONS 


Editor’s  notes.  —  Ga.  L.  2017,  p.  723, 
§  1/HB  337,  not  codified  by  the  General 
Assembly,  provides  that:  “This  Act  shall  be 
known  and  may  be  cited  as  the  ‘State  Tax 
Execution  Modernization  Act.’” 


Ga.  L.  2017,  p.  723,  §  9/HB  337,  effective 
January  1,  2018,  designated  the  existing 
provisions  of  this  chapter  as  Article  1  and 
enacted  Article  2  thereof. 
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48-3-1.  (Repealed  effective  January  1,  2018)  Execution  for  col¬ 
lection  of  money  due  the  state;  affidavit  of  illegality. 

The  commissioner  may  issue  an  execution  for  the  collection  of  any 
tax,  fee,  license,  penalty,  interest,  or  collection  costs  due  the  state.  The 
execution  shall  be  directed  to  all  and  singular  sheriffs  of  this  state  or  to 
the  commissioner  or  the  commissioner’s  authorized  representatives 
and  shall  command  them  to  levy  upon  the  goods,  chattels,  lands,  and 
tenements  of  the  taxpayer,  provided  that  the  commissioner  may  trans¬ 
mit  such  executions  electronically.  Each  sheriff  shall  execute  the 
execution  as  in  cases  of  writs  of  execution  from  the  superior  courts. 
Whenever  any  writ  of  execution  has  been  issued  by  the  commissioner, 
the  taxpayer,  in  order  to  obtain  a  determination  of  whether  the  tax  is 
legally  due,  may  tender  to  the  levying  officer  such  taxpayer’s  affidavit  of 
illegality  to  the  execution  and,  upon  such  taxpayer’s  payment  of  the  tax 
if  required  as  a  condition  precedent  by  the  law  levying  the  tax  or  upon 
such  taxpayer’s  giving  a  good  and  solvent  bond  in  such  an  amount  to 
cover  the  total  of  any  adverse  judgment  plus  costs  when  the  law  does 
not  require  the  payment  of  the  tax  as  a  condition  precedent,  the  levying 
officer  shall  return  the  affidavit  of  illegality,  except  as  otherwise 
provided  by  law,  to  the  superior  court  of  the  county  of  the  taxpayer’s 
residence.  The  affidavit  of  illegality  shall  be  summarily  heard  and 
determined  by  the  court.  Whenever  any  writ  of  execution  has  been 
issued  by  the  commissioner  for  the  collection  of  any  tax,  or  any  penalty, 
interest,  or  collection  costs  imposed  with  respect  to  any  tax,  the 
taxpayer  may  file  a  petition  in  the  Georgia  Tax  Tribunal  in  accordance 
with  Chapter  13A  of  Title  50  to  obtain  a  determination  of  whether  any 
such  amounts  are  legally  due.  (Ga.  L.  1889,  p.  29,  §  7;  Civil  Code  1895, 
§  789;  Civil  Code  1910,  §  1041;  Ga.  L.  1916,  p.  34,  §  1;  Ga.  L.  1927,  p. 
136,  §  1;  Ga.  L.  1931,  p.  7,  §  80;  Ga.  L.  1931,  Ex.  Sess.,  p.  24,  §  39;  Code 
1933,  §§  92-2706,  92-3306,  92-7301;  Ga.  L.  1937,  p.  109,  §  19;  Ga.  L. 
1951,  p.  360,  §  19;  Ga.  L.  1952,  p.  334,  §  2;  Code  1933,  §  91A-301, 
enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1983,  p.  1834,  §  5;  Ga.  L. 
1997,  p.  734,  §  3;  Ga.  L.  2012,  p.  318,  §  6/HB  100.) 


Editor’s  notes.  —  Ga.  L.  2012,  p.  318, 
§  16(b)/HB  100,  not  codified  by  the  Gen¬ 
eral  Assembly,  provides  that:  “Sections  1 
through  14  of  this  Act  shall  become  effec¬ 
tive  on  January  1,  2013,  provided  that 
cases  pending  on  January  1,  2013,  shall 
continue  to  be  governed  by  the  law  in 
effect  on  December  31,  2012,  until  the 
conclusion  of  the  case.” 

Ga.  L.  2017,  p.  723,  §  1/HB  337,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  that:  “This  Act  shall  be  known  and 


may  be  cited  as  the  ‘State  Tax  Execution 
Modernization  Act.’” 

Ga.  L.  2017,  p.  723,  §  4/HB  337  pro¬ 
vides  for  the  repeal  and  reservation  of  this 
Code  section,  effective  January  1,  2018. 

Law  reviews.  —  For  article  discussing 
and  comparing  the  principal  means  by 
which  the  Georgia  taxpayer  may  obtain 
judicial  review  of  his  state  tax  liability 
with  emphasis  on  income  and  sales  taxes, 
see  27  Mercer  L.  Rev.  309  (1975). 
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JUDICIAL  DECISIONS 


Procedure  affords  due  process  of 
law.  —  Inasmuch  as  this  statute  provides 
for  affidavit  of  illegality  to  challenge  tax 
execution  and  hearing  thereon,  it  does  not 
violate  Ga.  Const.  1877,  Art.  I,  Sec.  I, 
Para.  Ill  (see  now  Ga.  Const.  1983,  Art.  I, 
Sec.  I,  Para.  I)  or  the  due  process  clause  of 
U.S.  Const.,  amend.  14.  Hicks  v.  Stewart 
Oil  Co.,  182  Ga.  654,  186  S.E.  802  (1936). 

Right  to  jury  trial  on  affidavit  of 
illegality.  —  Statute  does  not  violate  Ga. 
Const.  1877,  Art.  VI,  Sec.  XVIII,  Para.  I 
(see  now  Ga.  Const.  1983,  Art.  I,  Sec.  I, 
Para.  XI)  or  U.S.  Const.,  amend.  14  as 
regards  the  right  to  trial  by  jury.  Hicks  v. 
Stewart  Oil  Co.,  182  Ga.  654,  186  S.E.  802 
(1936). 

There  is  no  right  to  a  jury  trial  in  the 
proceedings  held  in  superior  court  on  the 
affidavit  of  illegality.  Fowler  v.  Strickland, 
243  Ga.  30,  252  S.E. 2d  459,  cert,  denied, 
444  U.S.  827,  100  S.  Ct.  53,  62  L.  Ed.  2d  35 
(1979). 

Right  to  jury  trial  in  tax  collection 
proceedings.  —  As  a  general  rule  there 
is  no  right  under  general  constitutional 
provisions  to  a  jury  trial  in  statutory  or 
summary  proceedings  for  collection  of 
taxes.  Hicks  v.  Stewart  Oil  Co.,  182  Ga. 
654,  186  S.E.  802  (1936). 

Affidavit  of  illegality  is  the  “peti¬ 
tion”  of  taxpayer  seeking  redress  from 
what  it  considers  an  illegal  tax  assess¬ 
ment  sought  to  be  collected  by  the  depart¬ 
ment.  Dalton  Carpet  Indus.,  Inc.  v. 
Chilivis,  137  Ga.  App.  266,  223  S.E.2d  460 
(1976). 

Alternatives  to  filing  affidavit  of  il¬ 
legality.  —  Right  of  taxpayer  to  test  le¬ 
gality  of  tax  which  is  allegedly  due  by 
filing  an  affidavit  of  illegality  is  one  of  four 
available  procedures  under  which  the  tax¬ 
payer  can  contest  the  taxpayer’s  liability 
for  state  taxes.  Fowler  v.  Strickland,  243 
Ga.  30,  252  S.E.2d  459,  cert,  denied,  444 
U.S.  827,  100  S.  Ct.  53,  62  L.  Ed.  2d  35 
(1979). 

Res  judicata  effect  of  adjudication 
on  merits.  —  Taxpayer  had  available  at 
least  three  remedial  procedures  for  use  in 
disputing  correctness  of  assessment  ren¬ 
dered  against  the  taxpayer  by  the  com¬ 
missioner.  The  taxpayer  may  proceed  by: 


(1)  appeal  under  Ga.  L.  1943,  p.  204,  §  3 
(see  now  O.C.G.A.  §  48-2-59);  (2)  contest¬ 
ing  assessment  and  collection  after  issu¬ 
ance  and  levy  of  execution  by  filing  an 
affidavit  of  illegality  under  former  Code 
1933,  §  92-7301  (see  now  O.C.G.A. 

§  48-3-1);  or  (3)  paying  taxes  illegally  ex¬ 
acted  and  bringing  an  action  for  refund. 
By  following  any  of  these  procedures 
through  adjudication  on  the  merits,  the 
question  became  res  judicata.  Undercofler 
v.  Ernhardt,  111  Ga.  App.  598,  142  S.E. 2d 
317  (1965);  Ingalls  Iron  Works  Co.  v. 
Blackmon,  133  Ga.  App.  164,  210  S.E. 2d 
377  (1974). 

Availability  of  injunctive  relief.  — 

Injunction  will  lie,  at  the  instance  of  any 
taxpayer  who  has  not  estopped  oneself,  to 
enjoin  sale  of  the  taxpayer’s  property  for 
collection  of  an  unauthorized  tax,  since  an 
affidavit  of  illegality  is  not  a  proper  rem¬ 
edy  to  contest  the  illegality  of  an  execution 
in  the  nature  of  a  tax  execution,  unless 
authorized  by  statute;  but  if  one  com¬ 
plains  of  illegality  of  taxing  statute  or 
collection  procedure  thereunder  on  an  at¬ 
tempted  levy  of  execution  issued  by  the 
commissioner,  foregoing  rules  and  deci¬ 
sions  are  inapplicable,  since  under  this 
statute  the  taxpayer  has  an  adequate 
remedy  at  law  by  affidavit  of  illegality. 
Carreker  v.  Green  &  Milam,  Inc.,  183  Ga. 
864,  189  S.E.  836  (1937). 

Procedure  when  taxpayer  admit¬ 
tedly  owes  part  of  tax  complained  of. 
—  One  seeking  relief  from  excessive  tax 
levies,  but  admitting,  either  expressly  or 
by  necessary  implication,  that  one  owes 
part  of  tax  covered  by  such  executions, 
must  pay  or  offer  to  pay  amounts  admit¬ 
ted  to  be  due  in  order  to  obtain  relief 
sought.  This  rule  also  applies  to  those 
seeking  relief  from  excessive  levies  by 
municipal  authorities.  Lowe  v.  City  of  At¬ 
lanta,  191  Ga.  76,  11  S.E. 2d  891  (1940), 
later  appeal,  194  Ga.  317,  21  S.E. 2d  171 
(1942). 

Presumption  is  that  necessary 

bond  was  filed  unless  record  affirma¬ 
tively  shows  that  such  bond  was  not  filed. 
Williams  v.  Boykin,  94  Ga.  App.  246,  94 
S.E. 2d  148  (1956). 

When  affidavit  of  illegality  is  filed 
with  clerk  rather  than  with  levying 
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officer,  and  it  does  not  appear  that  such 
procedure  harmed  the  plaintiff  in  fieri 
facias,  this  mere  irregularity  will  not  void 
an  affidavit  of  illegality.  Williams  v. 
Boykin,  94  Ga.  App.  246,  94  S.E.2d  148 
(1956). 

Notice  to  plaintiff  in  fieri  facias  of 
affidavit  of  illegality.  —  There  is  no 
provision  in  the  law  requiring  the  sheriff 


to  notify  the  plaintiff  in  fieri  facias  that  an 
affidavit  of  illegality  has  been  filed  to  a 
levy,  nor  does  failure  of  the  defendant  in 
fieri  facias  to  serve  the  plaintiff  in  fieri 
facias  void  an  affidavit  of  illegality.  Wil¬ 
liams  v.  Boykin,  94  Ga.  App.  246,  94 
S.E.2d  148  (1956). 

Cited  in  Waldron  v.  Collins,  788  F.2d 
736  (11th  Cir.  1986). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Duty  to  issue  executions  against 
public  utilities.  —  Although  the  lan¬ 
guage  of  former  Code  1933,  §  92-7301  (see 
now  O.C.G.A.  §  48-3-1)  did  not  describe  a 
mandatory  or  compelling  duty  and  merely 
empowered  the  commissioner  to  issue  ex¬ 
ecution,  a  fieri  facias  against  a  public 


utility  other  than  a  railroad  should  also  be 
issued;  this  strict  concept  of  mandatory 
duty  in  the  case  of  all  other  utilities  was 
strengthened  in  light  of  former  Code  1933, 
§§  92-2305,  92-2306,  92-2307,  and 

92-2308  (see  now  O.C.G.A.  §  48-5-424). 
1963-65  Op.  Att’y  Gen.  p.  348. 


RESEARCH  REFERENCES 


of  a  tax  sale  during  life  tenancy,  124  ALR 
1145. 

Persons  in  possession  of  real  property 
as  affected  by  decree  foreclosing  tax  lien, 
upon  service  by  publication,  or  in  a  pro¬ 
ceeding  against  unknown  owners,  128 
ALR  114. 

Enforcement  against  tax-exempt  prop¬ 
erty  of  tax  on  nonexempt  property  or  on 
owner  of  tax-exempt  property,  159  ALR 
461. 


48-3-2.  Executions  against  foreign  corporations. 

An  execution  against  an  agent  of  a  foreign  corporation  or  other 
foreign  company  shall  be  against  the  chief  agent  or  his  successor  and 
shall  authorize  the  executing  officer  to  levy  on  all  property  of  the  agency 
and  to  seize  its  money,  notes,  and  other  effects.  (Orig.  Code  1863,  §  807; 
Code  1868,  §  886;  Code  1873,  §  883;  Code  1882,  §  883;  Civil  Code 
1895,  §  881;  Civil  Code  1910,  §  1138;  Code  1933,  §  92-7307;  Code 
1933,  §  91A-305,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  30  Am.  Jur.  2d,  Execu-  C.J.S.  —  84  C.J.S.,  Taxation,  §  218  et 
tions,  §  94.  seq. 


Am.  Jur.  2d.  —  30  Am.  Jur.  2d,  Execu¬ 
tions,  §§  35  et  seq.,  182  et  seq.,  526. 

C.J.S.  —  85  C.J.S. ,  Taxation,  §  1284  et 
seq. 

ALR.  —  Character  of  action  or  proceed¬ 
ing  in  which  purchaser  at  invalid  sale  for 
taxes  or  local  improvement  assessment 
may  secure  reimbursement  from  owner; 
and  provisions  of  decree  or  judgment  to 
relief,  86  ALR  1208. 

Statute  limiting  period  for  attack  on  tax 
title  as  affecting  remaindermen  in  respect 
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48-3-3.  Executions  by  tax  collectors  and  commissioners. 

(a)  As  used  in  this  Code  section,  the  term: 

(1)  “New  owner”  means  the  most  recent  subsequent  owner  who  has 
purchased  such  property  during  the  year  after  January  1,  but  on  or 
before  the  due  date  of  that  tax  bill  year  and  whose  deed  has  been  duly 
recorded  in  the  records  of  the  clerk  of  the  superior  court  for  that 
county. 

(2)  “Owner  of  record”  means  the  owner  whose  name  appears  in  the 
deed  record  as  the  owner  as  of  January  1  of  that  tax  bill  year. 

(b)  The  tax  collector  or  tax  commissioner  shall  issue  executions  for 
nonpayment  of  taxes  collectable  by  the  tax  collector  or  tax  commis¬ 
sioner  at  any  time  after  30  days  have  elapsed  since  giving  notice  as 
provided  in  subsection  (c)  of  this  Code  section.  The  executions  shall  be 
directed  to  all  and  singular  sheriffs  and  constables  of  this  state. 

(c)  As  soon  as  the  last  day  for  the  payment  of  taxes  has  arrived,  the 
tax  collector  or  tax  commissioner  shall  notify  in  writing  the  taxpayer  of 
the  fact  that  the  taxes  have  not  been  paid  and  that,  unless  paid,  an 
execution  shall  be  issued;  provided,  however,  that  notice  shall  not  be 
required  for  taxes  due  on  personal  property  and  executions  may  be 
issued  on  the  day  next  following  the  day  when  taxes  are  due. 

(d)  No  execution  shall  be  issued  against  any  person  who  is  not  the 
owner  of  record  of  the  property  on  the  day  that  the  taxes  become 
delinquent  if,  within  90  days  from  the  due  date,  such  person  has 
provided  satisfactory  proof  to  the  tax  collector  or  tax  commissioner  that 
the  property  has  been  transferred  by  recorded  deed  and  the  liability  for 
the  payment  of  ad  valorem  taxes  has  been  assigned  to  the  vested 
transferee  by  written  agreement  or  contract.  In  such  cases,  the  execu¬ 
tion  shall  be  issued  against  the  person  who  is  the  new  owner  of  the 
property  on  the  date  that  the  taxes  became  delinquent  only  after  such 
new  owner  has  been  sent  a  notice  of  the  delinquent  tax  bill,  and  such 
notice  shall  state  that  the  tax  collector  or  tax  commissioner  intends  to 
issue  a  tax  execution  in  the  new  owner’s  name  against  such  delinquent 
property  if  the  bill  and  all  applicable  interest  and  other  charges  are  not 
paid  within  30  days  of  the  date  of  the  notice.  Such  notice  shall  be  mailed 
by  first-class  mail  to  the  address  of  record  as  shown  on  the  real  estate 
transfer  tax  declaration  form  in  the  records  of  the  clerk  of  the  superior 
court  and  to  the  address  shown  on  the  closing  documents  if  presented  or 
to  the  property  location  if  the  address  differs  from  that  shown  on  the 
real  estate  transfer  tax  declaration  form.  If  an  execution  has  already 
been  issued  against  the  owner  of  record,  such  execution  shall  be 
affirmatively  cleared  and  vacated  of  record  by  the  tax  collector  or  tax 
commissioner  upon  receiving  satisfactory  proof  as  provided  in  this 
subsection. 
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(e)(1)(A)  Whenever  technologically  feasible,  the  tax  collector  or  tax 
commissioner,  at  the  time  tax  bills  or  any  subsequent  delinquent 
notices  are  mailed,  shall  also  mail  such  bills  or  notices  to  any  new 
owner  that  at  that  time  appear  in  the  records  of  the  county  board 
of  tax  assessors.  The  bills  or  notices  shall  be  mailed  to  the  address 
of  record  as  found  in  the  county  board  of  tax  assessors’  records. 

(B)(i)  In  the  discretion  of  the  tax  commissioner,  a  taxpayer  shall 
have  the  option  of  receiving  tax  bills  or  subsequent  delinquent 
notices  via  electronic  transmission  in  lieu  of,  or  in  addition  to, 
receiving  a  paper  bill  via  first-class  mail.  The  tax  bill  shall  be 
transmitted  to  the  taxpayer  via  e-mail,  with  delivery  or  read 
receipt  requested,  in  portable  document  format  using  all  e-mail 
addresses  provided  by  the  taxpayer,  and  the  date  shown  on  such 
transmission  shall  serve  as  a  postmark.  In  any  instance  where 
such  transmission  proves  undeliverable,  the  tax  commissioner 
shall  mail  such  tax  bill  or  subsequent  delinquent  notice  to  the 
address  of  record  as  found  in  the  county  board  of  tax  assessors’ 
records. 

(ii)  The  commissioner  shall  develop  and  make  available  to  tax 
commissioners  a  suitable  form  for  use  by  taxpayers  in  exercising 
the  option  to  receive  tax  bills  or  subsequent  delinquent  notices 
via  electronic  transmission. 


(2)  A  new  owner  shall  not  be  required  to  pay  the  interest  specified 
in  Code  Section  48-2-40,  or  the  penalty  specified  in  Code  Section 
48-2-44,  until  60  days  after  the  tax  collector  or  tax  commissioner  has 
forwarded  a  tax  bill  to  the  new  owner  in  accordance  with  paragraph 
(1)  of  this  subsection.  This  paragraph  shall  apply  only  to  the  tax  bill 
applicable  to  the  year  in  which  the  property  was  purchased. 

(f )  The  real  estate  transfer  tax  declaration  form  shall  provide  for  and 
indicate  the  correct  tax  map  parcel  identification  number  before  being 
accepted  by  the  clerk  of  the  superior  court  for  recordation.  (Orig.  Code 
1863,  §  810;  Code  1868,  §  889;  Code  1873,  §  886;  Code  1882,  §  886; 
Civil  Code  1895,  §  894;  Civil  Code  1910,  §  1151;  Code  1933,  §  92-7401; 
Code  1933,  §  91A-307,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1988, 
p.  1363,  §  1;  Ga.  L.  1990,  p.  1337,  §  1;  Ga.  L.  1994,  p.  358,  §  1;  Ga.  L. 
2005,  p.  138,  §  2/HB  116;  Ga.  L.  2006,  p.  72,  §  48/SB  465;  Ga.  L.  2006, 
p.  739,  §  1/SB  525;  Ga.  L.  2007,  p.  172,  §  1/HB  380;  Ga.  L.  2010,  p.  878, 
§  48/HB  1387;  Ga.  L.  2015,  p.  1219,  §  5/HB  202;  Ga.  L.  2017,  p.  738, 
§  1/HB  375;  Ga.  L.  2017,  p.  774,  §  48/HB  323.) 


The  2015  amendment,  effective  Janu¬ 
ary  1,  2016,  substituted  the  present  pro¬ 
visions  of  subsection  (e)  for  the  former 
provisions,  which  read:  “(e)(1)  Whenever 
technologically  feasible,  the  tax  collector 


or  tax  commissioner,  at  the  time  tax  bills 
or  any  subsequent  delinquent  notices  are 
mailed,  shall  also  mail  such  bills  or  no¬ 
tices  to  any  new  owner  that  at  that  time 
appear  in  the  records  of  the  county  board 
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of  assessors.  The  bills  or  notices  shall  be 
mailed  to  the  address  of  record  as  found  in 
the  county  board  of  assessors’  records. 

“(2)  A  new  purchaser  of  property  shall 
not  be  required  to  pay  the  interest  speci¬ 
fied  in  Code  Section  48-2-40,  or  the  pen¬ 
alty  specified  in  Code  Section  48-2-44, 
until  60  days  after  the  tax  collector  or  tax 
commissioner  has  forwarded  a  tax  bill  to 
the  new  purchaser  in  accordance  with 
paragraph  (1)  of  this  subsection.  This 
paragraph  shall  apply  only  to  the  tax  bill 
applicable  to  the  year  in  which  the  prop¬ 
erty  was  purchased.” 

The  2017  amendments.  —  The  first 
2017  amendment,  effective  July  1,  2017, 
substituted  “before”  for  “after”  in  the  mid¬ 
dle  of  paragraph  (a)(1);  substituted  “this 
state”  for  “the  state”  near  the  end  of  the 
last  sentence  of  subsection  (b);  and,  in 
subsection  (d),  in  the  first  sentence,  sub¬ 
stituted  “owner  of  record”  for  “record 

JUDICIAL 

It  is  proper  to  issue  one  fieri  facias 
for  both  state  and  county  taxes.  Citi¬ 
zens  &  S.  Bank  v.  State,  151  Ga.  696,  108 
S.E.  161  (1921). 

Jurisdictional  facts  must  appear  on 
face.  —  Since  a  tax  execution  is  not 
founded  upon  the  judgment  of  any  court, 
but  is  a  purely  summary  process,  it  is 
essential  to  the  validity  of  such  an  execu¬ 
tion  that  all  the  necessary  jurisdictional 
facts  authorizing  its  issuance  should  ap¬ 
pear  upon  its  face.  Equitable  Bldg.  &  Loan 
Ass’n  v.  State,  115  Ga.  746,  42  S.E.  87 
(1902). 

Notice  not  required  as  to  personal 
property.  —  Summary  judgment  was 
properly  granted  to  a  county  tax  commis¬ 
sioner  in  a  taxpayer’s  action  alleging  vio¬ 
lation  of  various  statutory  and  constitu¬ 
tional  provisions  in  the  commissioner’s 
levying  upon  the  taxpayer’s  bank  account 
to  collect  county  taxes  owed  because  nei¬ 
ther  O.C.G.A.  §  48-3-3  nor  O.C.G.A. 
§§  48-2-55  and  48-3-9  required  the  com¬ 
missioner  to  give  the  taxpayer  notice  of 
the  levy  prior  to  levying  upon  the  personal 
property.  Anderson  v.  Ford,  261  Ga.  App. 
34,  581  S.E. 2d  623  (2003). 

Writings  insufficient  as  executions. 
—  When  the  executions  are  improperly 


owner”  near  the  beginning,  substituted 
“such  person”  for  “that  person”  near  the 
middle,  in  the  second  sentence,  deleted 
“record”  preceding  “owner  of  the  property” 
near  the  beginning,  inserted  “the”  preced¬ 
ing  “taxes  became  delinquent”  near  the 
middle,  substituted  “tax  bill,  and  such 
notice  shall  state”  for  “tax  bill  and”  in  the 
middle,  and  in  the  third  sentence,  substi¬ 
tuted  “by  first-class  mail”  for  “first  class” 
near  the  beginning.  The  second  2017 
amendment,  effective  May  9,  2017,  part  of 
an  Act  to  revise,  modernize,  and  correct 
the  Code,  substituted  “such  person”  for 
“that  person”  near  the  middle  of  the  first 
sentence  of  subsection  (d). 

Editor’s  notes.  —  Ga.  L.  1988,  p.  1363, 
§  3,  not  codified  by  the  General  Assembly, 
provided  that  this  Code  section  applies 
with  respect  to  executions  transferred  on 
or  after  July  1,  1988. 

DECISIONS 

directed  “to  any  lawful  officer,”  yet  were 
executed  by  the  proper  officer,  the  levy 
and  sale  by  that  officer  is  not  void  because 
of  the  misdirection  in  the  execution.  Byars 
v.  Curry,  75  Ga.  515  (1885). 

Writing  purporting  to  be  an  execution, 
but  which  merely  commands  the  levying 
officers  to  whom  it  is  directed  to  take  of 
the  property  of  a  named  corporation  a 
specified  sum  as  “now  due  and  owing  to 
this  state  and  county  for  taxes,  back  taxes 
to  1899,  as  well  as  all  lawful  costs,”  is  void. 
Equitable  Bldg.  &  Loan  Ass’n  v.  State,  115 
Ga.  746,  42  S.E.  87  (1902). 

Tax  execution  which  omits  the  direction 
to  any  particular  officer  or  officers,  but 
commands  a  levy  to  be  made  upon  the 
property  of  the  defendant,  was  irregular 
but  not  void,  and  can  be  amended  by 
adding  a  direction  as  provided  by  law. 
Winn  v.  Butts,  127  Ga.  385,  56  S.E.  406 
(1907). 

Executions  levied  by  deputy  need 
not  be  signed  by  sheriff.  —  When  tax 
executions  are  levied  by  a  deputy  sheriff, 
entry  of  levy  upon  executions  need  not  be 
signed  by  the  sheriff  or  by  someone  legally 
authorized  to  sign  the  sheriff’s  name  for 
the  sheriff.  Durham  v.  Smith,  186  Ga.  565, 
198  S.E.  734  (1938). 
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When  tax  collector  for  convenience 
causes  executions  against  tax  de¬ 
faulters  to  be  printed,  bearing  the  col¬ 
lector’s  official  signature  in  print,  but 
leaves  blank  spaces  in  which  to  write  the 
names  of  persons  against  whom  and  the 
amount  for  which  each  should  be  issued, 
and  places  them  in  the  collector’s  office 
and  the  clerk  fills  out  such  executions 
appropriately  against  individual  tax  de¬ 
faulters,  and  with  knowledge  and  consent 
of  tax  collector  they  are  delivered  to  sher¬ 
iff  for  enforcement,  such  action  is  a  suffi¬ 
cient  issuance  of  such  executions,  and 
they  and  the  levy  thereof  by  the  sheriff  are 
not  void  on  ground  that  the  printed  papers 
were  not  signed  by  hand  of  tax  collector  or 
by  someone  in  the  collector’s  presence  at 
the  collector’s  request.  Federal  Land  Bank 
v.  Moultrie  Banking  Co.,  178  Ga.  150,  172 
S.E.  455  (1934). 

Effect  of  tax  execution  issued 
against  one  other  than  owner  of 
nonreturned  property.  —  When  owner 
fails  to  return  land,  there  is  no  provision 
of  law  whereby  the  owner’s  title  can  be 
divested  by  levy  and  sale  as  property  of 
another  person  under  a  tax  execution  is¬ 
sued  against  such  other  person.  Nelson  v. 
Brown,  174  Ga.  150,  162  S.E.  276  (1932). 

No  authority  to  issue  execution  for 
occupation  tax  against  one  illegally 
operating  stock  exchange.  —  One  ille¬ 
gally  conducting  a  stock  exchange  is  not 
properly  to  be  regarded  as  a  tax  defaulter 


against  whom  a  tax  collector  has  author¬ 
ity  to  issue  an  execution  with  a  view  to 
compelling  payment  of  the  occupation  tax 
upon  dealers  in  “futures.”  Jones  v.  Stew¬ 
art,  117  Ga.  977,  44  S.E.  879  (1903). 

Sufficiency  of  notice.  —  County  un¬ 
dertook  sufficient  efforts  to  provide  a  tax¬ 
payer  with  reasonable  notice  of  the  tax 
sale  on  the  taxpayer’s  property  as  the 
county  checked  the  local  deeds  and  re¬ 
cords,  and  then  contacted  an  outside  locat¬ 
ing  agency  for  assistance;  the  taxpayer’s 
failure  to  notify  the  county  of  a  change  of 
name  and  address  played  a  significant 
role  in  the  taxpayer’s  failure  to  receive 
actual  notice  of  the  tax  sale.  Cuvillier  v. 
Rockdale  County,  390  F.3d  1336  (11th  Cir. 
2004). 

Tax  commissioner  immune  to  ac¬ 
tion  for  damages  for  failure  to  give 
notice.  —  Property  owner’s  claim  for 
damages  based  on  a  county  tax  commis¬ 
sioner’s  failure  to  properly  send  notices 
required  by  O.C.G.A.  §§  9-13-13,  48-3-3, 
48-3-9(a),  and  48-4-1,  was  barred  by  sov¬ 
ereign  immunity;  O.C.G.A.  §§  15-13-2 
and  48-5-137  did  not  render  the  tax  com¬ 
missioner  liable  as  an  ex-officio  sheriff 
because  the  notices  did  not  constitute  a 
“false  return”  or  legal  neglect  to  make  a 
“proper  return”.  Raw  Properties,  Inc.  v. 
Lawson,  335  Ga.  App.  802,  783  S.E. 2d  161 
(2016). 

Cited  in  Nat’l  Tax  Funding,  L.P.  v. 
Harpagon  Co.,  277  Ga.  41,  586  S.E.2d  235 
(2003). 
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Persons  authorized  to  make  levy.  — 

Officer  making  the  levy  can  be  a  sheriff,  or 
if  there  is  a  local  Act  making  the  tax 
collector  an  ex  officio  sheriff  for  the  pur¬ 
pose  of  levy  and  sale  under  tax  execution, 
it  can  be  the  tax  collector.  1969  Op.  Att’y 
Gen.  No.  69-250. 

Justice  of  the  peace  plays  no  part  in 
actual  collection  of  back  taxes  either 
county  or  state.  1969  Op.  Att’y  Gen.  No. 
69-263. 

Duty  of  levying  officer  upon  receipt 
of  execution.  —  Upon  delivery  of  execu¬ 
tion,  levying  officer  must  proceed  to  seize 


and  sell  enough  property  to  satisfy  execu¬ 
tion;  if  less  than  the  whole  of  a  particular 
piece  of  property  would  be  sufficient  to 
satisfy  execution  and  property  is  reason¬ 
ably  capable  of  subdivision  for  purposes  of 
sale,  it  is  the  duty  of  the  levying  officer  to 
subdivide  the  property  and  sell  no  more  of 
that  property  than  is  necessary  to  satisfy 
execution.  1967  Op.  Att’y  Gen.  No.  67-369. 

Entry  of  levy.  —  Officer  making  the 
levy  shall  enter  the  levy  on  the  tax  fieri 
facias  and  in  such  entry  shall  plainly 
describe  the  property  levied  on.  1969  Op. 
Att’y  Gen.  No.  69-250. 
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RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  30  Am.  Jur.  2d,  Execu-  C.J.S.  —  85  C.J.S.,  Taxation,  §  1284  et 
tions,  §  32.  seq. 

48-3-3.1.  Immediate  payment  or  bond  where  person  or  property 
may  leave  jurisdiction  or  property’s  value  may  be 
prejudiced. 

If  the  tax  collector  or  tax  commissioner  reasonably  finds  that  a 
taxpayer  gives  evidence  of  intention  to  leave  the  state,  to  remove  his  or 
her  property  from  the  state,  to  conceal  himself  or  herself  or  his  or  her 
property,  to  discontinue  business,  or  to  do  any  other  act  tending  to 
prejudice  or  render  wholly  or  partly  ineffective  proceedings  to  compute, 
assess,  or  collect  any  ad  valorem  tax,  whereby  it  becomes  advisable  that 
such  proceedings  be  brought  without  delay,  the  tax  collector  or  tax 
commissioner  shall  give  notice  of  such  finding  and  demand  immediate 
payment  of  such  tax  as  may  be  due.  The  tax  collector  or  tax  commis¬ 
sioner  may  immediately  make  an  assessment  based  on  the  most 
recently  accepted  assessment  or  on  a  tax  assessor’s  assisted  assessment 
and  may  proceed  under  the  assessment  to  collect  the  tax  or  require  the 
taxpayer  to  file  with  him  or  her  a  bond  satisfactory  to  the  tax  collector 
or  tax  commissioner  as  security  for  payment  of  the  tax.  Taxes  assessed 
under  this  Code  section  for  any  tax  year  for  which  millage  rates 
applicable  to  the  property  have  not  been  established  at  the  time  of  the 
assessment  shall  be  based  upon  the  millage  rates  in  effect  for  the 
immediately  preceding  year.  (Code  1981,  §  48-3-3.1,  enacted  by  Ga.  L. 
1994,  p.  561,  §  1.) 

48-3-4.  Selection  of  property  to  be  levied. 

A  defendant  against  whom  an  execution  has  been  issued  by  a  tax 
collector  or  tax  commissioner  may  select  the  property  upon  which  the  fi. 
fa.  shall  be  levied.  It  shall  be  within  the  discretion  and  power  of  the  tax 
collector  or  tax  commissioner,  however,  to  have  the  proper  officer  levy 
the  execution  on  any  other  property  the  tax  collector  or  tax  commis¬ 
sioner  may  select  whenever  he  deems  it  necessary  to  secure  the  prompt 
collection  of  the  tax  fi.  fa.  (Ga.  L.  1876,  p.  128,  §  1;  Code  1882,  §  891; 
Civil  Code  1895,  §  898;  Civil  Code  1910,  §  1158;  Code  1933,  §  92-7404; 
Code  1933,  §  91A-308,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

JUDICIAL  DECISIONS 


Selection  of  property  constitutes 
waiver  of  defects  in  execution  and 
levy.  —  When  a  defendant  in  fieri  facias 
for  taxes  selects  to  the  levying  officer  the 
property  to  be  levied  on,  this  will  consti¬ 


tute  a  waiver  of  defects  in  the  return,  and 
the  levy.  Byars  v.  Curry,  75  Ga.  515  (1885); 
National  Bank  v.  Danforth,  80  Ga.  55,  7 
S.E.  546  (1887);  Lumpkin  v.  Cureton,  119 
Ga.  64,  45  S.E.  729  (1903). 
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Former  Civil  Code  1910,  §  6028  (see  dant  in  fieri  facias.  Former  Civil  Code 
now  O.C.G.A.  §  9-13-50)  did  not  apply  1910,  §  1158  (see  now  O.C.G.A.  §  48-3-4) 
to  cases  when  tax  executions  were  applied  in  such  cases.  Davis  v.  Moore,  154 
levied  upon  the  property  of  the  defen-  Ga.  152,  113  S.E.  174  (1922). 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  30  Am.  Jur.  2d,  Execu-  ALR.  —  Enforcement  against 
tions,  §  98.  tax-exempt  property  of  tax  on  nonexempt 

C.J.S.  —  33  C.J.S.,  Executions,  §  139  property  or  on  owner  of  tax-exempt  prop¬ 
et  seq.  erty,  159  ALR  461. 

48-3-5.  Geographical  scope  of  tax  executions. 

If  there  is  not  sufficient  property  in  the  county  in  which  the  taxpayer 
resides  to  satisfy  the  tax  execution,  property  of  the  taxpayer  situated  in 
any  other  county  shall  be  subject  to  levy  and  sale.  (Laws  1804,  Cobb’s 
1851  Digest,  p.  1050;  Code  1863,  §  822;  Code  1868,  §  901;  Code  1873, 
§  899;  Code  1882,  §  899;  Civil  Code  1895,  §  911;  Civil  Code  1910, 
§  1174;  Code  1933,  §  92-7405;  Code  1933,  §  91A-309,  enacted  by  Ga.  L. 
1978,  p.  309,  §  2.) 


RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  30  Am.  Jur.  2d,  Execu¬ 
tions,  §§  94,  102. 

48-3-6.  Leviers  of  executions;  aggregating  multiple  executions. 

(a)  Executions  may  be  levied  by  the  officers  to  whom  such  executions 
are  directed  or  by  other  officers  who  are  authorized  by  law  to  act  in  their 
place. 

(b)  Any  levying  officer  to  whom  there  have  been  directed  two  or  more 
executions  against  a  defendant  or  to  whom  there  have  been  directed 
two  or  more  in  rent  executions  against  the  same  unreturned  property 
may  aggregate  such  executions  and  may  make  a  levy  for  the  total 
amount  due  as  in  the  case  of  single  execution.  (Orig.  Code  1863,  §  811; 
Code  1868,  §  891;  Code  1873,  §  888;  Ga.  L.  1876,  p.  30,  §  1;  Code  1882, 
§  888;  Civil  Code  1895,  §  905;  Civil  Code  1910,  §  1165;  Code  1933, 
§  92-7406;  Code  1933,  §  91A-310,  enacted  by  Ga.  L.  1978,  p.  309,  §  2; 
Ga.  L.  1985,  p.  1243,  §  2.) 

Code  Commission  notes.  —  Pursuant  phrase  “or  to  whom  . . .  unreturned  prop- 
to  Code  Section  28-9-5,  in  1987,  commas  erty”  in  subsection  (b). 
were  deleted  preceding  and  following  the 
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JUDICIAL  DECISIONS 


Tax  fieri  facias  should  indicate 
levying  officer.  —  Tax  fieri  facias  which 
has  been  levied  should  show  by  whom  it 
was  levied  in  order  to  be  used  in  evidence 
to  support  a  sheriff’s  deed  thereunder. 
Jones  v.  Easley,  53  Ga.  454  (1873). 

Executions  levied  by  deputy  need 
not  be  signed  by  sheriff.  —  When  tax 
executions  are  levied  by  a  deputy  sheriff, 
entry  of  levy  upon  executions  need  not  be 
signed  by  the  sheriff  or  by  someone  legally 
authorized  to  sign  the  sheriff’s  name  for 
the  sheriff.  Durham  v.  Smith,  186  Ga.  565, 
198  S.E.  734  (1938). 

Effect  of  misdirection  of  execution. 
—  When  the  executions  are  improperly 
directed  “to  any  lawful  officer  to  execute 
and  return,”  yet  were  executed  by  the 
proper  officer,  the  levy  and  sale  by  that 
officer  is  not  void  because  of  the  misdirec¬ 
tion  in  the  execution.  Byars  v.  Curry,  75 
Ga.  515  (1885). 

Officer  may  levy  on  land  without 
return  of  “no  personalty.”  —  In  order 
for  a  constable  to  make  a  legal  levy  upon 


land  under  a  fieri  facias  issued  for  state 
and  county  taxes,  it  is  not  necessary  that 
the  constable  should  make  an  entry  or 
return  of  no  personal  property  to  be  found. 
Watson  v.  Swann,  83  Ga.  198,  9  S.E.  612 
(1889). 

Sale  of  land  previously  sold  under 
fieri  facias.  —  It  is  not  a  fraud  for  the 
sheriff  to  sell  for  taxes,  upon  due  levy  and 
return  to  the  sheriff  by  a  constable,  the 
same  land  which  the  constable  had  previ¬ 
ously  sold  under  a  general  fieri  facias 
against  the  same  defendant;  nor  is  it  a 
fraud  for  anyone  to  purchase  at  the  tax 
sale  though  having  full  notice  of  the  prior 
sale.  Wilson  v.  Boyd,  84  Ga.  34,  10  S.E. 
499  (1889). 

Purchaser  not  affected  by  fraud  of 
selling  officer.  —  Purchaser  at  a  tax  sale 
duly  made  under  a  legal  levy,  who  is 
neither  implicated  in  nor  aware  of  any 
fraud  contemplated  by  the  selling  officer, 
is  not  affected  thereby.  Boyd  v.  Wilson,  86 
Ga.  379,  12  S.E.  744  (1890). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 

Justice  of  the  peace  plays  no  part  in  county  or  state.  1969  Op.  Att’y  Gen.  No. 
actual  collection  of  back  taxes  either  69-263. 

RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  30  Am.  Jur.  2d,  Execu¬ 
tions,  §  184. 

C.J.S.  —  33  C.J.S.,  Executions,  §  135. 

48-3-7.  Issuance  of  alias  tax  execution  to  replace  lost  original; 
conversion  of  executions  into  electronic  form. 

(a)  Except  as  provided  in  subsection  (b)  of  this  Code  section,  when  a 
properly  issued  tax  execution  is  lost  or  destroyed,  an  alias  tax  execution 
may  be  issued  upon  the  filing  by  the  party  having  the  right  to  control 
the  original  execution  of  a  statement  under  oath  of  the  loss  or  destruc¬ 
tion  of  such  original  execution  with  the  judge  of  the  probate  court  of  the 
county  in  which  the  original  execution  was  issued.  The  judge  shall 
endorse  the  word  “alias”  on  the  alias  tax  execution.  The  alias  tax 
execution  shall  have  all  the  legal  force  and  effect  of  the  lost  or  destroyed 
original  tax  execution. 
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(b)  When  a  tax  execution  which  was  regularly  issued  by  an  officer  of 
the  state  as  authorized  by  law  is  lost  or  destroyed,  the  state  officer  or 
the  successor  to  the  state  officer  by  whom  the  same  was  issued  may  at 
any  time  issue  an  alias  tax  execution  in  lieu  of  the  lost  original  tax 
execution.  The  alias  tax  execution  shall  be  dated  the  same  date  as  the 
original  tax  execution  and  the  officer  shall  endorse  the  word  “alias”  on 
the  alias  tax  execution.  The  alias  tax  execution  shall  have  all  the  legal 
force  and  effect  of  the  lost  or  destroyed  original  tax  execution. 

(c)  The  commissioner  or  his  or  her  duly  appointed  representative 
shall  be  authorized  to  convert  regularly  issued  original  or  alias  tax 
executions  into  electronic  form  for  indexing,  storage,  archival,  retrieval, 
or  transmittal  purposes,  and  any  tax  execution  so  converted,  whether  or 
not  subsequently  reduced  to  paper  or  other  tangible  medium,  shall  be 
treated  as  a  regularly  issued  original  for  all  purposes,  and  the  commis¬ 
sioner  shall  not  thereafter  be  required  to  maintain  an  original  of  such 
tax  execution.  Tax  executions  so  converted,  when  reduced  to  paper  or 
other  tangible  medium,  shall  fully  reflect  any  and  all  entries  or 
notations  made  on  such  tax  executions.  (Laws  1804,  Cobb’s  1851  Digest, 
p.  1059;  Ga.  L.  1857,  p.  104,  §§  47,  48;  Code  1863,  §§  3892,  3895;  Code 
1868,  §§  3912,  3915;  Code  1873,  §§  3988,  3991;  Code  1882,  §§  3988, 
3991;  Ga.  L.  1882-83,  p.  108,  §§  1,  2;  Civil  Code  1895,  §§  892,  893;  Ga. 
L.  1904,  p.  55,  §  1;  Civil  Code  1910,  §§  1149,  1150;  Code  1933, 
§  92-7407;  Code  1933,  §  91A-311,  enacted  by  Ga.  L.  1978,  p.  309,  §  2; 
Ga.  L.  1985,  p.  1243,  §  3;  Ga.  L.  2012,  p.  735,  §  3/HB  846.) 

JUDICIAL  DECISIONS 


Permissible  use  of  alias  execution. 

—  Statute  provides  for  the  issuing  of  an 
alias  tax  fi.  fa.,  in  place  of  the  lost  or 
destroyed  original,  for  the  purpose  of  en¬ 
forcement  by  levy  and  sale,  at  the  instance 
of  the  party  entitled  to  control  the  origi¬ 


nal,  and  not  for  the  purposes  of  being  used 
in  evidence  as  an  established  copy  of  the 
original  under  which  a  sale  has  been 
made.  Carr  v.  Georgia  Loan  &  Trust  Co., 
108  Ga.  757,  33  S.E.  190  (1899). 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  30  Am.  Jur.  2d,  Execu¬ 
tions,  §  89  et  seq. 

C.J.S.  —  33  C.J.S.,  Executions,  §  116. 

48-3-8.  Interest  on  executions. 

All  executions  issued  for  taxes  due  the  state  or  any  county  or 
municipality  of  the  state,  whether  issued  on  assessments  for  perma¬ 
nent  improvements  of  streets  or  sewers  of  a  municipality  or  otherwise, 
shall  bear  interest  at  the  rate  specified  in  Code  Section  48-2-40  from  the 
time  fixed  by  law  for  issuing  the  execution.  (Ga.  L.  1889,  p.  31,  §  1;  Ga. 
L.  1890-91,  p.  50,  §  1;  Civil  Code  1895,  §§  731,  887;  Civil  Code  1910, 
§§  878,  1144;  Code  1933,  §  92-7601;  Ga.  L.  1975,  p.  811,  §  1;  Code 
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1933,  §  91A-323,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1980,  p.  10, 
§  7;  Ga.  L.  1982,  p.  847,  §§  1,  2.) 

JUDICIAL  DECISIONS 


Interest  under  this  statute  is  not  in 
the  nature  of  a  penalty.  Sparks  v. 
Lowndes  County,  98  Ga.  284,  25  S.E.  426 
(1896).  See  also,  Georgia  R.R.  &  Banking 
v.  Wright,  124  Ga.  596,  53  S.E.  251  (1906), 
rev’d  on  other  grounds,  207  U.S.  127,  28  S. 
Ct.  47,  52  L.  Ed.  134  (1907). 

Executions  bear  interest,  taxes  do 
not.  —  Statute,  properly  construed,  does 
not  declare  that  taxes  shall  bear  interest, 
but  that  only  an  execution  for  taxes  shall 
bear  interest.  Georgia  R.R.  &  Banking  Co. 
v.  Wright,  125  Ga.  589,  54  S.E.  52  (1906), 
rev’d  on  other  grounds,  207  U.S.  127,  28  S. 
Ct.  47,  52  L.  Ed.  134  (1907);  McWilliams  v. 
Jacobs,  128  Ga.  375,  57  S.E.  509  (1907). 

Statute  is  applicable  to  executions 
issued  on  assessments  by  municipal 
corporations  for  improvements.  Ba¬ 
con  v.  Mayor  of  Savannah,  105  Ga.  62,  31 
S.E.  127  (1898). 

Statute  imposes  interest  on  execu¬ 
tions  for  both  taxes  and  assessments, 
and  does  not  discriminate  between 
them.  Steele  v.  City  of  Waycross,  187  Ga. 
382,  200  S.E.  704  (1938). 

Effect  of  tender  of  taxes  due  before 
execution  issued.  —  If  a  taxpayer  ten¬ 
ders  the  amount  of  taxes  due  from  the 
taxpayer  before  an  execution  is  actually 
issued,  no  interest  on  the  tax  can  be 
lawfully  required  of  the  taxpayer.  Georgia 
R.R.  &  Banking  Co.  v.  Wright,  125  Ga. 
589,  54  S.E.  52  (1906),  rev’d  on  other 
grounds,  207  U.S.  127,  28  S.  Ct.  47,  52  L. 
Ed.  134  (1907). 

Effect  of  injunction  sought  by  tax¬ 
payer.  —  If  a  taxpayer  causes  an  injunc¬ 
tion  to  issue  to  prevent  the  collection  of  a 
tax  and,  under  the  final  decree,  liability 
for  the  tax  is  established,  the  taxpayer  is 
not  relieved  from  interest  on  the  tax  exe¬ 
cution  pending  the  proceedings  in  which 
the  taxpayer  obtained  the  injunction. 
Georgia  R.R.  &  Banking  Co.  v.  Wright,  125 
Ga.  589,  54  S.E.  52  (1906),  rev’d  on  other 


grounds,  207  U.S.  127,  28  S.  Ct.  47,  52  L. 
Ed.  134  (1907). 

Taxpayer  not  excused  from  interest 
when  the  taxpayer  acquiesces  in  in¬ 
junction  obtained  by  another  against 
taxation.  —  When  a  taxpayer  is  enjoined 
from  returning  given  property  for  taxation 
and  from  paying  taxes  on  the  same,  and 
the  tax  officer  is  also  enjoined  from  levy¬ 
ing  and  collecting  any  taxes  upon  such 
property,  at  the  instance  of  a  third  party, 
the  taxpayer  is  not  relieved  from  the  pay¬ 
ment  of  interest  on  the  tax  execution  sub¬ 
sequently  issued,  when  it  appears  that  the 
taxpayer  was  a  mere  complacent  defen¬ 
dant,  interposing  no  obstacle  to  the  in¬ 
junction,  in  no  way  seeking  to  obtain  per¬ 
mission  of  the  court  to  pay  any  amount  as 
admitted  to  be  due  as  taxes  and,  so  far  as 
the  record  discloses,  acquiescing  in  the 
contention  of  the  plaintiff  that  no  tax  is 
due  thereon.  Georgia  R.R.  &  Banking  Co. 
v.  Wright,  125  Ga.  589,  54  S.E.  52  (1906), 
rev’d  on  other  grounds,  207  U.S.  127,  28  S. 
Ct.  47,  52  L.  Ed.  134  (1907). 

One  seeking  to  enjoin  enforcement 
of  execution,  on  ground  that  usury 
has  been  computed  thereon,  must  first 
offer  to  pay  an  amount  admitted  or  shown 
to  be  due,  before  the  court  of  equity  would 
intervene  in  one’s  behalf.  Sharpe  v.  City  of 
Waycross,  185  Ga.  208,  194  S.E.  522 
(1937). 

Special  law  which  differed  from 
this  statute  by  imposing  interest  di¬ 
rectly  on  an  assessment  when  not  paid 
within  30  days  was  a  practical  provision 
for  making  local  improvement  that  did  not 
permit  escape  from  interest  by  voluntary 
payment  of  principal  after  delinquency 
but  before  issue  of  execution.  Steele  v.  City 
of  Waycross,  187  Ga.  382,  200  S.E.  704 
(1938). 

Executions  against  railroad  compa¬ 
nies  bear  interest,  even  as  to  taxes  accru¬ 
ing  while  in  receivership.  Sparks  v. 
Lowndes  County,  98  Ga.  284,  25  S.E.  426 
(1896). 
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RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  30  Am.  Jur.  2d,  Execu¬ 
tions,  §  72. 

C.J.S.  —  85  C.J.S.,  Taxation,  §  1198  et 
seq. 

ALR.  —  Forfeiture  or  sale  of  land  to 

48-3-9.  Notice  of  levy  to  owner 
lists;  fees. 


state  or  political  subdivision  for  nonpay¬ 
ment  of  taxes  as  suspending  right  to  en¬ 
force  special  assessment  or  improvement 
lien  or  running  of  limitation  in  that  re¬ 
gard,  113  ALR  920. 

of  security  deed  or  mortgage; 


(a)  Whenever  any  real  estate  is  levied  upon  by  the  sheriff  for  taxes, 
it  shall  be  the  sheriff’s  duty  before  proceeding  to  advertise  the  property 
for  sale  as  provided  by  law  to  give  20  days’  written  notice  of  the  levy  to 
the  record  owner  of  the  property  and  the  record  owner  of  each  security 
deed  and  mortgage  affecting  such  property  as  provided  in  subsection  (b) 
of  this  Code  section.  The  period  of  20  days  shall  begin  to  run  from  the 
time  the  notice  is  personally  delivered  or,  when  delivered  by  registered 
or  certified  mail  or  statutory  overnight  delivery  as  provided  in  this  Code 
section,  from  the  date  of  its  mailing.  The  notice  shall  contain  a 
description  of  the  land  levied  upon,  the  name  of  the  owner  of  the  land, 
the  year  or  years  for  which  the  taxes  were  assessed,  and  a  statement  of 
the  amount  of  the  taxes  due,  together  with  the  accrued  cost.  The  notice 
shall  be  delivered  to  the  owner  and  any  secured  parties  entitled  to 
notice  either  in  person  or  by  registered  or  certified  mail  or  statutory 
overnight  delivery,  with  return  receipt  requested,  at  the  address  given 
on  the  list.  The  sheriff  shall  keep  a  copy  of  the  notice  on  which  he  or  she 
shall  enter  the  date  the  notice  was  delivered  and  how,  where,  and  to 
whom  the  notice  was  delivered. 

(b)  In  order  to  entitle  any  owner  of  a  security  deed  or  mortgage  to 
notice  as  provided  in  subsection  (a)  of  this  Code  section,  the  name  and 
address  of  such  owner  must  be  stated:  (1)  on  the  face  of  a  properly 
recorded  security  deed  or  mortgage  from  the  owner  of  the  property;  or 
(2)  on  the  face  of  a  properly  recorded  transfer  of  such  a  security  deed  or 
mortgage.  (Ga.  L.  1925,  p.  252,  §  1;  Code  1933,  §  92-7408;  Code  1933, 
§  91A-312,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1982,  p.  1184, 
§  1;  Ga.  L.  1997,  p.  727,  §  1;  Ga.  L.  2000,  p.  1589,  §  3;  Ga.  L.  2010,  p. 
878,  §  48/HB  1387.) 

Editor’s  notes.  —  Ga.  L.  2000,  p.  1589,  section  (a)  is  applicable  with  respect  to 
§  16,  not  codified  by  the  General  Assem-  notices  delivered  on  or  after  July  1,  2000. 
bly,  provides  that  the  amendment  to  sub- 

JUDICIAL  DECISIONS 


Constitutionality.  —  Notice  to  per-  and  (c)  is  not  in  accord  with  the  require- 
sons  outside  the  county  under  subsection  ments  of  due  process  because  an  owner  of 
(b)  of  O.C.G.A.  §§  48-3-9  and  §  48-4-46(b)  a  security  deed  or  mortgage  who  lives 
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outside  the  county  in  which  the  land  is 
located  will  only  receive  published  notice 
of  the  foreclosure  of  the  right  to  redeem. 
Funderburke  v.  Kellet,  257  Ga.  822,  364 
S.E.2d  845  (1988). 

To  whom  notice  given.  —  Law  pro¬ 
vides  that  notice  shall  be  given  to  holder  of 
security  deed  conveying  wealth  of  sale  of 
property  under  tax  fi.  fa.,  but  there  is  no 
provision  as  to  vendee  of  bill  of  sale  of 
personalty  to  secure  debt.  Carroll  v.  Rich¬ 
ards,  50  Ga.  App.  272,  178  S.E.  178  (1934). 

Notice  as  to  personal  property.  — 
Summary  judgment  was  properly  granted 
to  a  county  tax  commissioner  in  a  taxpay¬ 
er’s  action  alleging  violation  of  various 
statutory  and  constitutional  provisions  in 
the  commissioner’s  levying  upon  the  tax¬ 
payer’s  bank  account  to  collect  county 
taxes  owed  because  neither  O.C.G.A. 
§  48-3-9  nor  O.C.G.A.  §§  48-2-55  and 
48-3-3  required  the  commissioner  to  give 
the  taxpayer  notice  of  the  levy  prior  to 
levying  upon  the  personal  property.  An¬ 
derson  v.  Ford,  261  Ga.  App.  34,  581 
S.E. 2d  623  (2003). 

Notice  of  levy  no  substitute  for 
valid  writ  of  execution.  —  When  no 
valid  levy  occurs  because  of  a  defect  in  the 
writ  of  execution,  the  actual  notice  pro¬ 
vided  by  the  notice  of  levy  issued  pursuant 
to  O.C.G.A.  §  48-3-9  cannot  serve  as  a 
seizure  of  the  property  so  as  to  cure  the 
defect  in  the  writ  of  execution.  Powers  v. 
CDSaxton  Props.,  LLC,  285  Ga.  303,  676 
S.E. 2d  186  (2009). 

Constructive  levy.  —  Property  tax 
sale  was  not  void  because  the  evidence 
established  that  the  sheriff  had  effectu¬ 
ated  a  levy  on  the  property,  pursuant  to 
O.C.G.A.  §  9-13-12,  prior  to  issuing  the 
required  notices,  advertisements,  and  sale 
of  the  property;  a  constructive  levy  of  the 
property  was  made  by  tacking  the  Notice 
of  Execution  and  Tax  Levy  issued  by  the 
sheriff  onto  the  property  itself  and  the 
tacked  notice  also  was  issued  to  the  ten¬ 
ant  in  possession  and  to  the  owner  at  the 
address  of  record.  Tharp  v.  Vesta  Holdings 
I,  LLC,  276  Ga.  App.  901,  625  S.E.2d  46 
(2005). 

Tax  sale  invalid.  —  As  a  county  tax 
commissioner’s  fieri  facias  on  a  parcel  of 


property  was  defective  because  no  entry  of 
levy  was  made  thereon  as  required  by 
O.C.G.A.  §  9-13-12,  and  the  notice  of  levy 
issued  under  O.C.G.A.  §  48-3-9  was  not  a 
substitute  for  a  properly-executed  fieri 
facias,  the  commissioner’s  subsequent  tax 
sale  of  the  property  was  invalid.  Powers  v. 
CDSaxton  Props.,  LLC,  285  Ga.  303,  676 
S.E. 2d  186  (2009). 

Tax  execution  sale  proper.  —  Trial 
court  properly  granted  summary  judg¬ 
ment  to  the  purchaser  of  real  estate  in  a 
quiet  title  action  that  involved  the  taxpay¬ 
er’s  home  and  the  taxpayer’s  failure  to  pay 
the  property  taxes  on  the  property  as  the 
property  was  properly  levied  upon  and  no 
question  of  fact  remained  that  the  sheriff 
officially  seized  the  property.  Further,  the 
affidavits  of  the  civil  process  coordinator 
at  the  time  of  the  tax  sale,  and  the  coor¬ 
dinator’s  successor,  were  properly  admit¬ 
ted  into  evidence  as  such  affidavits  fell 
within  the  business  records  exception  to 
the  rule  against  hearsay.  Davis  v. 
Harpagon  Co.,  LLC,  283  Ga.  539,  661 
S.E. 2d  545  (2008). 

Collection  of  expenses  of  execution 
and  levy.  —  City  was  not  authorized  to 
collect  the  expenses  of  execution  and  levy 
until  the  levy  was  made;  hence,  because 
the  city  failed  to  show  that  it  was  autho¬ 
rized  to  collect  a  $75.00  fee  for  expenses 
incurred  in  connection  with  the  tax  execu¬ 
tion  prior  to  a  levy,  the  trial  court  properly 
found  in  favor  of  a  taxpayer  as  to  the 
issue.  Mayor  of  City  of  Fort  Valley  v. 
Grills,  282  Ga.  App.  397,  638  S.E.2d  830 
(2006). 

Tax  commissioner  immune  to  ac¬ 
tion  for  damages  for  failure  to  give 
notice.  —  Property  owner’s  claim  for 
damages  based  on  a  county  tax  commis¬ 
sioner’s  failure  to  properly  send  notices 
required  by  O.C.G.A.  §§  9-13-13,  48-3-3, 
48-3-9(a),  and  48-4-1  was  barred  by  sover¬ 
eign  immunity;  O.C.G.A.  §§  15-13-2  and 
48-5-137  did  not  render  the  tax  commis¬ 
sioner  liable  as  an  ex-officio  sheriff  be¬ 
cause  the  notices  did  not  constitute  a 
“false  return”  or  legal  neglect  to  make  a 
“proper  return”.  Raw  Properties,  Inc.  v. 
Lawson,  335  Ga.  App.  802,  783  S.E. 2d  161 
(2016). 
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RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  30  Am.  Jur.  2d,  Execu¬ 
tions,  §  195. 

C.J.S.  —  33  C.J.S.,  Executions,  §§  131 
et  seq.,  143,  144,  209  et  seq.  85  C.J.S. , 
Taxation,  §  1175. 

ALR.  —  Failure  of  advertisement  in 
judicial  proceeding  for  sale  of  land  for 
delinquent  taxes  or  foreclosure  of  tax  lien, 
to  describe  lands  affected,  as  contrary  to 
due  process  of  law  or  other  constitutional 
objection,  107  ALR  285. 

Provisions  of  tax  statute  as  to  time  for 
performance  of  acts  by  boards  or  officers 
as  mandatory  or  directory,  151  ALR  248. 

48-3-10.  Form  of  notice. 


One  in  adverse  possession  as  within 
class  of  persons  entitled  to  redeem  from 
tax  sale,  164  ALR  1285. 

Who  are  entitled  to  notice,  or  are  neces¬ 
sary  parties,  in  order  to  perfect  tax  title, 
169  ALR  686. 

Statutory  limitation  of  period  for  attack 
on  tax  deed  as  affected  by  failure  to  com¬ 
ply  with  statutory  requirement  as  to  no¬ 
tice  before  tax  deed,  5  ALR2d  1021. 

Right  of  interested  party  receiving  due 
notice  of  tax  sale  or  of  right  to  redeem  to 
assert  failure  or  insufficiency  of  notice  to 
other  interested  party,  45  ALR4th  447. 


The  form  of  the  notice  required  by  Code  Section  48-3-9  to  be  given  by 
the  sheriff  to  the  record  owner  of  the  property  and  the  owner  of  each 
security  deed  or  mortgage  complying  with  Code  Section  48-3-9  shall  be 
in  substance  as  follows: 


DELINQUENT  TAXES 

Sheriff’s  Notice  to  Owner  of  Warranty  Deed, 

Security  Deed,  or  Mortgage 

Notice  is  hereby  given  to _ as  the  owner  of  a  certain 

_ ,  recorded  in  the  office  of  the  clerk  of  the  superior  court 

in  book _ at  page _ of  the  County  of _ ,  State  of 

Georgia,  that  there  are  now  due  and  unpaid  taxes  for  the  year 

___ _  amounting  to  $ _ with  accrued  cost  of  $ _  for 

which  a  tax  execution  has  been  issued  and  levy  has  been  made  upon 

the  following  described  land  owned  by  _ _ and  embraced  within 

_ and  that  the  property  will  be  advertised  for  sale  unless  the 

taxes  are  paid  within  20  days  from  the  delivery  of  this  notice  as 
provided  by  law. 

(Description  of  land  levied  upon.) 


Sheriff 


Address 


Date 

(Ga.  L.  1925,  p.  252,  §  2;  Code  1933,  §  92-7409;  Code  1933,  §  91A-313, 
enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1982,  p.  1184,  §  2.) 
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Cited  in  Anderson  v.  Ford,  261  Ga.  App. 
34,  581  S.E.2d  623  (2003). 


RESEARCH  REFERENCES 

ALR.  —  Statutory  limitation  of  period  as  to  notice  before  tax  deed,  5  ALR2d 
for  attack  on  tax  deed  as  affected  by  fail-  1021. 
ure  to  comply  with  statutory  requirement 

48-3-11.  Form  of  list  of  security  deeds  and  mortgages. 

Reserved.  Repealed  by  Ga.  L.  1997,  p.  727,  §  2,  effective  April  14, 
1997. 

Editor’s  notes.  —  This  Code  section  §  91A-314,  enacted  by  Ga.  L.  1978,  p.  309, 
was  based  on  Ga.  L.  1925,  p.  252,  §  2;  §  2. 

Code  1933,  §  92-7410;  Code  1933, 

48-3-12.  Issuance  of  garnishments  by  tax  collectors  and  tax 
commissioners;  proceedings. 

(a)  When  any  tax  collector  or  tax  commissioner  can  find  no  property 
belonging  to  a  defendant  on  which  to  levy  any  tax  execution  in  his 
hands,  he  shall  make  an  entry  to  that  effect  on  the  execution.  The  tax 
collector  or  tax  commissioner  then  may  issue  summons  of  garnishment 
against  any  person  whom  he  believes  to  be  indebted  to  the  defendant  or 
who  has  property,  money,  or  effects  in  his  hands  belonging  to  the 
defendant.  The  summons  of  garnishment  shall  be  served  by  the  tax 
collector,  tax  commissioner,  the  sheriff,  the  sheriff’s  deputy,  or  any 
constable  of  the  county  in  which  the  garnishee  resides.  The  summons 
shall  be  served  at  least  15  days  before  the  sitting  of  the  court  to  which 
the  summons  is  made  returnable  and  shall  be  returned  to  either  the 
superior  court  or  the  state  court  of  the  county  in  which  the  tax  collector 
or  tax  commissioner  holds  office. 

(b)  The  tax  collector  or  tax  commissioner  shall  enter  on  the  execution 
the  names  of  the  persons  garnished  and  shall  return  the  execution  to 
the  appropriate  court.  All  subsequent  proceedings  shall  be  the  same  as 
provided  by  law  regarding  garnishments  in  other  cases  when  judgment 
has  been  obtained  or  execution  issued.  (Ga.  L.  1855-56,  p.  137,  §§  1,  2; 
Code  1863,  §§  5112,  5113;  Code  1868,  §§  3499,  3500;  Code  1873, 
§§  3557,  3558;  Code  1882,  §§  3557,  3558;  Civil  Code  1895,  §§  895,896; 
Civil  Code  1910,  §§  1154,  1155;  Code  1933,  §§  92-7501,  92-7502;  Code 
1933,  §  91A-315,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1983,  p. 
1834,  §  6;  Ga.  L.  1984,  p.  948,  §  1.) 
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Entry  of  nulla  bona  as  jurisdic¬ 
tional  requirement.  —  Issuance  of  sum¬ 
mons  of  garnishment  is  conditional  upon 
entry  of  nulla  bona  upon  tax  execution.  If 
affidavits  in  garnishment  and  attached 
copies  of  executions  fail  to  show  this  juris¬ 
dictional  fact,  then  the  trial  court  is  with¬ 
out  jurisdiction  of  the  subject  matter  of 
the  litigation.  Undercofler  v.  Brosnan,  113 
Ga.  App.  475,  148  S.E.2d  470  (1966). 

Summons  of  garnishment  can  issue 
in  but  three  classes  of  cases:  ( 1)  when 
there  is  an  action  pending  in  circum¬ 
stances  delimited  by  statute;  (2)  when 
judgment  has  been  rendered  by  court  hav¬ 
ing  jurisdiction;  and  (3)  when  tax  collector 
has  issued  execution,  has  it  in  the  collec¬ 
tor’s  hands,  and,  being  unable  to  find  any 
property  of  the  defendant,  makes  entry  of 
nulla  bona  thereon.  To  entitle  the  plaintiff 
to  benefit  the  plaintiff  claims,  the  plaintiff 
must  show  that  the  plaintiff’s  case  is  one 
clearly  contemplated  by  statute. 
Undercofler  v.  Brosnan,  113  Ga.  App.  475, 
148  S.E.2d  470  (1966). 

Garnishment  proceedings  are 
purely  statutory  and  cannot  be  ex¬ 


tended  to  cases  not  enumerated  in  stat¬ 
utes.  Courts  have  no  power  to  enlarge  the 
remedy  or  hold  under  it  property  not 
made  subject  to  the  summons. 
Undercofler  v.  Brosnan,  113  Ga.  App.  475, 
148  S.E.2d  470  (1966). 

Summons  of  garnishment  issued  upon 
any  ground  not  authorized  by  statute  is 
without  authority  of  law,  and  judgment 
based  upon  it  is  binding  upon  no  one. 
Undercofler  v.  Brosnan,  113  Ga.  App.  475, 
148  S.E.2d  470  (1966). 

Effect  of  garnishment  on  persons  or 
property  out  of  state.  —  Garnishment 
issued  under  statute  has  no  effect  on  per¬ 
sons  or  property  out  of  the  jurisdiction  of 
the  state  at  the  time  of  issuance.  Western 
R.R.  v.  Thornton  &  Acee,  60  Ga.  300 
(1878). 

Garnishment  cannot  be  based  on 
transferred  execution.  —  When  a  tax 
execution  has  been  transferred  to  a  pri¬ 
vate  person,  such  transferee  cannot  base 
upon  it  a  garnishment  proceeding  against 
a  debtor  of  the  defendant  in  execution. 
Davis  v.  Millen,  111  Ga.  451,  36  S.E.  803 
(1900). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


General  state  law  on  garnishments 
issued  by  state  revenue  commis¬ 
sioner  governs  over  local  legislation  on 
garnishments.  1982  Op.  Att’y  Gen.  No. 
82-85. 


Role  of  justice  of  the  peace.  —  Jus¬ 
tice  of  the  peace  plays  no  part  in  actual 
collection  of  back  taxes  either  county  or 
state.  1969  Op.  Att’y  Gen.  No.  69-263. 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  6  Am.  Jur.  2d,  Attach¬ 
ment  and  Garnishment,  §  35. 

C.J.S.  —  38  C.  J.S.,  Garnishment,  §  173 
et  seq.  85  C.J.S. ,  Taxation,  §§  1161,  1162. 


ALR.  —  Provisions  of  tax  statute  as  to 
time  for  performance  of  acts  by  boards  or 
officers  as  mandatory  or  directory,  151 
ALR  248. 


48-3-13.  Petition  to  reduce  execution  to  judgment  —  Proce¬ 
dures. 


(a)  When  an  execution  for  state  taxes  remains  unsatisfied  and  an 
entry  of  nulla  bona  has  been  duly  entered  on  the  execution  within  the 
immediately  preceding  30  day  period  and  the  commissioner  has  reason 
to  believe  that  the  defendant  in  fi.  fa.  may  have  or  may  come  into 
ownership  of  assets  outside  this  state,  the  commissioner  may  petition 


143 


48-3-13 


REVENUE  AND  TAXATION 


48-3-13 


the  superior  court  of  the  county  in  which  the  defendant  in  fi.  fa. 
maintains  in  this  state  a  known  residence,  place  of  business,  or  agent  to 
receive  service  for  a  rule  to  show  cause  why  the  unsatisfied  tax 
execution  should  not  be  reduced  to  a  final  judgment  of  the  superior 
court. 

(b)  The  petition  shall  name  the  defendant  in  fi.  fa.  as  respondent  in 
the  action,  shall  set  forth  the  jurisdiction  of  the  superior  court,  and 
shall  allege  that  an  execution  for  state  taxes  has  been  duly  issued  by  the 
commissioner  or  his  deputy  on  behalf  of  this  state,  that  an  entry  of  nulla 
bona  has  been  duly  entered  on  the  execution  within  the  immediately 
preceding  30  day  period,  and  that  the  commissioner  has  reason  to 
believe  that  the  respondent  may  have  or  may  come  into  ownership  of 
assets  outside  this  state.  The  petition  shall  demand  that  process  issue 
to  cause  the  respondent  to  appear  and  answer  why  the  tax  execution 
should  not  be  reduced  to  a  final  judgment  of  the  court;  that  the  tax 
execution  including,  but  stated  separately,  interest  and  penalties  be 
reduced  to  a  final  judgment  of  the  court;  and,  in  the  event  that  the  final 
judgment  is  entered,  that  costs  of  the  action  be  assessed  against  the 
respondent.  A  true  copy  of  the  tax  execution  shall  be  attached  as  an 
exhibit  to  the  petition  and  the  petition  shall  be  verified  under  oath  by 
the  commissioner  to  the  best  of  his  knowledge  and  belief. 

(c)  When  an  execution  for  local  taxes  remains  unsatisfied  and  an 
entry  of  nulla  bona  has  been  duly  entered  on  the  execution  within  the 
immediately  preceding  30  day  period  and  the  tax  collector  or  tax 
commissioner  has  reason  to  believe  that  the  defendant  in  fi.  fa.  may 
have  or  may  come  into  ownership  of  assets  outside  this  state,  the 
commissioner  may  petition  the  superior  court  of  the  county  in  which  the 
defendant  in  fi.  fa.  maintains  in  this  state  a  known  residence,  place  of 
business,  or  agent  to  receive  service  for  a  rule  to  show  cause  why  the 
unsatisfied  tax  execution  should  not  be  reduced  to  a  final  judgment  of 
the  superior  court. 

(d)  The  petition  shall  name  the  defendant  in  fi.  fa.  as  respondent  in 
the  action,  shall  set  forth  the  jurisdiction  of  the  superior  court,  and 
shall  allege  that  an  execution  for  local  taxes  has  been  duly  issued  by  the 
tax  collector  or  tax  commissioner  on  behalf  of  the  named  county,  that  an 
entry  of  nulla  bona  has  been  duly  entered  on  the  execution  within  the 
immediately  preceding  30  day  period,  and  that  the  tax  collector  or  tax 
commissioner  has  reason  to  believe  that  the  respondent  may  have  or 
may  come  into  ownership  of  assets  outside  this  state.  The  petition  shall 
demand  that  process  issue  to  cause  the  respondent  to  appear  and 
answer  why  the  tax  execution  should  not  be  reduced  to  a  final  judgment 
of  the  court;  that  the  tax  execution  including,  but  stated  separately, 
interest  and  penalties  be  reduced  to  a  final  judgment  of  the  court;  and, 
in  the  event  that  the  final  judgment  is  entered,  that  costs  of  the  action 
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be  assessed  against  the  respondent.  A  true  copy  of  the  tax  execution 
shall  be  attached  as  an  exhibit  to  the  petition  and  the  petition  shall  be 
verified  under  oath  by  the  tax  collector  or  tax  commissioner  to  the  best 
of  his  knowledge  and  belief.  (Ga.  L.  1957,  p.  619,  §§  1,  2;  Code  1933, 
§  91A-316,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1987,  p.  665,  §  1.) 


Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  1987,  a  comma 
was  inserted  following  “named  county”  in 
the  first  sentence  of  subsection  (d). 


Pursuant  to  Code  Section  28-9-5,  in 
1988,  “that”  was  substituted  for  “than” 
preceding  “an  execution  for”  near  the  be¬ 
ginning  of  subsection  (b). 


RESEARCH  REFERENCES 


C.J.S.  —  85  C.J.S.,  Taxation,  §§  1174,  underassessment  or  nonassessment  of 
1175.  property  for  taxation,  5  ALR2d  576;  9 

ALR.  —  Who  may  complain  of  ALR4th  428. 

48-3-14.  Petition  to  reduce  execution  to  judgment  —  Proce¬ 
dures  for  nonresident. 


(a)  When  a  defendant  in  fi.  fa.  under  Code  Section  48-3-13  maintains 
no  known  residence,  place  of  business,  or  agent  to  receive  service  in  this 
state  other  than  the  Secretary  of  State,  the  sworn  petition  shall  so 
allege  and,  in  addition  to  the  allegations  prescribed  in  subsection  (b)  of 
Code  Section  48-3-13,  it  shall  further  allege  facts  sufficient  to  show  that 
the  respondent  personally  or  by  employees  or  agents  engaged  in  an  act 
or  activity  within  this  state  giving  rise  to  the  liability  or  obligation  for 
the  payment  or  collection  of  the  tax  for  which  the  tax  execution  was 
issued  and  that  the  act  or  activity  was  not  insubstantial  in  its  quality 
or  nature  in  relation  to  the  fair  administration  of  law.  The  action  shall 
be  brought  in  the  superior  court  of  the  county  in  which  the  respondent 
formerly  maintained  a  known  residence,  place  of  business,  or  agent  to 
receive  service  at  the  time  the  liability  or  obligation  arose,  if  such  was 
the  case,  or,  otherwise,  in  the  superior  court  of  any  county  in  which  the 
act  or  activity  giving  rise  to  the  tax  liability  or  obligation  took  place.  The 
petition  shall  demand  service  of  process  by  publication  as  provided  in 
subsection  (b)  of  this  Code  section. 

(b)  When  it  appears  from  the  sworn  petition  that  the  respondent 
engaged  personally  or  by  employees  or  agents  in  an  act  or  activity 
within  this  state  giving  rise  to  the  liability  or  obligation  for  the  payment 
or  collection  of  the  tax  for  which  the  tax  execution  was  issued,  that  the 
act  or  activity  was  not  insubstantial  in  its  quality  or  nature  in  relation 
to  the  fair  administration  of  law,  and  that  the  respondent  maintains  no 
known  residence,  place  of  business,  or  agent  to  receive  service  in  this 
state  other  than  the  Secretary  of  State,  the  superior  court  in  which  the 
action  is  pending  shall  order  service  to  be  perfected  by  publication  in 
the  paper  in  which  sheriff’s  advertisements  are  printed.  The  notice 
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shall  be  published  once  each  calendar  week  for  four  consecutive  weeks 
and  shall  be  substantially  as  follows: 

IN  THE  SUPERIOR  COURT  OF _ COUNTY 

STATE  OF  GEORGIA 

The  State  of  Georgia  ) 

ex  rel. _ ,  ) 

commissioner  of  revenue,  ) 

Petitioner  ) 

) 

v.  ) 

) 

A.B.,  ) 

Respondent  ) 

NOTICE  BY  PUBLICATION 

TO:  A.B.,  Respondent 

Foreign  address  (if  known) 

This  court,  under  date  of _ ,  has  found  that  service  by 

publication  upon  you  in  the  above  case  is  necessary  because  of  your 
nonresidence  and  has  ordered  this  service  by  publication.  Accord¬ 
ingly,  you  are  ordered  to  be  and  appear  in  this  court  within  60  days 

from  the  above  date  to  show  cause  why  tax  fi.  fa.  no.  _ ,  in 

favor  of  the  State  of  Georgia,  recorded  in  book  _ ,  page 

_  of  the  execution  docket  of  _  County,  Georgia, 

should  not  be  reduced  to  a  judgment  of  this  court. 

Witness  the  Hon. _ _ ,  judge  of  this  court. 

This _ day  of _ _ _ , _ 


Action  for  judgment 
on  state  tax 
fi.  fa. 

No _ 


Clerk 

(c)  If  the  residence  or  place  of  business  of  the  respondent  in  another 
state  is  known,  the  commissioner  shall  send  by  registered  or  certified 
mail  or  statutory  overnight  delivery  to  the  respondent  at  the  known 
address  a  copy  of  the  petition  and  order  of  service  by  publication  and  a 
copy  of  the  newspaper  in  which  each  of  the  four  notices  is  published  with 
the  notice  plainly  marked.  When  the  Secretary  of  State  of  this  state  is 
appointed  agent  by  law  to  receive  service  for  a  nonresident,  a  copy  of  the 
petition,  of  the  order  of  service  by  publication,  and  of  the  newspaper  in 
which  each  of  the  four  notices  is  published  with  the  notice  plainly 
marked  shall  also  be  sent  by  the  commissioner  by  registered  or  certified 
mail  or  statutory  overnight  delivery  to  the  Secretary  of  State.  The  copy 
of  the  petition  and  order  of  service  by  publication  shall  be  mailed  within 
ten  days  after  the  issuance  of  the  order.  Each  copy  of  the  newspaper  shall 
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be  mailed  within  ten  days  after  its  publication.  Thereupon,  the  commis¬ 
sioner  shall  file  with  the  clerk  of  the  superior  court  in  which  the  action  is 
pending  a  certificate  of  compliance  with  this  subsection,  which  certificate 
shall  be  a  part  of  the  record  of  service  in  the  case. 

(d)  When  a  defendant  in  fi.  fa.  under  Code  Section  48-3-13  maintains 
no  known  residence,  place  of  business,  or  agent  to  receive  service  in  this 
state  other  than  the  Secretary  of  State,  the  sworn  petition  shall  so 
allege  and,  in  addition  to  the  allegations  prescribed  in  subsection  (c)  of 
Code  Section  48-3-13,  it  shall  further  allege  facts  sufficient  to  show  that 
the  respondent  personally  or  by  employees  or  agents  engaged  in  an  act 
or  activity  within  the  named  county  giving  rise  to  the  liability  or 
obligation  for  the  payment  or  collection  of  the  tax  for  which  the  tax 
execution  was  issued  and  that  the  act  or  activity  was  not  insubstantial 
in  its  quality  or  nature  in  relation  to  the  fair  administration  of  law.  The 
action  shall  be  brought  in  the  superior  court  of  the  county  in  which  the 
respondent  formerly  maintained  a  known  residence,  place  of  business, 
or  agent  to  receive  service  at  the  time  the  liability  or  obligation  arose, 
if  such  was  the  case,  or,  otherwise,  in  the  superior  court  of  the  county  in 
which  the  act  or  activity  giving  rise  to  the  tax  liability  or  obligation  took 
place.  The  petition  shall  demand  service  of  process  by  publication  as 
provided  in  subsection  (e)  of  this  Code  section. 

(e)  When  it  appears  from  the  sworn  petition  that  the  respondent 
engaged  personally  or  by  employees  or  agents  in  an  act  or  activity 
within  the  named  county  giving  rise  to  the  liability  or  obligation  for  the 
payment  or  collection  of  the  tax  for  which  the  tax  execution  was  issued, 
that  the  act  or  activity  was  not  insubstantial  in  its  quality  or  nature  in 
relation  to  the  fair  administration  of  law,  and  that  the  respondent 
maintains  no  known  residence,  place  of  business,  or  agent  to  receive 
service  in  this  state  other  than  the  Secretary  of  State,  the  superior  court 
in  which  the  action  is  pending  shall  order  service  to  be  perfected  by 
publication  in  the  paper  in  which  sheriff’s  advertisements  are  printed. 
The  notice  shall  be  published  once  each  calendar  week  for  four 
consecutive  weeks  and  shall  be  substantially  as  follows: 

IN  THE  SUPERIOR  COURT  OF _ COUNTY 

STATE  OF  GEORGIA 


Tax  collector  or  tax  ) 

commissioner  of  ) 

_ County,  ) 

Petitioner  ) 

) 

v.  ) 

) 

A.B.,  ) 

Respondent  ) 


Action  for  judgment 
on  local  tax 
fi.  fa. 

No _ 
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NOTICE  BY  PUBLICATION 
TO:  A.B.,  Respondent 

Foreign  address  (if  known) 

This  court,  under  date  of _ ,  has  found  that  service  by 

publication  upon  you  in  the  above  case  is  necessary  because  of  your 
nonresidence  and  has  ordered  this  service  by  publication.  Accord¬ 
ingly,  you  are  ordered  to  be  and  appear  in  this  court  within  60  days 

from  the  above  date  to  show  cause  why  tax  fi.  fa.  no. - ,  in 

favor  of _  County,  Georgia,  recorded  in  book  _ ,  page 

_ of  the  execution  docket  of _ County,  Georgia,  should 

not  be  reduced  to  a  judgment  of  this  court. 

Witness  the  Hon. _ ,  judge  of  this  court. 

This _ day  of _ , _ 


Clerk 

(f )  If  the  residence  or  place  of  business  of  the  respondent  in  another 
state  is  known,  the  tax  collector  or  tax  commissioner  shall  send  by 
registered  or  certified  mail  or  statutory  overnight  delivery  to  the 
respondent  at  the  known  address  a  copy  of  the  petition  and  order  of 
service  by  publication  and  a  copy  of  the  newspaper  in  which  each  of  the 
four  notices  is  published  with  the  notice  plainly  marked.  When  the 
Secretary  of  State  of  this  state  is  appointed  agent  by  law  to  receive 
service  for  a  nonresident,  a  copy  of  the  petition,  of  the  order  of  service 
by  publication,  and  of  the  newspaper  in  which  each  of  the  four  notices 
is  published  with  the  notice  plainly  marked  shall  also  be  sent  by  the 
commissioner  by  registered  or  certified  mail  or  statutory  overnight 
delivery  to  the  Secretary  of  State.  The  copy  of  the  petition  and  order  of 
service  by  publication  shall  be  mailed  within  ten  days  after  the  issuance 
of  the  order.  Each  copy  of  the  newspaper  shall  be  mailed  within  ten  days 
after  its  publication.  Thereupon,  the  tax  collector  or  tax  commissioner 
shall  file  with  the  clerk  of  the  superior  court  in  which  the  action  is 
pending  a  certificate  of  compliance  with  this  subsection,  which  certifi¬ 
cate  shall  be  a  part  of  the  record  of  service  in  the  case.  (Ga.  L.  1957,  p. 
619,  §§  3-5;  Code  1933,  §  91A-317,  enacted  by  Ga.  L.  1978,  p.  309,  §  2; 
Ga.  L.  1987,  p.  665,  §  2;  Ga.  L.  1999,  p.  81,  §  48;  Ga.  L.  2000,  p.  1589, 
§  3.) 


Editor’s  notes.  —  Ga.  L.  2000,  p.  1589,  Code  section  is  applicable  with  respect  to 
§  16,  not  codified  by  the  General  Assem-  notices  delivered  on  or  after  July  1,  2000. 
bly,  provides  that  the  amendment  to  this 
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RESEARCH  REFERENCES 


C.J.S.  —  84  C.J.S.,  Taxation,  §§  145  et 
seq.,  218  et  seq.  85  C.J.S.,  Taxation, 
§§  1251,  1282. 

ALR.  —  Persons  in  possession  of  real 
property  as  affected  by  decree  foreclosing 
tax  lien,  upon  service  by  publication,  or  in 
a  proceeding  against  unknown  owners, 
128  ALR  114. 


Effect  of  misnomer  of  landowner  or  de¬ 
linquent  taxpayer  in  notice,  advertise¬ 
ment,  etc.,  of  tax  foreclosure  or  sale,  43 
ALR2d  967. 

Validity  of  notice  of  tax  sale  or  of  tax 
sale  proceeding  which  fails  to  state  tax 
year  or  kind  or  type  of  taxes  covered  by 
tax  assessments,  43  ALR2d  988. 


48-3-15.  Petition  to  reduce  execution  to  judgment  —  Demand 
for  jury  trial;  issues. 


Upon  the  trial  of  the  action  provided  for  in  Code  Section  48-3-13  or 
48-3-14,  which  shall  be  without  a  jury  unless  a  written  demand  for  jury 
trial  is  filed  in  the  case  by  either  party,  the  respondent  may  take  issue 
with  the  sufficiency  in  law,  in  fact,  or  both,  of  the  petition  including,  but 
not  limited  to,  jurisdiction  over  the  person  of  the  respondent.  The 
respondent  also  may  attack  the  tax  execution  involved  in  the  petition  in 
the  manner  of  an  affidavit  of  illegality  and  bond  as  provided  by  law.  (Ga. 
L.  1957,  p.  619,  §  6;  Code  1933,  §  91A-318,  enacted  by  Ga.  L.  1978,  p. 
309,  §  2.) 


RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  30  Am.  Jur.  2d,  Execu-  C.J.S.  —  85  C.J.S. ,  Taxation,  §§  1269, 
tions,  §  3.  1270. 

48-3-16.  Petition  to  reduce  execution  to  judgment  —  Proce¬ 
dures  when  respondent  fails  to  appear. 


If  the  respondent  in  an  action  provided  for  in  Code  Section  48-3-13  or 
48-3-14  does  not  appear  in  answer  to  the  rule,  the  superior  court  shall 
ascertain  for  itself  that  service  of  the  rule  has  been  perfected  in 
accordance  with  Code  Section  48-3-13  or  48-3-14  and  shall  enter  a 
finding  to  that  effect.  The  superior  court  shall  further  order  that  the  tax 
execution  described  in  the  petition,  with  the  tax,  penalties,  and  interest 
being  stated  separately,  be  reduced  to  a  judgment  of  the  court  and  that 
all  costs  of  the  action,  including,  but  not  limited  to,  advertising  costs  as 
per  the  sworn  statement  of  the  costs  submitted  by  the  commissioner,  be 
added  to  the  judgment  and  charged  against  the  respondent.  A  copy  of 
the  finding  and  order  shall  be  sent  by  registered  or  certified  mail  or 
statutory  overnight  delivery  by  the  clerk  of  the  court  to  the  respondent 
at  the  foreign  address  shown  in  the  published  notice  and  to  the 
Secretary  of  State  of  this  state  when  he  is  appointed  as  agent  of  the 
nonresident  to  receive  service.  The  clerk  of  the  court  shall  enter  this 
action  on  the  original  order  of  the  court.  (Ga.  L.  1957,  p.  619,  §  7;  Code 
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1933,  §  91A-319,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  2000,  p. 
1589,  §  3.) 

Editor’s  notes.  —  Ga.  L.  2000,  p.  1589,  Code  section  is  applicable  with  respect  to 
§  16,  not  codified  by  the  General  Assem-  notices  delivered  on  or  after  July  1,  2000. 
bly,  provides  that  the  amendment  to  this 

RESEARCH  REFERENCES 

C.J.S.  —  85  C.J.S.,  Taxation,  §  1276  et 
seq. 

48-3-17.  Petition  to  reduce  execution  to  judgment  —  Grace 
period  before  final  judgment;  effect  of  respondent’s 
appearance  or  failure  to  appear. 

The  order  provided  for  in  Code  Section  48-3-16  shall  not  become  final 
until  the  expiration  of  30  days  after  its  entry,  during  which  time  the 
respondent  may  appear  and  assert  the  defenses  he  could  have  asserted 
prior  to  the  entry  of  the  order;  and  the  court  shall  so  state  in  its  order. 
If  the  respondent  does  not  take  advantage  of  this  additional  period 
within  which  to  make  a  defense,  the  clerk  of  the  superior  court  shall  so 
note  on  the  original  order  and  the  judgment  shall  be  final.  If  the 
respondent  does  appear,  the  original  order  shall  be  vacated  and  the 
action  shall  proceed  as  if  the  order  had  never  been  entered.  (Ga.  L. 
1957,  p.  619,  §  8;  Code  1933,  §  91A-320,  enacted  by  Ga.  L.  1978,  p.  309, 
§  2.) 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  30  Am.  Jur.  2d,  Execu¬ 
tions,  §  51. 

C.J.S.  —  85  C.J.S.,  Taxation,  §  1221  et 
seq. 

ALR.  —  Statute  limiting  period  for  at¬ 
tack  on  tax  title  as  affecting 


remaindermen  in  respect  of  a  tax  sale 
during  life  tenancy,  124  ALR  1145. 

Statutory  limitation  of  period  for  attack 
on  tax  deed  as  affected  by  failure  to  com¬ 
ply  with  statutory  requirement  as  to  no¬ 
tice  before  tax  deed,  5  ALR2d  1021. 


48-3-18.  Deputies  acting  for  named  officers;  Secretary  of  State 
relieved  from  mailing  papers  to  respondent. 

When  action  is  required  to  be  taken  by  the  commissioner,  it  shall  be 
sufficient  compliance  with  this  chapter  if  the  action  is  done  by  his 
deputy  or  his  attorney.  When  action  is  required  of  the  clerk  of  the 
superior  court,  it  shall  be  sufficient  compliance  with  this  chapter  if  the 
action  is  done  by  his  deputy.  When  the  various  papers  and  processes 
required  to  be  mailed  to  the  Secretary  of  State  are  received  by  him  and 
it  appears  to  him  that  a  copy  of  the  paper  or  process  has  been  mailed  by 
the  commissioner  to  a  known  address  of  the  respondent,  a  second 
mailing  shall  not  be  required  of  the  Secretary  of  State  to  the  same 
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address;  but  he  shall  keep  the  copy  received  by  him  on  file  as  a  source 
of  information  for  any  inquiry  from  the  respondent,  for  whom  the 
Secretary  of  State  is  attorney  in  fact,  concerning  the  respondent’s  tax 
liabilities  and  obligations  incident  to  his  taxable  acts  or  activities 
within  this  state.  When  action  is  required  of  the  Secretary  of  State,  it 
shall  be  sufficient  compliance  with  this  chapter  if  the  action  is  done  by 
his  deputy.  (Ga.  L.  1957,  p.  619,  §  9;  Code  1933,  §  91A-321,  enacted  by 
Ga.  L.  1978,  p.  309,  §  2.) 

RESEARCH  REFERENCES 

C.J.S.  —  67  C.J.S.,  Officers  and  Public 
Employees,  §  399. 

48-3-19.  Transfer  of  executions. 

(a)  As  used  in  this  Code  section,  the  term: 

(1)  “Delinquent  taxpayer”  means  the  person  or  persons  against 
whom  an  execution  has  been  issued  or  the  successor  in  title  to  the 
property  for  which  the  execution  has  been  issued. 

(2)  “Due  diligence”  means  the  performance  of  a  diligent  search  to 
ascertain  the  actual  location  of  the  record  owner  of  the  property.  The 
following  actions  shall  satisfy  the  diligent  search  requirements  of  this 
Code  section:  sending  notice  by  first-class  mail,  certified  mail,  or 
statutory  overnight  delivery,  as  required  by  law.  If  the  notice  is 
returned  undelivered,  the  following  actions  shall  satisfy  the  diligent 
search  requirements  of  this  Code  section:  checking  telephone  direc¬ 
tories  for  the  county  wherein  the  property  is  located;  checking  the 
records  of  the  tax  commissioner  of  the  county  wherein  the  property  is 
located;  or  checking  the  real  estate  records  of  the  clerk  of  the  superior 
court  of  the  county  wherein  the  property  is  located. 

(3)  “Execution”  means  an  execution  issued  for  the  collection  of  any 
ad  valorem  taxes,  special  assessments,  fees,  penalties,  interest,  or 
collection  costs  due  the  state  or  any  political  subdivision  thereof. 

(4)  “Transferee”  means  a  person  to  whom  an  execution  is  trans¬ 
ferred. 

(5)  “Transferor”  means  the  official  holding  the  tax  executions  and 
authorized  to  collect  or  transfer  such  tax  executions. 

(b) (1)  Whenever  any  person  other  than  the  person  against  whom  an 
execution  has  been  issued  pays  an  execution  issued  for  state,  county, 
or  municipal  taxes  or  special  assessments,  the  officer  whose  duty  is  to 
enforce  the  execution  may  transfer  the  execution  to  the  party  so 
paying  the  full  value  of  the  execution.  No  officer  whose  duty  it  is  to 
enforce  an  execution  issued  for  state,  county,  or  municipal  taxes  or 
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special  assessments  shall  be  required  to  make  any  transfer  or 
transfers  of  such  execution  or  executions.  The  transferee  shall  have 
the  same  rights  as  to  enforcing  the  execution  and  priority  of  payment 
as  might  have  been  exercised  or  claimed  by  the  tax  official.  The 
person  to  whom  the  execution  is  transferred  shall,  within  30  days  of 
the  transfer,  cause  the  execution  to  be  entered  on  the  general 
execution  docket  of  the  superior  court  of  the  county  in  which  the 
execution  was  issued.  In  default  of  the  required  entry  or  entries,  the 
execution  shall  lose  its  lien  upon  any  property  which  has  been 
transferred  in  good  faith  and  for  a  valuable  consideration  before  the 
entry  and  without  notice  of  the  existence  of  the  execution. 

(2)(A)  It  shall  be  unlawful  for  any  tax  official  covered  by  this 
subsection  to  pay  a  tax  execution  in  order  to  obtain  a  transfer  of  the 
execution  under  this  Code  section.  It  shall  be  unlawful  for  any 
employee  of  a  tax  official  covered  by  this  subsection  to  pay  a  tax 
execution  in  order  to  obtain  a  transfer  of  the  execution  under  this 
Code  section.  The  tax  officials  covered  by  this  subsection  are: 

(i)  County  tax  receivers,  tax  collectors,  and  tax  commissioners; 

(ii)  Members  of  county  boards  of  tax  assessors; 

(iii)  Members  of  county  boards  of  equalization;  and 

(iv)  County  tax  appraisers. 

(B)  Any  execution  transferred  in  violation  of  subparagraph  (A) 
of  this  paragraph  shall  be  void  and  unenforceable  by  the  person 
obtaining  the  execution  and  such  person’s  successors  in  interest. 

(C)  Any  tax  official  or  employee  of  a  tax  official  violating  subpar¬ 
agraph  (A)  of  this  paragraph  shall  be  guilty  of  a  misdemeanor. 

(c) (1)  Within  60  days  following  the  transfer,  the  transferee  shall 
notify  the  delinquent  taxpayer  of  the  transfer  of  the  tax  execution  by 
first-class  mail.  The  notice  shall  include: 

(A)  The  name,  mailing  address,  and  telephone  number  for  the 
transferee’s  business  office; 

(B)  The  amount  necessary  to  satisfy  such  execution;  and 

(C)  Other  information  as  deemed  appropriate  by  the  transferee. 

(2)  In  the  event  that  any  such  notice  by  first-class  mail  is  returned 
undelivered,  the  transferee  shall  be  required  to  perform  due  diligence 
in  an  effort  to  obtain  the  delinquent  taxpayer’s  correct  address  or  any 
new  owner’s  correct  address  and  resend  the  notice  by  first-class  mail. 

(d)  An  execution  which  has  been  transferred  shall  bear  interest  as 
specified  in  Code  Section  48-3-20  on  the  amount  paid  for  such  execution 
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from  the  date  of  the  transfer.  In  addition,  the  transferee  may  charge 
and  collect  recording  fees  actually  expended  in  recording  the  trans¬ 
ferred  execution  on  the  general  execution  docket  of  any  county  in  which 
the  transfer  is  recorded  and  such  other  penalties  as  are  provided  for  in 
this  title. 

(e) (1)  Whenever  an  execution  has  been  transferred  to  any  transferee, 
the  transferee  shall  not  be  authorized  to  submit  the  execution  to  the 
appropriate  levying  officer  until  12  months  after  the  date  of  such 
transfer  or  24  months  after  the  tax  giving  rise  to  the  execution  was 
originally  due,  whichever  is  earlier.  A  transferee  shall  not  have  the 
right  to  advertise  and  sell  property  under  a  tax  execution.  Such  right 
shall  remain  solely  with  the  appropriate  levying  official,  such  as  the 
sheriff  or  marshal. 

(2)  A  transferee  with  multiple  outstanding  executions  against  the 
same  property  shall  not  be  subject  to  the  time  period  requirements  of 
paragraph  (1)  of  this  subsection  with  respect  to  all  such  executions  if 
at  least  one  of  the  executions  meets  such  requirements  of  paragraph 
(1)  of  this  subsection. 

(f)  Until  the  execution  is  paid  in  full  or  satisfied,  on  or  before 
November  15  of  each  year  after  the  calendar  year  in  which  the  transfer 
occurred,  the  transferee  shall  send  notice  by  regular  mail  to  the 
delinquent  taxpayer  and  the  record  owner  of  the  property  advising  that 
the  tax  execution  is  still  outstanding.  The  notice  must  provide  the 
transferee’s  most  updated  contact  information,  including  mailing  ad¬ 
dress  and  telephone  number. 

(g)  Any  transferee  that  pays  the  tax  official  more  than  $2  million  in 
any  calendar  year  for  the  transfer  of  executions  shall  maintain  a 
reasonably  accessible  office  within  50  miles  of  the  courthouse  wherein 
the  superior  court  of  the  county  wherein  the  transferred  executions 
were  issued  is  located.  Said  office  shall  be  open  to  the  public  for  at  least 
eight  hours  per  day  for  five  days  a  week,  official  state  holidays  excepted. 
(Code  1981,  §  48-3-19,  enacted  by  Ga.  L.  2006,  p.  770,  §  3/SB  585;  Ga. 
L.  2010,  p.  878,  §  48/HB  1387;  Ga.  L.  2017,  p.  774,  §  48/HB  323.) 


The  2017  amendment,  effective  May 
9,  2017,  part  of  an  Act  to  revise,  modern¬ 
ize,  and  correct  the  Code,  in  the  last 
sentence  of  paragraph  (a)(2),  revised 
punctuation  and  deleted  “due  diligence 
shall  include”  preceding  “checking  tele¬ 
phone  directories”. 

Editor’s  notes.  —  Ga.  L.  2006,  p.  770, 
§  8/SB  585,  not  codified  by  the  General 
Assembly,  provides:  “The  provisions  of 
this  Act  shall  apply  to  all  executions 


transferred  on  or  after  July  1,  2006.  Exe¬ 
cutions  transferred  prior  to  July  1,  2006, 
shall  not  be  affected  by  this  Act.” 

Law  reviews.  —  For  annual  survey  of 
real  property  law,  see  58  Mercer  L.  Rev. 
367  (2006). 

For  comment,  “Making  Debt  Pay:  Ex¬ 
amining  the  Use  of  Property  Tax  Delin¬ 
quency  as  a  Revenue  Source,”  see  62  Em¬ 
ory  L.J.  217  (2012). 
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48-3-20.  Interest  on  transferred  executions. 

All  tax  executions,  when  recorded  as  prescribed  by  law  and  which 
have  been  transferred  to  third  persons,  shall  bear  interest  at  the  rate 
specified  in  Code  Section  48-2-40  from  the  date  of  transfer.  (Ga.  L.  1887, 
p.  21,  §  1;  Civil  Code  1895,  §  889;  Civil  Code  1910,  §  1146;  Code  1933, 
§  92-7603;  Code  1933,  §  91A-325,  enacted  by  Ga.  L.  1978,  p.  309,  §  2; 
Ga.  L.  1980,  p.  10,  §  8.) 


JUDICIAL  DECISIONS 


Former  Civil  Code  1910,  §  1146  (see 
now  O.C.G.A.  §  48-3-20)  must  be  con¬ 
strued  with  former  Civil  Code  1910, 
§  1144  (see  now  O.C.G.A.  §  48-3-8). 

Palmer  v.  Phinizy,  151  Ga.  589,  107  S.E. 
852  (1921). 

Failure  to  award  interest.  —  When  a 
trial  court  found  a  tax  commissioner  im¬ 
properly  refused  to  pay  a  tax  execution 
holder’s  executions,  but  did  not  find  that 
the  commissioner  had  good  cause  for  the 


refusal  and  did  not  award  the  holder  20 
percent  interest,  pursuant  to  O.C.G.A. 
§  15-13-3(a),  the  matter  had  to  be  re¬ 
manded  for  a  determination  of  the  good 
cause  issue  and  to  consider  the  holder’s 
entitlement  to  one  percent  interest  per 
month,  pursuant  to  O.C.G.A.  §§  48-3-20 
and  48-2-40.  Scott  v.  Vesta  Holdings  I, 
LLC,  275  Ga.  App.  196,  620  S.E.2d  447 
(2005). 


48-3-21.  (For  effective  date,  see  note.)  Statute  of  limitations  for 
tax  executions. 


All  county,  municipal,  or  other  tax  executions,  before  or  after  legal 
transfer  and  record,  shall  be  enforced  within  seven  years  from: 

(1)  The  date  of  issue;  or 

(2)  The  time  of  the  last  entry  upon  the  tax  execution  by  the  officer 
authorized  to  execute  and  return  the  execution  if  the  execution  and 
entry  are  properly  entered  or  reentered  upon  the  execution  docket  or 
books  in  which  executions  issued  on  judgments  and  entries  on 
executions  issued  on  judgments  are  required  to  be  entered  or  reen¬ 
tered.  (Ga.  L.  1887,  p.  23,  §  1;  Civil  Code  1895,  §  890;  Civil  Code 
1910,  §  1147;  Code  1933,  §  92-7701;  Ga.  L.  1965,  p.  316,  §  1;  Code 
1933,  §  91A-326,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1983,  p. 
1834,  §  7;  Ga.  L.  2017,  p.  723,  §  5/HB  337.) 


Delayed  effective  date.  —  This  Code 
section,  as  set  out  above,  becomes  effective 
January  1,  2018.  For  version  of  this  Code 
section  in  effect  until  January  1,  2018,  see 
the  2017  amendment  note. 

The  2017  amendment,  effective  Janu¬ 
ary  1,  2018,  deleted  “state,”  preceding 


“county”  near  the  beginning  of  the  intro¬ 
ductory  paragraph. 

Editor’s  notes.  —  Ga.  L.  2017,  p.  723, 
§  1/HB  337,  not  codified  by  the  General 
Assembly,  provides  that:  “This  Act  shall  be 
known  and  may  be  cited  as  the  ‘State  Tax 
Execution  Modernization  Act.’” 
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JUDICIAL  DECISIONS 


Failure  to  timely  issue  execution 
results  in  bar.  —  Former  Civil  Code 
1910,  §§  1147  and  1148  (see  now  O.C.G.A. 
§§  48-3-21  and  48-3-22),  when  construed 
together,  provide  a  statute  of  limitation 
against  the  right  of  the  state  and  the 
state’s  subordinate  public  corporations  to 
enforce  a  hen  for  taxes.  Such  a  lien  is 
barred  not  only  by  a  failure  to  have  the 
proper  entries  made  on  the  tax  execution 
and  recorded,  but  also  by  a  failure  to  issue 
the  tax  execution  within  seven  years  from 
the  date  that  such  execution  may  be  law¬ 
fully  issued.  Georgia  R.R.  &  Banking  v. 
Wright,  124  Ga.  596,  53  S.E.  251  (1906), 
rev’d  on  other  grounds,  207  U.S.  127,  28  S. 
Ct.  47,  52  L.  Ed.  134  (1907). 

Construction  with  other  provi¬ 
sions.  —  Construing  together  former 
Code  1933,  §  92-7701  (see  now  O.C.G.A. 
§  48-3-21)  and  former  Code  1933, 
§§  92-7702  and  110-1001  (see  now 
O.C.G.A.  §§  48-3-22  and  9-12-60,  respec¬ 
tively),  it  was  the  intention  of  the  General 
Assembly  to  provide  in  effect  that  the 
mere  entry  of  a  tax  execution  itself  on 
general  execution  docket  within  the 
seven-year  period  would  prevent  dor¬ 
mancy.  Darby  v.  De  Loach,  190  Ga.  499,  9 
S.E. 2d  626  (1940). 

Former  Code  1933,  §§  67-2501  and 
67-2503  (see  now  O.C.G.A.  §  44-2-2), 
which  declared  effective  from  date  of  filing 
“deeds,  mortgages,  and  liens  of  all  kinds,” 
as  against  third  persons  acting  in  good 
faith  and  without  notice,  had  no  applica¬ 
tion  to  claims  for  taxes.  Suttles  v.  Dickey, 
192  Ga.  382,  15  S.E.2d  445  (1941). 

Use  of  the  word  “shall”  makes  en¬ 
forcement  of  tax  fi.  fas.  within  the 
period  therein  specified  mandatory, 
rather  than  merely  permissive.  Oxford  v. 
Generator  Exch.,  Inc.,  99  Ga.  App.  290, 
108  S.E. 2d  174  (1959). 

Requirement  as  to  actual  entry  of 
execution  on  docket.  —  Merely  depos¬ 
iting  execution  in  office  of  the  clerk  and 
having  entry  of  filing  made  thereon  is 
ineffective,  unless  the  execution  is  actu¬ 
ally  entered  on  the  docket.  Suttles  v. 
Dickey,  192  Ga.  382,  15  S.E.2d  445  (1941). 

Date  from  which  period  of  limita¬ 
tion  is  measured.  —  Claims  for  taxes 


should  be  enforced  within  seven  years 
from  the  date  due  and  date  when  execu¬ 
tions  could  have  been  issued  therefor,  un¬ 
less  within  such  time  an  execution  is  is¬ 
sued  and  entered  on  the  general  execution 
docket  as  in  the  case  of  judgments.  Suttles 
v.  Dickey,  192  Ga.  382,  15  S.E. 2d  445 
(1941). 

Effect  of  running  of  period  of  limi¬ 
tation.  —  When  execution  for  collection  of 
taxes  is  barred  by  this  statute,  the  tax¬ 
payer  is  no  longer  bound  for  taxes,  and  the 
taxpayer  can  maintain  an  action  to  enjoin 
enforcement  of  execution  and  for  its  can¬ 
cellation.  The  taxpayer  is  not  estopped 
from  doing  so  because  the  taxpayer  owned 
the  property  for  the  entire  year  for  which 
taxes  involved  were  due,  failed  to  make  a 
return  of  the  property  for  such  year,  and 
had  not  paid  nor  offered  to  pay  taxes. 
Suttles  v.  Dickey,  192  Ga.  382,  15  S.E. 2d 
445  (1941). 

Right  to  revive  dormant  judgments 
inapplicable  to  tax  executions.  —  Pro¬ 
visions  of  former  Code  1933,  Ch.  110-10 
(see  now  O.C.G.A.  Art.  3,  Ch.  12,  T.  9), 
relating  to  dormant  judgments  and  pro¬ 
viding  a  procedure  for  their  revival,  have 
no  application  to  an  action  purportedly 
attempting  to  revive  a  dormant  tax  execu¬ 
tion  under  former  Code  1933,  §§  92-7701 
and  92-7702  (see  now  O.C.G.A.  §§  48-3-21 
and  48-3-22),  which  might  properly  be 
called  the  Dormant  Tax  Judgment  Act. 
Oxford  v.  Generator  Exch.,  Inc.,  99  Ga. 
App.  290,  108  S.E. 2d  174  (1959). 

Seven-year  statute  of  limitations 
applied.  —  Seven-year  statute  of  limita¬ 
tion  under  O.C.G.A.  §  48-3-21  was  appli¬ 
cable  to  a  county  tax  assessment  for  back 
taxes  and  penalties  against  a  company 
that  did  not  report  the  company’s  tangible 
personal  property  even  though  the  com¬ 
pany  filed  tax  returns  in  those  years.  The 
tax  assessors  discovered  the  property  af¬ 
ter  conducting  an  audit,  so  the  assessors 
acquired  full  authority  to  tax  the  property 
at  that  point  under  the  seven-year  limita¬ 
tion  period  in  O.C.G.A.  §  48-3-21,  and  not 
under  the  three-year  limitation  period  in 
O.C.G.A.  §  48-3-49(b).  Hormel  Food  Corp. 
v.  DeKalb  County  Bd.  of  Tax  Assessors, 
264  Ga.  App.  10,  589  S.E.2d  836  (2003). 
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Running  of  seven-year  period 
causes  execution  to  be  dead,  not 
merely  dormant.  —  Unless  there  is  a 
bona  fide  effort  to  enforce  a  tax  fi.  fa.  by  a 
levy  or  an  attempted  levy  with  entry 
thereon,  and  unless  the  fi.  fa.,  together 
with  such  entry  or  entries,  is  recorded  on 
the  general  execution  docket  of  the  county 
of  the  residence  of  the  defendant  in  fi.  fa. 
within  seven  years  from  the  date  of  the 
assessment,  and  unless  thereafter  there 
be  a  new  levy  or  attempted  levy  with 
proper  entries  and  recordation  within 
seven  years  thereof,  and  subsequently 
within  each  seven-year  period,  such  fi.  fa. 
is  not  merely  dormant  but  is  dead,  and 
nothing  more  can  be  done  to  enforce  it  by 
the  taxing  authority.  Oxford  v.  Generator 
Exch.,  Inc.,  99  Ga.  App.  290,  108  S.E.2d 
174  (1959). 

Statute  does  not  run  when  proceed¬ 
ings  stayed  by  injunction  of  federal 
court.  —  Statute  of  limitations  does  not 
run  against  the  state  during  the  time  that 
the  comptroller  general  (now  commis¬ 
sioner)  is  enjoined  by  a  federal  court  from 
issuing  any  executions  for  taxes  on  the 


stock  in  dispute.  Georgia  R.R.  &  Banking 
v.  Wright,  124  Ga.  596,  53  S.E.  251  (1906), 
rev’d  on  other  grounds,  207  U.S.  127,  28  S. 
Ct.  47,  52  L.  Ed.  134  (1907). 

Period  of  limitation  unaffected  by 
contractual  lien  setting  different  pe¬ 
riod.  —  In  cases  of  tax  fi.  fa.  there  is  no 
contractual  lien,  fixing  a  period  of  limita¬ 
tion  different  from  that  provided  by  this 
statute,  to  fall  back  on,  so  as  to  prevent 
the  bar  of  the  execution.  Lewis  v.  Moultrie 
Banking  Co.,  36  Ga.  App.  347,  136  S.E. 
554,  cert,  denied,  36  Ga.  App.  825,  (1927) 
(see  O.C.G.A.  §  48-3-21). 

One  subrogated  to  state’s  rights 
may  enforce  lien  despite  bar  to  action 
for  money  had  and  received.  —  An 
action  brought  to  enforce  the  lien  of  the 
state  and  county  for  taxes,  to  which  one 
becomes  subrogated  is  not  barred  by  this 
statute,  although  it  would  be  barred  as  an 
action  for  money  had  and  received. 
Thomas  v.  Lester,  166  Ga.  274,  142  S.E. 
870  (1928). 

Cited  in  Collins  v.  Tranakos,  222  Ga. 
App.  485,  474  S.E.2d  622  (1996). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Construction  with  other  provi¬ 
sions.  —  Ga.  L.  1937-38,  Ex.  Sess.,  p.  156, 
§  8  (see  O.C.G.A.  §  48-6-22(6))  (now  re¬ 
pealed)  was  not  in  conflict  with  nor  repug¬ 
nant  to  former  Code  1933,  §  92-7201  (see 
now  O.C.G.A.  §  48-3-21).  1952-53  Op. 
Att’y  Gen.  p.  198. 

Date  from  which  period  of  limita¬ 
tion  is  measured.  —  Statute  of  limita¬ 
tions  on  taxes  imposed  under  former  Code 
1933,  §  92-2301  (see  now  O.C.G.A.  Art.  9, 
Ch.  5,  T.  48)  was  seven  years  from  the  date 
that  execution  thereon  issued,  or  could 


have  been  issued.  If  returns  were  not 
made,  state  had  no  way  of  knowing  that 
the  taxes  were  due,  and  for  this  reason  the 
statute  of  limitations  did  not  commence 
running  until  execution  issued.  1952-53 
Op.  Att’y  Gen.  p.  198. 

Actions  to  recover  insurance  taxes  un¬ 
der  Ga.  L.  1960,  p.  289,  §  1  (see  now 
O.C.G.A.  Ch.  8,  T.  33)  must  be  brought 
within  seven  years  from  the  date  that  the 
execution  may  be  lawfully  issued.  1969 
Op.  Att’y  Gen.  No.  69-396. 


RESEARCH  REFERENCES 


C.J.S.  —  33  C.J.S.,  Executions,  §§  69, 
85  et  seq.  85  C.J.S. ,  Taxation,  §  1109  et 
seq. 

ALR.  —  Forfeiture  or  sale  of  land  to 
state  or  political  subdivision  for  nonpay¬ 
ment  of  taxes  as  suspending  right  to  en¬ 


force  special  assessment  or  improvement 
lien  or  running  of  limitation  in  that  re¬ 
gard,  113  ALR  920. 

When  statute  of  limitation  commences 
to  run  against  action  to  recover  tax,  131 
ALR  822. 
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48-3-21.1.  Statute  of  limitations  for  enforcement  of  executions 
for  ad  valorem  taxes  of  less  than  $5.00;  execution; 
restriction  on  adding  together  taxes  to  exceed  limit. 

(a)  This  Code  section  shall  apply  only  to  real  property  ad  valorem 
taxes  which  are  due  in  an  amount  of  less  than  $5.00. 

(b)  Any  execution  for  ad  valorem  taxes  in  an  amount  of  less  than 
$5.00  shall  be  enforced  within  one  year  after  the  execution  is  issued  or 
the  taxes  become  due,  whichever  is  earlier. 

(c)  A  tax  execution  which  has  become  barred  under  this  Code  section 
shall  not  be  subject  to  revival;  and  the  taxpayer  shall  not  be  personally 
liable  for  such  taxes  after  the  execution  becomes  barred. 

(d)  Amounts  of  taxes  due  on  more  than  one  piece  of  real  property  or 
for  more  than  one  tax  year  shall  not  be  added  together  so  as  to  exceed 
the  $5.00  limit  if  each  of  these  amounts  is  individually  less  than  $5.00. 
(Code  1933,  §  91A-326.1,  enacted  by  Ga.  L.  1981,  p.  791,  §  1;  Ga.  L. 
1998,  p.  575,  §  1.) 

Editor’s  notes.  —  Ga.  L.  1998,  p.  575,  section  is  applicable  to  all  executions  for 
§  2,  not  codified  by  the  General  Assembly,  ad  valorem  taxes  issued  on  or  after  July  1, 
provides  that  the  amendment  to  this  Code  1998. 

48-3-22.  Statutory  limitations  applicable  to  tax  executions. 

All  laws  in  reference  to  a  period  of  limitation  as  to  ordinary  execu¬ 
tions  for  any  purpose  or  to  the  length  of  time  or  circumstances  under 
which  ordinary  executions  lose  their  lien  in  whole  or  in  part  are 
applicable  to  tax  executions.  (Ga.  L.  1887,  p.  23,  §  2;  Civil  Code  1895, 
§  891;  Civil  Code  1910,  §  1148;  Code  1933,  §  92-7702;  Code  1933, 
§  91A-327,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

JUDICIAL  DECISIONS 


Construction  with  other  provi¬ 
sions.  —  Construing  together  former 
Code  1933,  §  92-7702  (see  now  O.C.G.A. 
§  48-3-22)  and  former  Code  1933, 
§§  92-7701  and  110-1001  (see  now 
O.C.G.A.  §§  48-3-21  and  9-12-60,  respec¬ 
tively),  it  was  the  intention  of  the  General 
Assembly  to  provide  in  effect  that  the 
mere  entry  of  a  tax  execution  itself  on  the 
general  execution  docket  within  the 
seven-year  period  would  prevent  dor¬ 
mancy.  Darby  v.  De  Loach,  190  Ga.  499,  9 
S.E.2d  626  (1940). 

Former  Code  1933,  §§  67-2501  and 
67-2503  (see  now  O.C.G.A.  §  44-2-2), 


which  declare  effective  from  the  date  of 
filing  “deeds,  mortgages,  and  hens  of  all 
kinds,”  as  against  third  persons  acting  in 
good  faith  and  without  notice,  have  no 
application  to  claims  for  taxes.  Suttles  v. 
Dickey,  192  Ga.  382,  15  S.E.2d  445  (1941). 

Requirement  as  to  actual  entry  of 
execution  on  docket.  —  Merely  depos¬ 
iting  the  execution  in  the  office  of  the  clerk 
and  having  an  entry  of  filing  made 
thereon  is  ineffective,  unless  the  execu¬ 
tion  is  actually  entered  on  the  docket. 
Suttles  v.  Dickey,  192  Ga.  382,  15  S.E.2d 
445  (1941). 

Date  from  which  period  of  limita- 
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tion  is  measured.  —  Claims  for  taxes 
should  be  enforced  within  seven  years 
from  the  date  due  and  date  when  execu¬ 
tions  could  have  been  issued  therefor,  un¬ 
less  within  such  time  an  execution  is  is¬ 
sued  and  entered  on  the  general  execution 
docket,  as  in  the  case  of  judgments. 
Suttles  v.  Dickey,  192  Ga.  382,  15  S.E.2d 
445  (1941). 

Effect  of  running  of  period  of  limi¬ 
tation.  —  When  execution  for  collection  of 
taxes  is  barred  by  former  Code  1933, 
§  92-7701  (see  now  O.C.G.A.  §  48-3-21), 
the  taxpayer  is  no  longer  bound  for  the 
taxes,  and  the  taxpayer  can  maintain  an 
action  to  enjoin  enforcement  of  the  execu¬ 
tion  and  for  its  cancellation.  The  taxpayer 
is  not  estopped  from  doing  so  because  the 
taxpayer  owned  the  property  for  the  en¬ 
tire  year  for  which  the  taxes  involved  were 
due,  failed  to  make  a  return  of  the  prop¬ 
erty  for  such  year,  and  had  not  paid  nor 
offered  to  pay  the  taxes.  Suttles  v.  Dickey, 
192  Ga.  382,  15  S.E.2d  445  (1941). 

Right  to  revive  dormant  judgments 
inapplicable  to  tax  executions.  —  Pro¬ 
visions  of  former  Code  1933,  Ch.  110-10 
(see  now  O.C.G.A.  Art.  3,  Ch.  12,  T.  9) 
relating  to  dormant  judgments  and  pro¬ 
viding  a  procedure  for  their  revival  have 
no  application  to  an  action  purportedly 
attempting  to  revive  a  dormant  tax  execu¬ 
tion  under  former  Code  1933,  §§  92-7701 
and  92-7702  (see  now  O.C.G.A.  §§  48-3-21 
and  48-3-22),  which  might  properly  be 
called  the  Dormant  Tax  Judgment  Act. 
Oxford  v.  Generator  Exch.,  Inc.,  99  Ga. 
App.  290,  108  S.E.2d  174  (1959). 


Running  of  seven-year  period 
causes  execution  to  be  dead,  not 
merely  dormant.  —  Unless  there  is  a 
bona  fide  effort  to  enforce  a  tax  fi.  fa.  by  a 
levy  or  an  attempted  levy  with  entry 
thereon,  and  unless  the  fi.  fa.,  together 
with  such  entry  or  entries,  is  recorded  on 
the  general  execution  docket  of  the  county 
of  the  residence  of  the  defendant  in  fi.  fa. 
within  seven  years  from  the  date  of  the 
assessment,  and  unless  thereafter  there 
be  a  new  levy  or  attempted  levy  with 
proper  entries  and  recordation  within 
seven  years  thereof,  and  subsequently 
within  each  seven-year  period,  such  fi.  fa. 
is  not  merely  dormant  but  is  dead,  and 
nothing  more  can  be  done  to  enforce  it  by 
the  taxing  authority.  Oxford  v.  Generator 
Exch.,  Inc.,  99  Ga.  App.  290,  108  S.E.2d 
174  (1959). 

Loss  of  lien  for  failure  to  intervene 
in  equity.  —  Former  Code  1933,  §  37-410 
(see  now  O.C.G.A.  §  23-2-97),  relating  to 
intervention  in  equity  by  claimants  of 
assets,  provides  for  circumstances  under 
which  all  creditors  may  by  inaction  lose 
their  rights,  including  creditors  holding 
executions.  It  is  therefore  applicable  to  tax 
executions.  Suttles  v.  J.B.  Withers  Cigar 
Co.,  194  Ga.  617,  22  S.E.2d  129  (1942), 
overruled  on  other  grounds,  Johnson  v. 
Mayor  of  City  of  Carrollton,  249  Ga.  173, 
288  S.E.2d  565  (1982)  (holding  service  by 
publication  on  known  claimants  whose 
whereabouts  are  known  unconstitu¬ 
tional). 


RESEARCH  REFERENCES 

C.J.S.  —  33  C.J.S.,  Executions,  §§  69, 

85  et  seq. 

48-3-23.  (Repealed  effective  January  1,  2018)  Nulla  bona;  tolling 
of  statute  of  limitations. 


An  entry  of  nulla  bona  on  a  state  tax  execution,  prescribed  as  a 
condition  precedent  to  the  filing  of  a  petition  to  reduce  the  execution  to 
judgment,  shall  be  sufficient  if  done  by  an  authorized  levying  officer 
with  respect  to  the  county  of  the  superior  court  in  which  the  petition  is 
required  to  be  filed.  If  an  execution  for  state  taxes  remains  unsatisfied 
and  a  nulla  bona  has  been  duly  entered  on  the  execution  for  the  time 
that  the  defendant  in  fi.  fa.  maintains  in  this  state  no  known  place  of 
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residence,  place  of  business,  or  agent  to  receive  service,  the  statute  of 
limitations  with  respect  to  a  levy  of  the  tax  execution  shall  be  tolled. 
(Ga.  L.  1957,  p.  619,  §  10;  Code  1933,  §  91A-322,  enacted  by  Ga.  L. 
1978,  p.  309,  §  2.) 

Editor’s  notes.  —  Ga.  L.  2017,  p.  723,  Ga.  L.  2017,  p.  723,  §  6/HB  337  pro- 
§  1/HB  337,  not  codified  by  the  General  vides  for  the  repeal  and  reservation  of  this 
Assembly,  provides  that:  “This  Act  shall  be  Code  section,  effective  January  1,  2018. 
known  and  may  be  cited  as  the  ‘State  Tax 
Execution  Modernization  Act.’” 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  30  Am.  Jur.  2d,  Execu-  AJLR.  —  Applicability  of  general  statute 

tions,  §  484.  of  limitations  to  real-estate  tax  lien  fore- 

C.J.S.  —  33  C.J.S.,  Executions,  §  88.  closure  action,  59  ALR2d  1144. 

48-3-23.1.  Authorization  for  commissioner  to  develop  standards 
which  will  provide  a  mechanism  to  discharge  debts  or 
obligations  barred  by  the  statute  of  limitations. 

In  order  to  preserve  public  funds  and  to  limit  efforts  to  collect  debts 
or  obligations  barred  by  the  statute  of  limitations,  the  commissioner  is 
authorized  to  develop  appropriate  standards  that  comply  with  the 
policies  prescribed  by  the  state  accounting  officer  which  will  provide  a 
mechanism  to  administratively  discharge  any  debt  or  obligation  in 
favor  of  the  department  when  the  collection  of  any  obligation  or  charge, 
regardless  of  amount,  is  barred  by  the  applicable  statute  of  limitations. 
Certificates  identifying  such  uncollectable  accounts  shall  be  forwarded 
to  the  state  accounting  officer  in  a  manner  and  at  such  times  as  are 
reflected  in  the  standards  developed  by  the  state  accounting  officer  and 
the  department.  (Code  1981,  §  48-3-23.1,  enacted  by  Ga.  L.  1997,  p. 
734,  §  4;  Ga.  L.  2005,  p.  694,  §  40/HB  293.) 

48-3-24.  Interposition  of  claims;  oath;  bond;  trial. 

When  any  execution  is  issued  against  a  tax  collector,  tax  commis¬ 
sioner,  or  taxpayer  for  taxes  due  the  state  or  a  county  of  the  state  and 
the  sheriff  or  other  officer  levies  the  execution  on  property  claimed  by  a 
person  not  a  party  to  the  execution,  the  claimant  shall  make  the  same 
oath  as  required  in  other  claim  cases  and  give  bond  and  security  for  the 
amounts  claimed  in  the  execution  plus  costs.  The  same  proceedings 
shall  be  had  on  the  claim  as  are  provided  for  the  trial  of  the  right  of 
property,  except  that  the  trial  shall  be  held  in  the  county  in  which  the 
levy  was  made.  If  the  property  is  found  to  be  subject  to  the  execution, 
the  liability  of  the  claimant  and  his  sureties  shall  be  in  all  respects  the 
same  as  the  liability  on  an  appeal  bond.  (Laws  1810,  Cobb’s  1851 
Digest,  p.  1056;  Laws  1840,  Cobb’s  1851  Digest,  p.  1072;  Code  1863, 
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§§  818,  3657;  Code  1868,  §§  898,  3682;  Code  1873,  §§  896,  3732;  Code 
1882,  §§  896,  3732;  Civil  Code  1895,  §§  899,  900;  Civil  Code  1910, 
§§  1159,  1160;  Code  1933,  §  92-7801;  Code  1933,  §  91A-328,  enacted 
by  Ga.  L.  1978,  p.  309,  §  2.) 

JUDICIAL  DECISIONS 


For  discussion  of  distinction  be¬ 
tween  claims  under  ordinary  judg¬ 
ments  and  under  tax  fi.  fa.,  see  Lingo  v. 
Harris,  73  Ga.  28  (1884). 

What  claimant  may  contest.  — 

Claimant  may  set  up  invalidity  of  the  fi. 
fa.  on  the  trial  of  the  claim  case.  Claimant 
may  also  contest  the  validity  of  a  levy  on 
the  contention  that  it  is  an  arbitrary  and 
unreasonable  division.  Harris  Orchard 
Co.  v.  Tharpe,  177  Ga.  547,  170  S.E.  811 
(1933). 

Filing  claims  to  property  levied  on 
under  city  tax  execution.  —  No  provi¬ 
sion  for  filing  a  claim  to  property  levied  on 
under  a  city  tax  execution  is  contained  in 
this  statute,  and  before  such  a  claim  can 
be  recognized,  provision  therefor  must 
have  been  made  in  the  charter  of  the 
municipality  concerned.  Wilson  v.  City  of 
Eatonton,  180  Ga.  598,  180  S.E.  227 
(1935). 

Claim  under  this  statute  is  not 
available  when  the  property  is  sub¬ 
ject  to  the  fi.  fa.  levied  thereon.  Jordan 
v.  Baggett,  37  Ga.  App.  537,  140  S.E.  902 
(1927). 

Right  of  claimant  to  proceed  in  eq¬ 
uity.  —  When  the  petitioner  has  an  ade¬ 
quate  and  complete  remedy  at  law  by 
filing  of  a  claim  in  the  event  of  an  at¬ 
tempted  sale  of  the  property,  the  peti¬ 
tioner  is  not  entitled  to  an  injunction. 
Racine  Iron  Co.  v.  McCommons,  111  Ga. 
536,  36  S.E.  866,  51  L.R.A.  134  (1900); 


Herrington  v.  Ashford,  157  Ga.  810,  122 
S.E.  197  (1924);  Kirk  v.  Bray,  181  Ga.  814, 
184  S.E.  733  (1935). 

Statute  makes  no  provision  for  filing  of 
a  claim  in  a  case  of  a  levy  of  a  city  tax 
execution;  it  refers  exclusively  to  state 
and  county  taxes.  Therefore,  in  a  suit  to 
enjoin  enforcement  of  a  tax  execution  is¬ 
sued  by  a  city  and  levied  upon  property  in 
which  the  plaintiff,  not  the  defendant  in  fi. 
fa.,  alleged  an  interest,  the  plaintiff  did 
not  have  an  adequate  remedy  at  law,  and 
the  petition  stated  a  cause  of  action.  Wil¬ 
son  v.  City  of  Eatonton,  180  Ga.  598,  180 
S.E.  227  (1935). 

When  the  petition  alleges  that  the  peti¬ 
tioner  did  not  know  of  the  tax  sale  until 
several  months  thereafter,  and  had  been 
repeatedly  advised  by  the  defendant  in 
execution  that  the  taxes  had  been  paid, 
there  is  sufficient  reason  for  failure  of  the 
petitioner  to  pursue  its  remedy  at  law 
under  this  statute.  Therefore,  the  peti¬ 
tioner  can  seek  relief  in  equity.  Bibb 
County  v.  Elkan,  184  Ga.  520,  192  S.E.  7 
(1937). 

No  claims  in  forma  pauperis.  — 

Claim  cannot  be  interposed  in  forma 
pauperis  to  property  levied  on  under  a  tax 
execution  issued  by  a  municipal  corpora¬ 
tion.  Such  claims  must  be  made  under  the 
provisions  of  former  Civil  Code  1882, 
§  896  (see  now  O.C.G.A  §  48-3-24),  and 
did  not  fall  within  former  Code  1882, 
§  3733  (see  now  O.C.G.A.  §  9-13-92). 
Lingo  v.  Harris,  73  Ga.  28  (1884). 
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C.J.S.  —  33  C.J.S.,  Executions,  §§  60, 
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48-3-25.  Remittance  of  money  collected  on  process. 

When  an  officer  collects  money  on  process  issued  pursuant  to  this 
chapter  or  on  any  other  process  issued  by  the  commissioner,  the  officer 
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shall  immediately  remit  the  money  to  the  commissioner  by  some  safe 
and  speedy  method.  Upon  failure  to  do  so,  the  officer  shall  be  liable  as 
he  would  be  to  other  plaintiffs  in  execution.  (Orig.  Code  1863,  §  808; 
Code  1868,  §  887;  Code  1873,  §  884;  Code  1882,  §  884;  Civil  Code 
1895,  §  882;  Civil  Code  1910,  §  1139;  Code  1933,  §  92-7308;  Code 
1933,  §  91A-306,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

48-3-26.  Judicial  interference  in  tax  levies. 

No  action  seeking  replevin  shall  lie  nor  shall  any  judicial  interference 
be  had  in  any  levy  or  execution  for  taxes  under  this  title.  The  injured 
party,  however,  shall  be  left  to  his  proper  remedy  in  any  court  having 
jurisdiction.  (Laws  1804,  Cobb’s  1851  Digest,  p.  1051;  Code  1863, 
§  5115;  Code  1868,  §  3618;  Code  1873,  §  3668;  Code  1882,  §  3668; 
Civil  Code  1895,  §  903;  Civil  Code  1910,  §  1163;  Code  1933,  §  92-7901; 
Code  1933,  §  91A-329,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

JUDICIAL  DECISIONS 


Statute  states  the  general  rule,  to 
which  there  are  some  exceptions:  (a) 

an  unconstitutional  exaction,  because 
what  is  then  called  a  tax  is  no  tax;  (b) 
when  the  law  does  not  impose  the  tax  or 
authorize  the  execution,  for  the  same  rea¬ 
son;  (c)  when  the  defendants  do  not  occupy 
the  official  positions  alleged  in  the  execu¬ 
tions;  and  (d)  when  execution  issued  for 
taxes  which  had  been  properly  returned 
and  taxes  paid.  There  are  doubtless  other 
exceptions.  Mayo  v.  Renfroe,  66  Ga.  408 
(1881);  Harris  Orchard  Co.  v.  Tharpe,  177 
Ga.  547,  170  S.E.  811  (1933). 

While  the  rule  enunciated  in  this  stat¬ 
ute  is  subject  to  a  number  of  exceptions  in 
equity,  these  exceptions  are  exceptions 
only  to  the  rule  stated,  and  are  not  excep¬ 
tions  to  general  equitable  principles  and 
maxims.  Whiddon  v.  State  Revenue 
Comm’n,  184  Ga.  453,  191  S.E.  438  (1937). 

Prohibition  applies  only  to  taxes 
properly  laid,  and  not  to  taxes  laid  with¬ 
out  authority  of  law.  Vanover  v.  Davis,  27 
Ga.  354  (1859). 

Duty  of  courts  to  stop  unconstitu¬ 
tional  tax  collection  proceedings.  — 

When  any  ministerial  officer  of  the  state  is 
attempting  to  collect  money  out  of  a  per¬ 
son,  natural  or  artificial,  under  the  forms 
of  law,  but  without  any  constitutional  law 
to  authorize  the  process  the  officer  uses 


and  calls  an  execution  for  taxes,  it  is  the 
duty  of  the  courts,  on  a  proper  case  made, 
to  arrest  the  proceeding  in  some  of  the 
modes  known  to  the  law,  and  to  afford 
relief  to  the  party  complaining.  Wright  v. 
Southwestern  R.R.,  64  Ga.  783  (1880). 

Rule  not  applied  in  favor  of  tax 
collector  seeking  reimbursement 
from  taxpayers.  —  Tax  collector  who  has 
settled  the  collector’s  tax  digest  with  the 
state  and  county  may  use  the  executions 
the  collector  has  issued  against  delin¬ 
quent  taxpayers  to  reimburse  the  collector 
by  collecting  from  the  taxpayers  their  un¬ 
paid  taxes,  but  the  collector  is  not  entitled 
to  the  immunity  from  judicial  interference 
which  the  law  provides  for  the  state,  and 
the  collector  can  only  collect  such  tax  as  is 
legally  due.  State  ex  rel.  Gilbert,  51  Ga. 
252  (1874). 

Fact  that  tax  proceeds  are  appro¬ 
priated  to  a  specific  object  or  purpose 
does  not  authorize  judicial  interfer¬ 
ence.  Yancey  v.  New  Manchester  Mfg. 
Co.,  33  Ga.  622  (1863). 

No  interference  on  account  of  infor¬ 
malities  or  irregularities  in  collec¬ 
tion.  —  When  there  is  a  valid  law  impos¬ 
ing  tax  for  the  state  there  will  be  no 
judicial  interference  in  the  collection  on 
account  of  informalities  or  irregularities 
in  the  return  or  assessment.  Decker  v. 
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McGowan,  59  Ga.  805  (1877);  Georgia 
Mut.  Loan  Ass’n  v.  McGowan,  59  Ga.  811 
(1877);  Burke  v.  Speer,  59  Ga.  353  (1877). 

Execution  issued  by  the  tax  collec¬ 
tor  in  due  form  cannot  be  properly  re¬ 
sisted  by  interposing  an  affidavit  of  ille¬ 
gality.  Georgia  Trading  Co.  v.  Marion 
County,  114  Ga.  397,  40  S.E.  250  (1901). 

Writ  of  prohibition  does  not  lie 
against  a  tax  collector  who  is  alleged  to  be 
proceeding  to  levy  an  illegal  tax.  The  par¬ 
ties  complaining  must  pay  the  tax,  and 
then  pursue  their  remedy  against  the  tax 
collector  as  an  individual.  J.A.  &  W.H. 
Cody  v.  Lennard,  45  Ga.  85  (1872). 

Mandamus  will  not  lie  as  a  remedy  to 
compel  a  sheriff  to  accept  an  affidavit  of 
illegality  filed  to  an  execution  issued  by 
the  comptroller  general  (now  commis¬ 
sioner)  against  a  tax  collector  in  default 
and  the  collector’s  bondsmen  for  the  rea¬ 
son  that  the  sheriff  must  make  the  sher¬ 
iff’s  return  to  court  under  this  statute  and 
the  comptroller-general  (now  commis¬ 
sioner)  is  not  a  court.  Webb  v.  Newsom, 
138  Ga.  342,  75  S.E.  106  (1912). 

Availability  of  injunctive  relief.  — 
General  rule  is  that  no  injunction  will  lie 
to  interfere  with  collection  of  taxes.  Before 
enjoining  taxation,  the  law  and  the  facts 
must  be  such  as  to  clearly  require  such 
action.  Candler  v.  Gilbert,  180  Ga.  679, 
180  S.E.  723  (1935);  Kent  v.  Murphey,  207 
Ga.  707,  64  S.E.2d  49  (1951). 

In  a  suit  to  enjoin  enforcement  of  a  tax 
execution  issued  by  a  city  and  levied  upon 
property  in  which  the  plaintiff,  not  the 
defendant  in  fi.  fa.,  alleged  an  interest,  the 
plaintiff  did  not  have  an  adequate  remedy 
at  law,  and  the  petition  stated  a  cause  of 
action.  Wilson  v.  City  of  Eatonton,  180  Ga. 
598,  180  S.E.  227  (1935). 

General  rule  is  that  no  injunction  will 
lie  to  interfere  with  the  collection  of  taxes. 
Derrick  v.  Campbell,  219  Ga.  795,  136 
S.E. 2d  381  (1964). 

Injunction  against  excessive  levy. 

—  Injunction,  when  properly  invoked,  is 
an  available  remedy  to  restrain  the  collec¬ 
tion  of  an  unlawful  exaction  in  the  form  of 
a  tax  based  upon  an  excessive  levy,  and 
one  need  not  await  the  levy  of  a  tax 
execution  before  seeking  such  relief,  and 
need  not  pay  or  tender  any  part  of  a  tax 
under  a  levy  wholly  void.  Williams  v. 


Hutchins,  212  Ga.  594,  94  S.E. 2d  412 
(1956). 

Powers  of  court  of  equity  as  to  tax 
collection.  —  Statute  means  that  court  of 
equity  will  not  interfere  with  tax  officials 
leaving  injured  party  to  the  party’s  statu¬ 
tory  remedies,  such  as  claim  and  illegality. 
Kirk  v.  Bray,  181  Ga.  814,  184  S.E.  733 
(1935). 

Power  to  levy  and  collect  taxes  is  exclu¬ 
sively  a  legislative  function,  and  unless 
authorized  by  statute,  a  court  of  equity  is 
without  the  power  to  foreclose  a  lien  for 
taxes  and  order  a  sale  of  the  property.  No 
such  power  having  been  conferred  by  stat¬ 
ute  on  a  court  of  equity  in  this  state,  the 
court  erred  in  decreeing  that  land  be  sold 
by  the  sheriff  for  the  payment  of  state  and 
county  taxes.  Kirk  v.  Bray,  181  Ga.  814, 
184  S.E.  733  (1935). 

Injunction  against  tax  sale.  —  When 
the  petitioner  has  an  adequate  and  com¬ 
plete  remedy  at  law  by  the  filing  of  a  claim 
in  the  event  of  an  attempted  sale  of  the 
property,  the  petitioner  is  not  entitled  to 
an  injunction.  Kirk  v.  Bray,  181  Ga.  814, 
184  S.E.  733  (1935). 

When  purported  tax  fi.  fa.  is  of  an  origin 
unauthorized  by  law,  the  taxpayer  is  enti¬ 
tled  to  an  injunction  to  prevent  sale  of 
property.  Vincent  v.  Poole,  181  Ga.  718, 
184  S.E.  269  (1936). 

Statute  does  not  apply  to  municipal 
taxes.  Elder  v.  Atlanta-Southern  Dental 
College,  183  Ga.  634,  189  S.E.  254  (1936). 

Judicial  interference  with  collec¬ 
tion  of  taxes.  —  While  judicial  interfer¬ 
ence  with  collection  of  state  taxes  is  pro¬ 
hibited,  there  is  no  prohibition  against 
judicial  interference  with  collection  of  mu¬ 
nicipal  taxes.  Dodson  Printers’  Supply  Co. 
v.  Upham,  179  Ga.  353,  175  S.E.  920 
(1934). 

When  purposes  for  which  taxes  are 
levied  seem  lawful,  and  the  general 
system  of  taxation  and  the  amount  of 
money  to  be  raised  thereby  appear  proper 
in  view  of  the  city’s  obligations,  the  courts 
should  be  slow  to  stop  the  wheels  of  mu¬ 
nicipal  government,  and  throw  the  munic¬ 
ipality’s  affairs  into  anarchy.  Kent  v. 
Murphey,  207  Ga.  707,  64  S.E. 2d  49 
(1951). 

Payment  of  taxes  as  prerequisite  to 
granting  judicial  relief.  —  One  seeking 


162 


48-3-26 


TAX  EXECUTIONS 


48-3-28 


relief  from  excessive  tax  levies,  but  admit¬ 
ting  either  expressly  or  by  necessary  im¬ 
plication  that  one  owes  part  of  the  tax 
covered  by  such  executions,  must  pay  or 
offer  to  pay  the  amount  of  the  taxes  ad¬ 
mitted  to  be  due,  in  order  to  obtain  the 
relief  sought.  Derrick  v.  Campbell,  219  Ga. 
795,  136  S.E.2d  381  (1964). 

Defense  against  execution  issued 
for  taxes  collected  but  not  accounted 


for.  —  An  execution  issued  by  the  comp¬ 
troller  general  (now  commissioner) 
against  a  tax  collector  and  the  collector’s 
sureties,  for  money  alleged  in  the  execu¬ 
tion  to  have  been  collected  by  the  tax 
collector  and  not  accounted  for,  cannot  be 
arrested  by  an  affidavit  of  illegality. 
Perkins  v.  State,  101  Ga.  291,  28  S.E.  840 
(1897). 


RESEARCH  REFERENCES 


C.J.S.  —  85  C.J.S.,  Taxation,  §  1204  et 
seq. 

48-3-27.  Obstructing  levying  officers;  penalty. 


(a)  It  is  unlawful  for  any  person  knowingly  and  willfully  to  obstruct 
or  hinder: 

(1)  The  commissioner  or  his  or  her  authorized  representatives  in 
the  levy  of  a  state  tax  execution;  or 

(2)  Any  sheriff,  ex  officio  sheriff,  tax  commissioner,  or  municipal 
levy  officer  in  the  levy  of  a  state,  county,  or  municipal  tax  execution. 

(b)  Any  person  who  violates  this  Code  section  shall  be  guilty  of  a 
misdemeanor.  (Code  1933,  §  91A-9905.1,  enacted  by  Ga.  L.  1981,  p. 
1857,  §  45;  Ga.  L.  2015,  p.  1219,  §  6/HB  202.) 


The  2015  amendment,  effective  Janu¬ 
ary  1,  2016,  substituted  the  present  pro¬ 
visions  of  subsection  (a)  for  the  former 
provisions,  which  read:  “It  is  unlawful  for 


any  person  knowingly  and  willfully  to 
obstruct  or  hinder  the  commissioner  or  his 
authorized  representatives  in  the  levy  of  a 
state  tax  execution.” 


48-3-28.  (For  effective  date,  see  note.)  Entry  of  satisfaction  to  be 
duly  recorded  on  lien  docket. 


An  entry  of  satisfaction  shall  be  made  on  the  lien  docket  in  the  office 
of  the  clerk  of  superior  court  as  soon  as  reasonably  possible  after  a  tax 
execution  has  been  fully  satisfied,  except  as  otherwise  provided  in  this 
chapter.  (Code  1981,  §  48-3-28,  enacted  by  Ga.  L.  1983,  p.  1834,  §  8; 
Ga.  L.  2017,  p.  723,  §  7/HB  337.) 

Delayed  effective  date.  —  This  Code 
section,  as  set  out  above,  becomes  effective 
January  1,  2018.  For  version  of  this  Code 
section  in  effect  until  January  1,  2018,  see 
the  2017  amendment  note. 

The  2017  amendment,  effective  Janu¬ 
ary  1,  2018,  in  this  Code  section,  substi¬ 


tuted  “lien  docket  in  the  office  of  the  clerk 
of  superior  court”  for  “execution  docket” 
near  the  beginning,  and  added  “,  except  as 
otherwise  provided  in  this  chapter”  at  the 
end. 

Editor’s  notes.  —  Ga.  L.  2017,  p.  723, 
§  1/HB  337,  not  codified  by  the  General 
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Assembly,  provides  that:  “This  Act  shall  be 
known  and  may  be  cited  as  the  ‘State  Tax 
Execution  Modernization  Act.’” 

48-3-29.  (Repealed  effective  January  1,  2018)  Publication  of 
information  regarding  executions;  withdrawal. 

The  commissioner  may  publish  in  the  media  or  on  the  Internet  for 
public  access  any  or  all  information  with  respect  to  executions  issued 
for  the  collection  of  any  tax,  fee,  license,  penalty,  interest,  or  collection 
costs  due  the  state  which  are  recorded  on  the  public  records  of  any 
county.  The  publication  provided  for  in  this  Code  section  shall  not 
constitute  an  unlawful  disclosure  of  any  information  even  though  the 
executions  giving  rise  to  the  information  may  be  subsequently  partially 
paid,  paid  and  canceled,  or  withdrawn.  The  commissioner  shall  provide 
for  the  removal  of  such  information  as  published  under  this  Code 
section  as  soon  as  reasonably  possible  after  the  execution  has  been 
satisfied  or  withdrawn.  (Code  1981,  §  48-3-29,  enacted  by  Ga.  L.  2003, 
p.  442,  §  1.) 

Editor’s  notes.  —  Ga.  L.  2017,  p.  723,  Ga.  L.  2017,  p.  723,  §  8/HB  337  pro- 
§  1/HB  337,  not  codified  by  the  General  vides  for  the  repeal  and  reservation  of  this 
Assembly,  provides  that:  “This  Act  shall  be  Code  section,  effective  January  1,  2018. 
known  and  may  be  cited  as  the  ‘State  Tax 
Execution  Modernization  Act.’” 


ARTICLE  2 

UNIFORM  SYSTEM  FOR  FILING  STATE  TAX  EXECUTIONS 

Effective  date.  —  This  article  becomes  Ga.  L.  2017,  p.  HB  337,  §  9/HB  337, 
effective  January  1,  2018.  which  amended  this  chapter,  purported  to 

Editor’s  notes.  —  Ga.  L.  2017,  p.  723,  amend  this  title  but  actually  amended  the 
§  1/HB  337,  not  codified  by  the  General  chapter. 

Assembly,  provides  that:  “This  Act  shall  be 
known  and  may  be  cited  as  the  ‘State  Tax 
Execution  Modernization  Act.’” 

48-3-40.  (Effective  January  1,  2018)  Purpose;  application;  defi¬ 
nitions. 

(a)  The  purpose  of  this  article  is  to  provide  a  uniform  state-wide 
system  for  filing  notices  of  state  tax  executions  issued  by  the  commis¬ 
sioner  that  are  in  favor  of  or  enforced  by  the  department. 

(b)  This  article  shall  only  be  applicable  to  state  tax  executions  and  to 
the  liens  of  state  tax  executions  as  against  real  and  personal  property 
which  arise  pursuant  to  Code  Section  48-2-56  for  tax  liabilities  admin¬ 
istered  by  the  department. 

(c)  As  used  in  this  article,  the  term: 
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(1)  “Authority”  shall  mean  the  Georgia  Superior  Court  Clerks’ 
Cooperative  Authority. 

(2)  “Certificate  of  clearance”  shall  mean  a  document  issued  by  the 
department  affirming  that  a  proper  search  has  been  conducted  by  the 
department  and  has  yielded  no  active  hens  associated  with  an 
individual  or  entity. 

(3)  “Delinquent  taxpayer”  means  a  person  owing  an  unpaid  tax 
liability  that  is  collectable  by  the  department. 

(4)  “Execution”  shall  mean  either  a  state  tax  execution  or  a 
renewed  state  tax  execution,  as  applicable. 

(5)  “Last  known  address  of  the  delinquent  taxpayer”  means  the 
address  of  the  delinquent  taxpayer  appearing  on  the  records  of  the 
department  at  the  time  the  state  tax  execution  is  filed  with  the 
superior  court  clerk. 

(6)  “Renewed  state  tax  execution”  means  any  tax  execution  prop¬ 
erly  filed  by  the  department  prior  to  January  1,  2018,  that  is  refiled 
upon  implementation  of  this  article. 

(7)  “State  tax  execution”  means  any  execution  issued  by  the 
department  for  the  collection  of  any  tax,  fee,  license,  penalty,  interest, 
or  collection  costs  due  the  state. 

(8)  “URPERA”  shall  mean  the  Uniform  Real  Property  Electronic 
Recording  Act  found  at  Code  Section  44-2-35,  et  seq. 

(9)  “URPERA  rules”  shall  mean  the  rules  adopted  by  the  Georgia 
Superior  Court  Clerks’  Cooperative  Authority  pursuant  to  the  Uni¬ 
form  Real  Property  Electronic  Recording  Act.  (Code  1981,  §  48-3-40, 
enacted  by  Ga.  L.  2017,  p.  723,  §  9/HB  337.) 

48-3-41.  (Effective  January  1,  2018)  When  and  in  whose  favor 
executions  issue. 

The  department  may  issue  an  execution  for  the  collection  of  any  tax, 
fee,  license,  penalty,  interest,  or  collection  costs  due  the  state  once  a  lien 
has  arisen  pursuant  to  Code  Section  48-2-56.  An  execution  shall  be  a 
lien  in  favor  of  the  department  upon  all  property  and  right  to  property, 
whether  real  or  personal,  within  the  State  of  Georgia,  belonging  to  the 
delinquent  taxpayer  named  on  the  execution.  (Code  1981,  §  48-3-41, 
enacted  by  Ga.  L.  2017,  p.  723,  §  9/HB  337.) 

48-3-42.  (Effective  January  1,  2018)  Filing;  effective  dates;  elec¬ 
tronic  filings;  continuing  effectiveness. 

(a)  On  or  after  January  1,  2018,  the  execution  shall  be  effective  as 
provided  by  law  when  such  execution  is  filed  by  the  department  with 
the  appropriate  superior  court  clerk. 


165 


48-3-42 


REVENUE  AND  TAXATION 


48-3-42 


(b)  All  executions  or  writs  of  fieri  facias  issued  by  the  department 
filed  or  recorded  on  the  general  execution  docket  or  lien  docket  of  any 
county  shall  be  invalid  as  of  December  31,  2017.  Any  such  execution  or 
writs  of  fieri  facias  which  the  department  does  not  show  as  satisfied, 
issued  in  error,  or  otherwise  withdrawn  and  which  was  last  recorded  or 
rerecorded  on  the  general  execution  docket  within  seven  years  before 
January  1,  2018,  may  be  renewed  for  a  period  of  ten  years  upon  the 
department’s  filing  a  renewed  state  tax  execution  with  the  clerk  of 
superior  court  on  or  after  January  1,  2018.  For  priority  purposes,  a  filed 
renewed  state  tax  execution  shall  retain  its  original  date  of  filing  on  the 
general  execution  docket  or  lien  docket.  All  renewed  state  tax  execution 
documents  shall  reflect  the  original  date  of  filing. 

(c)  On  or  after  January  1,  2018,  any  execution  and  any  related 
releases,  cancellations,  or  other  documents  submitted  by  the  depart¬ 
ment  for  filing  with  the  clerk  of  superior  court  shall  be  submitted  for 
filing  electronically. 

(d)  An  execution  filed  after  January  1,  2018,  pursuant  to  this  Code 
section  shall  be  a  lien  against  and  attach  to  all  existing  and 
after-acquired  property  of  the  delinquent  taxpayer,  both  real  and 
personal,  tangible  and  intangible,  located  in  any  county  and  in  all 
counties  within  the  State  of  Georgia,  with  the  same  force  and  effect  as 
any  recorded  judgment  on  the  lien  docket  of  the  superior  court  clerk. 

(e)  An  execution  electronically  transmitted  to  the  authority  pursuant 
to  this  Code  section  shall  be  deemed  filed  and  perfected  upon  its  receipt 
by  the  authority  for  transmission  to  the  applicable  clerk  of  superior 
court.  The  authority  shall  provide  to  the  department  confirmation  of 
receipt  of  an  execution.  Absent  evidence  of  such  confirmation  there 
shall  be  no  presumption  of  filing.  Executions  filed  shall  have  priority  as 
provided  by  law. 

(f)  The  lien  of  an  execution  filed  pursuant  to  this  Code  section  shall 
continue  in  effect  until  released  by  the  department  or  until  the 
execution  has  expired. 

(g)  An  execution  filed  after  January  1,  2018,  shall  expire  ten  years 
from  the  date  of  filing  and  shall  not  be  subject  to  renewal.  Said 
expiration  period  shall  be  tolled  and  suspended  for: 

(1)  The  duration  of  an  installment  agreement  between  the  tax¬ 
payer  and  the  commissioner  for  any  tax  liabilities  contained  within 
an  execution  plus  an  additional  90  days; 

(2)  If  a  timely  proceeding  in  court  for  the  imposition  or  collection  of 
a  tax  is  commenced,  the  duration  of  the  period  until  the  liability  for 
the  tax  or  a  judgment  against  the  taxpayer  arising  from  such  liability 
is  satisfied  or  becomes  unenforceable; 
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(3)  The  duration  of  any  enforcement  action  to  collect  the  liability 
contained  within  an  execution  initiated  prior  to  the  expiration  of  the 
period  of  limitations  and  released  after  such  period  of  limitations; 

(4)  In  a  case  under  Title  11  of  the  United  States  Code,  the  running 
of  the  period  of  limitations  provided  in  this  Code  section  shall  be 
suspended  and  tolled  for  the  period  during  which  the  commissioner  is 
prohibited  from  collecting  any  tax  liability  and  six  months  thereafter; 
or 


(5)  The  period  during  which  a  taxpayer’s  offer-in-compromise  is 
under  consideration  by  the  commissioner.  (Code  1981,  §  48-3-42, 
enacted  by  Ga.  L.  2017,  p.  723,  §  9/HB  337.) 

48-3-43.  (Effective  January  1,  2018)  Availability  of  information 
via  electronic  means;  public  records;  unlawful  use  of 
data;  regulatory  authority. 

(a)  The  department  shall  maintain  information  on  executions  in  its 
information  management  system  in  a  form  that  permits  information 
related  to  executions  to  be  readily  accessible  in  an  electronic  form  via 
the  Internet  and  available  to  the  public.  The  following  shall  be  available 
within  such  system  at  no  charge  to  the  public: 

(1)  Search  by  delinquent  taxpayer  name,  execution  number,  last 
four  digits  of  the  taxpayer’s  social  security  number,  or,  when  appli¬ 
cable,  federal  employee  identification  number; 

(2)  Search  by  identification  number  assigned  to  the  execution  by 
the  department; 

(3)  The  basis  for  an  execution,  including,  but  not  limited  to,  the 
amount  of  the  taxes,  penalties,  interest,  and  fees  owed,  and  the  tax 
periods  and  relevant  assessment  dates  of  the  taxes  owed; 

(4)  The  place,  date,  and  time  of  the  filing  of  the  execution; 

(5)  The  status  of  the  execution  as  defined  in  subsection  (b)  of  this 
Code  section; 

(6)  The  present  balance  of  the  execution; 

(7)  Provision  of  official  electronic  copies  of  an  execution; 

(8)  Provision  and  issuance  of  official  statements  of  lien  pursuant  to 
Code  Section  44-1-18; 

(9)  Provision  and  issuance  of  official  certificates  of  clearance  pur¬ 
suant  to  Code  Section  44-1-18; 

(10)  Search  by  identification  number  assigned  to  certificates  of 
clearance;  and 
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(11)  Provision  and  issuance  of  official  payoff  information  as  to  any 
execution  pursuant  to  Code  Section  44-1-18. 

(b)  An  execution  shall  hold  one  of  the  following  official  statuses  on 
the  department  information  system  and  such  status  shall  be  available, 
except  as  provided  below,  and  on  the  electronic  printable  forms  of  state 
tax  executions: 

(1)  Active  —  The  execution  is  perfected  and  enforceable; 

(2)  Withdrawn  —  The  execution  was  issued  in  error  and  is  not 
enforceable.  Within  two  business  days  from  the  date  the  department 
discovers  an  error  in  the  filing  of  an  execution,  it  shall  change  the 
status  of  the  execution  to  withdrawn.  Such  execution  shall  be  treated 
as  though  it  was  never  filed; 

(3)  Released  —  The  execution  has  been  released  or  canceled  and  is 
no  longer  enforceable.  Within  15  business  days  from  the  department’s 
receipt  of  payment  in  full  of  an  execution,  the  department  shall 
change  the  status  of  the  execution  to  released.  The  department  may 
release  an  unpaid  execution  that  the  department  determines  is  not 
legally  or  practically  collectable; 

(4)  Refiled  —  If  an  execution  is  released  in  error,  the  department 
may  file  a  new  execution  for  any  outstanding,  finally  determined  tax 
liability  to  bear  an  active  status  as  of  the  date  of  the  new  recording; 
and 

(5)  Expired  —  The  execution  has  expired  pursuant  to  Code  Section 
48-3-42  and  is  unenforceable. 

(c)  The  department  shall  provide  to  the  authority  such  electronic 
linking  data  elements  as  may  be  required  by  the  authority  to  link  filed 
executions  found  in  the  authority’s  state-wide  uniform  automated 
information  system  for  real  and  personal  property  records  to  the 
matching  data  related  to  the  execution  in  the  department’s  information 
management  system. 

(d)  The  department’s  information  management  system  as  provided 
for  in  this  Code  section  shall  constitute  a  public  record  and  the 
department  shall  redact  information  in  accordance  with  Code  Section 
9-11-7.1. 

(e)  The  department’s  information  management  system  as  provided 
for  in  this  Code  section  shall  not  be  used  for  survey,  marketing,  or 
solicitation  purposes.  Survey,  marketing,  or  solicitation  purposes  shall 
not  include  any  action  by  the  department  or  its  authorized  agents  to 
collect  a  debt  on  an  execution.  The  Attorney  General  is  hereby  autho¬ 
rized  to  bring  an  action  at  law  or  in  equity  to  address  the  unlawful  use 
of  such  information  for  a  survey,  marketing,  or  solicitation  purpose  and 
to  recover  the  costs  of  such  action,  including  reasonable  attorney’s  fees. 
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(f)  The  commissioner  may  adopt  reasonable  rules  and  regulations 
providing  for  the  maintenance,  reliability,  accessibility,  and  use  of  the 
department’s  information  management  system.  Such  rules  and  regula¬ 
tions  may  address,  among  other  matters,  the  authenticity  of  the 
electronic  printable  executions  and  issues  related  to  periods  during 
which  the  information  system  may  be  unavailable  for  use  due  to  routine 
maintenance  or  other  activities.  (Code  1981,  §  48-3-43,  enacted  by  Ga. 
L.  2017,  p.  723,  §  9/HB  337.) 

Cross  references.  —  Revision  of  auto-  to  Code  Section  28-9-5,  in  2017,  a  semico- 
mated  information  system  for  state  tax  Ion  was  substituted  for  a  period  at  the  end 
execution  data,  §  15-6-97.3.  of  paragraph  (a)(9). 

Code  Commission  notes.  —  Pursuant 

48-3-44.  (Effective  January  1,  2018)  “Released”  executions;  cer¬ 
tificates  of  clearance. 

(a)  An  execution  bearing  a  “Released”  status  on  the  department’s 
information  management  system  shall  constitute  a  complete  release  of 
the  execution  by  the  department  and  of  the  lien  in  the  office  of  the  clerk 
of  superior  court  where  the  execution  was  filed. 

(b)  A  certificate  of  clearance  issued  by  the  department  shall  be 
deemed  an  effective  release  of  an  execution.  The  department  shall 
provide  to  the  delinquent  taxpayer,  within  30  days  of  the  date  of 
payment,  a  notice  of  the  release  of  the  execution  and  shall  cause  a 
release  of  the  execution  to  be  filed  with  the  applicable  superior  court 
clerk.  (Code  1981,  §  48-3-44,  enacted  by  Ga.  L.  2017,  p.  723,  §  9/HB 
337.) 
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CHAPTER  4 
TAX  SALES 


Article  1 

Sales  under  Tax  Executions 

Sec. 

48-4-1.  Procedures  for  sales  under  tax 
levies  and  executions. 

48-4-2.  Assessment  and  disposition  of 

unreturned  property. 

48-4-3.  Duties  of  levying  officers. 

48-4-4.  Purchase  by  one  obligated  to 

pay. 

48-4-5.  Payment  of  excess. 

48-4-6.  Validity  of  deed  made  at  tax 

sale. 

48-4-7.  Authority  of  levying  officer  to 

put  purchaser  in  possession  of 
land. 

Article  2 

Purchase  by  Counties 

48-4-20.  Authority  of  counties  to  buy 

property  sold  under  tax  execu¬ 
tions. 

48-4-21.  Right  of  redemption;  disposi¬ 

tion  of  unredeemed  property  by 
county  governing  authority. 

48-4-22.  Authority  of  counties  to  buy 

property  sold  under  tax  execu¬ 
tions;  finality  of  tax  execution 
sales;  issuance  of  “Bill  of  Sale 
for  Personal  Property.” 

48-4-23.  County  tax  commissioners  and 

certain  employees  prohibited 
from  purchasing  property  of¬ 
fered  for  sale  under  tax  execu¬ 
tions  or  tax  foreclosure  pro¬ 
ceedings;  criminal  penalties. 

Article  3 

Redemption  of  Property  Sold  for 
Taxes 


Sec. 

48-4-44. 

48-4-45. 


48-4-46. 


48-4-47. 


48-4-48. 


48-4-60. 

48-4-61. 


48-4-62. 


48-4-63. 

48-4-64. 

48-4-65. 


Quitclaim  deed  by  purchaser. 
Notice  of  foreclosure  of  right  to 
redeem;  time;  persons  entitled 
to  notice. 

Form  of  notice  of  foreclosure  of 
right  to  redeem;  service;  time; 
return  and  record;  waiver. 
Tender  of  redemption  price  be¬ 
fore  action  to  cancel  tax  deed. 
Ripening  of  tax  deed  title  by 
prescription. 

Article  4 

Land  Bank  Authorities 

Definitions. 

Land  bank  authority  estab¬ 
lished  by  interlocal  cooperation 
agreement;  powers;  purpose; 
dissolution. 

Board  to  govern  authority; 
members;  meetings;  organiza¬ 
tion;  staff. 

Administration  of  properties. 
Acquisition  and  disposal  of 
property. 

Foreclosure  of  right  of  redemp¬ 
tion  to  property  conveyed  to 
authority. 


Article  5 

Ad  Valorem  Tax  Foreclosures 


48-4-75. 

48-4-76. 

48-4-77. 

48-4-78. 


48-4-40. 

Persons  entitled  to  redeem 
land  sold  under  tax  execution; 
payment;  time. 

48-4-79. 

48-4-41. 

Redemption  by  creditor  with¬ 
out  lien. 

48-4-80. 

48-4-42. 

Amount  payable  for  redemp¬ 
tion;  additional  costs. 

48-4-81. 

48-4-43. 

Effect  of  redemption. 

Legislative  findings. 

Judicial  in  rem  tax  foreclo¬ 
sures. 

Definitions. 

Identification  of  properties  on 
which  ad  valorem  taxes  are  de¬ 
linquent;  petition  for  tax  fore¬ 
closure;  contents  of  petition; 
notice. 

Judicial  hearing  on  petition; 
orders;  priority  of  claims;  death 
of  interested  party. 

Redemption  by  owner  or  other 
interested  party. 

Sale  procedures;  time;  mini¬ 
mum  bid;  finality;  right  of  re- 
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Sec. 

demption  by  owner;  execution 
of  tax  deed;  report  of  sale. 

Article  6 

Land  Banks 


48-4-100. 

48-4-101. 

48-4-102. 

48-4-103. 


48-4-104. 


48-4-105. 


48-4-106. 


48-4-107. 


Short  title;  applicability. 
Findings  and  declarations. 
Definitions. 

Creation;  existence;  board 
membership. 

Initial  size  of  board;  continua¬ 
tion  of  land  banks  created  be¬ 
fore  July  1,  2012;  eligibility  to 
serve;  selection  of  chairperson 
and  officers;  governing  rules 
and  regulations;  vacancies; 
compensation;  meetings;  quo¬ 
rum;  adoption  of  bylaws;  im¬ 
munity  from  personal  liability; 
voting. 

Employment  of  executive  di¬ 
rector,  legal  counsel,  technical 
experts,  agents,  and  employ¬ 
ees;  contracts  and  agreements 
with  localities  for  staffing  ser¬ 
vices. 

Powers;  limitation  or  with¬ 
drawal  of  power  by  land  bank 
member  under  certain  circum¬ 
stances. 

Eminent  domain. 


Sec. 

48-4-108. 


48-4-109. 


48-4-110. 


48-4-111. 


48-4-112. 


Exemption  of  land  bank  prop¬ 
erty  from  state  and  local  taxa¬ 
tion;  acquisition  of  real  prop¬ 
erty  interests;  land  bank 
prohibited  from  owning  or 
holding  real  property  located 
outside  geographical  boundar¬ 
ies. 

Land  bank  to  hold  acquired 
property  in  own  name;  public 
review  and  inspection  of  real 
property  inventory;  consider¬ 
ation  necessary  for  property 
transactions;  hierarchical 
ranking  of  priorities  for  use. 
Funding  through  grants  and 
loans;  receipt  of  payments  for 
various  activities;  remission  of 
real  property  tax;  allocation  of 
proceeds  from  sale  of  property. 
Public  meetings;  conflicts  of  in¬ 
terest;  dissolution. 
Extinguishment  of  prior  en¬ 
cumbrances,  liens,  and  claims 
for  real  property  taxes  owed; 
remission  to  tax  collector;  tax 
collector  authorized  to  assign, 
transfer,  or  sell  to  land  bank 
certain  ad  valorem  tax  execu¬ 
tions;  content  of  notice  of  trans¬ 
fer;  nonjudicial  tax  sale. 


JUDICIAL  DECISIONS 


Sale  under  execution  in  personam 
against  one  not  true  owner  is  void.  — 

As  a  general  rule,  property  may  not  be 
sold  under  a  tax  execution  issued  in 
personam  against  one  who  has  neither 
title  nor  possession,  and  no  right  to  repre¬ 
sent  the  owner;  such  a  sale  is  void  as  to 
the  true  owner,  and  does  not  operate  to 
divest  the  owner’s  title.  Martin  v.  Clark, 
190  Ga.  270,  9  S.E.2d  54  (1940). 

Effect  of  void  execution  sale.  — 
When  a  municipal  assessment  execution 
sale  is  void,  the  purchaser  obtains  no  title 
as  against  the  true  owner.  Williams  v. 
Aycock,  52  Ga.  App.  386,  183  S.E.  628 
(1936),  cert,  dismissed,  183  Ga.  800,  189 
S.E.  841  (1937). 

Owner  of  property  which  is  subject 


to  void  sale  has  right  to  maintain 
action  for  trespass.  —  One  whose  prop¬ 
erty  is  sold  at  a  marshal’s  sale,  which  is 
void  because  based  on  an  excessive  levy, 
holds  the  legal  title  to  the  premises,  and 
can  maintain  an  action  for  trespass 
against  one  committing  a  trespass  against 
one’s  title  and  right  to  possession.  Wil¬ 
liams  v.  Aycock,  52  Ga.  App.  386,  183  S.E. 
628  (1936),  cert,  dismissed,  183  Ga.  800, 
189  S.E.  841  (1937). 

Execution  in  personam  against  de¬ 
cedent  long  after  death  does  not  di¬ 
vest  true  owner  of  title.  —  When  tax 
execution  under  which  one  claims  title  is 
not  in  rem  against  specific  property,  but  is 
in  personam  against  deceased  former 
owner,  to  enforce  collection  of  taxes  as- 
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sessed  long  after  death,  the  sale  does  not 
divest  the  title  of  the  true  owners.  Martin 
v.  Clark,  190  Ga.  270,  9  S.E.2d  54  (1940). 

Land  may  be  advertised  in  names  of 
heirs  even  if  returned  in  name  of 
decedent’s  executor.  —  When  land  is 
returned  for  taxes  in  the  individual  name 
of  the  person  who  is  the  executor,  and  the 
executions  were  issued  against  the  person 
as  an  individual,  when  the  returns  are  in 
fact  made  by  such  person  as  the  agent  of 
the  heirs  and  devisees  of  the  decedent  who 
owned  the  land,  it  is  not  illegal  for  the 
property  to  be  advertised  for  sale  as  be¬ 
longing  to  the  heirs  of  the  decedent,  and 
for  the  deed  so  to  recite.  Quarterman  v. 
Perry,  190  Ga.  275,  9  S.E.2d  61  (1940). 

Levy  on  transferee  void  if  original 
owner’s  remaining  property  suffi¬ 
cient  to  satisfy  execution.  —  If  one 
purchases  about  two-thirds  of  certain 
land,  subject  to  paving  assessment,  and 
execution  is  levied  on  the  entire  lot,  in- 

RESEARCH 

ALR.  —  Tax  title  as  affected  by  fact  that 
tax  had  been  paid  before  sale,  26  ALR  622. 

Tax  deed  and  recitals  therein  as  evi¬ 
dence  of  regularity  of  tax  proceedings  as  to 
advertising  and  notice  of  sale,  and  as  to 
time,  manner,  and  place  of  sale,  30  ALR  8; 
88  ALR  264. 

Holder  of  invalid  tax  title  as  within 
occupying  claimant’s  act,  44  ALR  479. 

Assessment  for  local  improvements  as 
taxes  within  statute  providing  for  pay¬ 
ment  of  taxes  out  of  proceeds  of  judicial 
sale,  73  ALR  1227. 

Quantum  of  estate  acquired  by  pur¬ 
chaser  at  tax  sale  of  property  which  is 
subject  to  successive  estates  or  different 
interests,  75  ALR  416. 

Right  of  holder  of  tax  title  or  certificate 
of  sale  to  reimbursement  by  taxing  au¬ 
thorities  where  sale  proves  invalid,  77 
ALR  824;  116  ALR  1408. 

Sale  of  property  at  tax  sale  for  more  or 
less  than  the  amount  of  taxes,  penalties, 
and  costs  as  affecting  its  validity,  97  ALR 
842;  147  ALR  1141. 

Rights  and  remedies  of  purchaser  at  tax 
sale  as  affected  by  delay  in  payment  of  bid, 
104  ALR  823. 

Statutory  enactment  or  repeal  subse¬ 


cluding  the  purchaser’s  property,  the  levy 
being  grossly  excessive,  since  the  property 
remaining  in  the  original  owner  was  more 
than  sufficient  to  satisfy  the  execution, 
the  marshal’s  sale  of  premises  so  levied  on 
is  void  and  passes  no  title  to  the  pur¬ 
chaser.  Williams  v.  Aycock,  52  Ga.  App. 
386,  183  S.E.  628  (1936),  cert,  dismissed, 
183  Ga.  800,  189  S.E.  841  (1937). 

High  bidder  not  entitled  to  manda¬ 
mus  to  compel  execution  of  deed  if 
bid  not  accepted.  —  Party  who  makes  a 
bid  at  a  marshal’s  sale  of  property  adver¬ 
tised  for  sale  under  a  tax  fieri  facias  is  not 
entitled  to  mandamus  to  compel  the  exe¬ 
cution  of  a  deed  to  the  plaintiff,  when  it 
does  not  appear  that  the  bid  was  accepted, 
even  though  there  was  no  higher  bid  made 
at  the  sale  as  a  bid  is  a  mere  offer  until 
accepted,  and  until  the  property  is 
knocked  down  to  the  bidder  there  is  no 
completed  contract.  Elder  v.  Bonded  Mtg. 
Corp.,  180  Ga.  607,  180  S.E.  134  (1935). 

REFERENCES 

quent  to  tax  sale  or  issuance  of  tax  certif¬ 
icates  as  affecting  rights  of  holders  of  tax 
certificates  or  purchasers  at  tax  sale,  111 
ALR  237. 

What  informalities,  irregularities,  or 
defects  in  respect  to  the  execution  of  a  tax 
deed  prevent  the  running  of  the  statute  of 
limitations  or  period  of  adverse  posses¬ 
sion,  113  ALR  1343. 

Right  of  holder  of  tax  title  or  certificate 
of  sale  to  reimbursement  by  taxing  au¬ 
thorities  where  tax  sale  proves  invalid, 
116  ALR  1408. 

Effect  of  failure  to  make  report,  return, 
or  record  of  tax  sale  within  time  pre¬ 
scribed  by  statute,  117  ALR  726. 

Right  of  holder  of  bond  or  other  instru¬ 
ment  representing  or  based  upon  assess¬ 
ment  for  benefits  or  improvement,  to  pur¬ 
chase  at  tax  sale,  or  acquire  tax  title  and 
hold  same  in  his  own  right  as  against 
owner  of  land,  123  ALR  398. 

Constitutionality,  construction,  and  ap¬ 
plication  of  statute  giving  former  owner 
right  to  purchase  tax-acquired  property 
while  in  public  ownership,  126  ALR  649. 

Measure  of  recovery  for  improvements 
made  by  purchaser  of  invalid  tax  title,  129 
ALR  1354. 
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Lien  for  tax  imposed  by  one  taxing  unit 
as  affected  by  lien  or  sale  for  tax  imposed 
by  another  taxing  unit  of  same  state,  135 
ALR  1464. 

Right  of  mortgagee  or  other  lienor  to 
acquire  and  hold  tax  title  in  his  own  right 
as  against  persons  owning  other  interests 
in  or  liens  upon  property,  140  ALR  294. 

Personal  liability  of  tax  official  or  his 
bond  to  purchaser  at  tax  sale,  149  ALR 
220. 

Discretion  of  court  to  refuse  confirma¬ 
tion  of,  or  to  set  aside,  tax  sale,  where  all 
proceedings  are  in  compliance  with  statu¬ 
tory  requirements,  152  ALR  887. 

Acquisition  by  state  or  other  govern¬ 
mental  body  of  title  to  land,  otherwise 
than  at  tax  sale,  as  affecting  prior  tax  lien 
on  land,  or  validity  of  sale  for  such  taxes, 
158  ALR  563. 

Respective  rights  and  estates  of  persons 
claiming  real  property  through  sales  from 
different  agencies  to  enforce  taxes  or  as¬ 
sessments,  as  between  which  there  is  par¬ 
ity  of  lien,  167  ALR  1001. 

Easement  or  servitude  or  restrictive 
covenant  as  affected  by  sale  for  taxes,  168 
ALR  529. 

Who  are  entitled  to  notice,  or  are  neces¬ 
sary  parties,  in  order  to  perfect  tax  title, 
169  ALR  686. 


Statutory  limitation  of  period  for  attack 
on  tax  deed  as  affected  by  failure  to  com¬ 
ply  with  statutory  requirement  as  to  no¬ 
tice  before  tax  deed,  5  ALR2d  1021. 

Tax  sale  as  freeing  property  from  possi¬ 
bility  of  further  assessments  for  benefits 
to  land,  11  ALR2d  1133. 

Effect  of  misnomer  of  landowner  or  de¬ 
linquent  taxpayer  in  notice,  advertise¬ 
ment,  etc.,  of  tax  foreclosure  or  sale,  43 
ALR2d  967. 

Validity  of  notice  of  tax  sale  or  of  tax 
sale  proceeding  which  fails  to  state  tax 
year  or  kind  or  type  of  taxes  covered  by 
tax  assessments,  43  ALR2d  988. 

Tax  sales  or  forfeitures  by  or  to  govern¬ 
mental  units  as  interrupting  adverse  pos¬ 
session,  50  ALR2d  600. 

Property  owner’s  liability  for  unpaid 
taxes  following  acquisition  of  property  by 
another  at  tax  sale,  100  ALR3d  593. 

Right  of  interested  party  receiving  due 
notice  of  tax  sale  or  of  right  to  redeem  to 
assert  failure  or  insufficiency  of  notice  to 
other  interested  party,  45  ALR4th  447. 

Doctrine  of  marshaling  assets  or  sale  in 
inverse  order  of  alienation  as  applicable  to 
tax  sale,  131  ALR4th  79. 

Easement,  servitude,  or  covenant  as  af¬ 
fected  by  sale  for  taxes,  7  ALR5th  187. 


ARTICLE  1 

SALES  UNDER  TAX  EXECUTIONS 


48-4-1.  Procedures  for  sales  under  tax  levies  and  executions. 

(a)(1)  Except  as  otherwise  provided  in  this  title,  when  a  levy  is  made 
upon  real  or  personal  property,  the  property  shall  be  advertised  and 
sold  in  the  same  manner  as  provided  for  executions  and  judicial  sales. 
Except  as  otherwise  provided  in  this  title,  the  sale  of  real  or  personal 
property  under  a  tax  execution  shall  be  made  in  the  same  manner  as 
provided  for  judicial  sales;  provided,  however,  that  in  addition  to  such 
other  notice  as  may  be  required  by  law,  in  any  sale  under  a  tax 
execution  made  pursuant  to  this  chapter,  the  defendant  shall  be 
given  ten  days’  written  notice  of  such  sale  by  registered  or  certified 
mail  or  statutory  overnight  delivery  The  notice  required  by  this  Code 
section  shall  be  sent: 

(A)  In  cases  of  executions  issued  by  a  county  officer  for  ad 
valorem  taxes,  to  the  defendant’s  last  known  address  as  listed  in 
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the  records  of  the  tax  commissioner  of  the  county  that  issued  the 
tax  execution; 

(B)  In  cases  of  executions  issued  by  a  municipal  officer  for  ad 
valorem  taxes,  to  the  defendant’s  last  known  address  as  listed  in 
the  records  of  the  municipal  officer  of  the  municipality  that  issued 
the  tax  execution;  or 

(C)  In  cases  of  executions  issued  by  a  state  officer,  to  the 
defendant’s  last  known  address  as  listed  in  the  records  of  the 
department  headed  by  the  issuing  officer. 

(2)  A  copy  of  the  notice  provided  for  in  paragraph  (1)  of  this 
subsection  shall  also  be  sent  by  the  same  tax  officer  sending  the 
notice  to  the  defendant  to  the  appropriate  tax  official  of  the  state, 
county,  or  municipality  which  also  has  issued  an  execution  with 
respect  to  such  property. 

(b)  If  two  or  more  executions  have  been  levied  against  a  defendant,  or 
if  two  or  more  in  rem  executions  have  been  levied  against  the  same 
unreturned  property,  such  executions  may  be  aggregated  and  a  single 
sale  may  be  conducted  for  the  total  amount  due  as  in  the  case  of  a  single 
execution,  and  the  12  month  period  of  redemption  provided  by  Code 
Section  48-4-40  shall  commence  as  to  all  such  executions  on  the  date  of 
such  sale,  provided  that  at  least  one  of  the  executions  meets  the 
provisions  of  this  Code  section. 

(c)  In  advertisements  for  sales  under  tax  executions,  the  property 
being  sold  may  alternatively  be  described  by  tax  parcel  identification 
number  and  current  street  address,  if  any,  together  with  a  reference  to 
the  recording  information  for  any  deed  conveying  title  to  such  property, 
without  the  necessity  of  using  a  full  and  complete  description  of  the 
property.  (Orig.  Code  1863,  §§  811,  813;  Code  1868,  §§  891,  893;  Code 
1873,  §§  888,  890;  Ga.  L.  1876,  p.  30,  §  1;  Code  1882,  §§  888,  890;  Civil 
Code  1895,  §§  905,  907;  Civil  Code  1910,  §§  1165,  1167;  Code  1933, 
§§  92-8101,  92-8102;  Code  1933,  §  91A-401,  enacted  by  Ga.  L.  1978,  p. 
309,  §  2;  Ga.  L.  1983,  p.  884,  §  3-34;  Ga.  L.  1985,  p.  1243,  §  4;  Ga.  L. 
1988,  p.  1957,  §  1;  Ga.  L.  1990,  p.  1875,  §  2;  Ga.  L.  2000,  p.  1408,  §  2; 
Ga.  L.  2000,  p.  1589,  §  3;  Ga.  L.  2002,  p.  1481,  §  2;  Ga.  L.  2006,  p.  770, 
§  4/SB  585.) 


Cross  references.  —  Judicial  sales 
generally,  §  9-13-140  et  seq. 

Editor’s  notes.  —  Ga.  L.  2000,  p.  1589, 
§  16,  not  codified  by  the  General  Assem¬ 
bly,  provides  that  the  amendment  to  this 
Code  section  is  applicable  with  respect  to 
notices  delivered  on  or  after  July  1,  2000. 


Ga.  L.  2006,  p.  770,  §  8/SB  585,  not 
codified  by  the  General  Assembly,  pro¬ 
vides:  “The  provisions  of  this  Act  shall 
apply  to  all  executions  transferred  on  or 
after  July  1,  2006.  Executions  transferred 
prior  to  July  1,  2006,  shall  not  be  affected 
by  this  Act.” 
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Law  reviews.  —  For  annual  survey  of 
real  property  law,  see  68  Mercer  L.  Rev. 


231  (2016). 


JUDICIAL  DECISIONS 


Sales  to  which  section  applicable. 

—  Statute  applies  as  well  to  sales  made 
under  execution  issued  by  the  comptroller 
general  (now  commissioner)  as  to  sales 
made  under  execution  issued  by  the  tax 
collector  of  any  county.  Bedgood  &  Royal  v. 
McLain,  89  Ga.  793,  15  S.E.  670  (1892). 

Statute  does  not  apply  to  sales  by 
the  marshal  of  a  town  or  city.  Ansley  v. 
Wilson,  50  Ga.  418  (1873). 

Sales  under  executions  for  munici¬ 
pal  taxes  must  strictly  comply  with 
requirements.  —  Prior  to  the  adoption  of 
the  Code,  the  utmost  particularity  was 
required  in  respect  to  sales  under  execu¬ 
tions  for  taxes,  and  the  law  had  to  be 
complied  with  in  every  respect.  Such  still 
is  the  case  as  to  sales  under  executions  for 
municipal  taxes.  Byars  v.  Curry,  75  Ga. 
515  (1885). 

Standing  to  attack  tax  sale.  — 

Holder  of  title  to  property  who  had  been 
given  notice  of  the  tax  sale  and  the  oppor¬ 
tunity  to  pay  the  tax  and  avoid  the  tax 
sale  could  not  attack  the  sale  on  the 
ground  of  lack  of  notice  to  another  party. 
GE  Capital  Mtg.  Servs.  Inc.  v.  Clack,  271 
Ga.  82,  515  S.E.2d  619  (1999). 

Sales  of  realty  under  tax  fieri  facias 
and  judgment  may  not  be  combined. 

—  Real  estate  when  sold  under  a  tax  fieri 
facias  being  redeemable,  and  when  sold 
under  a  judgment  being  irredeemable, 
there  is  such  incompatibility  in  these  in¬ 
cidents  that  they  cannot  combine  and  both 
follow  from  a  single  sale  made  by  one  and 
the  same  act,  though  sufficient  authority 
for  making  a  sale  of  either  class  be  in  the 
officer’s  hands.  Clower  v.  Fleming,  81  Ga. 
247,  7  S.E.  278  (1888). 

Effect  of  combined  sale  of  real  es¬ 
tate  under  fieri  facias  and  judgment. 

—  Sale  made  under  such  circumstances 
will  not  be  void,  but  will  assume  the 
characteristics  of  a  tax  sale.  Clower  v. 
Fleming,  81  Ga.  247,  7  S.E.  278  (1888). 

Officer  conducting  judicial  sale 
must  keep  sale  open  until  competent 
bid  is  received  or  until  the  officer  is 


satisfied  that  such  a  bid  will  not  be  of¬ 
fered.  Upon  failure  of  the  purchaser  to 
comply  with  a  high  bid,  the  sheriff  does 
not  have  the  authority  to  convey  the  prop¬ 
erty  to  the  next  highest  bidder,  but  may 
resell  the  property  within  legal  hours  on 
the  same  day  without  readvertisement. 
Wachovia  Mtg.  Co.  v.  DeKalb  County,  241 
Ga.  416,  246  S.E.2d  183  (1978). 

Property  sold  under  tax  execution 
should  be  knocked  off  to  highest  bid¬ 
der;  on  failure  of  the  highest  bidder  to 
comply  with  the  bid,  the  sheriff  has  no 
authority  to  convey  the  property  to  the 
next  highest  bidder.  Citizens  Bank  v.  La¬ 
mar  County,  187  Ga.  123,  200  S.E.  257 
(1938). 

Effect  of  “waiver”  by  highest  bidder 
in  favor  of  next  highest  bidder.  — 

When  land  levied  on  as  property  of  a 
named  person,  under  tax  execution 
against  such  person,  was  offered  for  sale 
by  the  sheriff  on  the  regular  sales  day  and 
the  county  was  outbid  by  the  bank  and  it 
was  knocked  off  to  the  bank,  and  when  the 
bank  did  not  on  the  day  of  the  sale  pay  the 
purchase  price  or  receive  a  deed,  but 
sometime  thereafter  “waived”  the  bank’s 
bid  in  favor  of  the  county  in  order  that  the 
sheriff  might  make  a  deed  to  the  county 
upon  the  county’s  bid,  which  action  was 
also  assented  to  by  the  defendant  in  the 
fieri  facias,  the  transaction  did  not  consti¬ 
tute  a  judicial  sale  of  the  land  to  the 
county,  and  a  deed  conveying  land  to  the 
county  was  void  as  against  the  holder  of 
an  outstanding  security  deed  executed  by 
the  defendant  in  fieri  facias  before  accrual 
of  taxes.  Citizens  Bank  v.  Lamar  County, 
187  Ga.  123,  200  S.E.  257  (1938). 

When  sale  deemed  complete  for 
purposes  of  measuring  period  of  re¬ 
demption.  —  For  purposes  of  determin¬ 
ing  the  right  to  redeem  land  which  has 
been  sold  at  a  tax  sale,  the  sale  is  not  to  be 
considered  complete  until  payment  of  pur¬ 
chase  money  by  bidder.  Zugar  v. 
Scarbrough,  186  Ga.  310,  197  S.E.  854 
(1938). 
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When  the  purchaser  at  a  tax  sale  was 
represented  at  the  sale  by  the  county  tax 
collector  who,  instead  of  paying  the 
amount  of  the  bid  to  the  sheriff,  merely 
paid  the  sheriff’s  costs  and  the  advertising 
fee  and,  in  an  adjustment  of  the  collector’s 
account  as  a  tax  collector,  settled  with  the 
county  commissioners  by  deducting  the 
taxes  from  credits  to  which  the  sheriff  was 
entitled,  there  was  no  such  payment  of  the 
purchase  money  as  to  cause  the  period  of 
redemption  to  commence.  Zugar  v. 
Scarbrough,  186  Ga.  310,  197  S.E.  854 
(1938). 

Right  of  redemption  following 
bankruptcy.  —  LLC  that  purchased  a 
debtor’s  home  at  a  tax  sale  held  pursuant 
to  O.C.G.A.  §  48-4-1  was  entitled  to  an 
order  lifting  the  stay  that  was  imposed 
when  the  debtor  declared  Chapter  13 
bankruptcy  so  the  LLC  could  foreclose  the 
deed  the  LLC  received;  although  the 
debtor  had  the  right  under  O.C.G.A. 
§  48-4-40  to  redeem  title  to  the  home  at 
the  time  the  debtor  declared  bankruptcy 
because  the  time  for  doing  so  had  not 
expired  under  state  law,  the  debtor  lost 
that  right  when  the  debtor  failed  to  pay 
the  LLC  the  amount  it  spent  to  purchase 
the  tax  deed,  and  the  debtor’s  attempt  to 
pay  that  amount  in  increments  through 
the  debtor’s  plan  failed  because  the  home 
was  not  property  of  the  debtor’s  bank¬ 
ruptcy  estate  under  11  U.S.C.S.  §  541. 
Harvest  Assets,  LLC  v.  Edwards  (In  re 
Edwards),  No.  14-51366-CRM,  2014 

Bankr.  LEXIS  5432  (Bankr.  N.D.  Ga.  Nov. 
13,  2014). 

Tax  sale  of  property  proper.  —  Trial 
court  properly  granted  summary  judg¬ 
ment  to  the  purchaser  of  real  estate  in  a 
quiet  title  action  that  involved  the  taxpay¬ 
er’s  home  and  the  taxpayer’s  failure  to  pay 
the  property  taxes  on  the  property  as  the 
property  was  properly  levied  upon  and  no 
question  of  fact  remained  that  the  sheriff 
officially  seized  the  property.  Further,  the 
affidavits  of  the  civil  process  coordinator 
at  the  time  of  the  tax  sale,  and  the  coor¬ 
dinator’s  successor,  were  properly  admit¬ 
ted  into  evidence  as  such  affidavits  fell 
within  the  business  records  exception  to 
the  rule  against  hearsay.  Davis  v. 
Harpagon  Co.,  LLC,  283  Ga.  539,  661 
S.E. 2d  545  (2008). 


In  a  purchaser’s  quiet  title  action 
against  the  executor  of  a  testatrix’s  estate, 
the  trial  court  did  not  err  in  adopting  the 
report  of  a  special  master  and  in  decreeing 
that  fee  simple  title  to  the  land  was  vested 
in  the  purchaser  because  the  purchaser 
acquired  title  to  the  property  by  virtue  of  a 
tax  sale  and  deed,  which  was  conducted  in 
accordance  with  O.C.G.A.  §  48-4-1  et  seq.; 
a  title  search  showed  the  testatrix’s 
nephew  as  holding  record  title  to  the  prop¬ 
erty,  but  out  of  caution,  both  the  nephew 
and  the  executor  were  served  with  notice 
of  the  tax  sale,  the  tax  commissioner  met 
with  the  executor  prior  to  the  sale  and 
offered  to  accept  payment  for  the  back 
taxes,  but  the  executor  failed  to  do  so,  and 
the  property  was  sold  to  the  purchaser, 
with  the  overage  going  to  the  nephew,  and 
the  executor  did  not  timely  seek  to  exer¬ 
cise  a  right  of  redemption  under  O.C.G.A. 
§  48-4-40.  Mann  v.  Blalock,  286  Ga.  541, 
690  S.E. 2d  375  (2010). 

Effect  of  tax  sale  under  an  execu¬ 
tion  issued  against  one  other  than 
property  owner.  —  When  an  owner  fails 
to  return  land,  there  is  no  provision  of  law 
whereby  the  owner’s  title  can  be  divested 
by  levy  and  sale  of  the  property  as  prop¬ 
erty  of  another  person  under  a  tax  execu¬ 
tion  issued  against  such  other  person. 
Nelson  v.  Brown,  174  Ga.  150,  162  S.E. 
276  (1932). 

As  a  general  rule,  no  property  can  be 
sold  under  a  tax  execution  in  personam  as 
the  property  of  the  defendant  therein,  if 
the  defendant  has  neither  title  nor  posses¬ 
sion,  nor  any  right  to  represent  the  person 
who  has  the  property;  and  a  sale  under 
these  circumstances  would  be  void  as  to 
the  true  owner.  James  v.  Riley,  181  Ga. 
454,  182  S.E.  604  (1935). 

Entitlement  to  excess  funds  after 
tax  sale.  —  Trial  court  erred  by  granting 
summary  judgment  to  the  property  owner 
because  the  trial  court  erred  by  holding 
that  the  security  deed  holder  lost  the 
holder’s  right  to  excess  funds  that  arose 
from  the  tax  sale  as  the  relevant  date 
under  O.C.G.A.  §  44-14-80  when  consid¬ 
ering  who  was  entitled  to  the  excess  funds 
from  the  tax  sale  was  the  tax  sale  date, 
not  the  fund  distribution  date.  Worth¬ 
while  Investments,  LLC  v.  Higgins,  337 
Ga.  App.  183,  787  S.E.2d  245  (2016). 
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Tax  commissioner  immune  to  ac¬ 
tion  for  damages  for  failure  to  give 
notice.  —  Property  owner’s  claim  for 
damages  based  on  a  county  tax  commis¬ 
sioner’s  failure  to  properly  send  notices 
required  by  O.C.G.A.  §§  9-13-13,  48-3-3, 
48-3-9(a),  and  48-4-1  was  barred  by  sover¬ 
eign  immunity;  O.C.G.A.  §§  15-13-2  and 
48-5-137  did  not  render  the  tax  commis¬ 
sioner  liable  as  an  ex-officio  sheriff  be¬ 


cause  the  notices  did  not  constitute  a 
“false  return”  or  legal  neglect  to  make  a 
“proper  return”.  Raw  Properties,  Inc.  v. 
Lawson,  335  Ga.  App.  802,  783  S.E.2d  161 
(2016). 

Cited  in  Croft  v.  Fairfield  Plantation 
Prop.  Owners  Ass’n,  276  Ga.  App.  311,  623 
S.E.2d  531  (2005);  DLT  List,  LLC  v. 
M7VEN  Supportive  Hous.  &  Dev.  Group, 
335  Ga.  App.  318,  779  S.E.2d  436  (2015). 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  30  Am.  Jur.  2d,  Execu¬ 
tions,  §  255  et  seq.  72  Am.  Jur.  2d,  State 
and  Local  Taxation,  §  807. 

C.J.S.  —  85  C.J.S.,  Taxation,  §  1221  et 
seq. 

ALR.  —  Doctrine  of  marshaling  assets 
or  sale  in  inverse  order  of  alienation  as 
applicable  to  tax  sale,  88  ALR  1216;  131 
ALR4th  79. 

Construction,  application,  and  effect  of 
statutory  provision  requiring  seizure  and 
possession  of  property  before  sale  for  de¬ 
linquent  taxes,  105  ALR  635. 

Right  of  officer  conducting  sale  under 
execution  or  distress  warrant  to  refuse  to 


accept  best  bid  because  inadequate,  110 
ALR  1077. 

What  amounts  to  a  sale  at  retail  within 
tax  statutes  or  ordinances,  139  ALR  372. 

Necessity  of  consent  of  court  to  tax  sale 
of  property  in  custody  of  court  or  of  re¬ 
ceiver  or  trustee  appointed  by  it,  3  ALR2d 
893. 

Property  owner’s  liability  for  unpaid 
taxes  following  acquisition  of  property  by 
another  at  tax  sale,  100  ALR3d  593. 

Right  of  interested  party  receiving  due 
notice  of  tax  sale  or  of  right  to  redeem  to 
assert  failure  or  insufficiency  of  notice  to 
other  interested  party,  45  ALR4th  447. 


48-4-2.  Assessment  and  disposition  of  unreturned  property. 


When  property  which  has  not  actually  been  returned  by  anyone  is 
assessed  for  taxes,  the  tax  collector  or  tax  commissioner  shall  issue  an 
execution  against  the  property  as  soon  as  it  is  assessed  for  the  amount 
due  and  costs.  The  sheriff  shall  advertise  the  property  for  sale  in  the 
newspaper  in  which  sheriff’s  sales  are  advertised  once  a  week  for  four 
weeks  before  the  day  of  sale.  If  the  taxes  are  not  paid  by  the  day  of  the 
sale,  the  property  shall  be  sold,  but  only  if  renting  or  hiring  the  property 
will  not  bring  the  requisite  amount.  Surplus  from  a  sale  after  the 
payment  of  the  taxes  and  costs  shall  be  paid  over  to  the  county 
governing  authority  as  a  part  of  the  educational  fund,  together  with  a 
statement  of  the  property  and  account  of  sales,  subject  to  the  claim  of 
the  true  owner  within  four  years.  (Orig.  Code  1863,  §  819;  Code  1868, 
§  899;  Code  1873,  §  897;  Code  1882,  §  897;  Civil  Code  1895,  §  908; 
Civil  Code  1910,  §  1168;  Code  1933,  §  92-8103;  Code  1933,  §  91A-402, 
enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1984,  p.  660,  §  1.) 

Law  reviews.  —  For  comment  on  Bell 
v.  Summerlin,  188  Ga.  648,  4  S.E.2d  831 
(1939),  see  2  Ga.  B.  J.  54  (1940). 
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JUDICIAL  DECISIONS 


When  section  inapplicable.  —  Stat¬ 
ute  is,  by  the  statute’s  express  terms, 
inapplicable  to  tax  sales  by  a  sheriff  when 
the  property  is  returned  for  taxes  by  the 
defendant  in  execution,  and  when  the  fieri 
facias  is  not  against  the  specific  property 
levied  upon,  but  against  the  whole  prop¬ 
erty  of  the  defendant  named  therein. 
Lumpkin  v.  Cureton,  119  Ga.  64,  45  S.E. 
729  (1903). 

What  execution  must  show.  —  When 
the  tax  collector  seeks  to  sell  land  which  is 
unreturned,  the  execution  should  not  only 
show  that  the  land  has  been  assessed  for 
taxes,  has  been  unreturned,  but  that  the 
owner  is  unknown;  for,  in  order  to  autho¬ 
rize  the  issuance  of  an  execution  for  the 
collection  of  taxes  in  rem,  it  is  necessary  to 
show  that  the  owner  thereof  is  unknown. 
Leonard  v.  Pilkinton,  99  Ga.  738,  27  S.E. 
753  (1896). 

Effect  of  misdescription  as  to  state 
of  improvement  of  land.  —  As  the  tax 

collector,  whether  unreturned  land  be 
wild  or  improved,  has  power  to  issue  exe¬ 
cution  against  the  land  for  taxes,  it  would 
seem  that  a  sale  is  not  void  because  of  a 
misdescription  of  the  land  as  wild  when  in 
fact  the  land  was  improved.  Gardner  v. 
Donaldson,  80  Ga.  71,  7  S.E.  163  (1887). 

No  authority  to  issue  execution  in 
rem  when  owner  in  possession.  —  Tax 
collector  has  no  authority  of  law  to  issue  a 


tax  execution  against  land  in  rem  if  its 
owner  is  in  possession  thereof  at  the  time 
when  it  becomes  the  officer’s  duty  to  make 
a  return  for  the  owner.  Norris  v.  Coley,  100 
Ga.  547,  28  S.E.  222  (1897). 

Effect  of  tax  deed  obtained  under  in 
rem  proceedings.  —  If  tax  deeds  repre¬ 
sent  in  rem  assessments,  levies,  and  sales, 
a  purchaser  under  such  deed  or  deeds 
acquires  a  good  title  as  against  the  whole 
world.  Panned  v.  Continental  Can  Co.,  554 
F.2d  216  (5th  Cir.  1977). 

When  execution  against  life  tenant 
deemed  in  rem.  —  Purchaser  at  a  sale 
under  a  tax  execution  in  personam 
against  a  life  tenant  acquires  only  the  life 
estate  but  when  (a)  the  life  tenant  is  in 
possession,  (b)  the  whole  property  is  lev¬ 
ied  upon,  and  (c)  execution  embraces  only 
the  taxes  upon  the  specific  property,  the 
purchaser  acquires  title  to  the  fee,  and  the 
whole  property,  including  the  remainder 
estate,  as  well  as  the  life  estate,  passes. 
Panned  v.  Continental  Can  Co.,  554  F.2d 
216  (5th  Cir.  1977). 

Misapplication  of  surplus.  —  It  may 

be  that  the  persons  having  charge  of  the 
disbursement  of  the  educational  fund 
might  maintain  an  action  against  the  or¬ 
dinary  (now  county  governing  authority) 
for  a  misapplication  of  the  surplus,  if  not 
barred.  Summers  v.  Christian,  72  Ga.  193 
(1883). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Tax  executions  in  rem  are  issuable  owner  is  unknown.  1972  Op.  Att’y  Gen. 
only  if  property  is  unreturned  and  No.  U72-80. 

RESEARCH  REFERENCES 


C.J.S.  —  85  C.J.S.,  Taxation,  §  1221  et 
seq. 

ALR.  —  Failure  of  advertisement  in 
judicial  proceeding  for  sale  of  land  for 
delinquent  taxes  or  foreclosure  of  tax  lien, 
to  describe  lands  affected,  as  contrary  to 
due  process  of  law  or  other  constitutional 
objection,  107  ALR  285. 

Sale  of  property  at  tax  sale  for  more  or 


less  than  the  amount  of  taxes,  penalties, 
and  costs,  as  affecting  its  validity,  147 
ALR  1141. 

Constitutionality  of  statutes  authoriz¬ 
ing  tax  sale  or  resale  for  less  than  the 
amount  of  the  taxes  due,  155  ALR  1177. 

What  constitutes  “execution”  of  tax  deed 
beginning  or  ending  period  for  redemption 
from  tax  sale,  166  ALR  853. 
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48-4-3.  Duties  of  levying  officers. 

The  tax  collector  or  tax  commissioner  may  place  his  executions  in  the 
hands  of  any  constable  of  the  county,  who  shall  be  authorized  to  collect 
or  levy  the  executions  in  any  part  of  the  county.  The  constable  or  other 
levying  officer  to  whom  the  tax  collector  or  tax  commissioner  delivers 
the  tax  executions  for  collection  shall  proceed  promptly  to  enforce  by 
levy  and  sale  the  collection  of  the  executions.  The  levying  or  collecting 
officer  shall  make  prompt  settlements  with  the  tax  collector  or  tax 
commissioner  and  in  no  event  shall  be  allowed  longer  than  90  days  from 
the  time  the  executions  are  placed  in  his  hands  within  which  to  make 
final  settlement  with  the  tax  collector  or  tax  commissioner  and  return 
to  the  tax  collector  or  tax  commissioner  the  tax  collected  and  the 
uncollected  executions  with  proper  entries  on  the  executions.  Any 
constable  or  other  levying  officer  who  fails  or  refuses  to  make  a  final 
return  or  settlement  within  the  time  provided  in  this  Code  section  shall 
forfeit  all  costs  due  him  on  the  executions  and  shall  be  subject  to  be 
ruled  before  any  court  of  competent  jurisdiction  and  made  to  account  as 
required  by  this  Code  section.  (Orig.  Code  1863,  §  812;  Code  1868, 
§  892;  Code  1873,  §  889;  Code  1882,  §  889;  Civil  Code  1895,  §  906;  Ga. 
L.  1899,  p.  26,  §  1;  Civil  Code  1910,  §  1166;  Code  1933,  §  92-8104; 
Code  1933,  §  91A-403,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

JUDICIAL  DECISIONS 


Marshal  of  the  municipal  court  of 
Columbus  has  authority  to  conduct 
tax  sales.  Percy  Wilson  Mtg.  &  Fin.  Corp. 
v.  Sizemore,  167  Ga.  App.  211,  305  S.E.2d 
903  (1983). 

Constable  not  treated  as  officer  of  a 
particular  court  or  district.  —  Consta¬ 
ble  is  not  treated  as  the  officer  of  a  partic¬ 
ular  justice’s  court  or  limited  to  making  a 
levy  within  the  constable’s  district,  but 
the  tax  collector  may  place  the  fieri  facias 
in  the  hands  of  any  one  constable  of  the 
county,  who  shall  be  authorized  to  collect 
or  levy  the  same  in  any  part  of  the  county. 


Winn  v.  Butts,  127  Ga.  385,  56  S.E.  406 
(1907). 

Order  in  which  parcels  of  realty 
levied  on.  —  Before  levy  upon  property  in 
a  house  and  lot,  indivisible,  and  of  great 
value,  to  pay  city  taxes,  the  marshal  of  the 
city  should  exhaust  smaller  and  less  valu¬ 
able  parcels  assessed  by  the  city  at  more 
than  enough  to  pay  double  the  tax  fieri 
facias  levied.  But  if  the  sale  be  postponed 
at  the  instance  of,  and  assented  to  by,  the 
defendant  in  fieri  facias  the  defendant 
cannot  attack  the  levy  as  excessive.  Jones 
v.  Johnson,  60  Ga.  260  (1878). 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State 
and  Local  Taxation,  §§  620,  621,  769  et 
seq. 

ALR.  —  Payment  of  tax  or  redemption 
from  tax  sale  by  public  officer  for  benefit  of 
owner,  66  ALR  1035. 


Provisions  of  tax  statute  as  to  time  for 
performance  of  acts  by  boards  or  officers 
as  mandatory  or  directory,  151  ALR  248. 
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48-4-4.  Purchase  by  one  obligated  to  pay. 

One  who  is  obligated  to  pay  a  tax  on  property  cannot  strengthen  his 
title  by  purchasing  the  property  at  a  tax  sale.  Each  such  purchase  shall 
be  treated  as  payment  for  the  tax  due.  (Civil  Code  1895,  §  904;  Civil 
Code  1910,  §  1164;  Code  1933,  §  92-8105;  Code  1933,  §  91A-404, 


enacted  by  Ga.  L.  1978,  p.  309,  § 

History  of  Code  section.  —  This  Code 
section  is  derived  from  the  decision  in 

JUDICIAL 

Effect  of  purchase  or  redemption 
by  person  liable  for  taxes.  —  One  who 

is  bound  to  pay  the  tax  on  property  cannot 
strengthen  one’s  title  by  purchasing  at  a 
tax  sale;  such  purchase  shall  be  treated  as 
payment  of  the  tax  due.  The  same  rule 
applies  when,  after  a  sale  for  taxes,  the 
property  is  redeemed  by  the  person  liable 
therefor.  Holliday  v.  Guill,  196  Ga.  723,  27 
S.E.2d  398  (1943). 

Purchase  by  heir  at  law  deemed 
purchase  by  one  obligated  for  tax.  — 

As  between  the  plaintiff  in  execution  and 
the  administrator,  it  is  the  duty  of  the 
administrator  to  pay  the  taxes  during  the 
course  of  administration;  but  the  title  to 
the  realty  having  vested  in  the  heirs  at 
law  subject  only  to  administration  for  the 
payment  of  debts  and  distribution,  such 
duty  as  to  payment  of  taxes  extends,  at 
least  morally  or  equitably,  to  the  heirs  at 
law,  since  the  administrator  is  a  mere 
trustee  holding  the  land  for  their  benefit. 
Therefore,  the  claimant,  as  an  heir  at  law, 
cannot  strengthen  the  claimant’s  title 
against  the  plaintiff  in  execution  by  pur¬ 
chasing  the  property  at  a  tax  sale;  nor  can 
the  claimant  do  so  indirectly  by  purchas¬ 
ing  from  another  who  had  purchased  at 
such  a  sale.  This  is  true  even  though  the 
claimant  purchases  from  the  other  person 

RESEARCH 

Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State 
and  Local  Taxation,  §  842. 

C.J.S.  —  33  C.J.S.,  Executions,  §§  346, 
347.  85  C.J.S.,  Taxation,  §  1293. 

ALR.  —  Right  of  delinquent  taxpayer  or 


2.) 

Burns  v.  Lewis,  86  Ga.  591,  13  S.E.  123 
(1891). 

DECISIONS 

after  the  period  of  redemption  has  ex¬ 
pired.  Veal  v.  Veal,  192  Ga.  503,  15  S.E. 2d 
725  (1941). 

Statute  inapplicable  when  tax¬ 
payer  purchases  from  sale  purchaser 
or  transferee.  —  Statute  inapplicable 
when  the  purchaser  at  the  tax  sale  con¬ 
veys  the  property  to  another,  although  the 
latter  buys  the  property  for  the  use  of  the 
taxpayer,  to  whom  the  purchaser  agrees  to 
convey  it  upon  the  payment  to  the  pur¬ 
chaser  by  the  taxpayer  of  the  amount 
which  the  purchaser  is  out  upon  the  pur¬ 
chase,  when  such  amount  has  not  been 
paid.  Miller  v.  Jennings,  168  Ga.  101,  147 
S.E.  32  (1929). 

Effect  of  conspiracy  intended  to  de¬ 
feat  outstanding  security  interest.  — 

When  one  other  than  the  owner  of  realty 
sold  for  taxes  holds  an  option  to  acquire 
from  the  purchaser  at  a  tax  sale  the  tax 
title  thereto  for  the  benefit  of  the  owner,  as 
per  a  conspiracy  to  defeat  an  outstanding 
security  deed,  after  the  legal  period  for 
redemption  from  such  tax  sale  has  ex¬ 
pired,  the  holder  of  the  outstanding  secu¬ 
rity  deed  to  such  realty,  who  by  grace  of 
the  holder  of  the  tax  title  is  accorded  the 
privilege  of  redeeming  the  realty  from  the 
tax  sale,  is  entitled  to  relief  in  a  court  of 
equity.  Horton  v.  Johnson,  192  Ga.  338,  15 
S.E. 2d  605  (1941). 

REFERENCES 

other  person  having  an  original  interest  in 
the  property  to  purchase  at,  or  acquire 
and  hold,  as  against  taxing  unit,  title 
derived  from  or  through,  tax  sale,  136 
ALR  1145. 
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48-4-5.  Payment  of  excess. 


(a)  If  there  are  any  excess  funds  after  paying  taxes,  costs,  and  all 
expenses  of  a  sale  made  by  the  tax  commissioner,  tax  collector,  or 
sheriff,  or  other  officer  holding  excess  funds,  the  officer  selling  the 
property  shall  give  written  notice  of  such  excess  funds  to  the  record 
owner  of  the  property  at  the  time  of  the  tax  sale  and  to  the  record  owner 
of  each  security  deed  affecting  the  property  and  to  all  other  parties 
having  any  recorded  equity  interest  or  claim  in  such  property  at  the 
time  of  the  tax  sale.  Such  notice  shall  be  sent  by  first-class  mail  within 
30  days  after  the  tax  sale.  The  notice  shall  contain  a  description  of  the 
land  sold,  the  date  sold,  the  name  and  address  of  the  tax  sale  purchaser, 
the  total  sale  price,  and  the  amount  of  excess  funds  collected  and  held 
by  the  tax  commissioner,  tax  collector,  sheriff,  or  other  officer.  The 
notice  shall  state  that  the  excess  funds  are  available  for  distribution  to 
the  owner  or  owners  as  their  interests  appear  in  the  order  of  priority  in 
which  their  interests  exist. 

(b)  The  tax  commissioner,  tax  collector,  sheriff,  or  other  officer  may 
file,  when  deemed  necessary,  an  interpleader  action  in  superior  court 
for  the  payment  of  the  amount  of  such  excess  funds.  Such  excess  funds 
shall  be  distributed  by  the  superior  court  to  the  intended  parties, 
including  the  owner,  as  their  interests  appear  and  in  the  order  of 
priority  in  which  their  interests  exist.  The  cost  of  litigation  of  such  an 
interpleader  action,  including  reasonable  attorney’s  fees,  shall  be  paid 
from  the  excess  funds  upon  order  of  the  court. 

(c)  After  five  years  have  elapsed  from  the  tax  sale  date,  the  tax 
commissioner,  tax  collector,  sheriff,  or  other  officer  holding  excess  funds 
shall  pay  over  to  the  department  any  excess  unclaimed  funds  and  for 
which  no  action  or  proceeding  is  pending  in  a  claim  for  payment.  Once 
excess  funds  are  placed  in  the  possession  of  the  department,  only  a 
court  order  from  an  interpleader  action  filed  in  the  county  where  the  tax 
sale  occurred,  by  the  claimant  for  the  funds,  shall  serve  as  justification 
for  release  of  the  funds.  (Orig.  Code  1863,  §  814;  Code  1868,  §  894; 
Code  1873,  §  892;  Code  1882,  §  892;  Civil  Code  1895,  §  912;  Civil  Code 
1910,  §  1175;  Code  1933,  §  92-8106;  Code  1933,  §  91A-405,  enacted  by 
Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  2002,  p.  1481,  §  3;  Ga.  L.  2006,  p.  770, 
§  5/SB  585;  Ga.  L.  2010,  p.  878,  §  48/HB  1387.) 


Editor’s  notes.  —  Ga.  L.  2006,  p.  770, 
§  8,  not  codified  by  the  General  Assembly, 
provides:  “The  provisions  of  this  Act  shall 
apply  to  all  executions  transferred  on  or 
after  July  1,  2006.  Executions  transferred 


prior  to  July  1,  2006,  shall  not  be  affected 
by  this  Act.” 

Law  reviews.  —  For  annual  survey  on 
real  property,  see  65  Mercer  L.  Rev.  233 
(2013). 
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JUDICIAL  DECISIONS 


Responsibility  of  holding  excess 
funds  in  the  levying  officer.  —  Lan¬ 
guage  of  O.C.G.A.  §  48-4-5  directing  that 
excess  funds  be  paid  over  to  the  “person 
authorized  to  receive  the  excess”  should  be 
consistently  construed.  Thus,  regardless 
of  who  owns  the  tax  execution,  the  sheriff 
holds  excess  tax  sale  funds  as  the  fidu¬ 
ciary  of  the  record  property  owner  and  is 
not  authorized  to  release  such  funds  to  the 
transferee  of  the  tax  execution.  Alexander 
Inv.  Group,  Inc.  v.  Jarvis,  263  Ga.  489,  435 
S.E.2d  609  (1993). 

As  against  the  lienee,  the  lienor  has 
no  right  to  the  excess  from  a  sale  of  the 
encumbered  property  under  tax  fieri 
facias,  even  were  the  security  returned  for 
taxation  and  assessed  in  the  name  of  the 
lienor,  since  under  this  statute  the  excess 
from  any  tax  sale  is  to  be  paid  to  the 
person  authorized  to  receive  the  excess. 
Particularly  is  this  true  if  the  lienor  has 
contracted  to  keep  the  taxes  on  the  prop¬ 
erty  paid;  the  fact  that  the  property  was 
improperly  returned  for  taxation  in  the 
name  of  the  husband  of  the  lienor  and  the 
tax  assessed  against  the  property  in  his 
name  would  not  render  the  husband  the 
person  authorized  to  receive  such  excess 
from  the  tax  sale.  Simmons  v.  May,  53  Ga. 
App.  454,  186  S.E.  441  (1936). 

Effect  of  nonpayment  of  excess  on 
right  of  redemption.  —  Fact  that  “ex¬ 
cess”  was  never  paid  to  the  sheriff  or 
settled  in  any  manner  furnishes  an  addi¬ 
tional  reason  why  the  tax  sale  was  not 
complete,  relative  to  the  owner’s  right  to 
redeem.  Zugar  v.  Scarbrough,  186  Ga.  310, 
197  S.E.  854  (1938). 

Accrual  of  interest  on  surplus.  — 
When  a  sheriff  sells  land  as  the  property 
of  an  unrepresented  estate  for  taxes  and, 
after  payment  of  the  taxes  and  cost,  a 
surplus  remains  in  the  sheriff’s  hands,  the 
sheriff’s  term  of  office  expires  and  the 
sheriff  thereafter  dies,  and  a  number  of 
years  ensue  before  there  is  any  adminis¬ 
tration  upon  the  estate  of  the  person 
whose  property  has  thus  been  sold,  in  a 
suit  by  the  administrator  upon  such  es¬ 
tate  upon  the  official  bond  of  the  sheriff, 
interest  should  be  counted  from  the  date 
of  the  qualification  of  the  administrator. 


Morrison  v.  Slaton,  148  Ga.  294,  96  S.E. 
422  (1918). 

Transfer  of  entitlement  to  excess 
funds  allowed.  —  As  a  matter  of  law,  a 
defendant  in  fieri  facias  can  effect  a  trans¬ 
fer  of  the  defendant’s  entitlement  to  the 
excess  funds  generated  in  a  tax  sale  under 
O.C.G.A.  §  48-4-5.  Barrett  v.  Marathon 
Inv.  Corp.,  268  Ga.  App.  196,  601  S.E. 2d 
516  (2004). 

State  of  title  held  by  purchaser  or 
purchaser’s  grantee  pending  period 
of  redemption.  —  Trial  court  properly 
granted  summary  judgment  to  an  associ¬ 
ation,  and  the  association’s  employee  and 
a  board  member,  on  the  claims  by  a  prop¬ 
erty  purchaser  against  them  for  extortion 
and  removal  of  liens  arising  out  of  the 
purchaser’s  failure  to  pay  association  fees 
after  purchasing  seven  properties  in  a 
subdivision  through  a  tax  sale  resulting 
from  unpaid  property  taxes;  while  it  was 
true  that  the  purchaser  did  not  obtain  a 
fee  simple  absolute  title,  and  that  title 
could  be  restored  to  specified  predecessors 
through  redemption  or  before  the  pur¬ 
chaser  gave  notice  pursuant  to  O.C.G.A. 
§  48-4-45,  the  purchaser  did  receive  title 
sufficient  to  trigger  automatic  member¬ 
ship  in  the  association  and  was  thus  re¬ 
quired  to  pay  its  assessed  fees.  Croft  v. 
Fairfield  Plantation  Prop.  Owners  Ass’n, 
276  Ga.  App.  311,  623  S.E.2d  531  (2005). 

Second  unauthorized  tax  sale  did 
not  affect  fee  simple  title  of  buyer  at 
first  tax  sale.  —  Although  a  county  did 
not  have  the  recognized  statutory  option 
of  conducting  a  second  tax  sale  in  order  to 
satisfy  the  remainder  of  the  tax  deficiency 
owed,  and  while  the  assignee  who  took  the 
property  as  a  result  of  the  second  tax  sale 
might  be  entitled  to  a  refund  of  the  pur¬ 
chase  price,  the  special  master’s  recom¬ 
mendation  to  issue  a  decree  of  fee  simple 
title  in  the  underlying  property  to  the 
buyer  at  the  first  tax  sale  was  upheld  on 
appeal.  DRST  Holdings,  Ltd.  v.  Agio  Corp., 
282  Ga.  903,  655  S.E.2d  586  (2008). 

Tax  deed  purchaser  responsible  for 
taxes  after  tax  sale.  —  Tax  deed  pur¬ 
chaser,  not  the  church,  a  defendant  in  fi. 
fa.,  was  obligated  to  pay  ad  valorem  taxes 
that  accrued  after  the  tax  sale  and  before 
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redemption,  and  the  tax  commissioner 
could  not  use  the  excess  funds  to  satisfy 
the  buyer’s  tax  obligation  that  occurred 
after  the  tax  sale.  Iglesia  Del  Dios  Vivo 
Columna  Y  Apoyo  De  La  Verdad  La  Luz 
Del  Mundo,  Inc.  v.  Downing,  321  Ga.  App. 
778,  742  S.E.2d  742  (2013). 

No  right  to  excess  funds  generated 
by  tax  sale.  —  Trial  court  did  not  err  in 
granting  a  tax  commissioner  summary 
judgment  in  a  lienholder’s  action  under 
O.C.G.A.  §  15-13-3  to  recover  excess 
funds  from  a  tax  sale  because  at  the  time 
of  the  tax  sale,  at  the  time  the  tax  com¬ 
missioner  notified  the  record  owner  of  the 
property  and  record  lienholders  of  the 
excess  tax  sale  funds,  and  at  the  time  the 
tax  commissioner  paid  the  excess  tax  sale 
funds  to  the  record  owner  of  the  property, 
the  lienholder  had  no  recorded  hen  or 
interest  in  the  property;  after  the  tax 
commissioner  fulfilled  the  obligation  un¬ 
der  O.C.G.A.  §  48-4-5(a)  to  give  notice  to 
the  record  property  owner  and  lienhold¬ 
ers,  the  property  owner  submitted  the 
only  claim  to  the  tax  commissioner  for  the 
excess  tax  sale  funds,  and  the  lienholder 
failed  to  show  that  more  was  required  of 
the  tax  commissioner  before  the  funds 
were  disbursed.  Brina  Bay  Holdings,  LLC 
v.  Echols,  314  Ga.  App.  242,  723  S.E.2d 
533  (2012),  overruled  on  other  grounds, 
DLT  List,  Inc.  v.  M7ven  Supportive  Hous. 
&  Dev.  Group,  335  Ga.  App.  318,  779 
S.E.2d  436  (2015). 

Entitlement  to  excess  funds  after 
tax  sale.  —  Trial  court  erred  by  granting 
summary  judgment  to  the  property  owner 
because  the  trial  court  erred  by  holding 
that  the  security  deed  holder  lost  the 
holder’s  right  to  excess  funds  that  arose 
from  the  tax  sale  as  the  relevant  date 
under  O.C.G.A.  §  44-14-80  when  consid¬ 
ering  who  was  entitled  to  the  excess  funds 
from  the  tax  sale  was  the  tax  sale  date, 
not  the  fund  distribution  date.  Worth¬ 
while  Investments,  LLC  v.  Higgins,  337 
Ga.  App.  183,  787  S.E.2d  245  (2016). 

Trial  court  erred  by  awarding  excess 
funds  from  a  tax  sale  to  a  redeeming 
creditor  because  although  the  creditor  had 
an  interest  in  the  property  at  the  time  of 
the  tax  sale  that  gave  the  creditor  a  stat¬ 
utory  right  of  redemption,  it  was  undis¬ 
puted  that  the  creditor’s  security  deed  had 


now  been  fully  satisfied,  and  the  creditor 
no  longer  retained  any  priority  lien  on  the 
property;  thus,  the  administrator  of  the 
original  owner’s  estate  was  the  party  en¬ 
titled  to  receipt  of  the  funds.  Bridges  v. 
Collins-Hooten,  339  Ga.  App.  756,  792 
S.E.2d  721  (2016). 

Recovery  of  excess  proceeds  from 
tax  commissioner.  —  Holding  company 
was  entitled  to  recover  from  the  tax  com¬ 
missioner  the  amounts  necessary  to  pay 
the  tax  executions  from  the  excess  pro¬ 
ceeds  of  the  tax  sales  before  any  payments 
to  the  owners  of  record  at  the  time  of  the 
tax  sale.  As  the  holder  of  the  tax  liens,  the 
holding  company  had  the  right  to  be  paid 
“before  any  other  debt,  lien,  or  claim  of 
any  kind”  could  be  claimed  by  the  parties 
entitled  to  receive  them,  including  those 
who  hold  other  liens  against  the  property. 
Scott  v.  Vesta  Holdings  I,  LLC,  275  Ga. 
App.  196,  620  S.E.2d  447  (2005). 

Interpleader  and  attorney  fees 
awarded  to  tax  director.  —  Trial  court 
properly  allowed  the  Georgia  Tax 
Director  to  interplead  in  the  tax  sale 
action  regarding  disbursement  of  excess 
funds  and  award  the  director  attorney 
fees  because  O.C.G.A.  §  48-4-5(b)  permit¬ 
ted  interpleader  as  well  as  a  reasonable 
attorney  fee  and  the  fee  was  not  condi¬ 
tioned  upon  litigation.  Bridges  v. 
Collins-Hooten,  339  Ga.  App.  756,  792 
S.E.2d  721  (2016). 

Original  owner  not  redeemer  was 
entitled  to  excess  proceeds  of  tax 
sale.  —  Pursuant  to  O.C.G.A.  §  48-4-5(a), 
a  county  tax  commissioner  was  properly 
ordered  to  disburse  excess  tax-sale  funds 
totaling  $105,188  to  the  original  owner  of 
the  property  and  not  the  redeemer  of  the 
property  from  a  tax  sale  purchaser;  the 
redemption  price  would  be  the  first  prior¬ 
ity  lien,  here  the  only  lien,  against  the 
property  going  forward.  DLT  List,  LLC  v. 
M7VEN  Supportive  Hous.  &  Dev.  Group, 
335  Ga.  App.  318,  779  S.E.2d  436  (2015). 

To  the  extent  that  Wester  v.  United 
Capital  Finance  of  Atlanta,  LLC,  282  Ga. 
App.  392,  638  S.E.2d  779  (2006),  and 
United  Capital  Finance  of  Atlanta  v. 
American  Investment  Assoc.,  302  Ga. 
App.  400,  691  S.E.2d  272  (2010),  held  that 
the  redeeming  creditor  at  a  tax  sale  had  a 
first  priority  claim  on  the  excess  tax  funds 
for  the  amount  paid  to  redeem  the  prop- 
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erty,  those  cases  are  overruled.  DLT  List, 
LLC  v.  M7VEN  Supportive  Hous.  &  Dev. 
Group,  335  Ga.  App.  318,  779  S.E.2d  436 
(2015). 

County’s  immunity  from  suit.  — 

Pursuant  to  O.C.G.A.  §  36-1-4  and  Ga. 
Const.  1983,  Art.  I,  Sec.  II,  Para.  IX(e),  a 
county  was  immune  from  a  lender’s  suit 
because  the  lender  pointed  to  no  statute 
creating  a  waiver  of  immunity  or  any 

RESEARCH 

Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State 
and  Local  Taxation,  §  812. 

C.J.S.  —  33  C.J.S.,  Executions,  §  429. 
85  C.J.S. ,  Taxation,  §§  1312,  1313. 

ALR.  —  Tax  deed  and  recitals  therein 
as  evidence  of  regularity  of  tax  proceed¬ 
ings  as  to  advertising  and  notice  of  sale, 

48-4-6.  Validity  of  deed  made  at 


factual  scenario  warranting  a  waiver  with 
respect  to  the  lender’s  claim  that  the 
county  failed  to  give  it  notice  of  the  avail¬ 
ability  of  excess  funds  following  a  tax  sale 
as  required  by  O.C.G.A.  §  48-4-5.  Bartow 
County  v.  S.  Dev.,  Ill,  L.P.,  325  Ga.  App. 
879,  756  S.E.2d  11  (2014). 

Cited  in  Nat’l  Tax  Funding,  L.P  v. 
Harpagon  Co.,  277  Ga.  41,  586  S.E.2d  235 
(2003). 

REFERENCES 

and  as  to  time,  manner,  and  place  of  sale, 
30  ALR  8;  88  ALR  264. 

Sale  of  property  at  tax  sale  for  more  or 
less  than  the  amount  of  taxes,  penalties, 
and  costs  as  affecting  its  validity,  97  ALR 
842;  147  ALR  1141. 

tax  sale. 


The  deed  or  bill  of  sale  made  by  the  sheriff  to  the  purchaser  at  a  tax 
sale  shall  be  just  as  valid  as  if  made  under  an  ordinary  execution 
issuing  from  the  superior  court.  (Orig.  Code  1863,  §  815;  Code  1868, 
§  895;  Code  1873,  §  893;  Code  1882,  §  893;  Civil  Code  1895,  §  913; 
Civil  Code  1910,  §  1176;  Code  1933,  §  92-8107;  Code  1933,  §  91A-406, 
enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 


JUDICIAL  DECISIONS 


Inapplicable  to  sales  for  municipal 
taxes.  —  Statute  has  no  application  to 
deeds  made  by  a  municipal  officer  founded 
on  sales  for  municipal  taxes.  Ansley  v. 
Wilson,  50  Ga.  418  (1873);  Johnson  v. 
Phillips  &  Co.,  89  Ga.  286,  15  S.E.  368 
(1892). 

Recitals  in  deed  as  to  manner  of 
sale  presumed  correct.  —  Recitals  in  a 
deed  in  regard  to  the  conduct  of  the  selling 
officer,  the  levying  officer,  with  respect  to 
advertisements  and  the  like  are  presump¬ 
tively  correct.  Livingston  v.  Hudson,  85 
Ga.  835,  12  S.E.  17  (1890);  Bennett  v. 

RESEARCH 

C.J.S.  —  33  C.J.S.,  Executions,  §  464 
et  seq.  85  C.J.S.,  Taxation,  §  1468  et  seq. 

ALR.  —  Necessity  of  actual  possession 


Southern  Pine  Co.,  123  Ga.  618,  51  S.E. 
654  (1905). 

Admissibility  in  evidence.  —  Statute 
does  not  give  tax  titles  a  higher  status 
than  belongs  to  a  deed  made  by  the  sheriff 
under  the  judgment  of  a  court,  and  such  a 
deed,  unsupported  by  the  execution  on 
which  it  is  based  is  generally  not  admis¬ 
sible  in  evidence.  Sabattie  v.  Baggs,  55  Ga. 
572  (1876). 

Cited  in  Whitaker  Acres,  Inc.  v. 
Schrenk,  170  Ga.  App.  238,  316  S.E.2d 
537  (1984). 
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to  give  title  by  adverse  possession  under 
invalid  tax  title,  22  ALR  550. 

Right  of  holder  of  tax  title  or  certificate 
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of  sale  to  reimbursement  by  taxing  au¬ 
thorities  where  sale  proves  invalid,  77 
ALR  824;  116  ALR  1408. 

Tax  deeds  and  recitals  therein  as  evi¬ 
dence  of  regularity  of  tax  proceedings  as  to 
advertising  and  notice  of  sale,  and  as  to 
time,  manner,  and  place  of  sale,  88  ALR 
264. 

Time  limitation  for  attack  on  tax  title  as 
affected  by  defective  description  of  prop¬ 
erty  in  the  assessment  or  the  tax  deed, 
133  ALR  570. 

Payment,  tender,  or  deposit  of  tax  as 


condition  of  injunction  against  issuance  of 
tax  deed  upon  ground  that  it  had  become 
barred  by  lapse  of  time  or  that  the  prop¬ 
erty  had  been  redeemed,  134  ALR  543. 

Rights  and  remedies  of  owner  against 
holder  of  invalid  tax  title  respecting  rents 
and  profits  or  use  and  occupation,  173 
ALR  1179. 

Statutory  limitation  of  period  for  attack 
on  tax  deed  as  affected  by  failure  to  com¬ 
ply  with  statutory  requirement  as  to  no¬ 
tice  before  tax  deed,  5  ALR2d  1021. 


48-4-7.  Authority  of  levying  officer  to  put  purchaser  in  posses¬ 
sion  of  land. 


The  officer  selling  property  at  a  tax  sale  shall  have  the  authority  to 
put  purchasers  in  possession  of  land  sold  under  tax  fi.  fas.,  as  in  other 
cases.  (Orig.  Code  1863,  §  816;  Code  1868,  §  896;  Code  1873,  §  894; 
Code  1882,  §  894;  Civil  Code  1895,  §  914;  Civil  Code  1910,  §  1177; 
Code  1933,  §  92-8108;  Code  1933,  §  91A-407,  enacted  by  Ga.  L.  1978, 
p.  309,  §  2.) 


JUDICIAL  DECISIONS 

No  right  to  possession  pending  re-  sion  until  after  the  time  for  redemption 
demption.  —  Purchaser  of  land  at  a  tax  has  expired.  Elrod  v.  Groves,  116  Ga.  468, 
sale  is  not  entitled  to  be  placed  in  posses-  42  S.E.  731  (1902). 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  30  Am.  Jur.  2d,  Execu-  C.J.S.  —  33  C.J.S.,  Executions,  §§  496, 
tions,  §  403  et  seq.  72  Am.  Jur.  2d,  State  497.  85  C.J.S. ,  Taxation,  §  1480  et  seq. 
and  Local  Taxation,  §  853. 


ARTICLE  2 

PURCHASE  BY  COUNTIES 

48-4-20.  Authority  of  counties  to  buy  property  sold  under  tax 
executions. 

(a)  The  governing  authority  of  any  county  may  purchase  and  hold  in 
its  official  capacity  any  real  property  offered  for  sale  by  virtue  of  tax 
executions,  except  that  the  governing  authority  may  bid  on  the  real 
property  only  when  other  bids  do  not  cover  the  amount  of  the  tax 
executions  and  costs. 

(b)  The  governing  authority  of  the  county  shall  not  bid  more  for  the 
property  than  the  amount  of  taxes  and  costs.  The  governing  authority, 
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upon  bidding  on  any  property,  shall  draw  its  warrant  on  the  county 
treasurer  to  pay  to  the  levying  officers  the  costs  due  on  the  tax 
executions  and  costs  accrued  in  effecting  the  sales.  The  governing 
authority  of  the  county  shall  not  be  required  to  pay  the  proportionate 
part  of  the  taxes  due  the  state,  any  school  district,  or  any  other  political 
subdivision  or  authority  of  counties  by  virtue  of  the  tax  sale  until  the 
real  property  is  redeemed  in  the  manner  provided  in  this  chapter  or  is 
resold  by  the  governing  authority  of  the  county. 

(c)  The  12  months’  redemption  period  allowed  under  this  chapter  for 
the  redemption  of  realty  sold  under  a  tax  execution  shall  begin  to  run 
from  the  date  of  the  sale;  provided,  however,  that  the  redemption  period 
for  any  realty  sold  under  a  tax  execution  before  April  22,  1981,  shall 
expire  on  December  31,  1988.  (Ga.  L.  1892,  p.  252,  §  1;  Civil  Code  1895, 
§  915;  Civil  Code  1910,  §  1178;  Code  1933,  §  92-8201;  Ga.  L.  1937,  p. 
446,  §  1;  Code  1933,  §  91A-420,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga. 
L.  1981,  p.  1857,  §  9;  Ga.  L.  1988,  p.  1957,  §  2.) 

Law  reviews.  —  For  article  surveying  ments  in  Georgia’s  real  property  laws,  see 
recent  legislative  and  judicial  develop-  31  Mercer  L.  Rev.  187  (1979). 


JUDICIAL  DECISIONS 


Effect  of  redemption  on  vesting  ti¬ 
tle.  —  Purchaser  at  tax  sale  acquires 
defeasible  title,  under  which  the  pur¬ 
chaser  is  entitled  to  a  deed  from  the  officer 
selling  the  property,  and  can  convey  the 
purchaser’s  own  defeasible  title  to  another 
person,  subject  only  to  the  right  of  re¬ 
demption.  If  the  amount  required  for  re¬ 
demption  is  paid  or  sufficiently  tendered, 
such  payment  or  tender  revests  title  in  the 
owner,  but  otherwise,  at  the  expiration  of 
the  redemption  period,  title  becomes  abso¬ 
lute  in  the  purchaser  or  the  purchaser’s 
grantee.  Durham  v.  Crawford,  196  Ga. 
381,  26  S.E.2d  778  (1943). 


Availability  of  injunctive  relief  to 
preserve  right  of  redemption.  —  An 

injunction  will  lie  in  favor  of  the  owner  of 
land  bought  by  the  county  at  a  tax  sale  in 
order  to  prevent  the  county  from  reselling 
the  land  before  the  time  claimed  by  the 
owner  as  expiration  of  the  owner’s  re¬ 
demption  period,  when  it  is  alleged  that 
the  county  is  threatening  to  sell  the  land 
in  small  tracts  to  numerous  purchasers 
while  the  right  of  redemption  still  exists, 
which  if  done  would  subject  the  owner  to  a 
multiplicity  of  suits  with  such  purchasers. 
Newsom  v.  Dade  County,  177  Ga.  612,  171 
S.E.  145  (1933). 
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C.J.S.  —  85  C.J.S.,  Taxation,  §  1336  et 
seq. 

ALR.  —  Right  of  public  officer  to  pur¬ 
chase  tax  certificates  or  tax  titles,  5  ALR 
969. 

Sale  of  property  at  tax  sale  for  more  or 
less  than  the  amount  of  taxes,  penalties, 


and  costs,  as  affecting  its  validity,  147 
ALR  1141. 

Who  may  redeem,  from  a  tax  foreclosure 
or  sale,  property  to  which  title  or  record 
ownership  is  held  by  corporation,  54 
ALR2d  1172. 
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48-4-21.  Right  of  redemption;  disposition  of  unredeemed  prop¬ 
erty  by  county  governing  authority. 

(a)  When  real  property  sold  under  and  by  virtue  of  tax  executions  is 
successfully  bid  on  by  the  governing  authority  of  a  county,  the  owner  of 
such  property  shall  have  the  privilege  of  redeeming  it  as  in  other  cases. 

(b)  The  governing  authority  of  the  county  may  dispose  of  real 
property  purchased  under  a  tax  execution,  and  remaining  unredeemed, 
as  provided  in  this  title.  (Ga.  L.  1892,  p.  252,  §§  2,  3;  Civil  Code  1895, 
§§  916,  917;  Civil  Code  1910,  §§  1179,  1180;  Code  1933,  §§  92-8202, 
92-8203;  Code  1933,  §§  91A-421,  91A-422,  enacted  by  Ga.  L.  1978,  p. 
309,  §  2.) 


JUDICIAL  DECISIONS 


Effect  of  redemption  on  vesting  of 
title.  —  Purchaser  at  tax  sale  acquires 
defeasible  title  under  which  the  purchaser 
is  entitled  to  a  deed  from  the  officer  selling 
the  property,  and  can  convey  the  purchas¬ 
er’s  own  defeasible  title  to  another  person, 
subject  only  to  the  right  of  redemption.  If 
the  amount  required  for  redemption  is 


paid  or  sufficiently  tendered,  such  pay¬ 
ment  or  tender  revests  title  in  the  owner, 
but  otherwise,  at  the  expiration  of  the 
redemption  period,  title  becomes  absolute 
in  the  purchaser  or  the  purchaser’s 
grantee.  Durham  v.  Crawford,  196  Ga. 
381,  26  S.E.2d  778  (1943). 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  30  Am.  Jur.  2d,  Execu¬ 
tions,  §  522  et  seq.  72  Am.  Jur.  2d,  State 
and  Local  Taxation,  §§  900  et  seq.,  916. 

C.J.S.  —  85  C.J.S.,  Taxation,  §§  1343 
et  seq. 

ALR.  —  Right  of  public  officer  to  pur¬ 
chase  tax  certificates  or  tax  titles,  5  ALR 
969. 

Right  of  person  under  disability  to  re¬ 
deem  from  tax  sale,  65  ALR  582;  159  ALR 
1467. 

Necessity  and  sufficiency  of  statement 
in  notice  of  application  for  tax  deed,  or 
notice  to  redeem  from  tax  sale,  as  regards 
time  for  redemption,  82  ALR  502. 

Judgment  as  lien  on  judgment  debtor’s 
equity  of  redemption  in  land  sold  for 
taxes,  91  ALR  647. 

Unexpired  right  of  redemption  as  affect¬ 
ing  status  of  purchaser  at  judicial  or  exe¬ 


cution  sale  as  sole  unconditional  owner 
within  insurance  policy,  91  ALR  1439. 

Refusal  of  tender,  made  under  protest, 
of  amount  required  for  redemption  from 
tax  sale,  142  ALR  1198. 

One  in  adverse  possession  as  within 
class  of  persons  entitled  to  redeem  from 
tax  sale,  164  ALR  1285. 

Statutory  limitation  of  period  for  attack 
on  tax  deed  as  affected  by  failure  to  com¬ 
ply  with  statutory  requirement  as  to  no¬ 
tice  before  tax  deed,  5  ALR2d  1021. 

Who  may  redeem,  from  a  tax  foreclosure 
or  sale,  property  to  which  title  or  record 
ownership  is  held  by  corporation,  54 
ALR2d  1172. 

Necessity  and  sufficiency  of  tender  of 
payment  by  one  seeking  to  redeem  prop¬ 
erty  from  mortgage  foreclosure,  80  ALR2d 
1317. 
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48-4-22.  Authority  of  counties  to  buy  property  sold  under  tax 
executions;  finality  of  tax  execution  sales;  issuance  of 
“Bill  of  Sale  for  Personal  Property.” 

(a)  The  governing  authority  of  any  county  may  purchase  and  hold  in 
its  official  capacity  any  personal  property  offered  for  sale  by  virtue  of 
tax  executions,  except  that  the  governing  authority  may  bid  on  the 
personal  property  only  when  other  bids  do  not  cover  the  amount  of  tax 
executions,  accrued  interest,  penalties,  and  costs. 

(b)  The  governing  authority  of  the  county  shall  not  bid  more  for  the 
property  than  the  amount  of  taxes,  accrued  interest,  penalties,  and 
costs.  The  governing  authority,  upon  bidding  on  any  property,  shall 
draw  its  warrant  on  the  county  treasurer  to  pay  to  the  levying  officers 
the  costs  due  on  the  tax  executions  and  costs  accrued  in  effecting  tax 
sales.  The  governing  authority  of  the  county  shall  not  be  required  to  pay 
the  proportionate  part  of  the  taxes  due  the  state,  any  school  district,  or 
any  other  political  subdivision  or  authority  of  counties  by  virtue  of  the 
tax  sale  until  the  personal  property  is  resold  by  the  governing  authority 
of  the  county  in  the  manner  provided  by  law. 

(c)  When  personal  property  is  sold  under  tax  executions  at  a  tax  sale, 
the  sale  is  final. 

(d)  The  officer  authorized  to  conduct  tax  sales  shall  issue  a  “Bill  of 
Sale  for  Personal  Property”  to  the  purchaser  at  the  tax  sale,  and  it  shall 
be  substantially  as  follows: 

STATE  OF  GEORGIA 
_ COUNTY 

BILL  OF  SALE  FOR  PERSONAL  PROPERTY 

This  assignment  made  _ ,  between  the  tax  commis¬ 
sioner  and  ex  officio  sheriff  of _ County,  and 

_ ,  as  purchaser, 

Witnesseth:  That, 

Whereas,  in  obedience  to  writ(s)  of  fieri  facias  issued  against 

_ ,  the  taxpayer  and  defendant  in  fi.  fa.,  for  unpaid 

state,  county,  and  applicable  school  taxes  for  the  years 

_ ,  said  tax  commissioner  and  ex  officio  sheriff  of 

_ County  did  on _ ,  seize,  levy,  and  serve 

notice  on  the  within  described  personal  property  and,  after  the 
same  being  duly  advertised  agreeable  to  law,  expose  the  said 
property  within  the  legal  hours  of  sale,  at  public  outcry  before  the 

courthouse  door  in _ County,  Georgia,  on  the  day  and 

year  first  above  written,  when  and  where  the  same  was  knocked 
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down  to  the  named  purchaser  for  the  highest  and  best  bid  amount 
shown  below,  said  purchaser  being  the  highest  and  best  bidder. 

Now,  therefore,  in  consideration  of  the  sum  of  $ _ , 

receipt  of  which  is  hereby  acknowledged,  the  tax  commissioner  and 

ex  officio  sheriff  of _ County  does  assign,  bargain,  and 

sell,  so  far  as  the  office  of  ex  officio  sheriff  authorizes  him,  unto  the 
said  purchaser,  heirs,  and  assigns, 


To  have  and  to  hold  the  said  described  personal  property, 
together  with  all  the  rights  and  also  all  the  estate,  right,  title, 
interest,  claim,  or  demand  of  the  said  taxpayer  and  defendant  in  fi. 
fa.,  heirs,  and  assigns,  legal,  equitable,  or  otherwise  whatsoever,  in 
and  to  the  same,  unto  the  said  purchaser,  heirs,  and  assigns. 

In  witness  whereof,  the  said  tax  commissioner  and  ex  officio 

sheriff  of _ _ _ County  has  set  his  hand  and  affixed  his 

seal  hereto  on  the  day  and  year  first  above  written. 


Tax  commissioner  and 
ex  officio  sheriff  of 
_ _ _  County,  Georgia 

Signed,  sealed,  and 
delivered  in  the 
presence  of: 


Unofficial 

witness 


Notary  public 

(Code  1981,  §  48-4-22,  enacted  by  Ga.  L.  1984,  p.  904,  §  1.) 

48-4-23.  County  tax  commissioners  and  certain  employees  pro¬ 
hibited  from  purchasing  property  offered  for  sale  un¬ 
der  tax  executions  or  tax  foreclosure  proceedings; 
criminal  penalties. 

(a)  A  tax  commissioner  and  any  person  employed  in  the  office  of  the 
tax  commissioner  working  on  behalf  of  the  tax  commissioner  shall  not, 
directly  or  indirectly,  acquire  an  interest  in,  buy,  or  profit  from  any  real 
property  sold  at  public  auction  by  the  county  for  which  such  tax 
commissioner  or  employee  thereof  serves  for  delinquent  taxes,  except 
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that  such  tax  commissioner  or  employee  thereof  may  purchase  property 
sold  at  public  auction  for  delinquent  taxes  if  such  tax  commissioner  or 
employee  has  any  ownership  interest  in  the  property  and  had  an 
ownership  interest  in  the  property  at  the  time  the  taxes  became 
delinquent. 

(b)  Any  person  who  violates  subsection  (a)  of  this  Code  section  shall 
be  guilty  of  a  misdemeanor  and  shall,  upon  conviction  thereof,  be 
punished  by  imprisonment  for  a  period  of  not  more  than  one  year,  by  a 
fine  not  to  exceed  $1,000.00,  or  both. 

(c)  Any  sale,  transfer,  or  acquisition  of  interest  in  any  real  property 
in  violation  of  this  Code  section  shall  be  void.  (Code  1981,  §  48-4-23, 
enacted  by  Ga.  L.  2007,  p.  Ill,  §  1/HB  222.) 

Law  reviews.  —  For  survey  article  on 
local  government  law,  see  59  Mercer  L. 

Rev.  285  (2007). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 

Fingerprinting  of  offenders  not  re-  one  that  requires  fingerprinting.  2009  Op. 
quired.  —  Violation  of  O.C.G.A.  Att’y  Gen.  No.  2009-1. 

§  48-4-23  is  not  an  offense  designated  as 

ARTICLE  3 

REDEMPTION  OF  PROPERTY  SOLD  FOR  TAXES 


JUDICIAL  DECISIONS 


Redemption  provisions  to  be  liber¬ 
ally  construed.  —  Former  Code  1933,  ch. 
92-83  (see  now  O.C.G.A.  Art.  3,  Ch.  4,  T. 
48)  was  to  be  construed  liberally  and  most 


favorably  to  persons  allowed  by  the  stat¬ 
ute  to  redeem.  Union  Cent.  Life  Ins.  Co.  v. 
Bank  of  Tignall,  182  Ga.  233,  185  S.E.  108 
(1936). 
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ALR.  —  Payment,  tender,  or  deposit  of 
tax  as  condition  of  injunction  against  is¬ 
suance  of  tax  deed  upon  ground  that  it 
had  become  barred  by  lapse  of  time  or  that 
the  property  had  been  redeemed,  134  ALR 
543. 

Constitutionality  of  provision  for  ser¬ 
vice  by  publication  of  notice  of  proceeding 
by  purchaser  at  tax  sale  to  foreclose  delin¬ 
quent  owner’s  right  of  redemption,  or  of 
other  proceeding  to  perfect  tax  purchas¬ 
er’s  title,  145  ALR  597. 

Constitutionality,  construction,  and  ap¬ 
plication  of  statutes  providing  for  partial 


or  proportional  redemption  from  tax  sale 
of  land,  145  ALR  1328. 

Who  entitled  to  rents  and  profits,  or 
rental  value,  during  the  redemption  pe¬ 
riod  following  tax  sale,  147  ALR  1084. 

What  constitutes  “execution”  of  tax  deed 
beginning  or  ending  period  for  redemption 
from  tax  sale,  166  ALR  853. 

Who  may  redeem,  from  a  tax  foreclosure 
or  sale,  property  to  which  title  or  record 
ownership  is  held  by  corporation,  54 
ALR2d  1172. 

Necessity  and  sufficiency  of  tender  of 
payment  by  one  seeking  to  redeem  prop- 
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erty  from  mortgage  foreclosure,  80  ALR2d 
1317. 


48-4-40.  Persons  entitled  to  redeem  land  sold  under  tax  execu¬ 
tion;  payment;  time. 


Whenever  any  real  property  is  sold  under  or  by  virtue  of  an  execution 
issued  for  the  collection  of  state,  county,  municipal,  or  school  taxes  or  for 
special  assessments,  the  defendant  in  fi.  fa.  or  any  person  having  any 
right,  title,  or  interest  in  or  lien  upon  such  property  may  redeem  the 
property  from  the  sale  by  the  payment  of  the  amount  required  for 
redemption,  as  fixed  and  provided  in  Code  Section  48-4-42: 

(1)  At  any  time  within  12  months  from  the  date  of  the  sale;  and 

(2)  At  any  time  after  the  sale  until  the  right  to  redeem  is  foreclosed 
by  the  giving  of  the  notice  provided  for  in  Code  Section  48-4-45.  (Orig. 
Code  1863,  §  820;  Code  1873,  §  898;  Code  1882,  §  898;  Civil  Code 
1895,  §  909;  Civil  Code  1910,  §  1169;  Code  1933,  §  92-8301;  Ga.  L. 
1937,  p.  491,  §  2;  Code  1933,  §  91A-430,  enacted  by  Ga.  L.  1978,  p. 
309,  §  2;  Ga.  L.  1980,  p.  10,  §  9;  Ga.  L.  2016,  p.  758,  §  1/SB  379;  Ga. 
L.  2016,  p.  793,  §  1/HB  51.) 


The  2016  amendments.  —  The  first 
2016  amendment,  effective  July  1,  2016, 
deleted  “the  redemption  price  or”  follow¬ 
ing  “payment  of”  near  the  end  of  the 
introductory  paragraph.  The  second  2016 
amendment,  effective  July  1,  2016,  made 
identical  changes. 


Law  reviews.  —  For  annual  survey  of 
real  property  law,  see  57  Mercer  L.  Rev. 
331  (2005).  For  annual  survey  of  real 
property  law,  see  58  Mercer  L.  Rev.  367 
(2006).  For  annual  survey  of  real  property 
law,  see  68  Mercer  L.  Rev.  231  (2016). 


JUDICIAL  DECISIONS 


Analysis 

General  Consideration 
Persons  Who  May  Redeem 
Redemption  Period 
Tender  and  Payment 

Title  to,  and  Rights  in,  Property  Pending  Redemption 


General  Consideration 

Effect  of  subsequent  executions.  — 

It  is  not  necessary  for  those  seeking  and 
entitled  to  redeem  to  tender  the  amount  of 
tax  fi.  fas.  issued  subsequently  to  the  sale. 
LaRoche  v.  Kinchlo,  154  Ga.  547,  114  S.E. 
706  (1922). 

Sale  under  both  tax  fi.  fa.  and  judg¬ 
ment.  —  Though  there  is  incompatibility 
in  selling  land  under  both  a  tax  fi.  fa.  and 
a  fi.  fa.  founded  on  the  judgment  of  a  court 
at  the  same  time,  the  sale  is  not  void.  The 


result  is  to  annex  to  the  sale  as  against 
both  fi.  fas.  the  statutory  incident  of  re¬ 
demption.  The  property  is  redeemable  by 
refunding  the  whole  amount  paid  by  the 
purchaser,  with  the  statutory  premium 
thereon,  but  not  by  refunding  a  less 
amount  measured  by  the  taxes  due. 
Clower  v.  Fleming,  81  Ga.  247,  7  S.E.  278 
(1888). 

No  redemption  in  case  of  drainage 
district  assessment.  —  Right  of  redemp¬ 
tion  is  not  given  when  land  is  sold  under 
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General  Consideration  (Cont’d) 

execution  issued  for  an  assessment  to 
meet  interest  or  principal,  or  the  cost  of 
draining  the  land  in  a  drainage  district. 
Sigmon-Reinhardt  Co.  v.  Atkins  Nat’l 
Bank,  163  Ga.  136,  135  S.E.  720  (1926). 

Executor  failed  to  exercise  right  of 
redemption.  —  In  a  purchaser’s  quiet 
title  action  against  the  executor  of  a  tes¬ 
tatrix’s  estate,  the  trial  court  did  not  err  in 
adopting  the  report  of  a  special  master 
and  in  decreeing  that  fee  simple  title  to 
the  land  was  vested  in  the  purchaser 
because  the  purchaser  acquired  title  to 
the  property  by  virtue  of  a  tax  sale  and 
deed,  which  was  conducted  in  accordance 
with  O.C.G.A.  §  48-4-1  et  seq.;  a  title 
search  showed  the  testatrix’s  nephew  as 
holding  record  title  to  the  property,  but 
out  of  caution,  both  the  nephew  and  the 
executor  were  served  with  notice  of  the 
tax  sale,  the  tax  commissioner  met  with 
the  executor  prior  to  the  sale  and  offered 
to  accept  payment  for  the  back  taxes,  but 
the  executor  failed  to  do  so,  and  the  prop¬ 
erty  was  sold  to  the  purchaser,  with  the 
overage  going  to  the  nephew,  and  the 
executor  did  not  timely  seek  to  exercise  a 
right  of  redemption  under  O.C.G.A. 
§  48-4-40.  Mann  v.  Blalock,  286  Ga.  541, 
690  S.E. 2d  375  (2010). 

Intervention  to  redeem  when  inter¬ 
vention  previously  denied  on  other 
grounds.  —  Judgment  sustaining  a  gen¬ 
eral  demurrer  (now  motion  to  dismiss)  to 
an  intervention  seeking  to  cancel  tax 
deeds,  which  intervention  is  on  grounds 
that  the  levy  was  excessive  and  that  an 
interest  less  than  the  fee  was  conveyed, 
will  not  bar  subsequent  intervention  by  an 
owner  within  the  redemption  period,  seek¬ 
ing  to  redeem  the  property  as  provided  by 
law.  Forrester  v.  Lowe,  192  Ga.  469,  15 
S.E. 2d  719  (1941). 

Statute  makes  no  exception  in  fa¬ 
vor  of  minors  for  redeeming  property 
sold  under  a  tax  execution.  Dawson  v. 
Dawson,  106  Ga.  45,  32  S.E.  29  (1898). 

Power  to  issue  injunctions.  —  Supe¬ 
rior  courts  are  empowered  to  issue  injunc¬ 
tions,  Ga.  Const.  1983,  Art.  VI,  Sec.  I, 
Para.  IV;  O.C.G.A.  §  15-6-8,  and  nothing 
in  O.C.G.A.  §  48-4-40(1)  deprives  them  of 
that  power  in  the  arena  of  redemption  of 


property  following  a  tax  sale.  Am.  Lien 
Fund,  LLC  v.  Dixon,  286  Ga.  562,  690 
S.E. 2d  415  (2010). 

Cited  in  Southerland  v.  Bradshaw,  252 
Ga.  294,  313  S.E.2d  92  (1984); 

Funderburke  v.  Kellet,  257  Ga.  822,  364 
S.E. 2d  845  (1988);  Tavakolian  v.  Agio 
Corp.,  283  Ga.  App.  881,  642  S.E.2d  903 
(2007);  DRST  Holdings,  Ltd.  v.  Agio  Corp., 
282  Ga.  903,  655  S.E.2d  586  (2008). 

Persons  Who  May  Redeem 

Corporations.  —  No  construction, 
however  liberal,  which  could  be  given  this 
statute  granting  the  privilege  of  redeem¬ 
ing  land  sold  for  taxes  to  the  owner 
thereof,  can  inure  to  the  benefit  of  a  party, 
if  the  owner  be  a  corporation,  and  it  a 
mere  stockholder  therein.  Carver  Cotton 
Gin  Co.  v.  Barrett  &  Caswell,  66  Ga.  526 
(1881). 

Wife,  who  is  a  beneficiary  of  a 
homestead  estate  sold  under  tax  fi.  fa. 
against  the  husband,  can  redeem  the 
property.  Lamar  v.  Sheppard,  80  Ga.  25,  5 
S.E.  247  (1887). 

Trustee  in  bankruptcy,  as  a  creditor 
of  a  bankrupt,  can  redeem  land  sold 
under  tax  fieri  facias  if  the  trustee  desires. 
In  re  Rogers  &  Williams,  3  F.  Supp.  116 
(S.D.  Ga.  1933). 

Right  of  redemption  following 
bankruptcy.  —  LLC  that  purchased  a 
debtor’s  home  at  a  tax  sale  held  pursuant 
to  O.C.G.A.  §  48-4-1  was  entitled  to  an 
order  lifting  the  stay  that  was  imposed 
when  the  debtor  declared  Chapter  13 
bankruptcy  so  the  LLC  could  foreclose  the 
deed  the  LLC  received;  although  the 
debtor  had  the  right  under  O.C.G.A. 
§  48-4-40  to  redeem  title  to  the  home  at 
the  time  the  debtor  declared  bankruptcy 
because  the  time  for  doing  so  had  not 
expired  under  state  law,  the  debtor  lost 
that  right  when  the  debtor  failed  to  pay 
the  LLC  the  amount  it  spent  to  purchase 
the  tax  deed,  and  the  debtor’s  attempt  to 
pay  that  amount  in  increments  through 
the  debtor’s  plan  failed  because  the  home 
was  not  property  of  the  debtor’s  bank¬ 
ruptcy  estate  under  11  U.S.C.  §  541.  Har¬ 
vest  Assets,  LLC  v.  Edwards  (In  re  Ed¬ 
wards),  No.  14-51366-CRM,  2014  Bankr. 
LEXIS  5432  (Bankr.  N.D.  Ga.  Nov.  13, 
2014). 
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Lienholders  acquiring  interest  sub¬ 
sequent  to  tax  sale.  —  O.C.G.A. 
§  48-4-45  does  not  provide  that  the  inter¬ 
est  must  have  been  held  at  the  time  of  the 
tax  sale.  The  statute  requires  notice  to 
lienholders  who  exist  at  the  time  of  any 
attempted  foreclosure  of  the  right  of  re¬ 
demption.  Therefore,  such  lienholders  are 
not  barred  from  the  right  of  redemption  by 
reason  of  having  acquired  their  interest 
subsequent  to  the  tax  sale.  Leathers  v. 
McClain,  255  Ga.  378,  338  S.E.2d  666 
(1986). 

Interest  re-conveyed  prior  to  re¬ 
demption  deadline.  —  Chapter  13 
debtor  had  a  right  of  redemption  under 
Georgia  state  law  as  of  the  debtor’s  peti¬ 
tion  date  as  the  debtor  obtained  an  inter¬ 
est  in  the  property  when  the  property  was 
re-conveyed  to  the  debtor  prior  to  the 
redemption  deadline.  Although  the  tax 
sale  purchaser  held  legal  title  to  the  prop¬ 
erty,  the  bundle  of  rights  retained  by  the 
debtor  was  property  of  the  debtor’s  bank¬ 
ruptcy  estate.  In  re  Jimerson,  564  B.R. 
430  (Bankr.  N.D.  Ga.  2017). 

Redemption  Period 

When  time  begins  to  run  against 
owner.  —  Year  for  redemption  of  property 
sold  for  taxes  runs  from  the  date  of  the 
sale  and  not  from  the  time  when  the 
sheriff’s  deed  is  recorded.  Boyd  v.  Wilson, 
86  Ga.  379,  12  S.E.  744  (1890). 

When  out  of  time  redemption  is  per¬ 
missible.  —  An  appellant  was  entitled  to 
fee  simple  title  to  a  50-acre  tract  as  a 
predecessor  in  interest  who  purchased  the 
property  from  the  county  after  the  county 
had  purchased  the  property  at  a  tax  sale 
did  not  make  an  out-of-time  redemption 
under  former  Code  1933,  §  92-8301  (see 
now  O.C.G.A.  §  48-4-40(2))  as  the  exten¬ 
sion  of  the  right  to  redeem  was  not  en¬ 
acted  until  after  the  death  of  the  initial 
purchaser,  who  was  the  predecessor’s  par¬ 
ent;  the  notice  requirement  in  O.C.G.A. 
§  48-4-45  also  was  not  enacted  at  that 
time.  Selph  v.  Williams,  284  Ga.  349,  667 
S.E. 2d  40  (2008). 

Tender  after  the  time  allowed  by 

law  for  redemption  under  a  tax  sale  is 
without  efficacy,  and  an  allegation  thereof 
should  be  stricken  on  demurrer  (now  mo¬ 
tion  to  dismiss).  Allen  v.  Gates,  145  Ga. 


652,  89  S.E.  821  (1916). 

Redemption  after  expiration  of  pe¬ 
riod  with  permission  of  purchaser.  — 

Although  the  statute  affords  a  positive 
right  to  redeem  only  within  the  specified 
period,  the  statute  does  not  inhibit  the 
purchaser  from  according  redemption  af¬ 
ter  the  period  has  expired  as  a  matter  of 
grace.  Union  Cent.  Life  Ins.  Co.  v.  Bank  of 
Tignall,  182  Ga.  233,  185  S.E.  108  (1936); 
Caffey  v.  Parris,  186  Ga.  303,  197  S.E.  898 
(1938). 

Power  of  court  of  equity  to  allow 
redemption  after  expiration  of  pe¬ 
riod.  —  After  statutory  redemption  pe¬ 
riod  has  expired,  the  right  to  redeem  is 
gone,  and  there  is  no  power  even  in  a  court 
of  equity  to  authorize  redemption  of  the 
property  in  such  cases.  Boroughs  v.  Lance, 
213  Ga.  143,  97  S.E.2d  357  (1957). 

Court  not  precluded  from  acting 
after  12  months  have  passed.  —  The 
declaration  in  O.C.G.A.  §  48-4-40(1)  that 
one  entitled  to  redeem  the  property  may 
do  so  within  12  months  did  not  preclude 
the  trial  court  from  acting  after  those  12 
months  had  passed.  The  taxpayer  seeking 
redemption  sought  an  injunction  preserv¬ 
ing  the  parties’  status  quo  well  before  the 
passage  of  12  months.  Am.  Lien  Fund, 
LLC  v.  Dixon,  286  Ga.  562,  690  S.E.2d  415 
(2010). 

Interest  acquired  following  re¬ 
demption  date.  —  Oral  agreement  to 
buy  a  homeowner’s  association’s  lien  and 
indebtedness  against  real  property  was 
required  to  be  in  writing  and  signed  by  the 
party  to  be  charged  pursuant  to  O.C.G.A. 
§  13-5-30(4);  because  the  buyer  did  not 
acquire  an  interest  in  the  property  until 
after  the  date  of  redemption,  contrary  to 
O.C.G.A.  §§  48-4-40  and  48-4-41,  the  re¬ 
demption  was  void.  DRST  Holdings,  Ltd. 
v.  Brown,  290  Ga.  317,  720  S.E. 2d  626 
(2012). 

Application  to  bankruptcy  pro¬ 
ceedings.  —  When  Chapter  13  debtor 
proposed  an  extension  plan  prior  to  the 
date  when  the  right  of  redemption  would 
have  expired  under  Georgia  state  law, 
without  regard  to  an  extension  provided 
by  11  U.S.C.  §  108,  the  debtor  did  not 
reside  on  that  property,  and  the  Chapter 
13  plan  would  pay  the  redemption  amount 
in  full,  plus  interest,  then  the  redemption 
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Redemption  Period  (Cont’d) 

amount  could  be  paid  over  the  length  of 
the  plan  regardless  of  whether  applicable 
state  law  required  a  lump  sum  payment. 
In  re  Jimerson,  564  B.R.  430  (Bankr.  N.D. 
Ga.  2017). 

Tender  and  Payment 

Requirements  as  to  tender  on  offer 
to  redeem.  —  Tender  on  an  offer  to  re¬ 
deem  property  from  taxes  not  only  must 
be  in  due  time  and  manner,  but  be  contin¬ 
uous,  with  a  continuous  offer  to  pay;  and  if 
such  continuity  is  not  otherwise  shown,  at 
least  bringing  money  into  court  on  filing 
suit  is  necessary  in  place  of  continuous 
offer  by  pleading.  Durham  v.  Crawford, 
196  Ga.  381,  26  S.E.2d  778  (1943). 

Sale  not  complete  until  purchase 
money  paid.  —  Relative  to  the  right  of 
the  owner  to  redeem  the  land,  the  sale  will 
not  be  considered  as  complete  until  pay¬ 
ment  of  the  purchase  money  by  the  bidder. 
The  owner  has  12  months  from  the  time  of 
such  payment  within  which  to  tender  the 
money  to  the  purchaser  for  the  purpose  of 
redemption.  Wood  v.  Henry,  107  Ga.  389, 
33  S.E.  410  (1899).  See  also  Cason  v. 
United  Realty  &  Auction  Co.,  158  Ga.  584, 
123  S.E.  894  (1924). 

Deposit  with  clerk  of  unendorsed 
draft  as  tender.  —  Under  requirement 
either  that  continuous  good  tender  be 
made  or  that  actual  money  be  paid  into 
court,  mere  deposit  with  the  clerk  of  a 
draft  drawn  on  bank  of  another  state, 
payable  to  order  of  the  defendant  and 
unendorsed,  would  not  suffice  as  tender 
on  an  offer  to  redeem  property  from  taxes; 
because  the  draft  was  not  endorsed;  be¬ 
cause  its  payment  could  be  stopped  or 
refused,  and  because  there  was  no  show¬ 
ing  that  the  plaintiff  had  funds  sufficient 
for  payment  of  the  draft  on  deposit  with 
the  drawee  bank.  Durham  v.  Crawford, 
196  Ga.  381,  26  S.E.2d  778  (1943). 

To  whom  tender  made  when  pur¬ 
chaser  at  sale  has  conveyed  property 
to  another.  —  Tender  on  offer  to  redeem 
property  from  a  tax  sale  was  ineffective 
when  it  is  made  to  the  purchaser  at  a  tax 
sale  instead  of  to  the  purchaser’s  grantee, 
after  the  grantee  had  paid  the  full  tax 
money  and  consideration  to  the  purchaser, 


and  the  person  offering  to  redeem  knew  of 
such  status  of  the  property.  Durham  v. 
Crawford,  196  Ga.  381,  26  S.E.2d  778 
(1943). 

Payment  or  tender  of  redemption 
amount  as  prerequisite  to  equitable 
relief.  —  Under  maxim  that  “he  who 
would  have  equity  must  do  equity”,  not 
only  must  the  party  seeking  equitable 
relief  from  a  tax  sale  have  paid  or  ten¬ 
dered  sum  due  to  the  other  party,  but  one 
must  have  done  so  before  filing  of  suit, 
unless  tender,  or  offer  to  restore  be  ex¬ 
cused  upon  some  equitable  ground.  Dur¬ 
ham  v.  Crawford,  196  Ga.  381,  26  S.E. 2d 
778  (1943). 

No  actual,  present  bona  fide  offer  to 
pay  redemption  price.  —  Defendant’s 
motion  for  summary  judgment  on  the  es¬ 
tates’  claims  pertaining  to  the  redemption 
of  the  disputed  property  sold  at  a  tax  sale 
was  properly  granted  because  there  was 
no  evidence  of  record  demonstrating  an 
actual,  present  bona  fide  offer  on  behalf  of 
the  estates  to  pay  the  redemption  price 
before  the  suit  was  filed  as  there  was  no 
evidence  of  any  pre-suit  communications 
on  behalf  of  either  estate  that  included  an 
actual,  present  bona  fide  offer  to  pay  the 
redemption  price  that  had  been  provided 
by  the  defendant’s  attorney;  and  the  ad¬ 
ministrator  of  the  two  estates  did  not  have 
the  money  to  pay  the  redemption  price 
and  had  not  obtained  the  probate  court’s 
approval  to  seek  redemption  of  the  prop¬ 
erty  on  the  estates’  behalf.  Strong  v.  JWM 
Holdings,  LLC,  No.  A17A0545,  2017  Ga. 
App.  LEXIS  187  (Apr.  28,  2017). 

Effect  of  nonpayment  of  purchase 
money  by  bidder.  —  As  to  right  of  owner 
to  redeem  land  which  has  been  sold  at  tax 
sale,  sale  is  not  to  be  considered  as  com¬ 
plete  until  payment  of  purchase  money  by 
bidder.  Zugar  v.  Scarbrough,  186  Ga.  310, 
197  S.E.  854  (1938). 

Deduction  of  sale  taxes  from  cred¬ 
its  to  which  tax  collector  entitled  as 
payment.  —  When  a  purchaser  at  a  tax 
sale  was  represented  at  the  sale  by  the 
county  tax  collector,  who,  instead  of  pay¬ 
ing  amount  of  bid  to  the  sheriff,  merely 
paid  the  sheriff’s  costs  and  advertising  fee 
and,  in  an  adjustment  of  the  sheriff’s 
account  as  tax  collector,  settled  with  the 
county  commissioners  by  deducting  the 
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taxes  from  credits  to  which  the  sheriff  was 
entitled,  there  was  no  such  payment  of 
purchase  money  as  to  cause  period  of 
redemption  to  commence.  Zugar  v. 
Scarbrough,  186  Ga.  310,  197  S.E.  854 
(1938). 

Effect  of  failure  to  pay  or  settle 
excess  proceeds  of  sale.  —  Fact  that 
“excess”  was  never  paid  to  the  sheriff  or 
settled  in  any  manner  furnishes  grounds 
that  the  tax  sale  was  not  complete,  rela¬ 
tive  to  the  owner’s  right  to  redeem.  Zugar 
v.  Scarbrough,  186  Ga.  310,  197  S.E.  854 
(1938). 

Failure  to  allege  payment  or  tender 
before  filing  action  to  redeem.  —  Alle¬ 
gation  that  within  one  year  after  a  tax 
sale  the  redeemer  tendered  to  one  who 
had  taken  title  under  the  purchaser  at  the 
tax  sale  the  amount  of  the  purchase  price 
of  the  property  at  the  sale  plus  ten  percent 
interest  thereon  from  date,  is  subject  to 
special  demurrer  (now  motion  to  dismiss) 
if  it  does  not  show  the  amount  of  the 
purchase  price  or  of  the  tender.  Forrester 
v.  Lowe,  192  Ga.  469,  15  S.E.2d  719 
(1941). 

When  one  seeking  in  a  court  of  equity  to 
redeem  property  sold  for  taxes  admits 
stated  amounts  to  have  been  paid  for  the 
property  at  the  sale,  but  fails  to  allege 
payment  or  tender  of  such  amounts  before 
filing  such  action,  the  petition  should  be 
dismissed  on  demurrer  (now  motion  to 
dismiss).  Allen  v.  Gates,  145  Ga.  652,  89 
S.E.  821  (1916). 

Trial  court  did  not  err  in  granting  a 
purchaser’s  motion  to  dismiss  a  redemp¬ 
tion  company’s  action  to  enforce  redemp¬ 
tion  of  real  property  because  both  the 
company’s  pre-suit  tender  to  the  pur¬ 
chaser  and  the  subsequent  tender  to  the 
bank  that  held  a  security  deed  on  the 
property  long  after  adding  the  bank  as  a 
party  to  the  redemption  action  failed  to 
meet  the  legal  requirement  of  O.C.G.A. 
§  48-4-40  that  tender  to  the  proper  party 
be  made  prior  to  the  filing  of  suit;  tender 
should  have  been  made  to  the  bank,  which 
had  already  been  named  as  the  grantee  in 
a  security  deed  by  the  purchaser  of  the  tax 
deed  before  suit  was  filed.  Cmty.  Renewal 
&  Redemption  v.  Nix,  288  Ga.  439,  704 
S.E. 2d  759  (2011). 

Allegation  that  person  to  whom 
tender  was  made  refused  it  and  stated 


that  it  was  unnecessary  to  make  any  fur¬ 
ther  tender  of  any  kind,  as  the  person 
would  not  surrender  the  property  save  at 
the  end  of  litigation,  is  sufficient  to  show  a 
waiver  of  further  tender,  but  does  not 
supply  the  deficiencies  in  the  allegations 
that  there  had  been  an  actual  tender  of 
amounts,  alleged  in  an  indefinite  way,  the 
plaintiffs  relying  on  actual  tender  as  well 
as  waiver.  Allen  v.  Gates,  145  Ga.  652,  89 
S.E.  821  (1916). 

Successor  in  interest  to  the  owner  of 
property  had  successfully  redeemed  the 
property  from  the  purchaser  of  a  tax  deed 
by  tendering  an  adequate  amount, 
O.C.G.A.  §  48-4-40(2),  although  it  was 
refused  by  the  purchaser;  the  court  re¬ 
jected  the  purchaser’s  claim  that  the  pur¬ 
chaser  acquired  title  by  prescription  un¬ 
der  O.C.G.A.  §  48-4-48  because  the 
prescriptive  period  was  not  met  and  the 
purchaer’s  possession  of  the  unfenced,  un¬ 
inhabited  property  was  not  sufficiently 
adverse.  Nix  v.  230  Kirkwood  Homes, 
LLC,  300  Ga.  91,  793  S.E.2d  402  (2016). 

After  a  tax  deed  holder  had  waived 
the  requirement  of  tender  by  refusing 
to  communicate  with  the  successor  in  title 
to  property  sold  at  a  tax  sale,  the  fact  that 
the  successor  in  title  had  paid  less  than 
the  amount  required  for  redemption  into 
the  trial  court’s  registry  did  not  prevent 
the  successor  in  title  from  redeeming  the 
property  when  the  successor  stood  ready, 
willing,  and  able  to  pay  the  redemption 
price.  Mark  Turner  Props.,  Inc.  v.  Evans, 
274  Ga.  547,  554  S.E.2d  492  (2001). 

Title  to,  and  Rights  in,  Property 
Pending  Redemption 

Effect  on  title  of  redemption  or  fail¬ 
ure  to  redeem.  —  Purchaser  at  tax  sale 
acquires  a  defeasible  title,  under  which 
the  purchaser  is  entitled  to  a  deed  from 
the  officer  selling  the  property,  and  can 
convey  the  purchaser’s  own  defeasible  ti¬ 
tle  to  another  person,  subject  only  to  the 
right  of  redemption.  If  the  amount  re¬ 
quired  for  redemption  is  paid  or  suffi¬ 
ciently  tendered,  such  payment  or  tender 
revests  title  in  the  owner,  but  otherwise, 
at  the  expiration  of  the  redemption  period, 
title  becomes  absolute  in  the  purchaser  or 
the  purchaser’s  grantee.  Durham  v. 
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Title  to,  and  Rights  in,  Property 

Pending  Redemption  (Cont’d) 

Crawford,  196  Ga.  381,  26  S.E.2d  778 
(1943). 

Upon  tender  by  the  owner  for  the  pur¬ 
pose  of  redeeming  the  owner’s  property 
from  a  tax  sale,  the  purchaser’s  inchoate, 
qualified,  or  defeasible  estate  terminates. 
Bowman  v.  Poole,  212  Ga.  261,  91  S.E.2d 
770  (1956). 

When  no  redemption  is  made  during  the 
time  in  which  redemption  is  authorized, 
the  purchaser  acquires  under  the  tax  deed 
an  absolute  and  unconditional  title  to  the 
land  sold.  Thereupon  the  owner  and  all 
other  parties  authorized  by  law  to  redeem 
lose  their  redemption  rights  and  cease  to 
have  any  interest  in  the  land.  Forrester  v. 
Lowe,  192  Ga.  469,  15  S.E.2d  719  (1941). 

Recordation  of  interest  not  re¬ 
quired.  —  O.C.G.A.  §  48-4-40  does  not 
require  that  a  party’s  valid  interest  in 
property  must  be  recorded  in  the  county’s 
deed  books  before  the  party  is  entitled  to 
redeem  the  property.  Freeman  v.  Eastern 
Sav.  Bank,  271  Ga.  439,  520  S.E.2d  902 
(1999). 

State  of  title  held  by  sale  purchaser 
or  purchaser’s  grantee  pending  pe¬ 
riod  of  redemption.  —  Purchaser  at  a 
tax  sale  may  convey  the  property  before 
expiration  of  the  redemption  period,  in 
which  case  the  vendee  acquires  the  incho¬ 
ate  or  defeasible  title  which  passed  to  the 
vendor  under  the  tax  sale,  subject  to  the 
right  of  an  owner  to  redeem  within  the 
time  prescribed  by  this  statute.  Braswell 
v.  Palmer,  191  Ga.  262,  11  S.E.2d  889 
(1940). 

Trial  court  properly  granted  summary 
judgment  to  an  association,  and  the  asso¬ 
ciation’s  employee  and  a  board  member, 
on  the  claims  by  a  property  purchaser 
against  them  for  extortion  and  removal  of 
liens  arising  out  of  the  purchaser’s  failure 
to  pay  association  fees  after  purchasing 
seven  properties  in  a  subdivision  through 
a  tax  sale  resulting  from  unpaid  property 
taxes;  while  it  was  true  that  the  purchaser 
did  not  obtain  a  fee  simple  absolute  title, 
and  that  title  could  be  restored  to  specified 
predecessors  through  redemption  or  be¬ 
fore  the  purchaser  gave  notice  pursuant  to 


O.C.G.A.  §  48-4-45,  the  purchaser  did  re¬ 
ceive  title  sufficient  to  trigger  automatic 
membership  in  the  association  and  was 
thus  required  to  pay  the  association’s  as¬ 
sessed  fees.  Croft  v.  Fairfield  Plantation 
Prop.  Owners  Ass’n,  276  Ga.  App.  311,  623 
S.E.2d  531  (2005). 

Trial  court  erred  by  granting  summary 
judgment  to  appellee  because  the  home- 
owners’  association’s  assignment  of  a  lien 
for  unpaid  association  dues  the  associa¬ 
tion  relied  upon  to  show  the  association 
possessed  a  property  interest  that  autho¬ 
rized  the  association’s  redemption  of  the 
property  indicated  a  different  name  than 
the  property  owners  and  the  appellee  had 
already  obtained  the  excess  tax  sale  funds 
based  on  the  association’s  asserted  lien 
resulting  from  the  redemption.  Postell  v. 
Trinitec  Portfolio  Services,  LLC,  No. 
A17A1081,  2017  Ga.  App.  LEXIS  181 
(Apr.  20,  2017). 

Effect  of  redemption  by  cotenant 
on  rights  of  other  cotenants.  —  If  co- 

tenant  redeemed  property  by  payment  of 
redemption  money  to  the  purchaser  at  tax 
sale,  such  redemption  did  not  divest  the 
other  cotenant  of  title  to  that  tenant’s 
interest  in  the  property.  The  effect  of  the 
redemption  would  be  to  restore  title  to  the 
same  owners  who  held  the  title  before  the 
tax  sale.  Andrews  v.  Walden,  208  Ga.  340, 
66  S.E.2d  801  (1951). 

Right  of  possession  pending  re¬ 
demption.  —  During  the  time  allowed  for 
redemption,  a  purchaser’s  title  is  inchoate 
and  the  purchaser  does  not  have  the  right 
to  be  put  in  possession  of  the  property. 
Elrod  v.  Owensboro  Wagon  Co.,  128  Ga. 
361,  57  S.E.  712  (1907). 

Rights  concerning  rents  pending 
redemption.  —  Since  rents  accruing 
within  12  months  after  a  tax  sale  may  not 
be  used  to  supplement  cash  tendered  in  a 
redemption,  and  a  purchaser  at  a  tax  sale 
is  not  entitled  to  rents,  issues,  and  profits 
accruing  between  the  time  of  the  purchas¬ 
er’s  purchase  and  the  redemption  of  the 
property,  rent  for  the  premises  after  the 
legal  sale,  not  paid  by  the  tenant  pur¬ 
chaser,  is  recoverable  up  to  the  time  the 
purchaser’s  deed  became  absolute. 
Beckham  v.  Lindsey,  22  Ga.  App.  174,  95 
S.E.  745  (1918). 
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Statute  limiting  period  for  attack  on  tax 
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of  a  tax  sale  during  life  tenancy,  124  ALR 
1145. 


Right  of  true  owner  to  recover  proceeds 
of  sale  or  lease  of  real  property  made  by 
another  in  the  belief  that  he  was  the 
owner  of  the  property,  133  ALR  1443. 

Payment,  tender,  or  deposit  of  tax  as 
condition  of  injunction  against  issuance  of 
tax  deed  upon  ground  that  it  had  become 
barred  by  lapse  of  time  or  that  the  prop¬ 
erty  had  been  redeemed,  134  ALR  543. 

What  amounts  to  a  sale  at  retail  within 
tax  statutes  or  ordinances,  139  ALR  372. 

Refusal  of  tender,  made  under  protest, 
of  amount  required  for  redemption  from 
tax  sale,  142  ALR  1198. 

Retroactive  application,  to  previous 
sales,  of  statutes  reducing  period  of  re¬ 
demption  from  tax  sales,  as  unconstitu¬ 
tional  impairment  of  contract  obligations, 
147  ALR  1123. 

Sufficiency  of  tax  redemption  notice 
which  includes  more  than  one  tax  assess¬ 
ment  for  which  land  was  sold,  or  more 
than  one  tract  of  land,  155  ALR  1198. 

Statutes  providing  for  refund  to  pur¬ 
chaser  at  invalid  tax  sale  as  applicable 
where  sale  antedated  the  statute,  157 
ALR  399. 

Right  of  person  under  disability  to  re¬ 
deem  from  tax  sale,  159  ALR  1467. 

One  in  adverse  possession  as  within 
class  of  persons  entitled  to  redeem  from 
tax  sale,  164  ALR  1285. 

What  constitutes  “execution”  of  tax  deed 
beginning  or  ending  period  for  redemption 
from  tax  sale,  166  ALR  853. 

Statutory  limitation  of  period  for  attack 
on  tax  deed  as  affected  by  failure  to  com¬ 
ply  with  statutory  requirement  as  to  no¬ 
tice  before  tax  deed,  5  ALR2d  1021. 

Effect  of  certificate,  statement  (or  re¬ 
fusal  thereof  ),  or  error  by  tax  collector  or 
other  public  officer  regarding  unpaid 
taxes  or  assessments  against  specific 
property,  21  ALR2d  1273. 

Who  may  redeem,  from  a  tax  foreclosure 
or  sale,  property  to  which  title  or  record 
ownership  is  held  by  corporation,  54 
ALR2d  1172. 

Applicability  of  tax  redemption  statutes 
to  separate  mineral  estates,  56  ALR2d 
621. 

What  judgment  creditors,  other  than 
the  one  on  whose  execution  the  sale  was 
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made,  may  redeem  from  execution  sale,  58  notice  of  tax  sale  or  of  right  to  redeem  to 
ALR2d  467.  assert  failure  or  insufficiency  of  notice  to 

Right  of  interested  party  receiving  due  other  interested  party,  45  ALR4th  447. 

48-4-41.  Redemption  by  creditor  without  lien. 

If  the  property  is  redeemed  by  a  creditor  of  the  defendant  in  fi.  fa.  who 
has  no  lien,  the  creditor  shall  have  a  claim  against  the  property  for  the 
amount  advanced  by  him  in  order  to  redeem  the  property  if: 

(1)  There  is  any  sale  of  the  property  after  the  redemption  under  a 
judgment  in  favor  of  the  creditor;  and 

(2)  The  quitclaim  deed  is  recorded  as  required  by  law.  (Ga.  L.  1898, 
p.  85,  §  4;  Civil  Code  1910,  §  1171;  Code  1933,  §  92-8303;  Code  1933, 
§  91A-432,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 


JUDICIAL 

Construction  with  other  law.  — 

O.C.G.A.  §  48-4-41  provides  that  if  prop¬ 
erty  that  has  been  sold  at  a  tax  sale  is 
redeemed  by  a  creditor  of  the  defendant  in 
fi.  fa.  who  has  no  hen,  the  creditor  has  a 
claim  against  the  property  for  the 
amounts  advanced  to  redeem  the  property 
if  there  is  any  sale  of  the  property  after 
the  redemption  under  a  judgment  in  favor 
of  the  creditor.  O.C.G.A.  §  48-4-41  does 
not  address,  however,  the  priority  of  this 
claim  and  whether  it  constitutes  a  sepa¬ 
rate  lien,  which  are  matters  addressed  by 
O.C.G.A.  §  48-4-43.  United  Capital  Fin.  of 
Atlanta,  LLC  v.  Am.  Inv.  Assocs.,  302  Ga. 
App.  400,  691  S.E.2d  272  (2010),  over¬ 
ruled  on  other  grounds,  DLT  List,  Inc.  v. 
M7ven  Supportive  Hous.  &  Dev.  Group, 
335  Ga.  App.  318,  779  S.E.2d  436  (2015). 

Interest  acquired  following  re¬ 
demption  date.  —  Oral  agreement  to 
buy  a  homeowner’s  association’s  lien  and 
indebtedness  against  real  property  was 
required  to  be  in  writing  and  signed  by  the 

RESEARCH 

Am.  Jur.  2d.  —  30  Am.  Jur.  2d,  Execu¬ 
tions,  §  499. 

C.J.S.  - —  85  C.J.S.,  Taxation,  §  1359. 

ALR.  —  Rights  or  interests  covered  by 
quitclaim  deed,  44  ALR  1266;  162  ALR 
556. 


party  to  be  charged,  pursuant  to  O.C.G.A. 
§  13-5-30(4);  because  the  buyer  did  not 
acquire  an  interest  in  the  property  until 
after  the  date  of  redemption,  contrary  to 
O.C.G.A.  §§  48-4-40  and  48-4-41,  the  re¬ 
demption  was  void.  DRST  Holdings,  Ltd. 
v.  Brown,  290  Ga.  317,  720  S.E.2d  626 
(2012). 

Failure  to  show  property  interest. 

—  Trial  court  erred  by  granting  summary 
judgment  to  appellee  because  the  home- 
owners’  association’s  assignment  of  a  lien 
for  unpaid  association  dues  the  associa¬ 
tion  relied  upon  to  show  the  association 
possessed  a  property  interest  that  autho¬ 
rized  the  association’s  redemption  of  the 
property  indicated  a  different  name  than 
the  property  owners  and  the  appellee  had 
already  obtained  the  excess  tax  sale  funds 
based  on  the  association’s  asserted  lien 
resulting  from  the  redemption.  Postell  v. 
Trinitec  Portfolio  Services,  LLC,  No. 
A17A1081,  2017  Ga.  App.  LEXIS  181 
(Apr.  20,  2017). 

REFERENCES 

Right  of  mortgagor  or  purchaser  of  eq¬ 
uity  of  redemption  to  defeat  lien  of  mort¬ 
gage  by  acquisition  of  title  at  sale  subse¬ 
quent  to  mortgage  for  nonpayment  of 
taxes,  or  of  assessment  for  local  improve¬ 
ment,  134  ALR  289. 
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48-4-42.  Amount  payable  for  redemption;  additional  costs. 

(a)  The  amount  required  to  be  paid  for  redemption  of  property  from 
any  sale  for  taxes  as  provided  in  this  chapter  shall  with  respect  to  any 
sale  made  after  July  1,  2002,  be  the  amount  paid  for  the  property  at  the 
tax  sale,  as  shown  by  the  recitals  in  the  tax  deed,  plus: 

(1)  Any  taxes  paid  on  the  property  by  the  purchaser  after  the  sale 
for  taxes; 

(2)  Any  special  assessments  on  the  property;  and 

(3)  A  premium  of  20  percent  of  the  amount  for  the  first  year  or 
fraction  of  a  year  which  has  elapsed  between  the  date  of  the  sale  and 
the  date  on  which  the  redemption  payment  is  made  and  10  percent 
for  each  year  or  fraction  of  a  year  thereafter. 

(b)  If  redemption  is  not  made  until  more  than  30  days  after  the  notice 
provided  for  in  Code  Section  48-4-45  has  been  given,  there  shall  be 
added  to  the  sums  set  forth  in  subsection  (a)  of  this  Code  section  the 
sheriff’s  cost  in  connection  with  serving  the  notice  and  the  cost  of 
publication  of  the  notice,  if  any. 

(c)  With  respect  to  any  sale  made  after  July  1,  2016,  there  shall  be 
added  to  the  sums  set  forth  in  subsections  (a)  and  (b)  of  this  Code 
section  any  sums: 

(1)  Paid  from  the  date  of  the  tax  sale  to  the  date  of  redemption  to 
a  property  owners’  association,  as  defined  in  Code  Section  44-3-221, 
in  accordance  with  Code  Section  44-3-232; 

(2)  Paid  to  a  condominium  association,  that  is  an  association,  as 
defined  in  Code  Section  44-3-71,  in  accordance  with  Code  Section 
44-3-109;  or 

(3)  Paid  to  a  homeowners’  association  established  by  covenants 
restricting  land  to  certain  uses  related  to  planned  residential  subdi¬ 
visions. 

(d)  All  of  the  amounts  required  to  be  paid  by  this  Code  section  shall 
be  paid  in  lawful  money  of  the  United  States  to  the  purchaser  at  the  tax 
sale  or  to  the  purchaser’s  successors.  (Ga.  L.  1937,  p.  491,  §  2;  Code 
1933,  §  91A-436,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1983,  p. 
822,  §  1;  Ga.  L.  1984,  p.  1016,  §  1;  Ga.  L.  1996,  p.  1022,  §  1;  Ga.  L. 
1997,  p.  458,  §  1;  Ga.  L.  2002,  p.  1481,  §  4;  Ga.  L.  2016,  p.  758,  §  2/SB 
379;  Ga.  L.  2016,  p.  793,  §  2/HB  51.) 

The  2016  amendments.  —  The  first  which  read:  “The  amount  required  to  be 
2016  amendment,  effective  July  1,  2016,  paid  for  redemption  of  property  from  any 
substituted  the  present  provisions  of  this  sale  for  taxes  as  provided  in  this  chapter, 
Code  section  for  the  former  provisions,  or  the  redemption  price,  shall  with  respect 
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to  any  sale  made  after  July  1,  2002,  be  the 
amount  paid  for  the  property  at  the  tax 
sale,  as  shown  by  the  recitals  in  the  tax 
deed,  plus  any  taxes  paid  on  the  property 
by  the  purchaser  after  the  sale  for  taxes, 
plus  any  special  assessments  on  the  prop¬ 
erty,  plus  a  premium  of  20  percent  of  the 
amount  for  the  first  year  or  fraction  of  a 
year  which  has  elapsed  between  the  date 
of  the  sale  and  the  date  on  which  the 
redemption  payment  is  made  and  10  per¬ 
cent  for  each  year  or  fraction  of  a  year 
thereafter.  If  redemption  is  not  made  until 
more  than  30  days  after  the  notice  pro¬ 
vided  for  in  Code  Section  48-4-45  has  been 
given,  there  shall  be  added  to  the  redemp¬ 
tion  price  the  sheriff’s  cost  in  connection 

JUDICIAL 

Tender  requirement  does  not  vio¬ 
late  due  process.  —  Delinquent  taxpay¬ 
ers  could  not  maintain  a  suit  to  set  aside  a 
tax  deed  because  the  taxpayers  failed  to 
pay  or  tender  the  redemption  amount  re¬ 
quired  under  O.C.G.A.  §  48-4-47. 
O.C.G.A.  §  48-4-47  did  not  violate  their 
due  process  rights,  although  the  redemp¬ 
tion  amount  of  $112,416  dwarfed  the  orig¬ 
inal  $2,000  in  unpaid  taxes  due  to  the 
addition  of  taxes  and  penalties  under 
O.C.G.A.  §  48-4-42.  Saffo  v.  Foxworthy, 
Inc.,  286  Ga.  284,  687  S.E.2d  463  (2009), 
cert,  denied,  560  U.S.  939,  130  S.  Ct.  3360, 
176  L.  Ed.  2d  1246  (2010). 

Retroactive  application  not  uncon¬ 
stitutional.  —  Since  a  tax  sale  took  place 
in  1995,  application  of  the  1996  amend¬ 
ment  that  increased  the  amount  of  the 
annual  premium  from  10  percent  to  20 
percent  was  not  unconstitutionally  retro¬ 
active  as  neither  the  tax  deed  holder’s 
rights  to  the  property  nor  those  of  a  suc¬ 
cessor  in  title  had  fully  vested  prior  to  the 
effective  date  of  the  amendment.  Mark 
Turner  Props.,  Inc.  v.  Evans,  274  Ga.  547, 
554  S.E.2d  492  (2001). 

One  purpose  of  the  10  percent  pen¬ 
alty  is  to  make  the  purchaser  whole  for 
the  use  of  the  purchaser’s  money  during 
the  time  it  is  tied  up  in  the  property. 
Southerland  v.  Bradshaw,  255  Ga.  455, 
339  S.E.2d  579  (1986). 

Purpose  of  requirement  that 
payment  be  made  to  purchaser  or 


with  serving  the  notice  and  the  cost  of 
publication  of  the  notice,  if  any.  All  of  the 
amounts  required  to  be  paid  by  this  Code 
section  shall  be  paid  in  lawful  money  of 
the  United  States  to  the  purchaser  at  the 
tax  sale  or  to  the  purchaser’s  successors.” 
The  second  2016  amendment,  effective 
July  1,  2016,  made  identical  changes,  ex¬ 
cept  “that  is  an  association,”  was  not  in¬ 
cluded  in  paragraph  (c)(2). 

Law  reviews.  —  For  article  surveying 
recent  legislative  and  judicial  develop¬ 
ments  in  Georgia’s  real  property  laws,  see 
31  Mercer  L.  Rev.  187  (1979).  For  annual 
survey  of  real  property  law,  see  58  Mercer 
L.  Rev.  367  (2006). 

DECISIONS 

heirs.  —  By  the  terms  of  this  statute,  a 
prerequisite  to  redemption  is  that 
amounts  required  for  redemption  must  be 
paid  to  the  purchaser,  or  the  purchaser’s 
heirs,  successors,  or  assigns  in  lawful 
money  of  the  United  States.  The  intent 
and  purpose  of  this  payment  is  to  fully 
compensate  the  owner  for  what  the  owner 
paid  plus  a  penalty.  This  purpose  is  de¬ 
feated  if  payment  is  made  to  just  anyone 
in  the  chain  for  the  owner  at  the  time  is 
alone  entitled  to  such  payment. 
Herrington  v.  Old  S.  Inv.  Co.,  222  Ga.  428, 
150  S.E.2d  623  (1966). 

Computation  of  time  period  for 
which  premium  is  due.  —  By  establish¬ 
ing  the  reference  points  of  O.C.G.A. 
§  48-4-42  as  “each  year  or  fraction  of  a 
year  which  has  elapsed  between  the  date 
of  the  sale  and  the  date  on  which  the 
redemption  payment  is  made”,  the  Gen¬ 
eral  Assembly  has  demonstrated  its  inten¬ 
tion  to  compute  the  time  period  for  which 
a  10  percent  premium  is  due  as  a 
12-month  year  running  from  the  date  of 
sale.  Southerland  v.  Bradshaw,  255  Ga. 
455,  339  S.E.2d  579  (1986). 

Effect  of  redemption.  —  Limited  lia¬ 
bility  company  (LLC)  was  entitled  to  fee 
simple  title  to  property  conveyed  by  a 
warranty  deed  after  the  LLC  redeemed 
the  property  under  O.C.G.A.  §  48-4-42  as 
to  a  1984  tax  deed  held  by  a  corporation 
because  title  had  not  ripened  in  the  corpo¬ 
ration  under  O.C.G.A.  §  48-4-48  as  the 
corporation  had  not  established  adverse 
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possession.  BX  Corp.  v.  Hickory  Hill  1185, 
LLC,  285  Ga.  5,  673  S.E.2d  205  (2009). 

Failure  to  pay  or  tender  to  proper 
party  as  bar  to  action  to  redeem.  — 
When  proper  tender  would  have  been  to 
the  holders  under  the  security  deed,  fail¬ 
ure  to  pay  or  tender  to  the  holders  the 
required  amount  for  redemption  is  a  bar 
to  the  prosecution  of  an  action  to  redeem. 
Herrington  v.  Old  S.  Inv.  Co.,  222  Ga.  428, 
150  S.E.2d  623  (1966). 

Failure  to  exercise  right  of  redemp¬ 
tion.  —  Transferee  by  tax  deeds  of  tax  lien 
encumbered  property,  following  a  tax  sale 
of  the  property,  held  fee  simple  title  to  the 
property  unencumbered  by  any  competing 
tax  liens  after  notice  and  expiration  of  the 
redemption  period.  Nat’l  Tax  Funding, 
L.P.  v.  Harpagon  Co.,  277  Ga.  41,  586 
S.E.2d  235  (2003). 

Agreement  to  redeem.  —  In  taxpay¬ 
ers’  claim  against  a  purchaser’s  assignee 
for  rescission  of  a  redemption  agreement, 
the  facts  did  not  support  rescission.  The 
assignee’s  attorney  did  not  defraud  them 
or  conceal  any  facts,  but  advised  them  to 
hire  an  attorney,  and  any  failure  to  advise 
them  of  their  legal  rights  was  an  opinion 


as  to  a  matter  of  law  and  not  a  material 
fact.  Boyd  v.  JohnGalt  Holdings,  LLC,  294 
Ga.  640,  755  S.E.2d  675  (2014). 

Failure  to  show  property  interest. 
—  Trial  court  erred  by  granting  summary 
judgment  to  appellee  because  the  home- 
owners’  association’s  assignment  of  a  lien 
for  unpaid  association  dues  the  associa¬ 
tion  relied  upon  to  show  the  association 
possessed  a  property  interest  that  autho¬ 
rized  the  association’s  redemption  of  the 
property  indicated  a  different  name  than 
the  property  owners  and  the  appellee  had 
already  obtained  the  excess  tax  sale  funds 
based  on  the  association’s  asserted  lien 
resulting  from  the  redemption.  Postell  v. 
Trinitec  Portfolio  Services,  LLC,  No. 
A17A1081,  2017  Ga.  App.  LEXIS  181 
(Apr.  20,  2017). 

Cited  in  Southerland  v.  Bradshaw,  252 
Ga.  294,  313  S.E.2d  92  (1984);  Leathers  v. 
McClain,  255  Ga.  378,  338  S.E.2d  666 
(1986);  Davis  v.  Harpagon  Co.,  LLC,  281 
Ga.  250,  637  S.E.2d  1  (2006);  Human  v. 
Harpagon  Co.,  LLC,  281  Ga.  372,  637 
S.E.2d  684  (2006);  Davis  v.  Harpagon  Co., 
LLC,  283  Ga.  539,  661  S.E.2d  545  (2008). 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  30  Am.  Jur.  2d,  Execu¬ 
tions,  §§  533,  534.  72  Am.  Jur.  2d,  State 
and  Local  Taxation,  §  723. 

C.J.S.  —  85  C.J.S.,  Taxation,  §  1434  et 
seq. 

48-4-43.  Effect  of  redemption. 


ALR.  —  Statutes  providing  for  refund 
to  purchaser  at  invalid  tax  sale  as  appli¬ 
cable  where  sale  antedated  the  statute, 
157  ALR  399. 


When  property  has  been  redeemed,  the  effect  of  the  redemption  shall 
be  to  put  the  title  conveyed  by  the  tax  sale  back  into  the  defendant  in 
fi.  fa.,  subject  to  all  liens  existing  at  the  time  of  the  tax  sale.  If  the 
redemption  has  been  made  by  any  creditor  of  the  defendant  or  by  any 
person  having  any  interest  in  the  property,  the  amount  expended  by  the 
creditor  or  person  interested  shall  constitute  a  first  hen  on  the  property 
and,  if  the  quitclaim  deed  provided  for  in  Code  Section  48-4-44  is 
recorded  as  required  by  law,  shall  be  repaid  prior  to  any  other  claims 
upon  the  property.  (Ga.  L.  1898,  p.  85,  §  3;  Civil  Code  1910,  §  1170; 
Code  1933,  §  92-8302;  Code  1933,  §  91A-431,  enacted  by  Ga.  L.  1978, 
p.  309,  §  2.) 
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“Lien”  construed.  —  As  used  in  this 
statute,  “lien”  comprehends  also  title  un¬ 
der  deeds  for  security  of  debt.  Union  Cent. 
Life  Ins.  Co.  v.  Bank  of  Tignall,  182  Ga. 
233,  185  S.E.  108  (1936). 

Applicability  after  statutory  re¬ 
demption  period  expired.  —  Statute  is 
equally  applicable  when  property  is  re¬ 
deemed  after  statutory  period  has  ex¬ 
pired.  Union  Cent.  Life  Ins.  Co.  v.  Bank  of 
Tignall,  182  Ga.  233,  185  S.E.  108  (1936); 
Caffey  v.  Parris,  186  Ga.  303,  197  S.E.  898 
(1938). 

Applicability  of  this  section  to 
property  sold  for  federal  taxes.  — 

Statute  does  not  apply  only  to  tax  sales  by 
the  state  or  some  subdivision  thereof. 
While  provisions  of  federal  statutes  con¬ 
trol  as  to  manner  in  which  property  may 
be  redeemed  after  sale  for  federal  taxes, 
once  the  redemption  has  become  effective, 
the  effect  of  the  redemption  as  to  other 
liens  on  the  property  is  determined  by 
state  statutes.  Lowe  v.  City  of  Atlanta,  221 
Ga.  477,  145  S.E.2d  534  (1965). 

Effect  of  redemption  by  cotenant 
on  rights  of  other  cotenants.  —  If  co- 
tenant  redeemed  property  by  payment  of 
redemption  money  to  purchaser  at  tax 
sale,  such  redemption  does  not  divest 
other  cotenant  of  title  to  that  cotenant’s 
interest  in  the  property.  The  effect  of  the 
redemption  would  be  to  restore  title  to  the 
same  owners  who  held  title  before  the  tax 
sale.  Andrews  v.  Walden,  208  Ga.  340,  66 
S.E. 2d  801  (1951). 

Failure  to  exercise  right  of  redemp¬ 
tion.  —  Transferee  by  tax  deeds  of  tax  lien 
encumbered  property,  following  a  tax  sale 
of  the  property,  held  fee  simple  title  to  the 
property  unencumbered  by  any  competing 
tax  liens  after  notice  and  expiration  of  the 
redemption  period.  Nat’l  Tax  Funding, 
L.P.  v.  Harpagon  Co.,  277  Ga.  41,  586 
S.E. 2d  235  (2003). 

Purchase  by  trustee  in  breach 
treated  as  redemption.  —  When  in  con¬ 
sequence  of  a  trustee’s  breach  of  duty  an 
estate  is  sold  for  taxes,  the  trustee  cannot, 
even  after  the  expiration  of  the  redemp¬ 
tion  period,  acquire  a  title  from  the  pur¬ 
chaser  at  the  tax  sale,  good  against  the 
cestui  que  trust.  In  equity  the  reconvey¬ 


ance  will  be  treated  as  a  correction  of  the 
wrong,  leaving  the  property  impressed 
with  the  original  trust.  Bourquin  v. 
Bourquin,  120  Ga.  115,  47  S.E.  639  (1904). 

When  a  trustee  allowed  trust  property 
to  be  sold  for  taxes,  but  purchased  the 
property  individually  after  the  time  for 
redemption  had  passed,  the  effect  was  a 
revesting  of  the  interest  of  the  cestui  que 
trust,  who  was  then  entitled  to  redeem  the 
land  at  a  subsequent  tax  sale.  Bourquin  v. 
Bourquin,  120  Ga.  115,  47  S.E.  639  (1904). 

Effect  against  sale  purchaser  with 
independent  title.  —  When  land  is  re¬ 
deemed  no  better  title  is  acquired  than  the 
person  redeeming  had  before,  and  if  the 
purchaser  at  the  tax  sale  has  an  indepen¬ 
dent  title,  it  is  not  divested  by  the  redemp¬ 
tion.  Elrod  v.  Owensboro  Wagon  Co.,  128 
Ga.  361,  57  S.E.  712  (1907).  See  also 
Morrison  v.  Whiteside,  116  Ga.  459,  42 
S.E.  729  (1902). 

Effect  of  sale  and  redemption  on 
restrictions  as  to  use  of  property.  — 

Whether  or  not  a  restriction  of  land  to  use 
as  a  park  might  ordinarily  be  extin¬ 
guished  by  a  valid  sale  of  the  land  under  a 
municipal  execution  for  paving  assess¬ 
ments,  when  the  owner  of  the  property  at 
the  time  of  sale  under  execution  merely 
redeems  the  property,  the  effect  of  such 
redemption  is  to  place  title  back  into  such 
owner,  subject  to  the  restriction.  Caffey  v. 
Parris,  186  Ga.  303,  197  S.E.  898  (1938). 

No  right  to  excess  funds  generated 
by  tax  sale.  —  Trial  court  did  not  err  in 
granting  a  tax  commissioner  summary 
judgment  in  a  lienholder’s  action  under 
O.C.G.A.  §  15-13-3  to  recover  excess 
funds  from  a  tax  sale  because  at  the  time 
of  the  tax  sale,  at  the  time  the  tax  com¬ 
missioner  notified  the  record  owner  of  the 
property  and  record  lienholders  of  the 
excess  tax  sale  funds,  and  at  the  time  the 
tax  commissioner  paid  the  excess  tax  sale 
funds  to  the  record  owner  of  the  property, 
the  lienholder  had  no  recorded  lien  or 
interest  in  the  property;  after  the  tax 
commissioner  fulfilled  the  obligation  un¬ 
der  O.C.G.A.  §  48-4-5(a)  to  give  notice  to 
the  record  property  owner  and  lienhold¬ 
ers,  the  property  owner  submitted  the 
only  claim  to  the  tax  commissioner  for  the 
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excess  tax  sale  funds,  and  the  lienholder 
failed  to  show  that  more  was  required  of 
the  tax  commissioner  before  the  funds 
were  disbursed.  Brina  Bay  Holdings,  LLC 
v.  Echols,  314  Ga.  App.  242,  723  S.E.2d 
533  (2012),  overruled  on  other  grounds, 
DLT  List,  Inc.  v.  M7ven  Supportive  Hous. 
&  Dev.  Group,  335  Ga.  App.  318,  779 
S.E.2d  436  (2015). 

To  the  extent  that  Wester  v.  United 
Capital  Finance  of  Atlanta,  LLC,  282  Ga. 
App.  392,  638  S.E.2d  779  (2006),  and 
United  Capital  Finance  of  Atlanta  v. 


American  Investment  Assoc.,  302  Ga. 
App.  400,  691  S.E.2d  272  (2010),  held  that 
the  redeeming  creditor  at  a  tax  sale  had  a 
first  priority  claim  on  the  excess  tax  funds 
for  the  amount  paid  to  redeem  the  prop¬ 
erty,  those  cases  are  overruled.  DLT  List, 
LLC  v.  M7VEN  Supportive  Hous.  &  Dev. 
Group,  335  Ga.  App.  318,  779  S.E.2d  436 
(2015). 

Cited  in  Leathers  v.  McClain,  255  Ga. 
378,  338  S.E.2d  666  (1986);  Pearlman  v. 
Sec.  Bank  &  Trust  Co.,  261  Ga.  App.  270, 
582  S.E.2d  219  (2003). 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  30  Am.  Jur.  2d,  Execu¬ 
tions,  §  460  et  seq. 

C.J.S.  —  85  C.J.S.,  Taxation,  §  1458  et 
seq. 

ALR.  —  Judgment  as  lien  on  judgment 
debtor’s  equity  of  redemption  in  land  sold 
for  taxes,  91  ALR  647. 

Deed  from  purchaser  of  tax  title  to  for¬ 
mer  owner  or  lienor  as  a  conveyance  of  a 
new  title  or  a  redemption,  as  regards 
rights  or  liens  of  third  persons  subordi¬ 
nate  to  tax  hen,  106  ALR  887. 

Right  and  remedy  of  mortgagee  who  for 
protection  of  his  security  pays  taxes  on,  or 


redeems  from  tax  sale  of,  mortgaged  prop¬ 
erty,  123  ALR  1248. 

Statutes  providing  for  refund  to  pur¬ 
chaser  at  invalid  tax  sale  as  applicable 
where  sale  antedated  the  statute,  157 
ALR  399. 

Rights  and  remedies  of  owner  against 
holder  of  invalid  tax  title  respecting  rents 
and  profits  or  use  and  occupation,  173 
ALR  1179. 

Applicability  of  tax  redemption  statutes 
to  separate  mineral  estates,  56  ALR2d 
621. 


48-4-44.  Quitclaim  deed  by  purchaser. 


(a)  In  all  cases  where  property  is  redeemed,  the  purchaser  at  the  tax 
sale  shall  make  a  quitclaim  deed  to  the  defendant  in  fi.  fa.,  which  deed 
shall  recite: 

(1)  The  name  of  the  person  who  has  paid  the  redemption  money; 
and 

(2)  The  capacity  in  which  or  the  claim  of  right  or  interest  pursuant 
to  which  the  redemption  money  was  paid. 

(b)  The  recitals  required  by  subsection  (a)  of  this  Code  section  shall 
be  prima-facie  evidence  of  the  facts  stated. 

(c)  If  the  quitclaim  deed  provided  for  in  subsection  (a)  of  this  Code 
section  is  presented  to  the  purchaser  at  the  time  such  person  accepts 
the  amount  payable  for  the  redemption  in  the  form  of  cash  or  a  certified 
check,  the  purchaser  shall,  at  that  time,  sign  the  quitclaim  deed  if  a 
notary  public  and  an  unofficial  witness  are  present  to  witness  such 
signature. 
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(d)  If  no  quitclaim  deed  is  presented  at  the  time  of  the  redemption  or 
if  sufficient  witnesses  are  not  present,  it  shall  be  the  responsibility  of 
the  purchaser  to  prepare  and  properly  execute  such  quitclaim  deed  as 
is  required  by  law  within  seven  days  from  the  date  of  the  redemption. 

(e)  It  shall  be  the  responsibility  of  the  purchaser  once  the  quitclaim 
deed  is  properly  executed  as  required  in  subsection  (d)  of  this  Code 
section  to  present  such  deed  for  recordation  to  the  clerk  of  the  court 
within  ten  days  of  the  redemption.  The  quitclaim  deed  shall  be 
presented  for  recordation  in  the  county  where  the  tax  sale  originally 
occurred.  The  purchaser  shall  pay  all  recording  costs  and  return  the 
recorded  quitclaim  deed  to  the  redeemer.  (Ga.  L.  1898,  p.  85,  §  5;  Civil 
Code  1910,  §  1172;  Code  1933,  §  92-8304;  Code  1933,  §  91A-433, 
enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  2006,  p.  770,  §  6/SB  585.) 


Editor’s  notes.  —  Ga.  L.  2006,  p.  770,  transferred  on  or  after  July  1,  2006.  Exe- 

§  8/SB  585,  not  codified  by  the  General  cutions  transferred  prior  to  July  1,  2006, 

Assembly,  provides:  “The  provisions  of  shall  not  be  affected  by  this  Act.” 
this  Act  shall  apply  to  all  executions 


JUDICIAL  DECISIONS 


Section  inapplicable  to  sale  for 
drainage  assessments.  —  When  land  is 
sold  under  execution  issued  for  an  assess¬ 
ment  to  meet  interest,  principal,  or  costs 
of  draining  the  land  in  a  drainage  district, 
the  vendee  will  not  be  required  to  execute 
and  deliver  a  quitclaim  deed. 
Sigmon-Reinhardt  Co.  v.  Atkins  Nat’l 
Bank,  163  Ga.  136,  135  S.E.  720  (1926). 

That  purchaser  does  not  yet  have 
deed  is  no  defense  to  demand  for 
deed.  —  It  is  no  defense  to  a  demand  for 
a  deed  to  answer  that  the  purchaser  has 
not  yet  had  the  selling  officer  make  a  deed 
to  the  purchaser.  Elrod  v.  Owensboro 


Wagon  Co.,  128  Ga.  361,  57  S.E.  712 
(1907). 

Failure  to  exercise  right  of  redemp¬ 
tion.  —  Transferee  by  tax  deeds  of  tax  lien 
encumbered  property,  following  a  tax  sale 
of  the  property,  held  fee  simple  title  to  the 
property  unencumbered  by  any  competing 
tax  liens  after  notice  and  expiration  of  the 
redemption  period.  Nat’l  Tax  Funding, 
L.R  v.  Harpagon  Co.,  277  Ga.  41,  586 
S.E. 2d  235  (2003). 

Cited  in  Leathers  v.  McClain,  255  Ga. 
378,  338  S.E. 2d  666  (1986);  Selph  v.  Wil¬ 
liams,  284  Ga.  349,  667  S.E.2d  40  (2008). 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  30  Am.  Jur.  2d,  Execu¬ 
tions,  §§  461,  462. 

C.J.S.  —  85  C.J.S.,  Taxation,  §  1468  et 
seq. 

ALR.  —  Rights  or  interests  covered  by 
quitclaim  deed,  44  ALR  1266;  162  ALR 
556. 


Statutes  providing  for  refund  to  pur¬ 
chaser  at  invalid  tax  sale  as  applicable 
where  sale  antedated  the  statute,  157 
ALR  399. 
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48-4-45.  Notice  of  foreclosure  of  right  to  redeem;  time;  persons 
entitled  to  notice. 


(a)  After  12  months  from  the  date  of  a  tax  sale,  the  purchaser  at  the 
sale  or  his  heirs,  successors,  or  assigns  may  terminate,  foreclose,  divest, 
and  forever  bar  the  right  to  redeem  the  property  from  the  sale  by 
causing  a  notice  or  notices  of  the  foreclosure,  as  provided  for  in  this 
article: 


(1)  To  be  served  upon  all  of  the  following  persons  who  reside  in  the 
county  in  which  the  property  is  located: 

(A)  The  defendant  in  the  execution  under  or  by  virtue  of  which 
the  sale  was  held; 

(B)  The  occupant,  if  any,  of  the  property;  and 

(C)  All  persons  having  of  record  in  the  county  in  which  the  land 
is  located  any  right,  title,  or  interest  in,  or  lien  upon  the  property; 

(2)  To  be  sent  by  registered  or  certified  mail  or  statutory  overnight 
delivery  to  each  of  the  persons  specified  in  subparagraphs  (A),  (B), 
and  (C)  of  paragraph  (1)  of  this  subsection  who  resides  outside  the 
county  in  which  the  property  is  located,  if  the  address  of  that  person 
is  reasonably  ascertainable;  and 

(3)  To  be  published,  if  that  tax  sale  occurs  on  or  after  July  1,  1989, 
in  the  newspaper  in  which  the  sheriff’s  advertisements  for  the  county 
are  published  in  each  county  in  which  that  property  is  located,  which 
publication  shall  occur  once  a  week  for  four  consecutive  weeks  in  the 
six-month  period  immediately  prior  to  the  week  of  the  redemption 
deadline  date  specified  in  the  notice. 

(b)  Nothing  contained  in  this  Code  section  shall  be  construed  to 
require  that  any  notice  be  sent  to  or  served  upon  any  person  whose 
right,  title,  interest  in,  or  lien  upon  the  property  does  not  appear  of 
record  in  the  county  in  which  the  land  is  located. 

(c)  The  heirs  of  any  deceased  owner  of  any  land  entitled  to  notice 
pursuant  to  this  Code  section  shall  be  served  by  the  sheriff  or  notified 
as  provided  in  this  article.  (Ga.  L.  1937,  p.  491,  §  2;  Code  1933, 
§  91A-434,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1989,  p.  1391, 
§  1;  Ga.  L.  2000,  p.  1589,  §  3.) 


Editor’s  notes.  —  Ga.  L.  2000,  p.  1589, 
§  16,  not  codified  by  the  General  Assem¬ 
bly,  provides  that  the  amendment  to  this 
Code  section  is  applicable  with  respect  to 
notices  delivered  on  or  after  July  1,  2000. 

Law  reviews.  —  For  annual  survey  of 


law  of  real  property,  see  38  Mercer  L.  Rev. 
319  (1986).  For  annual  survey  of  real 
property  law,  see  57  Mercer  L.  Rev.  331 
(2005).  For  annual  survey  on  real  property 
law,  see  61  Mercer  L.  Rev.  301  (2009). 
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JUDICIAL  DECISIONS 


Notice  requirements  of  O.C.G.A. 
§  48-4-45  must  be  complied  with  by  one 
seeking  redemption.  Blizzard  v.  Moniz, 
271  Ga.  50,  518  S.E.2d  407  (1999). 

Proper  notice  requires  compliance 
with  multiple  provisions.  —  Under  the 
plain  language  of  O.C.G.A.  §  48-4-45(a), 
the  right  to  redeem  is  foreclosed  and  for¬ 
ever  barred  only  upon  compliance  with 
paragraphs  (a)(1),  (a)(2),  and  (a)(3);  be¬ 
cause  those  three  paragraphs  are  set  forth 
in  the  conjunctive,  compliance  with  each 
paragraph  is  required.  Reliance  Equities, 
LLC  v.  Lanier  5,  LLC,  299  Ga.  891,  792 
S.E.2d  680  (2016). 

Lack  of  notice  not  affecting  foreclo¬ 
sure  of  redemption.  —  Because  the  for¬ 
mer  owner’s  interest  in  property  was  fore¬ 
closed  upon  by  the  creditor  prior  to  the 
issuance  of  the  tax  fi-fa,  the  former  own¬ 
er’s  interest  did  not  appear  of  record  in  the 
county  in  which  the  property  was  located 
when  the  foreclosure  of  the  right  of  re¬ 
demption  was  begun  and,  accordingly,  the 
lack  of  notice  to  the  former  owner  did  not 
affect  the  validity  of  the  foreclosure.  GE 
Capital  Mtg.  Servs.  Inc.  v.  Clack,  271  Ga. 
82,  515  S.E.2d  619  (1999). 

When  notice  requirement  applica¬ 
ble.  —  Appellant  was  entitled  to  fee  sim¬ 
ple  title  to  a  50-acre  tract  as  a  predecessor 
in  interest  who  purchased  the  property 
from  the  county  after  the  county  had  pur¬ 
chased  the  property  at  a  tax  sale  did  not 
make  an  out-of-time  redemption  under 
former  Code  1933,  §  92-8301  (see  now 
O.C.G.A.  §  48-4-40(2))  as  the  extension  of 
the  right  to  redeem  was  not  enacted  until 
after  the  death  of  the  initial  purchaser, 
who  was  the  predecessor’s  parent;  the 
notice  requirement  in  O.C.G.A.  §  48-4-45 
also  was  not  enacted  at  that  time.  Selph  v. 
Williams,  284  Ga.  349,  667  S.E.2d  40 
(2008). 

Proof  of  publication  of  notice.  — 

Tax  sale  purchaser’s  attachment  of  a  copy 
of  the  newspaper  notice  to  the  summary 
judgment  affidavit  satisfied  the  purchas¬ 
er’s  burden  of  showing  on  the  record  that 
the  purchaser  was  entitled  to  judgment. 
GE  Capital  Mtg.  Servs.  Inc.  v.  Clack,  271 
Ga.  82,  515  S.E.2d  619  (1999). 

Computation  of  time.  —  O.C.G.A. 
§  48-4-45  requires  that  12  months  shall 


have  elapsed  before  the  right  to  redeem 
property  shall  be  foreclosed  and  before 
notice  of  the  right  to  foreclose  the  right 
shall  be  served.  Wallace  v.  President  St., 
263  Ga.  239,  430  S.E.2d  1  (1993). 

Lienholders  acquiring  interest  sub¬ 
sequent  to  tax  sales  not  barred  from 
redemption.  —  O.C.G.A.  §  48-4-45  does 
not  provide  that  the  interest  must  have 
been  held  at  the  time  of  the  tax  sale.  The 
statute  requires  notice  to  lienholders  who 
exist  at  the  time  of  any  attempted  foreclo¬ 
sure  of  the  right  of  redemption.  Therefore, 
such  lienholders  are  not  barred  from  the 
right  of  redemption  by  reason  of  having 
acquired  their  interest  subsequent  to  the 
tax  sale.  Leathers  v.  McClain,  255  Ga. 
378,  338  S.E.2d  666  (1986). 

Power  of  court  of  equity  to  allow 
redemption  after  expiration  of  pe¬ 
riod.  —  After  the  statutory  redemption 
has  expired,  the  right  to  redeem  is  gone, 
and  there  is  no  power  even  in  a  court  of 
equity  to  authorize  redemption  of  the 
property  in  such  cases.  Boroughs  v.  Lance, 
213  Ga.'  143,  97  S.E.2d  357  (1957). 

Failure  to  exercise  right  of  redemp¬ 
tion.  —  Transferee  by  tax  deeds  of  tax  lien 
encumbered  property,  following  a  tax  sale 
of  the  property,  held  fee  simple  title  to  the 
property  unencumbered  by  any  competing 
tax  liens  after  notice  and  expiration  of  the 
redemption  period.  Nat’l  Tax  Funding, 
L.P.  v.  Harpagon  Co.,  277  Ga.  41,  586 
S.E.2d  235  (2003). 

Notice  of  barment.  —  There  was  no 
evidence  in  the  record  showing  that  the 
notice  of  barment  was  ever  provided  to  the 
sheriff  by  the  purchaser  for  service;  con¬ 
sequently,  there  was  no  evidence  that  the 
sheriff  violated  the  sheriff’s  duties  regard¬ 
ing  service  of  the  notice  of  barment  as 
alleged.  Tharp  v.  Vesta  Holdings  I,  LLC, 
276  Ga.  App.  901,  625  S.E.2d  46  (2005). 

Right  to  notice  not  shown.  —  Be¬ 
cause  a  tax  sale  listed  the  wrong  owner  of 
the  property  to  be  sold  and  the  description 
of  the  property  was  inconsistent,  such 
that  it  was  unclear  which  property  was 
being  sold,  the  bidder’s  deed  was  defec¬ 
tive,  as  was  the  quitclaim  deed  of  the 
purchaser  of  the  property  from  the  bidder, 
and,  accordingly,  there  was  no  merit  to  the 
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purchaser’s  claim  that  it  was  due  sum¬ 
mary  judgment  on  the  issue  of  whether 
the  owner’s  executrix  had  a  right  to  re¬ 
deem  the  property  or  whether  the  sale 
was  barred  under  O.C.G.A.  §  48-4-45;  af¬ 
ter  the  tax  sale,  the  bidder  quitclaimed 
the  deed  to  the  purchaser,  which  occurred 
prior  to  the  sheriff’s  “administrative  can¬ 
cellation”  of  the  tax  sale  due  to  procedural 
errors,  and  the  purchaser’s  action  to  quiet 
title,  pursuant  to  O.C.G.A.  §  23-3-40  et 
seq.,  resulted  in  summary  judgment  to  the 
executrix.  Harpagon  Co.  v.  Gelfond,  279 
Ga.  59,  608  S.E.2d  597  (2005). 

In  a  challenge  to  the  tax  deed  holder’s 
acquisition  of  the  subject  property,  a 
neighbor’s  complaint  that,  because  of  the 
neighbor’s  claim  of  adverse  possession, 
the  neighbor  was  entitled  to  statutory 
notice  of  foreclosure  of  the  right  to  redeem 
the  property,  was  rendered  moot  by  the 
neighbor’s  abandonment  of  the  adverse 
possession  claim  and  the  neighbor  failed 
to  show  any  other  basis  for  a  right  to 
notice  under  O.C.G.A.  §  48-4-45(a)(l). 
Ritchie  v.  Metro  Tax  Investors,  Inc.,  280 
Ga.  79,  623  S.E.2d  498  (2005). 

Power  company  easement  a  nullity. 

—  Easement  the  power  company  obtained 
from  the  landowner  after  the  landowner 
had  already  lost  the  property  to  a  tax  sale 
became  a  nullity  when  the  property  was 
not  redeemed  after  a  buyer  properly  in¬ 
voked  the  state  barment  statutes.  Land 
USA,  LLC  v.  Ga.  Power  Co.,  297  Ga.  237, 
773  S.E.2d  236  (2015). 

No  record  of  successful  completion 
of  foreclosure  of  redemption  rights. 

—  Buyer’s  claim  of  foreclosure  of  all  rights 
to  redeem  property  purchased  by  the 
buyer  at  a  tax  sale  failed  because  the 
county  real  estate  records  did  not  contain 
an  entry  memorializing  successful  com¬ 
pletion  of  the  foreclosure  of  the  right  of 
redemption  as  provided  by  O.C.G.A. 
§  48-4-46(d);  a  corporation  thus  only  had 
notice  that  the  buyer,  as  a  later  tax  deed 
grantee,  held  an  inchoate  or  defeasible 
title,  which  could  have  been  perfected  on 
foreclosure  of  all  senior  redemption  rights. 
The  corporation  stood  in  the  position  of  a 
good-faith  purchaser  for  value  without 
notice.  Washington  v.  McKibbon  Hotel 
Group,  Inc.,  284  Ga.  262,  664  S.E.2d  201 
(2008). 


Reasonably  diligent  steps  to  locate 
property  owner.  —  Summary  judgment 
for  a  tax  sale  purchaser  was  affirmed  as 
the  purchaser  took  reasonably  diligent 
steps  to  locate  a  property  owner  to  notify 
the  owner  of  the  foreclosure  of  the  owner’s 
right  to  redeem  the  property  as  it:  (1) 
attempted  to  learn  from  the  owner’s  ten¬ 
ant  how  to  contact  the  owner;  (2)  left 
letters  under  the  condominium  door;  (3) 
contacted  the  management  company;  and 
(4)  contacted  the  owner’s  mortgage  com¬ 
pany;  the  owner’s  claims  that  the  pur¬ 
chaser  should  have  searched  a  state 
court’s  docket  and  should  have  used  a 
phone  book  to  locate  the  owner  were  re¬ 
jected.  Hamilton  v.  Renewed  Hope,  Inc., 
281  Ga.  393,  637  S.E.2d  412  (2006). 

Bankruptcy.  —  Tax  sale  purchaser 
creditor’s  motion  for  relief  from  the  auto¬ 
matic  stay  under  11  U.S.C.  §  362(d)  was 
denied,  and  the  debtor  could  not  yet  pro¬ 
ceed  to  foreclose  on  the  debtor’s  equity  of 
redemption  under  the  barment  provisions 
of  O.C.G.A.  §§  48-4-45  and  48-4-46  be¬ 
cause  the  foreclosure  was  filed  after  the 
chapter  13  bankruptcy  petition.  Greyfield 
Res.,  Inc.  v.  Drummer  (In  re  Drummer), 
457  B.R.  912  (Bankr.  N.D.  Ga.  2011). 

Although  the  time  period  for  the  chap¬ 
ter  13  debtor  to  exercise  the  debtor’s  right 
of  redemption  as  to  the  tax  deed  sale  of  the 
debtor’s  real  property  passed,  under 
O.C.G.A.  §  48-4-45,  the  debtor  could  still 
pay  the  claim  pursuant  to  11  U.S.C. 
§  1322  as  a  claim  under  the  debtor’s  chap¬ 
ter  13  plan.  Francis  v.  Scorpion  Group, 
LLC  (In  re  Francis),  489  B.R.  262  (Bankr. 
N.D.  Ga.  2013). 

When  Chapter  13  debtor  proposed  ex¬ 
tension  plan  prior  to  date  when  the  right 
of  redemption  would  have  expired  under 
Georgia  state  law,  without  regard  to  an 
extension  provided  by  11  U.S.C.  §  108, 
the  debtor  did  not  reside  on  that  property, 
and  the  Chapter  13  plan  would  pay  the 
redemption  amount  in  full,  plus  interest, 
then  the  redemption  amount  could  be  paid 
over  the  length  of  the  plan  regardless  of 
whether  applicable  state  law  required  a 
lump  sum  payment.  In  re  Jimerson,  564 
B.R.  430  (Bankr.  N.D.  Ga.  2017). 

Redemption  untimely.  —  Judgment 
denying  the  redeemer’s  motion  for  relief 
was  reversed  because  the  plain  terms  of 
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O.C.G.A.  §  48-4-45(a)  provided  unambig¬ 
uously  that  the  right  to  redeem  was  fore¬ 
closed  only  after  compliance  with  para¬ 
graphs  (a)(1),  (a)(2),  and  (a)(3)  and  the 
redeemer  attempted  to  redeem  the  prop¬ 
erty  before  the  buyer  had  complied  with 
paragraph  (a)(3);  thus,  the  right  to  redeem 
was  not  yet  foreclosed,  and  the  buyer 
improperly  rejected  the  redeemer’s  tender 
of  the  redemption  price  as  untimely.  Reli¬ 
ance  Equities,  LLC  v.  Lanier  5,  LLC,  299 
Ga.  891,  792  S.E.2d  680  (2016). 

RESEARCH 

Am.  Jur.  2d.  —  30  Am.  Jur.  2d,  Execu¬ 
tions,  §  458.  72  Am.  Jur.  2d,  State  and 
Local  Taxation,  §  911  et  seq. 

C.J.S.  —  85  C.J.S.,  Taxation,  §  1370  et 
seq. 

ALR.  —  Who  entitled  to  notice  neces¬ 
sary  to  perfect  tax  title,  54  ALR  756;  169 
ALR  686. 

Necessity  and  sufficiency  of  statement 
in  notice  of  application  for  tax  deed,  or 
notice  to  redeem  for  tax  sale,  as  regards 
time  for  redemption,  82  ALR  502. 

Tax  title  or  deed  as  subject  to  attack  for 
want  of  notice  of  application  for  tax  deed 
or  of  expiration  of  redemption  period, 
where  a  statute  makes  tax  deed  conclu- 


Cited  in  Funderburke  v.  Kellet,  257  Ga. 
822,  364  S.E.2d  845  (1988);  Davis  v. 
Harpagon  Co.,  LLC,  281  Ga.  250,  637 
S.E.2d  1  (2006);  Human  v.  Harpagon  Co., 
LLC,  281  Ga.  372,  637  S.E.2d  684  (2006); 
Davis  v.  Harpagon  Co.,  LLC,  283  Ga.  539, 
661  S.E.2d  545  (2008);  BX  Corp.  v.  Hick¬ 
ory  Hill  1185,  LLC,  285  Ga.  5,  673  S.E.2d 
205  (2009);  Nix  v.  230  Kirkwood  Homes, 
LLC,  300  Ga.  91,  793  S.E.2d  402  (2016). 
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sive  evidence  of  matters  preliminary  to  its 
issuance  or  limits  attack  thereon  to  spe¬ 
cific  grounds  or  exempts  deed  from  attack 
for  procedural  irregularities  or  omissions, 
134  ALR  796. 

Statutory  limitation  of  period  for  attack 
on  tax  deed  as  affected  by  failure  to  com¬ 
ply  with  statutory  requirement  as  to  no¬ 
tice  before  tax  deed,  5  ALR2d  1021. 

Right  of  interested  party  receiving  due 
notice  of  tax  sale  or  of  right  to  redeem  to 
assert  failure  or  insufficiency  of  notice  to 
other  interested  party,  45  ALR4th  447. 

Recovery  of  sales  taxes  paid  on  bad 
debts,  38  ALR6th  255. 


48-4-46.  Form  of  notice  of  foreclosure  of  right  to  redeem;  ser¬ 
vice;  time;  return  and  record;  waiver. 


(a)  The  notice  provided  for  in  Code  Section  48-4-45  shall  be  written 
or  printed,  or  written  in  part  and  printed  in  part,  and  shall  be  in 
substantially  the  following  form: 

Take  notice  that: 

The  right  to  redeem  the  following  described  property,  to  wit: 

_ will  expire  and  be  forever  foreclosed  and  barred  on  and 

after  the _ day  of _ , _ 

The  tax  deed  to  which  this  notice  relates  is  dated  the _ day 

of _ , _ ,  and  is  recorded  in  the  office  of  the  Clerk  of  the 

Superior  Court  of _ County,  Georgia,  in  Deed  Book _ at 

page - 

The  property  may  be  redeemed  at  any  time  before  the _ day 

of _ , _ ,  by  payment  of  the  redemption  price  as  fixed  and 
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provided  by  law  to  the  undersigned  at  the  following  address: 


Please  be  governed  accordingly. 


(b)  The  purchaser  at  the  tax  sale  or  his  heirs,  successors,  or  assigns, 
as  the  case  may  be,  shall  make  out  an  original  notice  in  substantially 
the  form  prescribed  in  subsection  (a)  of  this  Code  section  and  one  copy 
of  the  notice  for  each  person  to  be  served  with  the  notice.  The  purchaser 
shall  deliver  the  notice  and  the  copies  together  with  a  list  of  the  persons 
to  be  served  to  the  sheriff  of  the  county  in  which  the  land  is  located  not 
less  than  45  days  before  the  date  set  in  each  notice  for  the  expiration  of 
the  right  to  redeem.  Within  15  days  after  delivery  to  him,  the  sheriff 
shall  serve  a  copy  of  the  notice  personally  or  by  deputy  upon  each  of  the 
persons  included  on  the  list  furnished  him  who  reside  in  the  county.  The 
sheriff  shall  make  an  entry  of  the  service  on  the  original  copy  of  the 
notice.  Leaving  a  copy  of  the  notice  at  the  residence  of  any  person 
required  to  be  served  with  the  notice  shall  be  a  sufficient  service  of  the 
notice. 

(c)  If  the  sheriff  personally  or  by  deputy  makes  an  entry  that  he  is 
unable  for  any  reason  to  effect  service  upon  any  person  required  to  be 
served,  the  person  who  requested  that  the  service  be  made  shall 
forthwith  cause  a  copy  of  the  notice  to  be  published  once  a  week  for  two 
consecutive  weeks  in  the  newspaper  in  which  the  sheriff’s  advertise¬ 
ments  for  the  county  are  published,  unless  that  notice  is  being  pub¬ 
lished  as  provided  in  paragraph  (3)  of  subsection  (a)  of  Code  Section 
48-4-45.  Either  publication  shall  operate  as  and  for  all  purposes  shall  be 
treated  as  service  upon  all  persons  as  to  whom  the  sheriff  has  made  an 
entry  that  he  has  been  unable  to  effect  service. 

(d)  Each  original  notice  together  with  the  entry  of  the  sheriff  on  the 
notice  shall  be  returned  to  the  person  by  whom  the  service  was 
requested  upon  the  payment  of  the  sheriff’s  costs  as  provided  by  law. 
Any  original  notice  together  with  the  entries  on  the  notice  may  be  filed 
and  recorded  on  the  deed  records  in  the  office  of  the  clerk  of  the  superior 
court  of  the  county  in  which  the  land  is  located. 

(e)  Service  of  notices  as  provided  in  this  Code  section  may  be  waived 
in  writing  by  any  person  required  or  entitled  to  be  served  with  the 
notice.  (Ga.  L.  1937,  p.  491,  §  2;  Code  1933,  §  91A-435,  enacted  by  Ga. 
L.  1978,  p.  309,  §  2;  Ga.  L.  1982,  p.  3,  §  48;  Ga.  L.  1989,  p.  1391,  §  2; 
Ga.  L.  1999,  p.  81,  §  48.) 


209 


48-4-46 


REVENUE  AND  TAXATION 


48-4-46 


JUDICIAL  DECISIONS 


Constitutionality.  —  Notice  to  per¬ 
sons  outside  the  county  under  O.C.G.A. 
§  48-3-9(b)  and  subsections  (b)  and  (c)  of 
O.C.G.A.  §  48-4-46  are  not  in  accord  with 
the  requirements  of  due  process  because 
an  owner  of  a  security  deed  or  mortgage 
who  lives  outside  the  county  in  which  the 
land  is  located  will  only  receive  published 
notice  of  the  foreclosure  of  the  right  to 
redeem.  Funderburke  v.  Kellet,  257  Ga. 
822,  364  S.E.2d  845  (1988). 

It  is  not  presumed  that  the  General 
Assembly  intended  to  enable  a  tax  sale 
purchaser  to  forego  any  methods  of  notice 
of  foreclosure  of  the  right  to  redeem  which 
might  be  required  by  the  due  process 
clause,  and  the  words  “for  any  reason”  in 
O.C.G.A.  §  48-4-46(c)  are  construed  to 
mean  that  notice  by  publication  is  permis¬ 
sible  only  if  a  sheriff’s  inability  to  effect 
personal  service  satisfies  the  constitu¬ 
tional  mandate  of  due  process.  Hamilton 
v.  Renewed  Hope,  Inc.,  277  Ga.  465,  589 
S.E.2d  81  (2003). 

Responsibility  of  purchasers.  — 

Purchasers  of  a  business  were  required  to 
establish  a  fund  sufficient  to  cover  unpaid 
taxes  regardless  of  the  existence  of  other 
claims  superior  to  the  state  tax  execution. 
Collins  v.  Lesters,  Inc.,  225  Ga.  App.  405, 
484  S.E.2d  62  (1997). 

No  record  of  successful  completion 
of  foreclosure  of  redemption  rights. 
—  Buyer’s  claim  of  foreclosure  of  all  rights 
to  redeem  property  purchased  by  the 
buyer  at  a  tax  sale  failed  because  the 
county  real  estate  records  did  not  contain 
an  entry  memorializing  successful  com¬ 
pletion  of  the  foreclosure  of  the  right  of 
redemption  as  provided  by  O.C.G.A. 
§  48-4-46(d);  a  corporation  thus  only  had 
notice  that  the  buyer,  as  a  later  tax  deed 
grantee,  held  an  inchoate  or  defeasible 
title,  which  could  have  been  perfected  on 
foreclosure  of  all  senior  redemption  rights. 
The  corporation  stood  in  the  position  of  a 
good-faith  purchaser  for  value  without 


notice.  Washington  v.  McKibbon  Hotel 
Group,  Inc.,  284  Ga.  262,  664  S.E.2d  201 
(2008). 

Reasonable  efforts  at  providing  no¬ 
tice  not  established.  —  When  the  as¬ 
signee  of  a  party  who  purchased  certain 
real  property  at  a  tax  sale  unsuccessfully 
tried  to  give  the  property’s  owner  notice  of 
the  foreclosure  of  the  assignee’s  right  to 
redeem  the  property  by  personal  service 
at  the  owner’s  address  as  found  in  tax  and 
deed  records  for  the  subject  property,  pub¬ 
lication  could  not  be  constitutionally  used 
to  give  the  owner  notice  of  the  foreclosure 
until  further  efforts  were  made  to  provide 
the  owner  notice,  absent  evidence  that 
other  channels  of  information  to  locate  the 
owner  were  not  reasonably  available,  or 
that  use  of  those  channels  would  have 
been  impractical.  Hamilton  v.  Renewed 
Hope,  Inc.,  277  Ga.  465,  589  S.E.2d  81 
(2003). 

Reasonable  efforts  at  providing  no¬ 
tice  established.  —  There  was  no  evi¬ 
dence  in  the  record  showing  that  the  no¬ 
tice  of  barment  was  ever  provided  to  the 
sheriff  by  the  purchaser  for  service;  con¬ 
sequently,  there  was  no  evidence  that  the 
sheriff  violated  duties  regarding  service  of 
the  notice  of  barment  as  alleged.  Tharp  v. 
Vesta  Holdings  I,  LLC,  276  Ga.  App.  901, 
625  S.E.2d  46  (2005). 

Bankruptcy.  —  Tax  sale  purchaser 
creditor’s  motion  for  relief  from  the  auto¬ 
matic  stay  under  11  U.S.C.  §  362(d)  was 
denied,  and  the  debtor  could  not  yet  pro¬ 
ceed  to  foreclose  on  debtor’s  equity  of 
redemption  under  the  barment  provisions 
of  O.C.G.A.  §§  48-4-45  and  48-4-46  be¬ 
cause  the  foreclosure  was  filed  after  the 
chapter  13  bankruptcy  petition.  Greyfield 
Res.,  Inc.  v.  Drummer  (In  re  Drummer), 
457  B.R.  912  (Bankr.  N.D.  Ga.  2011). 

Cited  in  Southerland  v.  Bradshaw,  252 
Ga.  294,  313  S.E.2d  92  (1984);  Dixon  v. 
Conway,  262  Ga.  709,  425  S.E.2d  651 
(1993). 


RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  30  Am.  Jur.  2d,  Execu-  ALR.  —  Tax  title  or  deed  as  subject  to 
tions,  §  458.  72  Am.  Jur.  2d,  State  and  attack  for  want  of  notice  of  application  for 
Local  Taxation,  §  911  et  seq.  tax  deed  or  of  expiration  of  redemption 
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period,  where  a  statute  makes  tax  deed 
conclusive  evidence  of  matters  prelimi¬ 
nary  to  its  issuance  or  limits  attack 
thereon  to  specific  grounds  or  exempts 
deed  from  attack  for  procedural  irregular¬ 
ities  or  omissions,  134  ALR  796. 

Statutory  limitation  of  period  for  attack 


on  tax  deed  as  affected  by  failure  to  com¬ 
ply  with  statutory  requirement  as  to  no¬ 
tice  before  tax  deed,  5  ALR2d  1021. 

Right  of  interested  party  receiving  due 
notice  of  tax  sale  or  of  right  to  redeem  to 
assert  failure  or  insufficiency  of  notice  to 
other  interested  party,  45  ALR4th  447. 


48-4-47.  Tender  of  redemption  price  before  action  to  cancel  tax 
deed. 


(a)  After  notice  to  foreclose  the  right  of  redemption  as  provided  for  in 
this  article  has  been  given,  no  action  shall  be  filed,  allowed,  sanctioned, 
or  maintained  for  the  purpose  of  setting  aside,  canceling,  or  in  any  way 
invalidating  the  tax  deed  referred  to  in  the  notice  or  the  title  conveyed 
by  the  tax  deed  unless  and  until  the  plaintiff  in  the  action  pays  or 
legally  tenders  to  the  grantee  in  the  deed  or  to  his  successors  the  full 
amount  of  the  redemption  price  for  the  property,  as  provided  for  in  this 
article. 

(b)  Subsection  (a)  of  this  Code  section  shall  apply  unless  it  clearly 
appears  that: 

(1)  The  tax  or  special  assessment  for  the  collection  of  which  the 
execution  under  or  by  virtue  of  which  the  sale  was  held  was  not  due 
at  the  time  of  the  sale;  or 

(2)  Service  or  notice  was  not  given  as  required  in  this  article.  (Ga. 
L.  1937,  p.  491,  §  2;  Code  1933,  §  91A-437,  enacted  by  Ga.  L.  1978, 
p.  309,  §  2.) 


JUDICIAL  DECISIONS 


Tender  requirement  does  not  vio¬ 
late  due  process.  —  Delinquent  taxpay¬ 
ers  could  not  maintain  a  suit  to  set  aside  a 
tax  deed  because  they  failed  to  pay  or 
tender  the  redemption  amount  required 
under  O.C.G.A.  §  48-4-47.  O.C.G.A. 
§  48-4-47  did  not  violate  their  due  process 
rights,  although  the  redemption  amount 
of  $112,416  dwarfed  the  original  $2,000  in 
unpaid  taxes  due  to  the  addition  of  taxes 
and  penalties  under  O.C.G.A.  §  48-4-42. 
Saffo  v.  Foxworthy,  Inc.,  286  Ga.  284,  687 
S.E.2d  463  (2009),  cert,  denied,  560  U.S. 
939,  130  S.  Ct.  3360,  176  L.  Ed.  2d  1246 
(2010). 

Effect  of  plaintiff’s  financial  inabil¬ 
ity  to  make  tender.  —  Plaintiff’s  finan¬ 
cial  inability  to  make  the  tender  of  the 
amount  owed  does  not  alter  the  require¬ 


ments  of  this  statute.  Ayer  v.  Lamar 
County,  194  Ga.  712,  22  S.E.2d  606  (1942). 

Collateral  attack  on  ownership  of 
property.  —  Plaintiffs  were  barred  from 
collaterally  attacking  the  validity  of  the 
county’s  ownership  of  property  at  the  time 
of  the  demolition  of  a  home  on  the  prop¬ 
erty  since  there  was  no  tender  of  the 
redemption  price  to  the  county  regarding 
the  property  and  there  was  nothing  in  the 
record  to  indicate  that  taxes,  which 
formed  the  basis  for  the  tax  sale  of  the 
property,  were  not  due  at  the  time  of  sale 
or  that  the  county  failed  to  provide  proper 
notice  or  service  of  the  county’s  bar  of 
redemption.  Hill  v.  Mayor  of  Savannah, 
233  Ga.  App.  742,  505  S.E.2d  35  (1998). 

Tender  of  redemption  price  not  re¬ 
quired  since  notice  not  given  to  re- 
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deeming  party.  —  Trial  court  erred  by 
finding  that  the  failure  of  the  plaintiff  to 
tender  the  full  amount  of  the  redemption 
price  for  the  property  at  issue  before  filing 
suit  barred  that  action  under  the  statute 
since  the  plaintiff  claimed  that  the  plain¬ 
tiff  did  not  receive  the  statutorily  required 
notice.  H  &  C  Dev.,  Inc.  v.  Bershader,  248 
Ga.  App.  546,  546  S.E.2d  907  (2001). 

Exception  to  tender  requirement 
found.  —  Because  an  exception  to  the 
tender  requirement  that  the  redemption 
price  be  tendered  before  the  validity  of  a 
tax  deed  could  be  challenged  applied,  as  it 
appeared  that  the  tax  or  special  assess¬ 
ment  for  the  collection  of  which  the  execu¬ 
tion  under  or  by  virtue  of  which  the  sale 
was  held  was  not  due  at  the  time  of  the 
sale  based  on  the  property’s  tax-exempt 
status,  the  appeals  court  rejected  a  claim 
that  trustees  for  the  property  lacked 
standing  to  contest  the  tax  sale  because 
they  did  not  tender  the  amount  of  unpaid 
taxes  for  which  the  property  was  sold. 
Marathon  Inv.  Corp.  v.  Spinkston,  281  Ga. 
888,  644  S.E.2d  133  (2007). 


Because  there  was  evidence  in  the  form 
of  a  taxpayer’s  averment  that  there  were 
no  taxes  due  at  the  time  of  a  tax  sale, 
relieving  the  taxpayer  of  the  obligation  to 
make  a  complete  tender  prior  to  seeking 
redemption  of  the  taxpayer’s  property  un¬ 
der  O.C.G.A.  §  48-4-47(b)(l),  a  trial  court 
did  not  abuse  the  court’s  discretion  in 
granting  an  interlocutory  injunction  to 
maintain  the  status  quo,  pending  resolu¬ 
tion  of  the  issues  presented.  Am.  Lien 
Fund,  LLC  v.  Dixon,  286  Ga.  562,  690 
S.E.2d  415  (2010). 

Failure  to  give  notice  of  right  to 
redemption.  —  O.C.G.A.  §  48-4-47  was 
inapplicable  in  a  redemption  company’s 
action  against  a  purchaser  to  enforce  re¬ 
demption  of  real  property  because  the 
purchaser  had  not  given  the  statutorily 
required  notice  of  foreclosure  of  the  right 
to  redemption  at  any  time  since  the  pur¬ 
chaser’s  purchase  of  the  property  by  tax 
deed.  Cmty.  Renewal  &  Redemption  v. 
Nix,  288  Ga.  439,  704  S.E.2d  759  (2011). 

Cited  in  Southerland  v.  Bradshaw,  252 
Ga.  294,  313  S.E.2d  92  (1984). 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State 
and  Local  Taxation,  §  723. 

C.J.S.  —  85  C.J.S.,  Taxation,  §  1441  et 
seq. 

ALR.  —  Necessity  of  recording  tax  deed 
to  protect  title  as  against  interest  derived 
from  former  owner,  65  ALR  1015. 

Tax  title  or  deed  as  subject  to  attack  for 


want  of  notice  of  application  for  tax  deed 
or  of  expiration  of  redemption  period, 
where  a  statute  makes  tax  deed  conclu¬ 
sive  evidence  of  matters  preliminary  to  its 
issuance  or  limits  attack  thereon  to  spe¬ 
cific  grounds  or  exempts  deed  from  attack 
for  procedural  irregularities  or  omissions, 
134  ALR  796. 


48-4-48.  Ripening  of  tax  deed  title  by  prescription. 


(a)  A  title  under  a  tax  deed  properly  executed  at  a  valid  and  legal  sale 
prior  to  July  1,  1989,  shall  ripen  by  prescription  after  a  period  of  seven 
years  from  the  date  of  execution  of  that  deed. 

(b)  A  title  under  a  tax  deed  executed  on  or  after  July  1,  1989,  but 
before  July  1,  1996,  shall  ripen  by  prescription  after  a  period  of  four 
years  from  the  execution  of  that  deed.  A  title  under  a  tax  deed  properly 
executed  on  or  after  July  1,  1996,  at  a  valid  and  legal  sale  shall  ripen  by 
prescription  after  a  period  of  four  years  from  the  recordation  of  that 
deed  in  the  land  records  in  the  county  in  which  said  land  is  located. 

(c)  A  tax  deed  which  has  ripened  by  prescription  pursuant  to  any 
provision  of  this  Code  section  shall  convey,  when  the  defendant  in  fi.  fa. 
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is  not  laboring  under  any  legal  disability,  a  fee  simple  title  to  the 
property  described  in  that  deed,  and  that  title  shall  vest  absolutely  in 
the  grantee  in  the  deed  or  in  the  grantee’s  heirs  or  assigns.  In  the  event 
the  defendant  in  fi.  fa.  is  laboring  under  any  legal  disability,  the 
prescriptive  term  specified  in  this  Code  section  shall  begin  from  the 
time  the  disabilities  are  removed  or  abated. 

(d)  Notice  of  foreclosure  of  the  right  to  redeem  property  sold  at  a  tax 
sale  shall  not  be  required  to  have  been  provided  in  order  for  the  title  to 
such  property  to  have  ripened  under  subsection  (a)  or  (b)  of  this  Code 
section.  (Ga.  L.  1949,  p.  1132,  §  1;  Code  1933,  §  91A-438,  enacted  by 
Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1989,  p.  1391,  §  3;  Ga.  L.  1996,  p.  783, 
§  1.) 

Law  reviews.  —  For  annual  survey  Mercer  L.  Rev.  383  (2000).  For  annual 
article  discussing  real  property  law,  see  51  survey  of  real  property  law,  see  58  Mercer 
Mercer  L.  Rev.  441  (1999).  For  annual  L.  Rev.  367  (2006). 
survey  article  on  real  property  law,  see  52 

JUDICIAL  DECISIONS 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  deci¬ 
sions  under  Ga.  L.  1949,  p.  1132,  §  2-A, 
are  included  in  the  annotations  for  this 
Code  section. 

Vesting  of  rights.  —  Decision  to  award 
a  limited  liability  company  fee  simple  title 
in  real  property  did  not  violate  the  con¬ 
tract  impairment  clauses  in  U.S.  Const. 
Art.  I,  Sec.  10  and  Ga.  Const.  1983,  Art.  I, 
Sec.  I,  Para.  X  as  a  corporation’s  rights  to 
the  property  pursuant  to  a  1984  tax  deed 
had  not  vested  prior  to  the  effective  date  of 
a  1989  amendment  of  O.C.G.A.  §  48-4-48, 
which  operated  retrospectively.  BX  Corp. 
v.  Hickory  Hill  1185,  LLC,  285  Ga.  5,  673 
S.E.2d  205  (2009). 

If  levy  of  tax  execution  is  excessive, 
sale  held  under  levy  is  void.  Craig  v. 
Arnold,  227  Ga.  333,  180  S.E.2d  733 
(1971)  (decided  under  Ga.  L.  1949,  p.  1132, 
§  2-A). 

Adverse  possession  by  the  tax  deed 
grantee  required.  —  Tax  grantee’s  title 
did  not  ripen  since  the  grantee  never 
occupied  the  property  nor  committed  any 
acts  or  exhibited  any  conduct  which  would 
amount  to  adverse  possession  of  the  prop¬ 
erty  for  the  requisite  period.  Blizzard  v. 
Moniz,  271  Ga.  50,  518  S.E.2d  407  (1999). 

Since  a  tax  deed  holder  never  occupied 
the  property  or  engaged  in  any  act  evi¬ 


dencing  ownership  other  than  payment  of 
taxes,  the  trial  court  erred  in  finding  that 
the  tax  deed  holder  had  prescriptive  title 
and  in  refusing  to  allow  a  successor  in  title 
to  redeem  the  property.  O.C.G.A. 
§  48-4-48  was  not  a  statute  of  repose 
operating  to  foreclose  the  right  of  redemp¬ 
tion  upon  the  mere  passage  of  time.  Mark 
Turner  Props.,  Inc.  v.  Evans,  274  Ga.  547, 
554  S.E.2d  492  (2001). 

Because  a  tax  deed  was  executed  after 
the  effective  date  of  the  amendment  to 
O.C.G.A.  §  48-4-48,  the  trial  court  erred 
in  ruling  that  title  vested  in  a  county  by 
the  passage  of  time  and  in  granting  sum¬ 
mary  judgment  to  its  purchaser;  the  case 
was  remanded  for  further  proceedings 
since  there  were  questions,  inter  aha,  on 
the  purchaser’s  entitlement  to  a  prescrip¬ 
tive  title.  Cmty.  Renewal  &  Redemption, 
LLC  v.  Nix,  279  Ga.  840,  621  S.E.2d  722 
(2005). 

Limited  liability  company  (LLC)  was 
entitled  to  fee  simple  title  to  property 
conveyed  by  a  warranty  deed  after  the 
LLC  redeemed  the  property  under 
O.C.G.A.  §  48-4-42  as  to  a  1984  tax  deed 
held  by  a  corporation  because  title  had  not 
ripened  in  the  corporation  under  O.C.G.A. 
§  48-4-48  as  the  corporation  had  not  es¬ 
tablished  adverse  possession.  BX  Corp.  v. 
Hickory  Hill  1185,  LLC,  285  Ga.  5,  673 
S.E.2d  205  (2009). 
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In  a  quiet  title  action  under  O.C.G.A. 
§  23-3-60,  although  a  corporation  with  a 
1984  tax  deed  to  the  property  in  dispute 
claimed  that  ripening  of  title  had  occurred 
under  O.C.G.A.  §  48-4-48  as  the  corpora¬ 
tion  held  the  tax  deed  for  the  required 
seven-year  period  under  a  former  version 
of  the  statute,  a  1989  amendment  that 
applied  expressly  to  tax  deeds  executed 
prior  to  July  1,  1989,  required  adverse 
possession  by  the  tax  deed  grantee  in 
order  for  title  to  ripen.  BX  Corp.  v.  Hickory 
Hill  1185,  LLC,  285  Ga.  5,  673  S.E.2d  205 
(2009). 

Successor  in  interest  to  the  owner  of 
property  had  successfully  redeemed  the 
property  from  the  purchaser  of  a  tax  deed 
by  tendering  an  adequate  amount, 
O.C.G.A.  §  48-4-40(2),  although  it  was 
refused  by  the  purchaser;  the  court  re¬ 
jected  the  purchaser’s  claim  that  the  pur¬ 
chaser  acquired  title  by  prescription  un¬ 
der  O.C.G.A.  §  48-4-48  because  the 
prescriptive  period  was  not  met  and  the 
purchaser’s  possession  of  the  unfenced, 
uninhabited  property  was  not  sufficiently 
adverse.  Nix  v.  230  Kirkwood  Homes, 
LLC,  300  Ga.  91,  793  S.E.2d  402  (2016). 

Insufficient  showing  of  actual  pos¬ 
session.  —  Trial  court  did  not  err  when 
the  court  concluded  that  a  buyer’s  tax 
deed  did  not  ripen  by  prescription  into  a 
fee  simple  title  because  neither  the  buy¬ 
er’s  payments  of  taxes  nor  occasional 
cleanup  and  mowing  of  areas  were  suffi¬ 
ciently  notorious  or  exclusive  as  to  consti¬ 
tute  actual  possession.  Washington  v. 


McKibbon  Hotel  Group,  Inc.,  284  Ga.  262, 
664  S.E.2d  201  (2008). 

Exercise  of  right  of  redemption  re¬ 
quired.  —  It  was  incumbent  upon  parties 
claiming  a  right  to  redemption  actually  to 
exercise  the  right  during  the  four-year 
period;  the  filing  of  a  civil  action  alleging 
the  existence  of  that  unexercised  right 
was  not  sufficient.  Machen  v.  Wolande 
Mgt.  Group,  Inc.,  271  Ga.  163,  517  S.E.2d 
58  (1999). 

State  of  title  held  by  purchaser  or 
purchaser’s  grantee  pending  period 
of  redemption.  —  Trial  court  properly 
granted  summary  judgment  to  an  associ¬ 
ation,  and  the  association’s  employee  and 
a  board  member,  on  the  claims  by  a  prop¬ 
erty  purchaser  against  them  for  extortion 
and  removal  of  hens  arising  out  of  the 
purchaser’s  failure  to  pay  association  fees 
after  the  purchaser  purchased  seven  prop¬ 
erties  in  a  subdivision  through  a  tax  sale 
resulting  from  unpaid  property  taxes; 
while  it  was  true  that  the  purchaser  did 
not  obtain  a  fee  simple  absolute  title,  and 
that  title  could  be  restored  to  specified 
predecessors  through  redemption  or  be¬ 
fore  the  purchaser  gave  notice  pursuant  to 
O.C.G.A.  §  48-4-45,  the  purchaser  did  re¬ 
ceive  title  sufficient  to  trigger  automatic 
membership  in  the  association  and  was 
thus  required  to  pay  the  association’s  as¬ 
sessed  fees.  Croft  v.  Fairfield  Plantation 
Prop.  Owners  Ass’n,  276  Ga.  App.  311,  623 
S.E.2d  531  (2005). 

Cited  in  Moultrie  v.  Wright,  266  Ga.  30, 
464  S.E.2d  194  (1995). 
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ARTICLE  4 

LAND  BANK  AUTHORITIES 

48-4-60.  Definitions. 

As  used  in  this  article,  the  term: 

(1)  “Agreement”  means: 

(A)  An  interlocal  cooperation  agreement  entered  into  by  the 
parties  pursuant  to  this  article;  or 

(B)  A  resolution  of  a  consolidated  government  establishing  an 
authority  pursuant  to  this  article. 

(2)  “Authority”  means  the  land  bank  authority  established  pursu¬ 
ant  to  this  article. 

(3)  “Parties”  means  the  parties  to  the  agreement,  which  shall 
include  one  or  more  cities  and  the  county  containing  such  cities,  or  a 
consolidated  government  which  has  adopted  a  resolution  establishing 
an  authority. 

(4)  “Property”  means  real  property,  including  any  improvements 
thereon. 

(5)  “Tax  delinquent  property”  means  any  property  on  which  the 
taxes  levied  and  assessed  by  any  party  remain  in  whole  or  in  part 
unpaid  on  the  date  due  and  payable.  (Code  1981,  §  48-4-60,  enacted 
by  Ga.  L.  1990,  p.  1875,  §  3;  Ga.  L.  1996,  p.  824,  §  1;  Ga.  L.  1997,  p. 
882,  §  1.) 

48-4-61.  Land  bank  authority  established  by  interlocal  cooper¬ 
ation  agreement;  powers;  purpose;  dissolution. 

(a)  One  or  more  cities  and  the  county  containing  such  cities  may 
enter  into  an  interlocal  cooperation  agreement,  or  a  consolidated 
government  may  adopt  a  resolution,  for  the  purpose  of  establishing  a 
land  bank  authority  pursuant  to  this  article. 

(b)  The  authority  shall  be  a  public  body  corporate  and  politic  with  the 
power  to  sue  and  be  sued,  to  accept  and  issue  deeds  in  its  name, 
including  without  limitation  the  acceptance  of  real  property  in  accor¬ 
dance  with  the  provisions  of  subsection  (f)  of  Code  Section  9-16-19,  and 
to  institute  quia  timet  actions  and  shall  have  any  other  powers 
necessary  and  incidental  to  carry  out  the  powers  granted  by  this  article. 

(c)  The  authority  shall  be  established  to  acquire  the  tax  delinquent 
properties  of  the  parties  and  any  property  deeded  to  it  pursuant  to 
paragraph  (2.1)  of  subsection  (u)  of  Code  Section  16-13-49  in  order  to 
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foster  the  public  purpose  of  returning  land  which  is  in  a 
nonrevenue-generating,  nontax-producing  status  to  an  effective  utili¬ 
zation  status  or  of  returning  real  property  forfeited  pursuant  to  Code 
Section  16-13-49  to  such  status  in  order  to  provide  housing,  new 
industry,  and  jobs  for  the  citizens  of  the  county.  The  authority  shall 
have  the  powers  provided  in  this  article  and  those  necessary  and 
incidental  to  the  exercise  of  such  powers. 

(d)  Any  authority  established  pursuant  to  this  article  may  be  dis¬ 
solved  by  any  party  to  the  agreement  or  by  resolution  of  a  consolidated 
government  or,  where  multiple  cities  are  involved,  any  city  may 
withdraw  from  the  agreement  which  established  the  authority,  or  such 
authority  may  be  dissolved  by  local  Act  of  the  General  Assembly. 

(e)  An  authority  whose  parties  form  a  consolidated  government  after 
entering  into  an  interlocal  cooperation  agreement  shall  thereafter 
operate  under  and  be  governed  by  the  provisions  of  this  article 
applicable  to  authorities  of  consolidated  governments  as  if  created  by 
resolution  of  a  consolidated  government.  The  board  governing  such  an 
authority  shall  be  reconstituted  by  resolution  of  the  consolidated 
governments  in  conformity  with  the  provisions  of  subsection  (a)  of  Code 
Section  48-4-62  prior  to  the  first  meeting  of  such  board  subsequent  to 
the  effective  date  of  consolidation  of  the  party  governments. 

(f)  No  land  bank  authority  shall  be  created  pursuant  to  this  article 
on  or  after  July  1,  2012.  Except  as  otherwise  provided  in  subsection  (j) 
of  Code  Section  48-4-104,  any  land  bank  created  pursuant  to  this  article 
prior  to  July  1,  2012,  shall  continue  to  be  governed  by  this  article.  (Code 
1981,  §  48-4-61,  enacted  by  Ga.  L.  1990,  p.  1875,  §  3;  Ga.  L.  1996,  p. 
824,  §  1;  Ga.  L.  1997,  p.  882,  §  1;  Ga.  L.  2002,  p.  1286,  §  2;  Ga.  L.  2012, 
p.  1055,  §  1/SB  284;  Ga.  L.  2015,  p.  693,  §  3-28/HB  233.) 


The  2015  amendment,  effective  July 
1,  2015,  substituted  “provisions  of  subsec¬ 
tion  (f)  of  Code  Section  9-16-19”  for  “pro¬ 
visions  of  paragraph  (2.1)  of  subsection  (u) 
of  Code  Section  16-13-49”  in  subsection 
(b). 


Law  reviews.  —  For  article  on  the 
2015  amendment  of  this  Code  section,  see 
32  Ga.  St.  U.  L.  Rev.  1  (2015). 

For  note  on  the  2002  amendment  of  this 
Code  section,  see  19  Ga.  St.  U.  L.  Rev.  92 
(2002). 


48-4-62.  Board  to  govern  authority;  members;  meetings;  organi¬ 
zation;  staff. 


(a)  The  authority  shall  be  governed  by  a  board  composed  in  such  a 
manner  as  to  provide  two  members  to  represent  each  party:  two 
appointed  by  the  mayor  of  each  party  city  and  two  appointed  by  the 
county  commission  of  the  party  county.  An  authority  established  by 
resolution  of  a  consolidated  government  shall  be  governed  by  a  board 
composed  of  four  members  to  be  appointed  by  the  governing  authority 
of  the  consolidated  government.  Each  member  shall  serve  at  the 
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pleasure  of  the  respective  appointing  authority  for  a  term  of  four  years 
and  shall  serve  without  compensation.  The  members  shall  be  residents 
of  the  county  and  may  be  employees  of  the  parties.  Any  vacancy  shall  be 
filled  for  the  remainder  of  the  unexpired  term  in  the  same  manner  as 
the  original  appointment. 

(b)  The  board  of  the  authority  shall  meet  from  time  to  time  as 
required,  and  the  presence  of  either  (1)  three  members,  if  there  are  only 
two  parties  to  the  agreement  or  if  the  authority  was  created  by  a 
consolidated  government  or  (2)  50  percent  of  the  members  then  in  office, 
if  there  are  more  than  two  parties  to  the  agreement,  shall  constitute  a 
quorum.  Approval  by  a  majority  of  the  membership  then  in  office  shall 
be  necessary  for  any  action  to  be  taken  by  the  authority.  All  meetings 
shall  be  open  to  the  public,  except  as  otherwise  provided  by  Chapter  14 
of  Title  50,  and  a  written  record  shall  be  maintained  of  all  meetings.  A 
chairperson  shall  be  elected  from  among  the  members,  and  he  or  she 
shall  execute  all  deeds,  leases,  and  contracts  of  the  authority  when 
authorized  by  the  board. 

(c)  The  authority  may  employ  its  own  staff  or  may  utilize  employees 
of  the  parties,  as  determined  by  the  agreement.  (Code  1981,  §  48-4-62, 
enacted  by  Ga.  L.  1990,  p.  1875,  §  3;  Ga.  L.  1996,  p.  824,  §  1;  Ga.  L. 
1997,  p.  882,  §  1.) 

48-4-63.  Administration  of  properties. 

(a)  The  authority  shall  hold  in  its  own  name,  for  the  benefit  of  the 
parties,  all  properties  conveyed  to  it  by  the  parties,  all  tax  delinquent 
properties  acquired  by  it  pursuant  to  this  article,  and  all  properties 
otherwise  acquired. 

(b)  It  shall  be  the  duty  of  the  authority  to  administer  the  properties 
acquired  by  it  as  follows: 

(1)  All  property  acquired  by  the  authority  shall  be  inventoried  and 
appraised,  and  the  inventory  shall  be  maintained  as  a  public  record; 

(2)  The  authority  shall  organize  and  classify  the  property  on  the 
basis  of  suitability  for  use; 

(3)  The  authority  shall  maintain  all  property  held  by  it  in  accor¬ 
dance  with  applicable  laws  and  codes;  and 

(4)  The  authority  shall  have  the  power  to  manage,  maintain, 
protect,  rent,  lease,  repair,  insure,  alter,  sell,  trade,  exchange,  or 
otherwise  dispose  of  any  property  on  terms  and  conditions  deter¬ 
mined  in  the  sole  discretion  of  the  authority.  The  authority  may 
assemble  tracts  or  parcels  of  property  for  public  parks  or  other  public 
purposes  and  to  that  end  may  exchange  parcels  and  otherwise 
effectuate  the  purposes  determined  by  agreement  with  any  party. 
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(c)  The  acquisition  and  disposal  of  property  by  the  authority  shall  not 
be  governed  or  controlled  by  any  regulations  or  laws  of  the  parties 
unless  specifically  provided  in  the  agreement,  and  transfers  of  property 
by  parties  to  the  authority  shall  be  treated  as  transfers  to  a  body  politic 
as  contemplated  by  subparagraph  (a)(2)(A)  of  Code  Section  36-9-3. 

(d)  Property  held  by  the  authority  may  be  sold,  traded,  exchanged,  or 
otherwise  disposed  of  by  the  authority  so  long  as  the  disposition  is 
approved  by  a  majority  of  the  membership,  as  required  in  subsection  (b) 
of  Code  Section  48-4-62  for  any  action  by  the  authority,  and  approved  as 
follows: 

(1)  If  the  property  is  located  within  a  party  city  and  the  party 
county,  approved  by  both  authority  members  appointed  by  the  mayor 
of  such  city  and  one  of  the  authority  members  appointed  by  the 
county  commission; 

(2)  If  the  property  is  located  within  the  county  party  but  outside  all 
the  party  cities,  approved  by  both  authority  members  appointed  by 
the  county  commission; 

(3)  If  the  property  is  located  within  a  party  city  but  outside  the 
party  county,  approved  by  both  authority  members  of  such  city;  or 

(4)  If  the  property  is  located  within  the  boundaries  of  a  consoli¬ 
dated  government,  approved  by  a  majority  of  the  authority  members. 
(Code  1981,  §  48-4-63,  enacted  by  Ga.  L.  1990,  p.  1875,  §  3;  Ga.  L. 
1996,  p.  824,  §  1;  Ga.  L.  1997,  p.  882,  §  1;  Ga.  L.  2010,  p.  878, 
§  48/HB  1387.) 

48-4-64.  Acquisition  and  disposal  of  property. 

(a)  If  any  party  obtains  a  judgment  for  taxes  against  a  tax  delinquent 
property  within  the  party  county,  any  of  the  party  cities,  or  the 
boundaries  of  the  consolidated  government  and  the  property  is  ordered 
sold  at  a  tax  sale  to  satisfy  the  judgment,  the  authority  may  tender  one 
bid  at  such  sale,  and  such  bid  shall  comprise  the  authority’s  commit¬ 
ment  to  pay  not  more  than  all  costs  of  the  sale  and  its  assumption  of 
liability  for  all  taxes,  accrued  interest  thereon,  and  penalties,  and,  if 
there  is  no  other  bid,  the  tax  commissioner  shall  accept  the  authority’s 
bid  and  make  a  deed  of  the  property  to  the  authority. 

(b)  In  accordance  with  the  provisions  of  Code  Section  48-4-45,  the 
authority  shall  have  the  right  to  foreclose  the  right  to  redeem  property 
at  any  time  after  the  12  month  redemption  period  has  expired  pursuant 
to  Code  Section  48-4-65.  Notwithstanding  the  foregoing  provisions  of 
this  subsection,  the  right  of  redemption  shall  automatically  terminate 
and  expire  upon  failure  to  redeem  in  accordance  with  Code  Section 
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48-4-81  where  the  tax  sale  was  conducted  pursuant  to  Article  5  of  this 
chapter. 

(c)  When  a  property  is  acquired  by  the  authority,  the  authority  shall 
have  the  power  to  extinguish  all  county  and  city  or  consolidated 
government  taxes,  including  school  district  taxes,  at  the  time  it  sells  or 
otherwise  disposes  of  property;  provided,  however,  that,  with  respect  to 
school  district  taxes,  the  authority  shall  first  obtain  the  consent  of  the 
board  of  education  governing  the  school  district  in  which  the  property  is 
located.  In  determining  whether  or  not  to  extinguish  taxes,  the  author¬ 
ity  shall  consider  the  public  benefit  to  be  gained  by  tax  forgiveness  with 
primary  consideration  given  to  purchasers  who  intend  to  build  or 
rehabilitate  low-income  housing.  The  decision  by  the  authority  to 
extinguish  taxes  is  subject  to  the  vote  requirements  for  dispositions  of 
property  under  subsection  (d)  of  Code  Section  48-4-63. 

(d)  At  the  time  that  the  authority  sells  or  otherwise  disposes  of 
property  as  part  of  its  land  bank  program,  the  proceeds  from  the  sale, 
if  any,  shall  be  allocated  as  determined  by  the  authority  among  the 
following  priorities:  (1)  furtherance  of  authority  operations;  (2)  recovery 
of  authority  expenses;  and  (3)  distribution  to  the  parties  and  the 
appropriate  school  district  in  proportion  to  and  to  the  extent  of  their 
respective  tax  bills  and  costs.  Any  excess  proceeds  shall  be  distributed 
pursuant  to  the  agreement  of  the  parties  or  by  resolution  of  the 
consolidated  government  in  accordance  with  the  public  policy  stated  in 
this  article. 

(e)  The  authority  shall  have  full  discretion  in  determining  the  sale 
price  of  the  property.  The  agreement  of  the  parties  shall  provide  for  a 
distribution  of  property  that  favors  neighborhood  nonprofit  entities 
obtaining  the  land  for  low-income  housing  and,  secondarily,  other 
entities  intending  to  produce  low-income  or  moderate-income  housing. 
(Code  1981,  §  48-4-64,  enacted  by  Ga.  L.  1990,  p.  1875,  §  3;  Ga.  L. 
1992,  p.  1355,  §  1;  Ga.  L.  1995,  p.  282,  §  4;  Ga.  L.  1996,  p.  824,  §  1;  Ga. 
L.  1997,  p.  882,  §  1.) 

48-4-65.  Foreclosure  of  right  of  redemption  to  property  con¬ 
veyed  to  authority. 

The  authority  may  foreclose  the  right  of  redemption  to  the  property 
conveyed  to  the  authority  pursuant  to  a  tax  sale  conducted  in  accor¬ 
dance  with  Article  1  of  this  chapter  in  the  following  manner: 

(1)  The  record  title  to  the  property  shall  be  examined  and  a 
certificate  of  title  shall  be  prepared  for  the  benefit  of  the  authority; 

(2)  The  authority  shall  serve  the  prior  owner  whose  interest  was 
foreclosed  upon  and  all  persons  having  record  title  or  interest  in  or 
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lien  upon  the  property  with  a  notice  of  foreclosure  of  this  right  to 
redeem  in  conformance  with  Code  Section  48-4-46; 

(3)  In  the  event  persons  entitled  to  service  are  located  outside  the 
county,  they  may  be  served  by  certified  mail  or  statutory  overnight 
delivery;  or 

(4)  In  the  event  the  sheriff  is  unable  to  perfect  service  or  certified 
mail  or  statutory  overnight  delivery  attempts  are  returned  un¬ 
claimed,  the  authority  shall  conduct  a  search  for  the  person  with  an 
interest  in  the  property  conveyed  to  the  authority,  which  search  must, 
at  a  minimum,  have  included  the  following: 

(A)  An  examination  of  the  addresses  given  on  the  face  of  the 
instrument  vesting  interest  or  the  addresses  given  to  the  clerk  of 
the  superior  court  by  the  transfer  tax  declaration  form.  The  clerk  of 
the  superior  court  and  the  tax  assessor  of  the  county  are  required 
to  share  information  contained  in  the  transfer  tax  declaration  form 
with  one  another  in  a  timely  manner; 

(B)  A  search  of  the  current  telephone  directory  for  the  county  in 
which  the  property  is  located; 

(C)  A  letter  of  inquiry  to  the  person  who  sold  the  property  to  the 
defendant  in  the  tax  sale  at  the  address  shown  in  the  transfer  tax 
declaration  form  or  in  the  telephone  directory; 

(D)  A  letter  of  inquiry  to  the  attorney  handling  the  closing  prior 
to  the  tax  sale  if  provided  on  the  deed  forms; 

(E)  A  sign  being  no  less  than  four  feet  by  six  feet  shall  be  erected 
on  the  property  and  maintained  by  the  authority  for  a  minimum  of 
30  days  reading  as  follows: 

“THIS  PROPERTY  HAS  BEEN  CONVEYED  TO  THE 

_ LAND  BANK  AUTHORITY  BY  VIRTUE  OF 

A  SALE  FOR  UNPAID  TAXES.  PERSONS  WITH  INFORMA¬ 
TION  REGARDING  THE  PRIOR  OWNER  OF  THE  PROPERTY 

ARE  REQUESTED  TO  CALL _ ”;  and 

(F)  If  the  authority  has  made  the  search  as  required  by  this 
paragraph  and  been  unable  to  locate  those  persons  required  to  be 
served  under  paragraph  (2)  of  this  Code  section  or,  having  located 
additional  addresses  of  those  persons  through  such  search,  at¬ 
tempted  without  success  to  serve  those  persons  in  either  manner 
provided  by  paragraph  (2)  or  (3)  of  this  Code  section,  the  authority 
shall  make  a  written  summary  of  the  attempts  made  to  serve  the 
notice,  in  recordable  form,  and  may  authorize  the  foreclosure  of  the 
redemption  rights  of  record.  (Code  1981,  §  48-4-65,  enacted  by  Ga. 
L.  1990,  p.  1875,  §  3;  Ga.  L.  1996,  p.  824,  §  1;  Ga.  L.  1997,  p.  882, 
§  1;  Ga.  L.  2000,  p.  1589,  §  3.) 
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Code  Commission  notes.  —  Pursuant  §  16,  not  codified  by  the  General  Assem- 
to  Code  Section  28-9-5,  in  1990,  the  sub-  bly,  provides  that  the  amendment  to  this 
section  (a)  designation  was  deleted.  Code  section  is  applicable  with  respect  to 

Editor’s  notes.  —  Ga.  L.  2000,  p.  1589,  notices  delivered  on  or  after  July  1,  2000. 

ARTICLE  5 

AD  VALOREM  TAX  FORECLOSURES 

Law  reviews.  —  For  note  on  the  1995 
enactment  of  this  article,  see  12  Ga.  St.  U. 

L.  Rev.  352  (1995). 

48-4-75.  Legislative  findings. 

The  General  Assembly  finds  that  the  nonpayment  of  ad  valorem  taxes 
by  property  owners  effectively  shifts  a  greater  tax  burden  to  property 
owners  willing  and  able  to  pay  their  share  of  such  taxes,  that  the  failure 
to  pay  ad  valorem  taxes  creates  a  significant  barrier  to  neighborhood 
and  urban  revitalization,  that  significant  tax  delinquency  creates 
barriers  to  marketability  of  the  property,  and  that  nonjudicial  tax 
foreclosure  procedures  are  inefficient,  lengthy,  and  commonly  result  in 
title  to  real  property  which  is  neither  marketable  nor  insurable.  In 
addition,  the  General  Assembly  finds  that  tax  delinquency  in  many 
instances  results  in  properties  which  present  health  and  safety  hazards 
to  the  public.  Consequently,  the  General  Assembly  further  finds  that 
the  alternative  to  nonjudicial  tax  foreclosure  procedures  authorized  by 
this  article  is  an  effective  means  of  eliminating  health  and  safety 
hazards  by  putting  certain  tax  delinquent  properties  back  on  the  tax 
rolls  and  into  productive  use.  (Code  1981,  §  48-4-75,  enacted  by  Ga.  L. 
1995,  p.  272,  §  1.) 

48-4-76.  Judicial  in  rem  tax  foreclosures. 

(a)  In  addition  to  any  other  rights  and  remedies  provided  under  state 
law  for  the  enforcement  of  tax  liens  by  the  State  of  Georgia  and  its 
counties  and  municipalities,  such  governmental  entities  may  proceed 
with  judicial  in  rem  tax  foreclosures  for  delinquent  taxes  in  accordance 
with  the  provisions  of  this  article  by  enactment  of  an  ordinance  or 
resolution  of  the  governing  authority  of  the  county  in  which  the 
property  is  located  which  ordinance  or  resolution  shall  be  sufficient 
authority  for  use  of  the  provisions  of  this  article  by  such  county  and  all 
municipalities  within  such  county  as  to  their  respective  taxes.  In  the 
event  that  the  governing  authority  of  a  county  does  not  so  act,  a 
municipality  located  in  such  county  may,  by  enactment  of  its  own 
ordinance  or  resolution,  authorize  the  use  of  judicial  in  rem  tax 
foreclosures  for  delinquent  municipal  taxes  in  accordance  with  the 
provision  of  this  article.  Any  such  ordinance  or  resolution  may  set  forth 
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criteria  for  selection  of  properties  to  be  subject  to  the  provisions  of  this 
article. 

(b)  Proceedings  in  accordance  with  this  article  are  designed  solely  to 
enforce  the  lien  for  ad  valorem  taxes  against  the  property  subject  to 
such  taxation  and  shall  not  constitute  an  action  for  personal  liability  for 
such  taxes  of  the  owner  or  owners  of  such  property. 

(c)  The  rights  and  remedies  set  forth  in  this  article  are  available 
solely  to  the  governmental  entities  authorized  by  law  to  collect  ad 
valorem  taxes  and  shall  not  extend  to  any  transferee  of  tax  executions 
or  tax  liens. 

(d)  The  enforcement  proceedings  authorized  by  this  article  may  be 
initiated  by  a  county,  by  a  municipality,  by  one  acting  on  behalf  of  the 
other  pursuant  to  contract,  or  by  joint  action  in  a  single  proceeding. 
(Code  1981,  §  48-4-76,  enacted  by  Ga.  L.  1995,  p.  272,  §  1;  Ga.  L.  1996, 
p.  1280,  §  1;  Ga.  L.  2004,  p.  907,  §  4.) 

48-4-77.  Definitions. 

As  used  in  this  article,  the  term: 

(1)  “Interested  party”  means: 

(A)  Those  parties  having  an  interest  in  the  property  as  revealed 
by  a  certification  of  title  to  the  property  conducted  in  accordance 
with  the  title  standards  of  the  State  Bar  of  Georgia; 

(B)  Those  parties  having  filed  a  notice  in  accordance  with  Code 
Section  48-3-9;  and 

(C)  Any  other  party  having  an  interest  in  the  property  whose 
identity  and  address  are  reasonably  ascertainable  from  the  records 
of  the  petitioner  or  records  maintained  in  the  county  courthouse  or 
by  the  clerk  of  the  court.  “Interested  party”  shall  not  include  the 
holder  of  the  benefit  or  burden  of  any  easement  or  right  of  way 
whose  interest  is  properly  recorded  which  interest  shall  remain 
unaffected. 

(2)  “Redemption  amount”  means  the  full  amount  of  the  delinquent 
ad  valorem  taxes,  accrued  interest  at  the  rate  specified  in  Code 
Section  48-2-40,  penalties  determined  in  accordance  with  Code  Sec¬ 
tion  48-2-44,  and  costs  incurred  by  the  governmental  entity  in 
collecting  such  taxes  including  without  limitation  the  cost  of  title 
examination  and  publication  of  notices.  (Code  1981,  §  48-4-77,  en¬ 
acted  by  Ga.  L.  1995,  p.  272,  §  1;  Ga.  L.  1999,  p.  81,  §  48.) 
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“Interested  party.”  —  Party  whose 
interest  in  property  derived  from  an  unre¬ 
corded  deed  received  from  a  party  who 
was  the  holder  of  a  deed  to  secure  debt 
from  the  record  owner  of  the  property  was 
not  an  “interested  party”  under  paragraph 
(1)  and  the  party  had  no  right  under 
O.C.G.A.  §  9-ll-24(a)  to  intervene  in  an 
in  rem  judicial  tax  foreclosure  proceeding. 
Burruss  v.  Ferdinand,  245  Ga.  App.  203, 
536  S.E.2d  555  (2000). 

Definition  of  “interested  party”  in 
O.C.G.A.  §  48-4-77(l)(A)  for  purposes  of  a 


tax  foreclosure  has  no  application  to  an 
action  to  redeem  property  after  a  tax  sale; 
however,  even  if  the  definition  was  appli¬ 
cable,  it  was  unlikely  that  the  bank  that 
held  a  security  deed  on  real  property 
would  constitute  an  interested  party  as 
one  having  an  interest  in  the  property 
whose  identity  and  address  were  reason¬ 
ably  ascertainable  from  the  records  main¬ 
tained  in  the  county  courthouse  or  by  the 
clerk  of  court.  Cmty.  Renewal  &  Redemp¬ 
tion  v.  Nix,  288  Ga.  439,  704  S.E.2d  759 
(2011). 


48-4-78.  Identification  of  properties  on  which  ad  valorem  taxes 
are  delinquent;  petition  for  tax  foreclosure;  contents  of 
petition;  notice. 


(a)  After  an  ad  valorem  tax  lien,  based  upon  a  digest  approved  in 
accordance  with  the  law,  has  become  payable  and  is  past  due  and 
thereby  delinquent,  a  tax  commissioner  or  other  tax  collector,  as 
appropriate,  may  identify  those  properties  on  which  to  commence  a  tax 
foreclosure  in  accordance  with  this  article.  The  tax  commissioner  or 
other  tax  collector,  as  appropriate,  shall  not  commence  tax  foreclosure 
in  accordance  with  this  article  for  a  period  of  12  months  following  the 
date  upon  which  the  taxes  initially  became  delinquent.  Once  enforce¬ 
ment  proceedings  have  commenced  in  accordance  with  the  provisions  of 
this  article,  the  enforcement  proceedings  may  be  amended  to  include 
any  and  all  ad  valorem  taxes  which  become  delinquent  subsequent  to 
the  date  of  the  initial  ad  valorem  tax  lien  that  was  the  original  basis  for 
the  enforcement  proceedings. 

(b)  The  tax  commissioner  or  other  tax  collector,  as  appropriate,  shall 
file  a  petition  with  the  superior  court  of  the  county  in  which  the 
property  is  located,  which  petition  shall  have  form  and  content  sub¬ 
stantially  identical  to  that  form  as  provided  in  subsection  (g)  of  this 
Code  section.  When  the  subject  property  is  located  in  more  than  one 
taxing  jurisdiction,  the  entity  filing  the  petition  shall  identify  in  the 
petition  only  those  portions  of  such  property  lying  within  the  jurisdic¬ 
tion  of  the  taxing  authority  of  the  petitioner. 

(c)  The  petition  shall  be  filed  against  the  property  for  which  taxes  are 
delinquent  and  shall  provide: 

(1)  The  identity  of  the  petitioner  and  the  name  and  address  of  the 
individual  responsible  for  collecting  the  delinquent  taxes; 

(2)  The  property  address; 
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(3)  A  description  of  the  property; 

(4)  The  tax  identification  number  of  the  property; 

(5)  The  calendar  year  or  years  for  which  the  taxes  are  delinquent; 

(6)  The  principal  amount  of  the  delinquent  taxes  together  with 
interest  and  penalties;  and 

(7)  The  names  and  addresses  of  parties  to  whom  copies  of  the 
petition  are  to  be  sent  in  accordance  with  subsection  (d)  of  this  Code 
section. 

(d)  The  petitioner  shall  mail  copies  of  the  petition  by  certified  mail  or 
statutory  overnight  delivery,  return  receipt  requested,  to  all  interested 
parties  whose  identity  and  address  are  reasonably  ascertainable.  Cop¬ 
ies  of  the  petition  shall  also  be  mailed  by  first-class  mail  to  the  property 
address  to  the  attention  of  the  occupants  of  the  property,  if  any,  and 
shall  be  posted  on  the  property. 

(e)  Simultaneous  with  the  filing  of  the  petition,  the  petitioner  shall 
cause  notice  of  the  petition  to  be  filed  in  the  appropriate  lis  pendens 
docket  in  the  county  in  which  the  property  is  located. 

(f)  Within  30  days  of  the  filing  of  the  petition,  the  petitioner  shall 
cause  a  notice  of  the  filing  of  the  petition  to  be  published  on  two 
separate  dates  in  the  official  organ  of  the  county  in  which  the  property 
is  located.  Such  notice  shall  specify: 

(1)  The  identity  of  the  petitioner  and  the  name  and  address  of  the 
individual  responsible  for  collecting  the  delinquent  taxes; 

(2)  The  property  address; 

(3)  A  description  of  the  property; 

(4)  The  tax  identification  number  of  the  property; 

(5)  The  applicable  period  of  tax  delinquency; 

(6)  The  principal  amount  of  the  delinquent  taxes  together  with 
interest  and  penalties;  and 

(7)  The  date  and  place  of  the  filing  of  the  petition. 

(g)  The  petition  for  ad  valorem  tax  foreclosure  shall  be  written  or 
printed,  or  written  in  part  and  printed  in  part,  and  shall  be  in 
substantially  the  following  form: 
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SUPERIOR  COURT  OF _ COUNTY 

STATE  OF  GEORGIA 


Petitioner:  ) 

TAX  COMMISSIONER/TAX  COLLECTOR  ) 

_  ) 

_  ) 

_ - _ _ _ _ _ _  ) 

(Name,  Address,  ) 

Telephone  Number)  ) 

v.  ) 

Respondents:  )  Case  No.: 

_ ACRES  OF  LAND  LYING  ) 

AND  BEING  IN  LAND  LOT  ) 

_ ,  DISTRICT _ ,  ) 

_ _____  COUNTY,  GEORGIA;  ) 

AND _  ) 

_  ) 

(Insert  name  and  mailing  address  of 
owner  of  property.) 


PETITION  FOR  AD  VALOREM  TAX  FORECLOSURE 

COMES  NOW  (Petitioner)  and  petitions  this  Court  for  an  in  rem  tax 
foreclosure  by  showing  this  Court  as  follows: 

1. 


_ is  the  owner  of  certain  real 

property  located  at  _  (the 

“Property”)  having  a  tax  identification  number  of 

_ (A  legal  description  of  the  Property  is 

attached  hereto  as  Exhibit  “A”  and  by  this  reference  incorporated 
herein). 


2. 

The  ad  valorem  taxes  assessed  against  the  Property  by  City/County 

of _ for  the  year(s) _ in  the  amount  of  $ _ 

(amount  includes  principal  amount  of  taxes  owed  and  any  accrued 
interest  and  penalties  as  of  this  date)  have  not  been  paid. 
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3. 

Attached  hereto  as  Exhibit  “B”  is  a  list  of  the  names  and  addresses 
of  Interested  Parties  also  receiving  a  copy  of  this  Petition  by  certified 
mail  or  statutory  overnight  delivery,  return  receipt  requested. 

4. 


_ and _ as  occu¬ 
pants  of  the  respondent  Property  shall  be  served  by  mailing  the 
petition  by  first-class  mail  to  the  attention  of  the  occupants  at  the 
above-listed  Property  address. 

5. 

The  Petition  has  also  been  posted  on  the  Property  in  accordance  with 
Code  Section  48-4-78  of  the  Official  Code  of  Georgia  Annotated. 

6. 

Simultaneously  with  the  filing  of  this  Petition,  Petitioner  has  filed  a 
lis  pendens. 

WHEREFORE,  Petitioner  demands  (1)  a  hearing  in  the  Superior  Court 

of _ County  (the  “Court”)  and  (2)  a  judgment  by  the  Court 

stating  that  (a)  the  taxes  for  the  Property  are  delinquent  and  (b)  that 
Notice  has  been  given  to  all  Interested  Parties,  and  ordering  that  the 
Property  may  be  sold  at  public  outcry  pursuant  to  Code  Section 
_ of  the  Official  Code  of  Georgia  Annotated. 

TAX  COMMISSIONER/TAX 
COLLECTOR 

City/County  of _ 

By: - 

Its: _ 

NOTICE  TO  RESPONDENTS  AND  ALL  INTERESTED  PARTIES 

This  Petition  serves  as  notice  to  the  Respondents  and  all  Interested 
Parties  that  (1)  each  party  is  presumed  to  own  or  have  a  legal  interest 
in  the  Property,  (2)  that  foreclosure  proceedings  have  been  commenced 
because  of  the  failure  to  pay  the  real  property  taxes  cited  above,  and  (3) 
foreclosure  will  result  in  the  loss  of  ownership  of  the  Property  and  all 
rights  or  interests  of  all  Interested  Parties. 

To  avoid  loss  of  ownership  or  any  interest  in  the  Property,  payment  of 
the  full  amount  of  taxes,  penalties,  interest,  and  costs  must  be  paid  to 

the  _  office  located  at  _  by 

_ date.  Respondents  and  all  Interested  Parties  are  also 

reminded  that  each  of  you  may  wish  to  contact  an  attorney  to  protect 
your  rights. 
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A  Hearing  on  the  above  matter  shall  take  place  in  the  Superior  Court  of 

_ County  no  earlier  than  30  days  after  the  filing  of 

this  Petition.  To  determine  the  exact  time  and  date  of  such  hearing, 
please  call  Clerk  of  Superior  Court  of _ County. 

This _ day  of _ , _ 


Deputy  Clerk 

Superior  Court  of 
_ County 


EXHIBIT  A 

Description  of  the  Property 


Together  with  all  rights,  title,  and  interest  running  with  the 
above-described  property  but  not  taxed  under  a  separate  tax  reference 
number  as  delineated  on  the  tax  maps  of  the  petitioner  for  the  year(s) 
for  the  taxes  being  foreclosed. 

EXHIBIT  B 

Names  and  Addresses  of  Interested  Parties 


(Code  1981,  §  48-4-78,  enacted  by  ( 
p.  1589,  §  3;  Ga.  L.  2004,  p.  907,  § 
Ga.  L.  2010,  p.  878,  §  48/HB  1387 

Editor’s  notes.  —  Ga.  L.  2000,  p.  1589, 

§  16,  not  codified  by  the  General  Assem¬ 
bly,  provides  that  the  amendment  to  this 
Code  section  is  applicable  with  respect  to 
notices  delivered  on  or  after  July  1,  2000. 

Law  reviews.  —  For  annual  survey  on 

JUDICIAL 

Substantial  compliance  not  suffi¬ 
cient.  —  Petitions  for  ad  valorem  tax 
foreclosure  of  abatement  liens  against 
homeowners  were  denied  because  the  pe¬ 
titions  failed  to  comply  with  the  clear  and 


a.  L.  1995,  p.  272,  §  1;  Ga.  L.  2000, 
5;  Ga.  L.  2005,  p.  60,  §  48/HB  95; 


real  property,  see  66  Mercer  L.  Rev.  151 
(2014). 

For  comment,  “Making  Debt  Pay:  Ex¬ 
amining  the  Use  of  Property  Tax  Delin¬ 
quency  as  a  Revenue  Source,”  see  62  Em¬ 
ory  L.J.  217  (2012). 

DECISIONS 

unambiguous  requirements  of  O.C.G.A. 
§  48-4-78  because  the  petitions  were  filed 
against  the  owners  of  the  properties 
rather  than  against  the  properties  for 
which  the  taxes  were  delinquent.  Porche 
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v.  Noriega,  325  Ga.  App.  524,  754  S.E.2d 
112  (2014). 

48-4-79.  Judicial  hearing  on  petition;  orders;  priority  of  claims; 
death  of  interested  party. 

(a)  The  petitioner  shall  request  that  a  judicial  hearing  on  the  petition 
occur  not  earlier  than  30  days  following  the  filing  of  the  petition.  At 
such  hearing  any  interested  party  shall  have  the  right  to  be  heard  and 
to  contest  the  delinquency  of  the  taxes  or  the  adequacy  of  the  proceed¬ 
ings.  If  the  superior  court  determines  that  the  information  set  forth  in 
the  petition  is  accurate,  the  court  shall  render  its  judgment  and  order 
that: 

(1)  The  taxes  are  delinquent; 

(2)  Proper  notice  has  been  given  to  all  interested  parties; 

(3)  The  property  as  described  in  the  petition  be  sold  in  accordance 
with  the  provisions  of  this  article;  and 

(4)  The  sale  shall  become  final  and  binding  60  days  after  the  date 
of  the  sale  in  accordance  with  Code  Section  48-4-81. 

(b)  The  order  of  the  superior  court  shall  provide  that  the  property  be 
sold  free  and  clear  of  all  liens,  claims,  and  encumbrances  other  than: 

(1)  Rights  of  redemption  provided  under  federal  law; 

(2)  Tax  hens  held  by  Georgia  governmental  entities  other  than  the 
petitioner  which  are  superior  to  the  taxes  identified  in  the  petition  by 
virtue  of  the  provisions  of  subsection  (b)  of  Code  Section  48-2-56; 

(3)  Easements  and  rights  of  way  of  holders  who  are  not  interested 
parties  under  subparagraph  (C)  of  paragraph  (1)  of  Code  Section 
48-4-77;  and 

(4)  Benefits  or  burdens  of  any  real  covenants  filed  of  record  as  of 
the  date  of  filing  of  the  petition. 

(c)  If,  upon  production  of  evidence  to  the  court  by  any  party,  it  is 
determined  by  the  court  that  any  interested  party  died  within  the 
six-month  period  of  time  immediately  preceding  the  filing  of  the 
petition,  the  court  may  postpone  the  hearing,  for  a  period  of  up  to  six 
months,  to  allow  the  administrator  or  executor  of  the  estate  adequate 
time  to  close  the  estate.  (Code  1981,  §  48-4-79,  enacted  by  Ga.  L.  1995, 
p.  272,  §  1;  Ga.  L.  1999,  p.  81,  §  48.) 

48-4-80.  Redemption  by  owner  or  other  interested  party. 

(a)  At  any  point  prior  to  the  moment  of  the  sale,  any  interested  party 
may  redeem  the  property  from  the  sale  by  payment  of  the  redemption 
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amount.  Payment  shall  be  made  to  the  petitioner.  Following  receipt  of 
such  payment,  the  petitioner  shall  file  for  dismissal  of  the  proceedings. 

(b)  In  the  event  of  such  payment  by  the  owner  of  the  subject  property, 
the  proceedings  shall  be  dismissed  and  the  rights  and  interests  of  all 
interested  parties  shall  remain  unaffected. 

(c)  In  the  event  of  such  payment  by  any  interested  party  other  than 
the  owner,  the  party  accomplishing  such  payment  shall  possess  a  lien 
on  the  property  for  the  full  amount  of  such  payment,  which  lien  shall 
have  the  same  priority  as  the  lien  for  the  delinquent  taxes.  Such 
lienholder  shall  have  the  right  to  enforce  such  lien  as  permitted  to  the 
holder  of  any  lien  under  existing  law.  Such  lienholder  shall  not 
otherwise  succeed  to  the  rights  of  the  petitioner  as  described  in  this 
article.  (Code  1981,  §  48-4-80,  enacted  by  Ga.  L.  1995,  p.  272,  §  1;  Ga. 
L.  1999,  p.  81,  §  48.) 

48-4-81.  Sale  procedures;  time;  minimum  bid;  finality;  right  of 
redemption  by  owner;  execution  of  tax  deed;  report  of 
sale. 

(a)  Following  the  hearing  and  order  of  the  superior  court  in  accor¬ 
dance  with  Code  Section  48-4-79,  a  sale  of  the  property  shall  be 
advertised  and  conducted  on  the  date,  time,  place,  and  manner  which 
are  required  by  law  of  sheriffs’  sales.  Such  sale  shall  not  occur  earlier 
than  45  days  following  the  date  of  issuance  of  such  order  of  the  superior 
court. 

(b)  Except  as  otherwise  authorized  by  law,  the  minimum  bid  price  for 
the  sale  of  the  property  shall  be  the  redemption  amount.  In  the  absence 
of  any  higher  bid,  the  petitioner  may,  but  shall  not  be  obligated  to, 
tender  its  own  bid  in  an  amount  equal  to  the  minimum  bid  price  and 
thereby  become  the  purchaser  at  the  sale. 

(c)  From  and  after  the  moment  of  the  sale,  the  sale  shall  be  final  and 
binding,  subject  only  to  the  right  of  the  owner  of  the  property  to  redeem 
the  property  from  the  sale  upon  payment  into  the  superior  court  of  the 
full  amount  of  the  minimum  bid  price  of  the  sale.  Such  right  of 
redemption  of  the  owner  shall  exist  for  a  period  of  60  days  from  and 
after  the  date  of  the  sale  and  shall  be  in  accordance  with  the  following 
provisions: 

(1)  Redemption  by  an  owner  in  accordance  with  this  subsection 
shall  result  in  a  dismissal  of  the  proceedings.  Immediately  following 
such  redemption  by  an  owner,  if  the  property  was  sold  to  a  third  party 
at  the  sale,  the  petitioner  shall  refund  to  such  purchaser  the  full 
amount  paid  by  such  purchaser  at  the  sale; 

(2)  For  purposes  of  redemption  under  this  subsection,  “owner” 
shall  mean  the  owner  of  record  of  fee  simple  interest  in  the  property 
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as  of  the  date  of  filing  of  the  petition,  together  with  such  owner’s 
successors-in-interest  by  death  or  operation  of  law.  This  right  of 
redemption  shall  not  otherwise  be  transferable;  and 

(3)  This  right  of  redemption  shall  automatically  terminate  and 
expire  upon  failure  to  redeem  in  accordance  with  the  provisions  of 
this  subsection  within  the  60  day  period  following  the  date  of  the  sale. 

(d)  If  the  property  is  not  redeemed  by  the  owner  in  accordance  with 
subsection  (c)  of  this  Code  section,  then  within  90  days  following  the 
date  of  the  sale,  the  petitioner  shall  cause  to  be  executed  on  behalf  of  the 
petitioner  and  delivered  to  the  foreclosure  sale  purchaser  a  deed  for  the 
property  in  substantially  the  form  set  forth  in  subsection  (g)  of  this 
Code  section,  together  with  such  real  estate  transfer  tax  declaration 
forms  as  may  be  required  by  law. 

(e)  Within  90  days  following  the  date  of  the  sale,  the  petitioner  shall 
file  a  report  of  the  sale  with  the  superior  court,  which  report  shall 
identify  whether  a  sale  took  place,  the  foreclosure  sale  price,  and  the 
identity  of  the  purchaser. 

(f)  In  the  event  that  the  foreclosure  sale  price  exceeds  the  minimum 
bid  amount  at  the  foreclosure  sale,  the  petitioner  shall  deposit  into  the 
registry  of  the  superior  court  the  amount  of  such  surplus.  Such  surplus 
shall  be  distributed  by  the  superior  court  to  the  interested  parties, 
including  the  owner,  as  their  interests  appear  and  in  the  order  of 
priority  in  which  their  interests  exist. 

(g)  The  form  of  the  deed  provided  for  in  subsection  (d)  of  this  Code 
section  shall  be  substantially  as  follows: 

When  recorded,  please  CROSS-REFERENCE: 

return  to:  Deed  Book _ ,  page _ , 

_  _ County,  Georgia  Records 


STATE  OF  GEORGIA 

COUNTY  OF  _ _ 

TAX  DEED 

This  indenture  (the  “Deed”)  made  this  _  day  of 

_ _,  _ ,  by  and  between 

_ ,  a  _  (“Grantor”)  and 

_ ,  a _ (“Grantee”). 
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WITNESSETH 

WHEREAS,  on  the _ day  of _ , 

_ ,  during  the  legal  hours  of  sale,  Grantor  did  expose  for  sale  at 

public  outcry  to  the  highest  bidder  for  cash  before  the  courthouse  door 

in _ County,  Georgia,  the  Property  (as  hereinafter  defined) 

at  which  sale  Grantee  was  the  highest  and  best  bidder  for  the  sum  of 

$ _ and  the  Property  was  then  and  there  knocked  off  to 

Grantee  for  said  sum.  The  sale  was  made  by  Grantor  pursuant  to  and 
by  virtue  of  the  power  and  authority  granted  to  it  in  that  certain 

Order  granted  _ ,  _ ,  Case  No. 

_ ,  Superior  Court  of _ County,  Georgia  (the 

“Order”).  Said  sale  was  made  after  advertising  the  time,  place,  and 

terms  thereof  in  the  _ ,  published 

in _ ,  Georgia,  in  the  aforesaid  county,  and 

being  the  publication  in  which  Sheriff’s  advertisements  for  said 
county  are  now  published,  once  a  week  for  four  consecutive  weeks 

prior  to  said  sale  on  the  _ ,  _ ,  _ ,  and 

_ of _ , _ ,  and  said  advertisement  in  all 

respects  complied  with  the  requirements  of  Code  Section 

_ of  the  Official  Code  of  Georgia  Annotated.  Notice  of 

the  time,  place,  and  terms  of  the  sale  of  the  Property  was  given 

pursuant  to  Code  Section  _  of  the  Official  Code  of 

Georgia  Annotated.  Said  sale  was  made  for  the  purpose  of  paying  the 

ad  valorem  taxes  owed  to  _ , 

the  interest  and  penalties  on  said  indebtedness,  the  expenses  of  the 
sale  including  attorneys’  fees,  all  of  which  were  mature  and  payable 
because  of  failure  of  the  owner  to  pay  the  ad  valorem  taxes  owed. 

NOW,  THEREFORE,  Grantor,  acting  under  and  by  virtue  of  the 

Order  and  pursuant  to  Code  Section _ of  the 

Official  Code  of  Georgia  Annotated,  for  and  in  consideration  of  the 
facts  hereinbefore  recited,  has  bargained,  sold,  and  conveyed  and 
does  hereby  bargain,  sell,  and  convey  unto  Grantee,  its  successors 
and  assigns,  the  following  described  property  (herein  referred  to  as 
the  “Property”);  to  wit: 

All  that  tract  or  parcel  of  land  lying  and  being  in  Land  Lot 

_ of  the _ _ _ District, _ County,  Georgia, 

and  being  more  particularly  described  on  Exhibit  “A”  attached 
hereto  and  by  this  reference  made  a  part  hereof. 

This  Deed  is  given  subject  to  all  restrictions  and  easements,  if  any,  to 
which  the  Deed  is  junior  and  inferior  in  terms  of  priority,  and  any  and 
all  tax  liens  which  pursuant  to  subsection  (b)  of  Code  Section  48-2-56 
of  the  Official  Code  of  Georgia  Annotated  are  superior  to  the  rights 
conveyed  herein  relating  to  the  Property. 
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TO  HAVE  AND  TO  HOLD,  the  Property  unto  Grantee,  its  successors 
and  assigns  in  fee  simple. 

IN  WITNESS  WHEREOF,  Grantor,  has  caused  its  duly  authorized 
officer  to  sign  and  seal  this  Deed  as  of  the  day  and  year  first  above 
written. 


Signed,  sealed,  and 
delivered  in  the 
presence  of: 


Unofficial  Witness 


By:  _ _ (SEAL) 

Its: _ 


Notary  Public 
Commission  Data: 


(NOTARIAL  SEAL) 

EXHIBIT  A 

Description  of  the  Property 


Together  with  all  right,  title,  and  interest  running  with  the 
above-described  property  but  not  taxed  under  a  separate  tax  refer¬ 
ence  number  as  delineated  on  the  tax  maps  of  the  petitioner  for  the 
year(s)  for  the  taxes  being  foreclosed.  (Code  1981,  §  48-4-81,  enacted 
by  Ga.  L.  1995,  p.  272,  §  1.) 

JUDICIAL  DECISIONS 


Cited  in  Clarence  L.  Martin,  RC.  v. 
Wallace,  248  Ga.  App.  284,  546  S.E.2d  55 
(2001). 
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ARTICLE  6 
LAND  BANKS 

48-4-100.  Short  title;  applicability. 

(a)  This  article  shall  be  known  and  may  be  cited  as  the  “Georgia 
Land  Bank  Act.” 

(b)  Any  land  bank  created  prior  to  July  1,  2012,  pursuant  to  Article 
4  of  this  chapter  shall  not  be  affected  by  this  article  but  shall  be  entitled 
to  continue  in  existence  and  exercise  all  powers  granted  in  such  article. 
The  board  of  any  existing  land  bank  may  vote,  in  the  manner  provided 
in  subsection  (j)  of  Code  Section  48-4-104,  to  continue  in  existence 
under  the  provisions  of  this  article,  thus  exercising  the  additional 
authorities  and  powers  contained  herein.  (Code  1981,  §  48-4-100, 
enacted  by  Ga.  L.  2012,  p.  1055,  §  2/SB  284.) 

48-4-101.  Findings  and  declarations. 

The  General  Assembly  finds  and  declares  that: 

(1)  Georgia’s  communities  are  important  to  the  social  and  eco¬ 
nomic  vitality  of  this  state.  Whether  urban,  suburban,  or  rural,  many 
communities  are  struggling  to  cope  with  dilapidated,  abandoned,  and 
tax  delinquent  properties; 

(2)  Citizens  of  Georgia  are  affected  adversely  by  dilapidated, 
abandoned,  and  tax  delinquent  properties,  including  properties  that 
have  been  abandoned  due  to  mortgage  foreclosure; 

(3)  Dilapidated,  abandoned,  and  tax  delinquent  properties  impose 
significant  costs  on  neighborhoods  and  communities  by  lowering 
property  values,  increasing  fire  and  police  protection  costs,  decreas¬ 
ing  tax  revenues,  and  undermining  community  cohesion; 

(4)  There  is  an  overriding  public  need  to  confront  the  problems 
caused  by  dilapidated,  abandoned,  and  tax  delinquent  properties, 
and  to  return  properties  which  are  in  nonrevenue-generating, 
nontax-producing  status  to  an  effective  utilization  status  in  order  to 
provide  affordable  housing,  new  industry,  and  jobs  for  the  citizens  of 
this  state  through  the  creation  of  new  tools  that  enable  communities 
to  turn  abandoned  spaces  into  vibrant  places;  and 

(5)  Land  banks  are  one  of  the  tools  that  can  be  utilized  by 
communities  to  facilitate  the  return  of  dilapidated,  abandoned,  and 
tax  delinquent  properties  to  productive  use.  (Code  1981,  §  48-4-101, 
enacted  by  Ga.  L.  2012,  p.  1055,  §  2/SB  284.) 
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48-4-102.  Definitions. 

As  used  in  this  article,  the  term: 

(1)  “Board  of  directors”  or  “board”  means  the  board  of  directors  of  a 
land  bank. 

(2)  “Consolidated  government”  means  a  unified  government  cre¬ 
ated  pursuant  to  Article  IX,  Section  III,  Paragraph  II  of  the  Consti¬ 
tution  of  Georgia. 

(3)  “Intergovernmental  contract”  means  a  contract  as  authorized 
pursuant  to  Article  IX,  Section  III,  Paragraph  I  of  the  Constitution  of 
Georgia  and  paragraph  (5)  of  Code  Section  36-34-2,  and  entered  into 
by  counties,  consolidated  governments,  and  municipal  corporations 
pursuant  to  this  article. 

(4)  “Land  bank”  means  a  public  body  corporate  and  politic  estab¬ 
lished  in  accordance  with  the  provisions  of  this  article. 

(5)  “Land  bank  member”  means  the  local  governments  that  are 
parties  to  the  intergovernmental  contract  or  resolution  creating  a 
land  bank  and  the  local  governments  that  join  a  land  bank  subse¬ 
quent  to  its  creation  pursuant  to  the  provisions  of  this  article. 

(6)  “Real  property”  means  all  lands  and  the  buildings  thereon,  all 
things  permanently  attached  to  land  or  to  the  buildings  thereon,  and 
any  interest  existing  in,  issuing  out  of,  or  dependent  upon  land  or  the 
buildings  thereon. 

(7)  “School  district”  means  any  school  district,  independent  school 
system,  or  other  local  school  system  in  this  state.  (Code  1981, 
§  48-4-102,  enacted  by  Ga.  L.  2012,  p.  1055,  §  2/SB  284.) 

48-4-103.  Creation;  existence;  board  membership. 

(a)  Any  county,  municipal  corporation,  or  consolidated  government 
may  elect  to  create  a  land  bank  in  accordance  with  subsection  (b)  of  this 
Code  section  by  the  adoption  of  a  local  law,  ordinance,  or  resolution  as 
appropriate  to  the  applicable  counties,  consolidated  governments,  or 
municipal  corporations,  which  action  specifies  the  following: 

(1)  The  name  of  the  land  bank; 

(2)  The  number  of  members  of  the  board  of  directors,  which  shall 
consist  of  an  odd  number  of  board  members  and  be  not  less  than  five 
board  members  or  more  than  11  board  members; 

(3)  The  initial  individuals  to  serve  as  board  members  and  the 
length  of  terms  for  which  they  will  serve;  and 
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(4)  The  qualifications,  manner  of  selection  or  appointment,  and 
terms  of  office  of  board  members. 

(b)  A  land  bank  may  be  created  pursuant  to  an  intergovernmental 
contract  by  any  of  the  following  and  any  combination  of  the  following 
methods: 

(1)  A  county  and  one  or  more  municipal  corporations  located 
wholly  or  partially  within  the  county; 

(2)  Two  or  more  counties  and  one  or  more  municipal  corporations 
located  wholly  or  partially  within  the  geographical  boundaries  of 
each  county; 

(3)  A  consolidated  government  and  one  or  more  municipal  corpo¬ 
rations  located  wholly  or  partially  within  the  same  county  as  the 
consolidated  government;  or 

(4)  Any  consolidated  government  without  a  municipal  corporation 
located  wholly  or  partially  within  the  same  county  as  the  consoli¬ 
dated  government  may  create  a  land  bank  as  follows: 

(A)  Through  ordinance  or  resolution  of  the  governing  authority 
of  the  consolidated  government; 

(B)  Through  an  intergovernmental  contract  with  another  con¬ 
solidated  government  without  a  municipal  corporation  located 
wholly  or  partially  within  the  same  county  as  the  consolidated 
government;  or 

(C)  Through  an  intergovernmental  contract  with  other  counties, 
municipal  corporations,  or  consolidated  governments  creating  land 
banks  pursuant  to  paragraph  (1),  (2),  or  (3)  of  this  subsection. 

(c)  Any  intergovernmental  contract  creating  a  land  bank  shall  spec¬ 
ify  the  matters  identified  in  subsection  (a)  of  this  Code  section. 

(d)  Subject  to  the  limitations  of  subsection  (b)  of  this  Code  section, 
any  county  or  municipal  corporation  or  consolidated  government  may 
elect  to  join  any  preexisting  land  bank  by  executing  the  intergovern¬ 
mental  contract  or  resolution  that  created  the  land  bank  and  such  other 
documentation  as  may  be  necessary. 

(e)  A  land  bank  shall  have  the  power  to  acquire  real  property  only  in 
those  portions  of  the  county  located  outside  of  the  geographical  bound¬ 
aries  of  a  nonparticipating  municipal  corporation  located  within  the 
county;  provided,  however,  that  a  land  bank  may  acquire  real  property 
lying  within  such  nonparticipating  municipal  corporation  with  the 
consent  of  such  municipal  corporation. 

(f)  A  school  district  may  participate  in  a  land  bank  pursuant  to  an 
intergovernmental  contract  provided  such  contract  specifies  any  mem- 
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bers  of  the  board  of  education  serving  on  the  board  of  the  land  bank  and 
any  actions  of  the  land  bank  which  are  subject  to  approval  by  the  board 
of  education. 

(g)  A  land  bank  shall  be  a  public  body  corporate  and  politic  and  shall 
have  permanent  and  perpetual  duration  until  terminated  and  dissolved 
in  accordance  with  the  provisions  of  subsection  (c)  of  Code  Section 
48-4-111.  (Code  1981,  §  48-4-103,  enacted  by  Ga.  L.  2012,  p.  1055, 
§  2/SB  284.) 

48-4-104.  Initial  size  of  board;  continuation  of  land  banks  cre¬ 
ated  before  July  1,  2012;  eligibility  to  serve;  selection 
of  chairperson  and  officers;  governing  rules  and  reg¬ 
ulations;  vacancies;  compensation;  meetings;  quorum; 
adoption  of  bylaws;  immunity  from  personal  liability; 
voting. 

(a)  The  initial  size  of  a  board  shall  be  determined  in  accordance  with 
paragraph  (2)  of  subsection  (a)  of  Code  Section  48-4-103.  Unless 
restricted  by  the  actions  or  agreements  specified  in  Code  Section 
48-4-103,  and  subject  to  the  limits  stated  in  this  Code  section,  the  size 
of  the  board  may  be  adjusted  in  accordance  with  the  bylaws  of  the  land 
bank. 

(b)  In  the  event  the  board  of  a  land  bank  created  by  a  county  and  a 
municipal  corporation  or  by  a  consolidated  government  before  July  1, 
2012,  votes  to  continue  in  existence  under  the  provisions  of  this  article, 
the  land  bank  members  shall  jointly  nominate  and  approve  at  least  one 
additional  board  member  so  that  there  is  an  odd  number  of  board 
members.  In  the  event  the  land  bank  members  of  such  a  preexisting 
land  bank  are  unable  to  approve  such  additional  board  members,  such 
preexisting  land  bank  shall  not  exist  under  the  provisions  of  this  article 
unless  and  until  a  new  intergovernmental  contract  is  approved  in 
accordance  with  this  article. 

(c)  Notwithstanding  any  law  to  the  contrary,  an  elected  member  of 
the  municipal  governing  authority  shall  be  eligible  to  serve  as  a  board 
member,  and  the  acceptance  of  the  appointment  shall  neither  terminate 
nor  impair  that  public  office.  Any  municipal  employee  shall  be  eligible 
to  serve  as  a  board  member.  Notwithstanding  any  law  to  the  contrary, 
an  elected  member  of  the  county  governing  authority  shall  be  eligible  to 
serve  as  a  board  member,  and  the  acceptance  of  the  appointment  shall 
neither  terminate  nor  impair  that  public  office.  Any  county  employee 
shall  be  eligible  to  serve  as  a  board  member.  Notwithstanding  any  law 
to  the  contrary,  an  elected  member  of  a  consolidated  government 
governing  authority  shall  be  eligible  to  serve  as  a  board  member,  and 
the  acceptance  of  the  appointment  shall  neither  terminate  nor  impair 
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that  public  office.  Any  consolidated  government  employee  shall  be 
eligible  to  serve  as  a  board  member.  A  tax  commissioner  or  tax  collector, 
or  both,  may  serve  ex  officio  as  a  member  of  the  land  bank  board  if  so 
authorized  by  the  intergovernmental  contract,  local  law,  ordinance,  or 
resolution  that  creates  the  land  bank  or  by  subsequent  intergovern¬ 
mental  contracts  with  the  land  bank  members. 

(d)  The  members  of  the  board  shall  select  annually  from  among 
themselves  a  chairperson,  vice  chairperson,  secretary,  treasurer,  and 
such  other  officers  as  the  board  may  determine  and  shall  establish  their 
duties  as  may  be  regulated  by  the  intergovernmental  contract  or  by 
rules  adopted  by  the  board.  When  in  actual  conflict  the  intergovern¬ 
mental  contract  shall  control  over  the  bylaws  or  rules  adopted  by  the 
board. 

(e) (1)  The  board  shall  establish  rules  and  regulations  relative  to  the 
attendance  and  participation  of  board  members  in  its  regular  and 
special  meetings.  The  rules  and  regulations  may  prescribe  a  proce¬ 
dure  whereby  a  board  member  who  fails  to  comply  with  the  rules  and 
regulations  of  the  board  may  be  removed  from  office  by  no  less  than 
a  majority  vote  of  the  remaining  members  of  the  board,  and  that 
board  member’s  position  shall  be  vacant  as  of  the  first  day  of  the  next 
calendar  month. 

(2)  A  land  bank  member  may  remove  any  board  member  appointed 
by  that  land  bank  member. 

(3)  Any  board  member  removed  under  the  provisions  of  this 
subsection  shall  be  ineligible  for  reappointment  to  the  board,  unless 
the  reappointment  is  confirmed  by  at  least  a  two-thirds’  vote  of  the 
governing  authority  of  the  appointing  land  bank  member. 

(f )  A  vacancy  on  the  board  shall  be  filled  in  the  same  manner  as  the 
original  appointment. 

(g)  Board  members  shall  serve  without  compensation.  The  board 
may  reimburse  a  board  member  for  expenses  actually  incurred  in  the 
performance  of  duties  on  behalf  of  the  land  bank. 

(h)  The  board  shall  meet  in  regular  session  according  to  a  schedule 
adopted  by  the  board  and  also  shall  meet  in  special  session  as  convened 
by  the  chairperson  or  upon  written  notice  signed  by  a  majority  of  the 
board  members. 

(i)  A  quorum  of  board  membership  shall  be  a  simple  majority  of  the 
entire  board  membership,  and  no  action  of  the  board  shall  be  taken  in 
the  absence  of  a  quorum.  All  actions  of  the  board  must  be  approved  by 
the  affirmative  vote  of  a  majority  of  the  members  of  the  board  present 
and  voting;  provided,  however,  that  no  action  of  the  board  shall  be 
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authorized  on  the  following  matters  unless  approved  by  a  majority  of 
the  entire  board  membership: 

(1)  Adoption  of  bylaws  and  other  rules  and  regulations  for  conduct 
of  the  land  bank’s  business; 

(2)  Hiring  or  firing  of  any  employee  or  contractor  of  the  land  bank. 
Such  function  may  by  majority  vote  be  delegated  by  the  board  to  a 
specified  officer  or  committee  of  the  land  bank  under  such  terms  and 
conditions  and  to  the  extent  that  the  board  may  specify; 

(3)  Incurring  of  debt; 

(4)  Adoption  or  amendment  of  the  annual  budget;  and 

(5)  Sale,  lease,  encumbrance,  or  alienation  of  real  property,  im¬ 
provements,  or  personal  property  with  a  value  of  more  than 
$50,000.00. 

(j)  A  land  bank  created  pursuant  to  Article  4  of  this  chapter  may 
continue  in  existence  in  accordance  with  provisions  of  this  article  upon 
the  unanimous  consent  of  the  board  members,  and  contingent  upon  the 
appointment  of  at  least  one  additional  board  member  pursuant  to 
subsection  (b)  of  this  Code  section. 

(k)  A  board  member  shall  not  be  liable  personally  on  obligations  of 
the  land  bank,  and  the  rights  of  creditors  of  a  land  bank  shall  be  solely 
against  the  land  bank. 

(l)  A  board  member  shall  be  prohibited  from  voting  by  proxy.  A  board 
member  may  request  a  recorded  vote  on  any  resolution  or  action  of  the 
land  bank.  (Code  1981,  §  48-4-104,  enacted  by  Ga.  L.  2012,  p.  1055, 
§  2/SB  284;  Ga.  L.  2017,  p.  774,  §  48/HB  323.) 

The  2017  amendment,  effective  May  ize,  and  correct  the  Code,  revised  Ian- 
9,  2017,  part  of  an  Act  to  revise,  modern-  guage  in  paragraph  (i)(5). 

48-4-105.  Employment  of  executive  director,  legal  counsel,  tech¬ 
nical  experts,  agents,  and  employees;  contracts  and 
agreements  with  localities  for  staffing  services. 

A  land  bank  may  employ  an  executive  director,  its  own  counsel  and 
legal  staff,  and  such  technical  experts,  other  agents,  and  employees, 
permanent  or  temporary,  as  it  may  require  and  may  determine  the 
qualifications  and  fix  the  compensation  and  benefits  of  those  persons.  A 
land  bank  may  also  enter  into  contracts  and  agreements  with  munici¬ 
pal  corporations  or  counties  or  consolidated  governments  for  staffing 
services  to  be  provided  to  the  land  bank  by  agencies  or  departments 
thereof  or  for  a  land  bank  to  provide  such  staffing  services  to  agencies 
or  departments  thereof.  (Code  1981,  §  48-4-105,  enacted  by  Ga.  L. 
2012,  p.  1055,  §  2/SB  284.) 
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48-4-106.  Powers;  limitation  or  withdrawal  of  power  by  land 
bank  member  under  certain  circumstances. 

(a)  A  land  bank  shall  constitute  a  public  body,  corporate  and  politic, 
and  shall  have  all  powers  necessary  or  appropriate  to  carry  out  and 
effectuate  the  purposes  and  provisions  of  this  article,  including  the 
following  powers: 

(1)  To  adopt,  amend,  and  repeal  bylaws  for  the  regulation  of  its 
affairs  and  the  conduct  of  its  business; 

(2)  To  sue  and  be  sued  in  its  own  name  and  plead  and  be  impleaded 
in  all  civil  actions,  including,  but  not  limited  to,  actions  to  clear  title 
to  property  of  the  land  bank; 

(3)  To  adopt  a  seal  and  to  alter  the  same  at  pleasure; 

(4)  To  acquire  by  purchase,  lease,  or  otherwise  and  to  hold,  lease, 
and  dispose  of  real  or  personal  property  of  every  kind  and  character, 
or  any  interest  therein,  in  furtherance  of  the  public  purposes  of  the 
land  bank; 

(5)  To  acquire,  accept,  or  retain  equitable  interests,  security  inter¬ 
ests,  or  other  interests  in  any  real  property,  personal  property,  or 
fixtures  by  loan  agreement,  note,  mortgage,  deed  to  secure  debt,  trust 
deed,  security  agreement,  assignment,  pledge,  conveyance,  contract, 
lien,  loan  agreement,  or  other  consensual  transfer  in  order  to  secure 
credit  extended  by  the  land  bank; 

(6)  To  borrow  from  private  lenders,  from  municipal  corporations, 
counties,  or  consolidated  governments,  from  the  state,  or  from  federal 
government  funds,  as  may  be  necessary,  for  the  operation  and  work  of 
the  land  bank; 

(7)  To  borrow  money  to  further  or  carry  out  its  public  purpose  and 
to  execute  notes,  other  obligations,  leases,  trust  indentures,  trust 
agreements,  agreements  for  the  sale  of  its  notes  or  other  obligations, 
loan  agreements,  mortgages,  deeds  to  secure  debt,  trust  deeds, 
security  agreements,  assignments,  and  such  other  agreements  or 
instruments  as  may  be  necessary  or  desirable,  in  the  judgment  of  the 
land  bank,  to  evidence  and  to  provide  security  for  such  borrowing; 

(8)  To  issue  notes  or  other  obligations  of  the  land  bank  and  use  the 
proceeds  thereof  for  the  purpose  of  paying  all  or  any  part  of  the  cost 
of  any  land  bank  projects  and  otherwise  to  further  or  carry  out  the 
public  purpose  of  the  land  bank  and  to  pay  all  costs  of  the  land  bank 
incidental  to,  or  necessary  and  appropriate  to,  furthering  or  carrying 
out  such  purpose; 

(9)  To  make  application  directly  or  indirectly  to  any  federal,  state, 
county,  or  municipal  government  or  agency  or  to  any  other  source, 
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whether  public  or  private,  for  loans,  grants,  guarantees,  or  other 
financial  assistance  in  furtherance  of  the  land  bank’s  public  purpose 
and  to  accept  and  use  the  same  upon  such  terms  and  conditions  as  are 
prescribed  by  such  federal,  state,  county,  or  municipal  government  or 
agency  or  other  source; 

(10)  To  enter  into  agreements  with  the  federal  government  or  any 
agency  thereof  to  use  the  facilities  or  services  of  the  federal  govern¬ 
ment  or  any  agency  thereof  in  order  to  further  or  carry  out  the  public 
purposes  of  the  land  bank; 

(11)  A  land  bank  shall  have  no  authority  to  lend  money  to  a 
nongovernmental  entity;  provided,  however,  that  a  land  bank  may 
administer  funds  in  the  form  of  a  loan  to  a  nongovernmental  entity 
when  such  funds  are  received  from  federal,  state,  and  local  govern¬ 
ment  entities  for  the  purpose  of  making  such  loans;  provided,  further, 
that  only  such  transactions  which  are  fully  consistent  with  the 
purpose  of  the  land  bank  shall  be  permitted.  In  those  transactions,  a 
land  bank  may  extend  credit  to  any  person,  corporation,  partnership, 
whether  limited  or  general,  or  other  entity  for  the  costs  of  any  land 
bank  projects  which  credit  may  be  evidenced  or  secured  by  loan 
agreements,  notes,  mortgages,  deeds  to  secure  debt,  trust  deeds, 
security  agreements,  assignments,  or  such  other  instruments,  or  by 
rentals,  revenues,  fees,  or  charges,  upon  such  terms  and  conditions  as 
the  land  bank  shall  determine  to  be  reasonable  in  connection  with 
such  extension  of  credit,  including  provision  for  the  establishment 
and  maintenance  of  reserve  funds,  and,  in  the  exercise  of  powers 
granted  by  this  article  in  connection  with  any  land  bank  projects  the 
land  bank  shall  have  the  right  and  power  to  require  the  inclusion  in 
any  such  loan  agreement,  note,  mortgage,  deed  to  secure  debt,  trust 
deed,  security  agreement,  assignment,  or  other  instrument  of  such 
provisions  or  requirements  for  guaranty  of  any  obligations,  insur¬ 
ance,  construction,  use,  operation,  maintenance,  and  financing  of  a 
project,  and  such  other  terms  and  conditions,  as  the  land  bank  may 
deem  necessary  or  desirable; 

(12)  As  security  for  repayment  of  any  notes  or  other  obligations  of 
the  land  bank,  to  pledge,  mortgage,  convey,  assign,  hypothecate,  or 
otherwise  encumber  any  property  of  the  land  bank,  including,  but  not 
limited  to,  real  property,  fixtures,  personal  property,  and  revenues  or 
other  funds,  and  to  execute  any  lease,  trust  indenture,  trust  agree¬ 
ment,  agreement  for  the  sale  of  the  land  bank’s  notes  or  other 
obligations,  loan  agreement,  mortgage,  deed  to  secure  debt,  trust 
deed,  security  agreement,  assignment,  or  other  agreement  or  instru¬ 
ment  as  may  be  necessary  or  desirable,  in  the  judgment  of  the  land 
bank,  to  secure  any  such  notes  or  other  obligations,  which  instru¬ 
ments  or  agreements  may  provide  for  foreclosure  or  forced  sale  of  any 
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property  of  the  land  bank  upon  default  in  any  obligation  of  the  land 
bank,  either  in  payment  of  principal,  premium,  if  any,  or  interest  or 
in  the  performance  of  any  term  or  condition  contained  in  any  such 
agreement  or  instrument.  The  state,  on  behalf  of  itself  and  each 
county,  municipal  corporation,  political  subdivision,  or  taxing  district 
therein,  waives  any  right  it  or  such  county,  municipal  corporation, 
political  subdivision,  or  taxing  district  may  have  to  prevent  the  forced 
sale  or  foreclosure  of  any  property  of  the  land  bank  upon  such  default 
and  agrees  that  any  agreement  or  instrument  encumbering  such 
property  may  be  foreclosed  in  accordance  with  law  and  the  terms 
thereof; 

(13)  To  receive  and  administer  gifts,  grants,  and  devises  of  money 
and  property  of  any  kind  and  to  administer  trusts; 

(14)  To  use  any  real  property,  personal  property,  or  fixtures  or  any 
interest  therein  or  to  rent  or  lease  such  property  to  or  from  others  or 
make  contracts  with  respect  to  the  use  thereof,  or  to  sell,  lease, 
exchange,  transfer,  assign,  pledge,  or  otherwise  dispose  of  or  grant 
options  for  any  such  property  in  any  manner  as  it  deems  to  be  in  the 
best  interests  of  the  land  bank  and  the  public  purpose  thereof; 

(15)  To  procure  insurance  or  guarantees  from  the  General  Assem¬ 
bly  or  federal  government  of  the  payments  of  any  debts  or  parts 
thereof  incurred  by  the  land  bank  and  to  pay  premiums  in  connection 
therewith; 

(16)  To  enter  into  contracts  and  other  instruments  necessary, 
incidental,  or  convenient  to  the  performance  of  its  duties  and  the 
exercise  of  its  powers,  including,  but  not  limited  to,  intergovernmen¬ 
tal  contracts  for  the  joint  exercise  of  powers  under  this  article. 
Intergovernmental  contracts  with  municipal  corporations,  counties, 
or  consolidated  governments  may  include  contracts  for  the  perfor¬ 
mance  of  services  by  municipal  corporations,  counties,  or  consoli¬ 
dated  governments  on  behalf  of  the  land  bank  or  by  the  land  bank  on 
behalf  of  municipal  corporations,  counties,  or  consolidated  govern¬ 
ments,  whether  or  not  such  counties,  consolidated  governments,  or 
municipal  corporations  are  located  inside  or  outside  the  geographical 
boundaries  of  the  land  bank  members; 

(17)  To  procure  insurance  against  losses  in  connection  with  the 
real  property,  assets,  or  activities  of  the  land  bank; 

(18)  To  accept  and  issue  deeds  in  its  name,  including  without 
limitation  the  acceptance  of  real  property  in  accordance  with  the 
provisions  of  paragraph  (2.1)  of  subsection  (u)  of  Code  Section 
16-13-49; 

(19)  To  finance  by  loan,  grant,  lease,  or  otherwise,  refinance, 
construct,  erect,  assemble,  purchase,  acquire,  own,  repair,  remodel, 
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rehabilitate,  modify,  maintain,  extend,  improve,  install,  sell,  equip, 
expand,  add  to,  operate,  or  manage  real  property  or  rights  or 
interests  in  property,  and  to  pay  the  costs  of  any  such  project  from  the 
proceeds  of  loans  by  persons,  corporations,  partnerships,  whether 
limited  or  general,  or  other  entities,  all  of  which  the  land  bank  is 
authorized  to  receive,  accept,  and  use; 

(20)  To  fix,  charge,  and  collect  rents,  fees,  and  charges  for  the  use 
of  real  property  of  the  land  bank  and  for  services  provided  by  the  land 
bank; 

(21)  To  grant  or  acquire  a  license,  easement,  lease,  as  lessor  or 
lessee,  or  option  with  respect  to  real  property  of  the  land  bank; 

(22)  To  enter  into  partnerships,  joint  ventures,  and  other  collabor¬ 
ative  relationships  with  municipalities  and  other  public  and  private 
entities  for  the  ownership,  management,  development,  and  disposi¬ 
tion  of  real  property; 

(23)  To  hold  title  to  real  property  for  purposes  of  establishing 
contracts  with  nonprofit  community  land  trusts,  including,  but  not 
limited  to,  long-term  lease  contracts; 

(24)  To  organize  and  reorganize  the  executive,  administrative, 
clerical,  and  other  departments  of  the  land  bank  and  to  fix  the  duties, 
powers,  and  compensation  of  all  employees,  agents,  and  consultants 
of  the  land  bank;  and 

(25)  To  do  all  other  things  necessary  or  convenient  to  achieve  the 
objectives  and  purposes  of  the  land  bank  or  other  laws  that  relate  to 
the  purposes  and  responsibilities  of  the  land  bank. 

(b)  The  exercise  of  a  specific  power  by  a  land  bank  may  be  limited  or 
withdrawn  by  a  land  bank  member  when  the  land  bank  is  acting  with 
respect  to  real  property  within  the  jurisdiction  of  such  member.  Proce¬ 
dures  for  the  exercise  of  such  limitation  or  withdrawal  of  power  shall  be 
provided  in  the  intergovernmental  contract.  (Code  1981,  §  48-4-106, 
enacted  by  Ga.  L.  2012,  p.  1055,  §  2/SB  284.) 

48-4-107.  Eminent  domain. 

A  land  bank  shall  neither  possess  nor  exercise  the  power  of  eminent 
domain.  (Code  1981,  §  48-4-107,  enacted  by  Ga.  L.  2012,  p.  1055, 
§  2/SB  284.) 

48-4-108.  Exemption  of  land  bank  property  from  state  and  local 
taxation;  acquisition  of  real  property  interests;  land 
bank  prohibited  from  owning  or  holding  real  property 
located  outside  geographical  boundaries. 

(a)  The  real  property  of  a  land  bank  and  its  income  and  operations 
are  exempt  from  all  taxation  by  the  state  and  by  any  of  its  political 
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subdivisions,  including,  but  not  limited  to,  real  property  held  by  a  land 
bank  as  lessor  pursuant  to  long-term  lease  contracts  with  community 
land  trusts. 

(b)  A  land  bank  may  acquire  real  property  or  interests  in  real 
property  by  gift,  devise,  transfer,  exchange,  foreclosure,  purchase,  or 
otherwise  on  terms  and  conditions  and  in  a  manner  the  board  considers 
is  in  the  best  interest  of  the  land  bank. 

(c) (1)  A  land  bank  may  acquire  real  property  by  purchase  contracts, 
lease-purchase  agreements,  and  may  accept  transfers  from  municipal 
corporations,  counties,  or  consolidated  governments  upon  such  terms 
and  conditions  as  agreed  to  by  the  land  bank  and  the  municipal 
corporation,  county,  or  consolidated  government. 

(2)  Notwithstanding  any  other  law  to  the  contrary,  a  municipal 
corporation,  county,  or  consolidated  government  may  transfer  to  a 
land  bank  real  property  and  interests  in  real  property  of  the  munic¬ 
ipal  corporation,  county,  or  consolidated  government  on  such  terms 
and  conditions  and  according  to  such  procedures  as  determined  by 
the  municipal  corporation,  county,  or  consolidated  government,  so 
long  as  the  real  property  is  located  within  the  geographical  boundar¬ 
ies  of  the  land  bank. 

(3)  The  acquisition  of  property  by  the  land  bank  shall  not  be 
governed  or  controlled  by  any  regulations  or  laws  relating  to  procure¬ 
ment  or  acquisition  of  property  of  the  counties,  consolidated  govern¬ 
ments,  or  municipal  corporations  that  are  members  of  the  land  bank 
unless  specifically  provided  in  the  applicable  intergovernmental 
contract  or  resolution,  and  transfers  of  property  by  municipal  corpo¬ 
rations,  counties,  or  consolidated  governments  to  the  land  bank  shall 
be  treated  as  transfers  to  a  body  politic  as  contemplated  by  subpar¬ 
agraph  (a)(2)(A)  of  Code  Section  36-9-3. 

(d)  A  land  bank  shall  maintain  all  of  its  real  property  in  accordance 
with  the  laws  and  ordinances  of  the  jurisdiction  in  which  the  real 
property  is  located. 

(e) (1)  Except  as  otherwise  provided  in  paragraph  (2)  of  this  subsec¬ 
tion,  a  land  bank  shall  not  own  or  hold  real  property  located  outside 
the  geographical  boundaries  of  the  land  bank  members. 

(2)  A  land  bank  may  be  granted  pursuant  to  an  intergovernmental 
contract  with  a  county,  consolidated  government,  or  municipal  corpo¬ 
ration  the  authority  to  manage  and  maintain  real  property  located 
within  the  geographical  boundaries  of  such  county,  consolidated 
government,  or  municipal  corporation,  but  outside  the  geographical 
boundaries  of  the  land  bank  members.  (Code  1981,  §  48-4-108, 
enacted  by  Ga.  L.  2012,  p.  1055,  §  2/SB  284.) 
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48-4-109.  Land  bank  to  hold  acquired  property  in  own  name; 

public  review  and  inspection  of  real  property  inven¬ 
tory;  consideration  necessary  for  property  transac¬ 
tions;  hierarchical  ranking  of  priorities  for  use. 

(a)  A  land  bank  shall  hold  in  its  own  name  all  real  property  acquired 
by  the  land  bank  without  regard  to  the  identity  of  the  transferor  of  the 
property. 

(b)  A  land  bank  shall  maintain  and  make  available  for  public  review 
and  inspection  an  inventory  of  all  real  property  held  by  the  land  bank. 

(c)  A  land  bank  may  convey,  exchange,  sell,  transfer,  lease  as  lessor, 
grant,  and  mortgage  as  mortgagor  any  and  all  interests  in,  upon,  or  to 
real  property  of  the  land  bank  in  some  form  and  by  such  method  as 
determined  by  the  board  to  be  in  the  best  interest  of  the  land  bank. 

(d) (1)  A  land  bank  shall  determine  the  terms,  conditions,  form,  and 
substance  of  consideration  necessary  to  convey,  exchange,  sell,  trans¬ 
fer,  lease  as  lessor,  grant,  and  mortgage  as  mortgagor  any  interests 
in,  upon,  or  to  real  property. 

(2)  Consideration  may  take  the  form  of  monetary  payments  and 
secured  financial  obligations,  covenants,  and  conditions  related  to  the 
present  and  future  use  of  the  property,  contractual  commitments  of 
the  transferee,  and  such  other  forms  of  consideration  as  determined 
by  the  board  to  be  in  the  best  interest  of  the  land  bank. 

(e) (1)  The  board  shall  determine  and  state  in  the  land  bank  policies 
and  procedures  the  general  terms  and  conditions  for  consideration  to 
be  received  by  the  land  bank  for  the  transfer  of  real  property  and 
interests  in  real  property. 

(2)  The  disposition  of  property  by  the  land  bank  shall  not  be 
governed  or  controlled  by  any  regulations  or  laws  of  the  participating 
land  bank  members  unless  specifically  provided  in  the  applicable 
intergovernmental  contract. 

(f)  Land  bank  members  may,  in  the  resolution  or  intergovernmental 
contract  creating  a  land  bank,  establish  a  hierarchical  ranking  of 
priorities  for  the  use  of  real  property  conveyed  by  a  land  bank,  or,  if  the 
resolution  or  intergovernmental  contract  creating  the  land  bank  is 
silent,  the  board  of  directors  may  establish  a  hierarchical  ranking  of 
priorities  for  the  use  of  real  property  conveyed  by  a  land  bank,  including 
but  not  limited  to: 

(1)  Use  for  purely  public  spaces  and  places; 

(2)  Use  for  affordable  housing; 

(3)  Use  for  retail,  commercial,  and  industrial  activities; 
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(4)  Use  as  conservation  areas; 

(5)  Use  for  land  trusts  or  for  other  public  entities;  and 

(6)  Such  other  uses  and  in  such  hierarchical  order  as  determined 
by  the  board  of  directors  of  the  land  bank. 

(g)(1)  Subject  to  the  requirements  of  paragraph  (5)  of  subsection  (i)  of 
Code  Section  48-4-104,  a  county,  municipal  corporation,  or  consoli¬ 
dated  government  may,  in  the  applicable  intergovernmental  contract 
or  in  the  resolution  creating  a  land  bank,  require  that  any  particular 
form  of  disposition  of  real  property,  or  any  disposition  of  real  property 
located  within  specified  jurisdictions,  be  subject  to  specified  voting 
and  approval  requirements  of  the  board. 

(2)  Except  and  unless  restricted  or  constrained  as  provided  in 
paragraph  (1)  of  this  subsection,  the  board  may  delegate  to  officers 
and  employees  the  authority  to  enter  into  and  execute  agreements, 
instruments  of  conveyance,  and  all  other  related  documents  pertain¬ 
ing  to  the  conveyance  of  real  property  by  the  land  bank.  (Code  1981, 
§  48-4-109,  enacted  by  Ga.  L.  2012,  p.  1055,  §  2/SB  284.) 

48-4-110.  Funding  through  grants  and  loans;  receipt  of  pay¬ 
ments  for  various  activities;  remission  of  real  prop¬ 
erty  tax;  allocation  of  proceeds  from  sale  of  property. 

(a)  A  land  bank  may  receive  funding  through  grants  and  loans  from 
the  land  bank  members,  from  any  other  municipal  corporations,  coun¬ 
ties,  or  consolidated  governments  in  the  state,  from  the  General 
Assembly,  from  the  federal  government,  and  from  other  public  and 
private  sources. 

(b)  A  land  bank  may  receive  and  retain  payments  for  services 
rendered,  for  rents  and  leasehold  payments  received,  for  consideration 
for  disposition  of  real  and  personal  property,  for  proceeds  of  insurance 
coverage  for  losses  incurred,  for  income  from  investments,  and  for  any 
other  asset  and  activity  lawfully  permitted  to  a  land  bank  under  this 
article. 

(c)  Up  to  75  percent  of  the  real  property  taxes  collected  on  real 
property,  exclusive  of  any  state  or  school  district  ad  valorem  tax, 
conveyed  by  a  land  bank  pursuant  to  the  laws  of  this  state  shall  be 
remitted  to  the  land  bank.  The  specific  percentage  of  such  taxes  to  be 
remitted,  as  to  each  land  bank  member,  shall  be  set  forth  in  the  local 
law,  ordinance,  or  resolution  or  in  the  intergovernmental  contract  of  the 
land  bank.  Such  allocation  of  property  tax  revenues  shall  commence 
with  the  first  taxable  year  following  the  date  of  conveyance  and  shall 
continue  for  a  period  of  five  years.  Such  funds  shall  be  remitted  to  the 
land  bank  in  accordance  with  the  administrative  procedures  estab- 
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lished  by  the  tax  commissioner  or  tax  collector  of  the  county  or  counties 
in  which  the  land  bank  is  located.  Such  allocation  of  property  tax 
revenues  shall  not  occur  if  such  taxes  have  been  previously  allocated  to 
a  tax  allocation  district,  or  to  secure  a  debt  of  the  municipal  corporation 
or  consolidated  government,  unless  the  tax  allocation  district,  munici¬ 
pal  corporation,  county,  or  consolidated  government  enters  into  an 
agreement  with  the  land  bank  for  the  remittance  of  such  funds  to  the 
land  bank. 

(d)  At  the  time  that  the  land  bank  sells  or  otherwise  disposes  of 
property  as  part  of  its  land  bank  program,  the  proceeds  from  the  sale, 
if  any,  shall  be  allocated  as  determined  by  the  land  bank  among  the 
following  priorities: 

(1)  Furtherance  of  land  bank  operations; 

(2)  Recovery  of  land  bank  expenses;  and 

(3)  Remitter  to  the  tax  commissioner  or  tax  collector  for  distribu¬ 
tion  to  the  appropriate  taxing  entity  in  proportion  to  and  to  the  extent 
of  their  respective  tax  bills  and  costs. 

Any  excess  proceeds  shall  be  distributed  pursuant  to  any  applicable 
intergovernmental  contract  or  land  bank  rules,  regulations,  or  bylaws 
in  accordance  with  the  public  policy  stated  in  this  article.  (Code  1981, 
§  48-4-110,  enacted  by  Ga.  L.  2012,  p.  1055,  §  2/SB  284.) 

48-4-111.  Public  meetings;  conflicts  of  interest;  dissolution. 

(a)  All  meetings  shall  be  open  to  the  public,  except  as  otherwise 
provided  by  Chapter  14  of  Title  50,  and  a  written  record  shall  be 
maintained  of  all  meetings.  All  records  of  a  land  bank  shall  be  subject 
to  Article  4  of  Chapter  18  of  Title  50,  relating  to  open  records. 

(b)  No  board  member  or  employee  of  a  land  bank  shall  acquire  any 
interest,  direct  or  indirect,  in  real  property  owned  or  to  be  acquired  by 
the  land  bank,  nor  shall  any  board  member  assist  any  third  party  in 
negotiating  against  the  land  bank  for  property  identified  by  the  land 
bank  for  acquisition  by  the  land  bank.  No  board  member  or  employee  of 
a  land  bank  shall  have  any  interest,  direct  or  indirect,  in  any  contract 
or  proposed  contract  for  materials  or  services  to  be  furnished  or  used  by 
a  land  bank.  The  board  may  adopt  supplemental  rules  and  regulations 
addressing  potential  conflicts  of  interest  and  ethical  guidelines  for 
board  members  and  land  bank  employees. 

(c) (1)  A  land  bank  may  be  dissolved  as  a  public  body  corporate  and 
politic  60  calendar  days  after  an  affirmative  resolution  approved  by 
two-thirds  of  the  membership  of  the  board. 

(2)  Sixty  calendar  days’  advance  written  notice  of  consideration  of 
a  resolution  of  dissolution  shall  be  given  to  the  governing  authorities 
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of  the  land  bank  members,  shall  be  published  in  a  local  newspaper  of 
general  circulation. 

(3)  Upon  dissolution  of  the  land  bank,  all  real  property,  personal 
property,  and  other  assets  of  the  land  bank  shall  become  the  assets  of 
the  municipal  corporation,  county,  or  consolidated  government  in 
which  the  property  is  located,  unless  provided  otherwise  in  any 
applicable  intergovernmental  contracts. 

(4)  Land  banks  created  pursuant  to  paragraphs  (2)  through  (4)  of 
subsection  (b)  of  Code  Section  48-4-103  shall  not  automatically 
dissolve  upon  the  withdrawal  of  one  or  more  land  bank  members 
unless  the  intergovernmental  contract  so  provides,  except  that  no 
municipal  corporation  may  maintain  the  existence  of  a  land  bank  if 
the  county  in  which  the  municipal  corporation  is  located  withdraws 
from  the  land  bank,  and  no  county  may  maintain  the  existence  of  a 
land  bank  if  the  single  municipal  corporation  that  is  both  located 
within  that  county  and  is  a  member  of  the  land  bank  withdraws  from 
the  land  bank.  (Code  1981,  §  48-4-111,  enacted  by  Ga.  L.  2012,  p. 
1055,  §  2/SB  284.) 

48-4-112.  Extinguishment  of  prior  encumbrances,  liens,  and 
claims  for  real  property  taxes  owed;  remission  to  tax 
collector;  tax  collector  authorized  to  assign,  transfer, 
or  sell  to  land  bank  certain  ad  valorem  tax  executions; 
content  of  notice  of  transfer;  nonjudicial  tax  sale. 

(a)  Whenever  any  real  property  is  acquired  by  a  land  bank  and  is 
encumbered  by  a  lien  or  claim  for  real  property  taxes  owed  to  one  or 
more  of  the  land  bank  members  or  to  municipal  corporations,  counties, 
or  consolidated  governments  that  have  an  intergovernmental  contract 
with  the  land  bank,  the  land  bank  may,  by  resolution  of  the  board, 
discharge  and  extinguish  any  and  all  such  liens  or  claims.  The  decision 
by  the  board  to  extinguish  such  liens  or  claims  is  subject  to  the  voting 
requirements  contained  in  subsection  (i)  of  Code  Section  48-4-104. 
Unless  provided  otherwise  in  an  applicable  intergovernmental  contract, 
whenever  any  real  property  is  acquired  by  a  land  bank  and  is  encum¬ 
bered  by  a  lien  or  claim  for  real  property  taxes  owed  to  a  school  district, 
the  land  bank  shall  notify  the  school  district  of  its  intent  to  extinguish 
all  such  liens  and  claims  in  writing.  If  the  school  district  fails  to  object 
in  written  form  to  the  proposed  extinguishment  within  30  days  of 
receipt  of  such  notice  to  the  land  bank,  the  land  bank  shall  have  the 
power,  by  resolution  of  the  board,  to  discharge  and  extinguish  any  and 
all  such  liens  or  claims.  To  the  extent  necessary  and  appropriate,  the 
land  bank  shall  file  in  appropriate  public  records  evidence  of  the 
extinguishment  and  dissolution  of  such  liens  or  claims. 

(b)  To  the  extent  that  a  land  bank  receives  payments  of  any  kind 
attributable  to  liens  or  claims  for  real  property  taxes  owed  to  a 
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municipal  corporation,  county,  consolidated  government,  or  school 
district  on  property  acquired  by  the  land  bank,  the  land  bank  shall 
remit  the  full  amount  of  the  payments  to  the  tax  commissioner  or  tax 
collector  for  distribution  to  the  appropriate  taxing  entity. 

(c) (1)  A  tax  commissioner  or  tax  collector  may  assign,  transfer,  or  sell 
to  a  land  bank  any  ad  valorem  tax  executions  issued  against  a  single 
property  or  ad  valorem  tax  executions  issued  against  multiple  tracts 
of  property  in  the  geographical  jurisdiction  of  the  land  bank  in  one  or 
more  transactions  and  upon  such  terms  and  conditions  as  are 
mutually  acceptable  to  the  tax  commissioner  and  the  land  bank. 
Notwithstanding  the  notice  requirements  in  subsection  (c)  of  Code 
Section  48-3-19,  when  the  land  bank  is  the  holder  of  a  tax  execution, 
the  land  bank  shall  provide  notice  of  the  transfer  of  the  tax  execution 
to  the  land  bank  in  the  following  manner: 

(A)  Immediately  upon  acquisition  of  one  or  more  tax  executions, 
the  land  bank  shall  send  notice  of  the  tax  execution  transfer  by 
certified  mail,  return  receipt  requested,  to  all  interested  parties 
whose  identity  and  address  are  reasonably  ascertainable.  Copies  of 
the  notice  of  the  tax  execution  transfer  shall  also  be  sent  by  first 
class  mail  to  the  property  address  to  the  attention  of  the  occupants 
of  the  property,  if  any.  In  addition,  notice  shall  be  posted  on  the 
property;  and 

(B)  Within  30  days  of  the  tax  execution  transfer,  the  land  bank 
shall  cause  a  notice  of  the  tax  execution  transfer  to  be  published  on 
two  separate  dates  in  the  official  organ  of  the  county  in  which  the 
property  is  located. 

(2)  The  notice  contained  in  subparagraphs  (A)  and  (B)  of  para¬ 
graph  (1)  of  this  subsection  shall  specify: 

(A)  The  name  of  the  land  bank  and  the  contact  information  for 
the  individual  responsible  for  collecting  the  delinquent  taxes; 

(B)  The  property  address; 

(C)  A  description  of  the  property; 

(D)  The  tax  identification  number  of  the  property; 

(E)  The  applicable  period  of  tax  delinquency;  and 

(F)  The  principal  amount  of  the  delinquent  taxes  together  with 
interest  and  penalties. 

(3)  The  land  bank  may  submit  the  execution  to  the  levying  officer 
12  months  after  the  date  of  transfer  or  24  months  after  the  tax  giving 
rise  to  the  execution  was  originally  due,  whichever  is  earlier. 

(d) (1)  Notwithstanding  any  other  provision  of  law,  at  a  nonjudicial 
tax  sale  conducted  pursuant  to  Article  1  of  this  chapter  where  the  tax 
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commissioner  or  tax  collector  or  the  land  bank  is  the  holder  of  the  tax 
execution  giving  rise  to  the  sale,  a  land  bank  may  tender  a  bid  in  an 
amount  equal  to  the  total  amount  of  all  tax  hens  which  were  the  basis 
of  the  execution  and  any  accrued  interest,  penalties,  and  costs.  In  the 
event  of  such  tender  by  the  land  bank,  such  bid  comprises  the  land 
bank’s  commitment  to  pay  not  more  than  all  costs  of  the  sale  and  its 
assumption  of  liability  for  all  taxes,  accrued  interest  thereon,  and 
penalties,  and,  if  there  is  no  other  bid,  the  tax  commissioner  or  tax 
collector  shall  accept  the  land  bank’s  bid  and  make  a  deed  of  the 
property  to  the  land  bank. 

(2)  If  there  are  third  parties  who  bid  on  a  given  parcel  and  the  land 
bank  tenders  the  highest  bid  on  that  parcel,  the  land  bank  shall  pay 
the  tax  commissioner  or  tax  collector  the  full  amount  of  the  bid 
tendered  by  the  land  bank  in  order  to  obtain  the  parcel. 

(e)(1)  A  land  bank  may  tender  a  bid  at  any  sale  ordered  by  the  court 
pursuant  to  Article  5  of  this  chapter  in  an  amount  equal  to  the  total 
amount  of  all  tax  liens  which  were  the  basis  of  the  judgment  and  any 
accrued  interest,  penalties,  and  costs.  In  the  event  of  such  tender  by 
the  land  bank,  such  bid  shall  comprise  the  land  bank’s  commitment 
to  pay  not  more  than  all  costs  of  the  sale  and  its  assumption  of 
liability  for  all  taxes,  accrued  interest  thereon,  and  penalties.  If  there 
is  no  other  bid  and  the  property  is  not  redeemed  by  the  owner  in 
accordance  with  subsection  (c)  of  Code  Section  48-4-81,  the  tax 
commissioner  or  tax  collector  shall  accept  the  land  bank’s  bid  and 
make  a  deed  of  the  property  to  the  land  bank. 

(2)  If  there  are  third  parties  who  bid  on  a  given  parcel  and  the  land 
bank  tenders  the  highest  bid  on  that  parcel,  the  land  bank  shall  pay 
the  tax  commissioner  or  tax  collector  the  full  amount  of  the  bid 
tendered  by  the  land  bank  in  order  to  obtain  the  parcel. 

(3)  Subject  to  the  statutory  60  day  redemption  period  required 
pursuant  to  subsection  (c)  of  Code  Section  48-4-81,  the  land  bank,  as 
purchaser  at  such  sale,  shall  take  and  thereafter  have  an  absolute 
title  to  the  property  sold,  free  and  discharged  of  all  tax  and  municipal 
claims,  liens,  mortgages,  charges,  and  estates  of  whatsoever  kind 
except  for  those  interests  referenced  in  subsection  (b)  of  Code  Section 
48-4-79.  In  the  event  of  purchase  by  a  land  bank,  the  conveying 
instrument  described  in  subsection  (g)  of  Code  Section  48-4-81  shall 
note  the  conveyance  to  the  land  bank  pursuant  to  this  article. 

(4)  The  deed  to  the  land  bank  shall  be  executed  and  delivered  to 
the  land  bank  within  90  days  of  the  sale  pursuant  to  subsection  (d)  of 
Code  Section  48-4-81. 

(5)  Notwithstanding  any  other  provision  of  law,  a  land  bank  that  is 
a  transferee  and  holder  of  tax  executions  may  file  petitions  of 
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foreclosure  pursuant  to  Article  5  of  this  chapter  on  real  property 
located  within  a  jurisdiction  that  has  authorized  the  ad  valorem  tax 
foreclosure  process  contained  in  Article  5  of  this  chapter.  In  a  petition 
of  foreclosure  pursuant  to  Article  5  of  this  chapter,  a  land  bank  is 
authorized  to  combine  in  a  single  petition  multiple  tracts  of  real 
property,  and  the  court  may  order  in  a  single  final  judgment  that  all 
or  part  of  the  real  properties  identified  in  the  petition  be  sold  to  the 
land  bank  free  and  clear  of  all  liens  and  encumbrances  so  long  as  the 
petition  and  accompanying  affidavits  provide: 

(A)  Identification  of  each  tract  of  real  property; 

(B)  The  identities  of  all  parties  having  an  interest  in  each 
respective  tract  of  property; 

(C)  The  amount  of  the  tax  lien  due  and  owing;  and 

(D)  The  nature  of  the  notice  of  the  proposed  sale  provided  to  such 
interested  parties.  (Code  1981,  §  48-4-112,  enacted  by  Ga.  L.  2012, 
p.  1055,  §  2/SB  284.) 
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Article  1 

General  Provisions 


Sec. 

48-5-1. 

Legislative  intent. 

48-5-2. 

Definitions. 

48-5-3. 

Taxable  property. 

48-5-4. 

Ad  valorem  taxation  of 
property  of  federal  corpora¬ 
tions  and  agencies. 

48-5-5. 

Acquisition  of  situs  by  for¬ 
eign  merchandise  in  transit. 

48-5-6. 

Return  of  property  at  fair 
market  value. 

48-5-7. 

Assessment  of  tangible 
property. 

48-5-7.1. 

Tangible  real  property  de¬ 
voted  to  agricultural  pur¬ 
poses  —  Definition;  persons 
entitled  to  preferential  tax 
assessment;  covenant  to 
maintain  agricultural  pur¬ 
poses;  penalty  for  breach  of 
covenant. 

48-5-7.2. 

Certification  as  rehabili¬ 
tated  historic  property  for 
purposes  of  preferential  as¬ 
sessment. 

48-5-7.3. 

Landmark  historic  property. 

48-5-7.4. 

Bona  fide  conservation  use 
property;  residential  transi¬ 
tional  property;  application 
procedures;  penalties  for 
breach  of  covenant;  classifi¬ 
cation  on  tax  digest;  annual 
report. 

48-5-7.5. 

Assessment  of  standing  tim¬ 
ber;  penalty  for  failure  to 
timely  report;  effect  of  re¬ 
duction  of  property  tax  di¬ 
gest;  supplemental  assess¬ 
ment. 

48-5-7.6. 

“Brownfield  property”  de¬ 
fined;  related  definitions; 
qualifying  for  preferential 
assessment;  disqualification 
of  property  receiving  prefer¬ 
ential  assessment;  responsi¬ 
bilities  of  owners;  transfers 
of  property;  costs;  appeals; 
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creation  of  hen  against 
property;  extension  of  pref¬ 
erential  assessment. 

48-5-7.7. 

Short  title;  definitions;  qual¬ 
ifications  for  conservation 
use  assessment. 

48-5-8. 

Manner  and  time  of  making 
state  levy;  notice  on  taxpay¬ 
er’s  ad  valorem  tax  bill. 

48-5-9. 

Persons  liable  for  taxes  on 
property. 

48-5-9.1. 

Forms  of  payment. 

48-5-10. 

Returnable  property. 

48-5-11. 

Situs  for  returns  by  resi¬ 
dents. 

48-5-12. 

Situs  of  returns  by  nonresi¬ 
dents. 

48-5-13. 

Instruction  for  local  tax  offi¬ 
cials  and  staff. 

48-5-14. 

Liability  of  nonresidents, 
agents  of  nonresidents,  and 
their  property. 

48-5-15. 

Returns  of  taxable  real 
property. 

48-5-15.1. 

Returns  of  real  property  and 
tangible  personal  property 
located  on  airport. 

48-5-16. 

Return  of  tangible  personal 
property  in  county  where 
business  conducted;  exemp¬ 
tions;  boats;  aircraft. 

48-5-17. 

Proceedings  to  determine 
county  entitled  to  return 
and  payment;  collection 
pending  determination; 

commissions. 

48-5-18. 

Time  for  making  tax  re¬ 
turns. 

48-5-19. 

Signature  and  declaration 
of  persons  making  returns 
of  taxable  property. 

48-5-20. 

Effect  of  failure  to  return 
taxable  property;  acquisi¬ 
tion  of  real  property  by 
transfer;  penalty  for  failure 
to  make  timely  return. 

48-5-21. 

Return  and  collection  of 
taxes  on  property  unlaw¬ 
fully  exempted. 
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48-5-22. 

F ailure  to  have  returned  for 
taxation  and  to  collect  taxes 
on  property  pursuant  to 
Code  Section  48-5-21;  pen¬ 
alty. 

48-5-23. 

Collection  and  payment  of 
taxes  on  tangible  property 
in  installments;  authoriza¬ 
tion;  alternate  procedure. 

48-5-24. 

Payment  of  taxes  to  county 
in  which  returns  are  made; 
installment  payments,  in¬ 
terest,  and  penalty  on  delin¬ 
quent  tax  payments  in  cer¬ 
tain  counties;  executions. 

48-5-25. 

Proportionate  payments  of 
property  taxes  by  owners 
and  persons  with  interest  in 
or  on  property. 

48-5-26. 

Payment  of  taxes  on  real 
property  by  owners  or  trans¬ 
ferees. 

48-5-27. 

Collection  of  taxes  for  for¬ 
mer  years. 

48-5-28. 

Priority  of  taxes  over  other 
claims;  superiority  of  secu¬ 
rity  deed. 

48-5-29. 

Acquisition  of  jurisdiction 
by  superior  court  in  ad  va¬ 
lorem  property  tax  litiga¬ 
tion;  payment  and  distribu¬ 
tion  of  property  taxes; 
excess  payments;  underpay¬ 
ments. 

48-5-30. 

Filing  extension  for  service 
personnel  serving  abroad. 

48-5-31. 

Prepayment  by  developer  of 
ad  valorem  or  school  taxes; 
time  of  effect  of  prepayment 
agreements;  use  of  prepay¬ 
ment  proceeds  for  public 
purposes;  forfeiture  of  ex¬ 
cess  of  prepayment  over 
taxes  due;  validation  proce¬ 
dure. 

48-5-32. 

Publication  by  county  of  ad 
valorem  tax  rate. 

48-5-32.1. 

Certification  of  assessed 
taxable  value  of  property 
and  method  of  computation; 
resolution  or  ordinance  re¬ 
quired  for  millage  rate;  ad¬ 
vertisement  of  intent  to  in¬ 
crease  property  tax. 
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48-5-33.  Inclusion  of  standing  timber 
as  part  of  real  property  [Re¬ 
pealed]. 

Article  2 

Property  Tax  Exemptions 
and  Deferral 


Part  1 


Tax  Exemptions 

48-5-40. 

Definitions. 

48-5-41. 

(For  effective  date,  see 
note.)  Property  exempt  from 
taxation. 

48-5-41.1. 

Exemption  of  qualified  farm 
products  and  harvested  ag¬ 
ricultural  products  from 
taxation. 

48-5-41.2. 

Exemption  from  taxation  of 
personal  property  in  inven¬ 
tory  for  business. 

48-5-42. 

Exempt  personalty. 

48-5-42.1. 

Personal  property  tax  ex¬ 
emption  for  property  valued 
at  $7,500.00  or  less. 

48-5-43. 

Exemption  for  fertilizers. 

48-5-44. 

Exemption  of  homestead  oc¬ 
cupied  by  owner;  effect  of 
participation  in  rural  hous¬ 
ing  program  on  homestead 
exemption;  limits. 

48-5-45. 

Application  for  homestead 
exemption;  unlawful  to  so¬ 
licit  fee  to  file  application  for 
homestead  for  another. 

48-5-46. 

Procedure  for  application. 

48-5-47. 

Applications  for  homestead 
exemptions  of  individuals 
65  or  older. 

48-5-47.1. 

Homestead  exemptions  for 
individuals  62  or  older  with 
annual  incomes  not  exceed¬ 

ing  $30,000.00. 

48-5-48. 

Homestead  exemption  by 
qualified  disabled  veteran; 
filing  requirements;  periodic 
substantiation  of  eligibility; 
persons  eligible  without  ap¬ 
plication;  retroactive  award. 

48-5-48.1. 

Tangible  personal  property 
inventory  exemption;  appli¬ 
cation;  failure  to  file  appli¬ 
cation  as  waiver  of  exemp- 
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tion;  denials;  notice  of 
renewals. 

48-5-48.2. 

Level  1  freeport  exemption; 
referendum. 

48-5-48.3. 

Homestead  exemption  for 
senior  citizens. 

48-5-48.4. 

Homestead  exemption  for 
unremarried  surviving 

spouse  of  peace  officer  or 
firefighter  killed  in  the  line 
of  duty. 

48-5-48.5. 

Level  2  freeport  exemption; 
application;  filing;  renewal. 

48-5-48.6. 

Level  2  freeport  exemption; 
referendum. 

48-5-49. 

Determination  of  eligibility 
of  applicant;  appeal. 

48-5-50. 

Homestead  value  credited 
with  exemption;  approval  of 
correctness  of  value,  exemp¬ 
tion,  and  difference. 

48-5-50.1. 

Claim  and  return  of  consti¬ 
tutional  or  local  law  home¬ 
stead  exemptions  from 
county  taxes,  county  school 
taxes,  or  municipal  or  inde¬ 
pendent  school  district 
taxes. 

48-5-51. 

Fraudulent  claim  of  home¬ 
stead  exemption  under  Code 
Sections  48-5-44  through 
48-5-50;  penalty. 

48-5-52. 

Exemption  from  ad  valorem 
taxation  for  educational 
purposes  of  homesteads  of 
qualified  individuals  62  or 
older;  application;  replace¬ 
ment  of  revenue. 

48-5-52.1. 

Exemption  from  ad  valorem 
taxation  for  state,  county, 
municipal,  and  school  pur¬ 
poses  of  homesteads  of 
unremarried  surviving 

spouses  of  U.S. 

servicemembers  killed  in  ac¬ 
tion. 

48-5-53. 

Falsification  of  information 
required  by  Code  Section 
48-5-52;  penalty. 

48-5-54. 

Application  of  homestead 
exemptions  to  properties 
with  multiple  titleholders 
and  properties  held  by  ad- 

Sec. 

ministrators,  executors,  or 
trustees. 

48-5-55.  Continuation  of  constitu¬ 

tional  exemptions  from  ad 
valorem  taxes. 

48-5-56.  Notice  of  homestead  exemp¬ 

tions  from  ad  valorem  taxa¬ 
tion  to  accompany  bill  for  ad 
valorem  taxes  on  real  prop¬ 
erty. 

Part  2 

Tax  Deferral  for  the  Elderly 


48-5-70. 

Short  title. 

48-5-71. 

Definitions. 

48-5-72. 

Homestead  tax  deferral  for 
individuals  62  or  older; 
demonstration  of  compli¬ 
ance  with  part. 

48-5-72.1. 

Alternative  to  tax  deferral 
authorized  by  Code  Section 
48-5-72;  burden  on  appli¬ 
cant  to  demonstrate  compli¬ 
ance. 

48-5-73. 

Limitations  on  grant  of 
homestead  tax  deferral. 

48-5-74. 

Application  for  homestead 
tax  deferral;  oath;  decision 
by  tax  official;  notice;  appeal 
to  board  of  equalization; 
procedure;  appeal  to  supe¬ 
rior  court;  information  on 
outstanding  liens;  proof  of 
insurance. 

48-5-75. 

Rate  of  interest  on  amount 
of  deferred  taxes;  time  of 
accrual  of  interest  on  de¬ 
ferred  taxes. 

48-5-76. 

Deferred  taxes  and  interest 
constitute  prior  lien;  effect 
of  award  for  year’s  support 
on  liens  for  deferred  taxes. 

48-5-77. 

Annual  notification  to  prop¬ 
erty  owner  of  sum  of  de¬ 
ferred  taxes  and  interest 
outstanding. 

48-5-78. 

Change  in  ownership  or  use 
of,  or  failure  to  maintain  in¬ 
surance  on,  tax-deferred 
homestead;  payment  of  de¬ 
ferred  taxes,  interest,  and 
unsatisfied  hens. 

48-5-79. 

Prepayment  of  deferred 
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48-5-80. 

taxes  and  accrued  interest; 
partial  payments. 
Distribution  of  deferred  tax 

48-5-81. 

and  interest  payments;  duty 
to  keep  record  of  property 
and  amount  of  payment. 
Payment  by  holder  of  deed 

48-5-82. 

to  secure  debt  or  by  mort¬ 
gagee;  effect  on  right  to  fore¬ 
close. 

Prohibition  of  clauses  pre¬ 

48-5-83. 

venting  applications  for 
homestead  tax  deferral;  ex¬ 
ceptions. 

Construction  of  part. 

48-5-84. 

Penalties  for  willfully  filing 

incorrect  information. 

Article  3 

County  Tax  Officials  and 

48-5-100. 

Administration 

Part  1 

Tax  Receivers 

Election  of  tax  receivers; 

48-5-100.1. 

term  of  office;  commission; 
vacancy  [Repealed], 
Assumption  of  duties  by 

48-5-101. 

chief  clerk  upon  death,  res¬ 
ignation,  incapacity,  or  in¬ 
ability  of  tax  commissioner 
in  certain  counties;  compen¬ 
sation;  election  of  new  tax 
commissioner  [Repealed] . 
Oath  and  bond  for  tax  re¬ 

48-5-102. 

ceivers. 

Liability  of  tax  receivers 

48-5-103. 

and  sureties;  action  on  tax 
receiver’s  bond. 

Duties  of  tax  receivers. 

48-5-104. 

Refusal  by  tax  receiver  or 

48-5-105. 

tax  commissioner  to  receive 
returns;  penalty. 

Tax  return  forms  furnished 

48-5-105.1. 

by  commissioner  to  tax  re¬ 
ceivers  and  tax  commission¬ 
ers. 

Uniform  tangible  personal 

48-5-106. 

property  tax  forms. 

Time  and  manner  of  making 

48-5-107. 

and  furnishing  county  tax 
digests. 

Form  and  size,  binding,  and 

Sec. 

labeling  of  digests  [Re¬ 
pealed]  . 

48-5-108. 

Entry  of  returns  in  digests. 

48-5-109. 

Accumulation  of  statistical 
information  on  taxpayers  by 
tax  receivers  and  tax  com¬ 
missioners. 

Part  2 

Tax  Collectors 

48-5-120. 

Election  of  tax  collectors; 
term  of  office;  commission; 
vacancy  [Repealed]. 

48-5-121. 

Oath  of  office  for  tax  collec¬ 
tors. 

48-5-122. 

Bonds  for  tax  collectors  and 
tax  commissioners. 

48-5-123. 

Approval,  filing,  and  record¬ 
ing  of  bonds. 

48-5-124. 

Liability  of  tax  collectors, 
tax  commissioners,  and 
sureties;  action  on  bond. 

48-5-125. 

Collection  before  bond  given 
and  oath  taken;  penalty. 

48-5-126. 

Temporary  appointee  where 
tax  collector  or  tax  commis¬ 
sioner  fails  to  give  satisfac¬ 
tory  bond. 

48-5-126.1. 

Training  classes  for  county 
tax  collectors  and  tax  com¬ 
missioners. 

48-5-127. 

Duties  of  tax  collectors. 

48-5-128. 

Transfer  of  duties  from  out¬ 
going  to  incoming  tax  collec¬ 
tor  or  tax  commissioner. 

48-5-128.1. 

Appointment  in  certain 
counties  of  chief  deputy  tax 
commissioner;  filling  va¬ 
cancy  in  office  of  chief  dep¬ 
uty;  succession  to  office  of 
tax  commissioner. 

48-5-129. 

Allowance  of  insolvent  lists; 
reissuance  of  executions  be¬ 
fore  allowance  of  insolvent 
lists. 

48-5-130. 

Allocation  of  tax  on  insol¬ 
vent  lists;  contents  of  list  of 
insolvent  taxpayers. 

48-5-131. 

Retention  of  copy  of  insol¬ 
vent  list  by  county  govern¬ 
ing  authority;  collection  of 
executions. 

48-5-132. 

Disposition  of  insolvent 
lists. 
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48-5-133. 

Crediting  tax  collectors  and 

48-5-134. 

tax  commissioners  with  in¬ 
solvent  lists. 

Extension  of  time  to  com¬ 

48-5-135. 

plete  digests  and  pay  taxes. 
Effect  of  collection  or  at¬ 

48-5-136. 

tempted  collection  of  taxes 
before  filing  digest  with 
commissioner. 

Schedule  of  defaulters  [Re¬ 

48-5-137. 

pealed], 

Tax  collectors  and  tax  com¬ 

48-5-137.1. 

missioners  as  ex  officio  sher¬ 
iffs. 

Advertising  as  additional 

48-5-138. 

cost  of  execution. 

Cashbook  to  be  kept  by  tax 

48-5-139. 

collectors  and  tax  commis¬ 
sioners;  recording  disburse¬ 
ments;  audit. 

Failure  by  tax  collector  or 

48-5-140. 

tax  commissioner  to  keep 
cashbook;  penalty. 
Accountability  of  tax  collec¬ 

48-5-141. 

tors  and  tax  commissioners 
to  county  governing  author¬ 
ity;  effect  of  failure  to  ac¬ 
count;  appointment  of  suc¬ 
cessor. 

Periodic  payment  to  proper 

48-5-142. 

officials  of  money  collected 
by  tax  collector  or  commis¬ 
sioner,  sheriff,  or  constable. 
Weekly  report  of  taxes  col¬ 

48-5-143. 

lected  by  tax  collector  or  tax 
commissioner  to  county  gov¬ 
erning  authority. 

Monthly  remittance  of  state 

48-5-144. 

taxes  to  commissioner. 
Furnishing  report  forms  by 

48-5-145. 

commissioner. 

Effect  of  neglect  of  duty  by 

48-5-146. 

tax  collector  or  tax  commis¬ 
sioner. 

Receipt  of  checks  or  money 

48-5-147. 

orders  by  tax  commissioner 
or  tax  collector;  liability  for 
unpaid  checks  or  money  or¬ 
ders;  penalty. 

Use  of  lock  box  system  for 

48-5-148. 

mailed  tax  returns  and  pay¬ 
ments. 

Interest  on  unpaid  taxes; 

Sec. 

rate;  record  of  interest  and 
taxes  collected. 

48-5-149. 

Rate  of  interest  and  penalty 
on  delinquent  ad  valorem 
taxes  in  certain  counties; 
application  during  appeal  of 
assessment  [Repealed], 

48-5-150. 

Alternative  provisions  for 
interest  and  final  settle¬ 
ments;  rate  of  interest;  re¬ 
ports;  forfeiture  of  commis¬ 
sions. 

48-5-151. 

Interest  payments  by  tax 
collectors  and  tax  commis¬ 
sioners. 

48-5-152. 

Effect  of  failure  to  collect 
interest  and  make  reports 
and  settlements;  penalty. 

48-5-153. 

Reports  of  unpaid  taxes  by 
tax  collector  and  tax  com¬ 
missioner  to  commissioner 
and  county  governing  au¬ 
thority;  final  settlement  pe¬ 
riod. 

48-5-154. 

Annual  accounting  reports; 
citations  for  default,  negli¬ 
gence,  or  bad  faith;  approval 
in  whole  or  in  part. 

48-5-155. 

Removal  or  suspension  of 
tax  collector  or  tax  commis¬ 
sioner  failing  to  account  or 
defaulting;  opportunity  for 
hearing;  citation. 

48-5-156. 

Surety’s  right  to  demand  re¬ 
lease  from  future  liability; 
office  vacated  by  failure  to 
provide  new  bond;  liability 
of  new  surety. 

48-5-157. 

Transfer  of  executions  to  tax 
collector,  tax  commissioner, 
or  surety  held  liable  for  fail¬ 
ure  to  collect  taxes; 
subrogation. 

48-5-158. 

Nonliability  of  tax  collector, 
tax  commissioner,  and 
surety  for  failure  to  collect 
taxes. 

48-5-159. 

False  reports  of  taxes  col¬ 
lected  by  tax  collector  or  tax 
commissioner  pursuant  to 
this  article;  penalty. 

48-5-160. 

Duty  of  tax  collectors  and 
tax  commissioners  to  keep 
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48-5-161. 

stub  book  of  tax  receipts 
[Repealed] . 

Issue  of  execution;  execu¬ 

48-5-162. 

tion  docket;  levy  adminis¬ 
tration  fee;  collection;  in¬ 
spection  by  grand  jury. 
Penalties  for  violations  of 

48-5-163. 

subsection  (a)  of  Code  Sec¬ 
tion  48-5-161. 

Fee  for  issuing  tax  execu¬ 

48-5-164. 

tions;  allowance  of  costs  on 
executions  [Repealed]. 
Duties  of  successor  tax  col¬ 

48-5-165. 

lector  or  tax  commissioner 
as  to  performing  uncom¬ 
pleted  duties  of  outgoing 
collector  or  commissioner; 
distribution  of  commissions; 
liability. 

Duty  of  tax  collector  to  in¬ 

48-5-180. 

struct  taxpayers  that  nego¬ 
tiable  instruments  are  to  be 
made  payable  to  county  tax 
office. 

Part  3 

Compensation 

Rate  of  commissions;  com¬ 

48-5-181. 

missions  where  tax  collector 
or  tax  commissioner  is  on 
salary;  commission  from  fee 
for  sale  or  transfer  of  motor 
vehicle  license  and  plate  in 
certain  counties. 

Deductions  of  default  and 

48-5-182. 

insolvent  lists  for  net 
amount  of  digests. 

Payment  of  commissions  to 

48-5-183. 

tax  receivers. 

Salaries  of  tax  collectors 

48-5-183.1. 

and  tax  commissioners. 
Monthly  contingent  expense 

allowance  for  the  operation 
of  the  office  of  the  tax  com¬ 
missioner. 

Part  4 

Delinquent  Tax  Officials 

48-5-200. 

Issuance  of  process  against 

48-5-201. 

tax  receiver,  tax  collector,  or 
tax  commissioner  indebted 
in  any  way  to  state. 
Issuance  of  executions 

Sec. 


48-5-202. 


48-5-203. 


48-5-204. 


48-5-205. 

48-5-206. 


against  tax  collector  or  tax 
commissioner  upon  failure 
to  settle  accounts;  allowance 
of  credits;  interest  only  on 
amount  of  default. 

Direction  to  sheriffs  of  exe¬ 
cutions  against  tax  collec¬ 
tors,  tax  receivers,  and  tax 
commissioners;  suspension 
of  collection;  property 
bound;  proceedings  of  sale. 
Affidavit  of  illegality  to  exe¬ 
cution  against  tax  collector, 
tax  commissioner,  and  sure¬ 
ties;  trial;  damages  for  de¬ 
lay;  appeal. 

Authority  to  vacate  commis¬ 
sions  of  defaulting  tax  col¬ 
lectors,  tax  commissioners, 
or  tax  receivers;  filling  va¬ 
cancies. 

Penalties  for  incomplete  or 
improper  digests. 

Liability  of  tax  receiver  or 
tax  commissioner  for  mak¬ 
ing  false  entry  of  a  return  or 
for  causing  taxpayer  to  pay 
more  than  lawful  tax  [Re¬ 
pealed]. 

Part  5 


County  Tax  Officials 


48-5-210.  County  tax  receivers,  tax 
collectors,  and  tax  commis¬ 
sioners;  election;  qualifica¬ 
tions  for  office;  vacancies  in 
office. 

48-5-211.  Interim  and  emergency  fill¬ 

ing  of  vacancies  in  office  of 
tax  receiver,  collector,  or 
commissioner. 

48-5-212.  Chief  deputy  tax  receiver, 

collector,  or  commissioner; 
appointment;  duties;  as¬ 
sumption  of  duties  of  tax 
commissioner. 

Article  4 
County  Taxation 

48-5-220.  Purposes  of  county  taxes. 

48-5-221  through  48-5-231  [Repealed], 

48-5-232.  Advertisement  of  county 
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property  tax  assessment 
[Repealed] . 

48-5-265. 

48-5-233. 

Official  collection  and  pay¬ 
ing  over  of  county  taxes. 

48-5-266. 

48-5-234. 

Enforcement  of  collection 
and  payment  of  county 
property  taxes. 

48-5-235. 

Liability  of  tax  commission¬ 

ers  and  tax  collectors  for  de¬ 
fault  or  improper  conduct. 

48-5-267. 

48-5-236. 

Allowance  of  commissions  of 
tax  commissioners  or  tax 

collectors. 

48-5-268. 

48-5-237. 

Payment  of  taxes  where 
property  lies  in  more  than 
one  county. 

48-5-238. 

Executions  against  persons 
holding  county  money. 

48-5-239. 

Affidavit  of  illegality  by  per¬ 
son  against  whom  execution 
issues. 

48-5-269. 

48-5-240. 

Borrowing  county  money. 

48-5-241. 

Refund  or  credit  of  county 
taxes. 

48-5-242. 

Waiver  of  penalties  or  inter¬ 

est  due  on  unpaid  taxes. 

48-5-269. 

48-5-243. 

Waiver  of  tax  following  mil¬ 
itary  service. 

Article  5 

Uniform  Property  Tax 
Administration 
and  Equalization 

Part  1 

48-5-270. 

Equalization  of  Assessments 

48-5-271. 

48-5-260. 

Purpose  of  part. 

48-5-261. 

Classification  of  counties  for 
administration  of  part. 

48-5-272. 

48-5-262. 

Composition  and  duties  of 
county  appraisal  staffs; 
“county  civil  service  system” 

defined. 

48-5-273. 

48-5-263. 

Qualifications,  duties,  and 

compensation  of  appraisers. 

48-5-274. 

48-5-264. 

Designation  and  duties  of 
chief  appraiser. 

48-5-264.1. 

Right  of  chief  appraiser  and 
others  to  inspect  property; 
supplying  identification  to 
occupant  of  property;  state¬ 
ment  to  be  included  in  tax 

bill. 

48-5-275. 

Formation  of  joint  county 
property  appraisal  staffs. 
Submission  by  chief  ap¬ 
praiser  of  assessment  list 
with  supporting  informa¬ 
tion;  attendance  and  provid¬ 
ing  of  information  at  appeal 
hearings. 

State  payments  for  mini¬ 
mum  staff  of  appraisers; 
state  salary  supplements  for 
qualified  appraisers. 
Training  courses  for  new  ap¬ 
praisers;  continuing  educa¬ 
tion  for  experienced  ap¬ 
praisers;  member  of  county 
appraisal  staff  to  appraise 
tangible  personal  property. 
Authority  to  promulgate 
rules  and  regulations  re¬ 
garding  uniform  books,  re¬ 
cords,  forms,  and  manuals; 
limits  on  change  in  current 
use  value  of  conservation 
use  property. 

Adoption  by  commissioner 
and  requirement  of  use  of 
uniform  procedural  manual 
for  appraising  tangible  per¬ 
sonal  property. 
Commissioner’s  authority  to 
purchase,  develop,  pre¬ 
scribe,  and  improve  elec¬ 
tronic  data  processing  sys¬ 
tems  regarding  property 
valuation  and  assessment. 
Table  of  values  for  conserva¬ 
tion  use  value  of  forest  land. 
Duty  of  county  board  of  tax 
assessors  and  county  gov¬ 
erning  authority  to  effect 
adjustments  to  digest  and 
millage  levy  [Repealed], 
Counties  to  submit  tax  rate 
to  commissioner. 
Establishment  of  equalized 
adjusted  property  tax  di¬ 
gest;  establishment  and  use 
of  average  ratio;  informa¬ 
tion  to  be  furnished  by  state 
auditor;  grievance  proce¬ 
dure;  information  to  be  fur¬ 
nished  by  commissioner. 
Applicability  of  part. 
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County  Boards  of  Tax  Assessors 


Sec. 

48-5-290. 


48-5-291. 


48-5-292. 


48-5-293. 

48-5-294. 

48-5-295. 


48-5-295.1. 

48-5-295.2. 


48-5-296. 

48-5-297. 

48-5-298. 


48-5-299. 


48-5-299.1. 

48-5-300. 


48-5-300.1. 

48-5-301. 


Creation  of  county  board  of 
tax  assessors;  appointment 
and  number  of  members; 
commission;  noneligibility 
of  certain  individuals. 
Qualifications  for  members; 
approved  appraisal  courses; 
rules  and  regulations. 
Ineligibility  of  county  tax 
assessors  to  hold  other  of¬ 
fices;  applicability  in  certain 
counties. 

Oaths  of  office. 
Compensation. 

Terms  of  office;  vacancies; 
removal  by  county  govern¬ 
ing  authority. 

Performance  review  board. 
Independent  performance 
review  board;  written  re¬ 
port;  withholding  of  funds. 
Removal  from  office  on  peti¬ 
tion  of  freeholders;  appeals. 
Meetings. 

Selection  of  chairman  and 
secretary;  employment  con¬ 
tracts  with  persons  to  assist 
board;  payment  of  expenses. 
Ascertainment  of  taxable 
property;  assessments 

against  unreturned  per¬ 
sonal  property;  penalty  for 
unreturned  property; 

changing  real  property  val¬ 
ues  established  by  appeal  in 
prior  year  or  stipulated  by 
agreement. 

Designation  of  board  of  as¬ 
sessors  to  receive  tax  re¬ 
turns. 

Power  to  summon  witnesses 
and  require  production  of 
documents;  exempt  docu¬ 
ments;  contempt  proceed¬ 
ings. 

Time  period  for  taxation  of 
personal  property;  exten¬ 
sion  by  consent;  refunds. 
Time  for  presentation  of  re¬ 
turns  by  tax  receiver  or  tax 
commissioner. 


Sec. 

48-5-302. 

Time  for  completion  of  revi¬ 
sion  and  assessment  of  re¬ 
turns;  submission  of  com¬ 
pleted  digest  to 

commissioner. 

48-5-303. 

Correction  of  mistakes  in  di¬ 
gest;  notification  of  correc¬ 
tion. 

48-5-304. 

Conditions,  procedures,  and 
limitations  on  approval  of 
tax  digests  when  assess¬ 
ments  in  arbitration  or  on 
appeal;  withholding  of 

grants  by  Office  of  the  State 
Treasurer. 

48-5-305. 

Valuation  of  property  not  in 
digest. 

48-5-306. 

Annual  notice  of  current  as¬ 
sessment;  contents;  posting 
notice;  new  assessment  de¬ 
scription. 

48-5-306.1. 

Brochures  describing  ex¬ 
emptions  and  preferential 
assessments  available  to 
taxpayers. 

48-5-307. 

Service  of  papers;  fees. 

48-5-308. 

Effect  of  part  on  laws  grant¬ 
ing  additional  authority  to 
county  boards  of  tax  asses¬ 
sors. 

48-5-309. 

Applicability  to  counties 
electing  members  of  board 
of  tax  assessors. 

48-5-310. 

Temporary  collection  of 
taxes  pending  approval  or 
appeal  of  disapproval  of  di¬ 
gest. 

48-5-311. 

Creation  of  county  boards  of 
equalization;  duties;  review 
of  assessments;  appeals. 

48-5-312. 

Status  of  ad  valorem  taxes 
pending  review  in  certain 
counties  and  municipalities; 
petition  for  lower  assess¬ 

ment  due  to  casualty.  [Re¬ 
pealed]  . 

48-5-313. 

Applicability  of  part. 

48-5-314. 

Confidentiality  of  taxpayer 
records;  exceptions;  penal¬ 
ties. 

Part  3 

State  Loans  to  Counties 
48-5-330.  Financial  aid  to  counties  for 
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48-5-331. 


programs  to  evaluate  and 
equalize  assessments;  terms 
of  contract;  limitations;  pro¬ 
cedure  when  state  funds  in¬ 
sufficient. 

Capital  fund  for  loans  to 
counties  for  property  valua¬ 
tion  and  equalization  pur¬ 
poses. 

Article  5A 

Examination  of  County 
Tax  Digests 


48-5-340. 

48-5-341. 

48-5-342. 

48-5-342.1. 


48-5-343. 

48-5-344. 

48-5-345. 


48-5-346. 


48-5-347. 


48-5-348. 

48-5-349. 

48-5-349.1. 

48-5-349.2. 

48-5-349.3. 

48-5-349.4. 

48-5-349.5. 


Sec. 


48-5-351. 


48-5-352. 


Purpose  of  article. 
Definitions. 

Commissioner  to  examine 
digests. 

Digest  evaluation  cycles  es¬ 
tablished;  time  for  review  of 
digest. 

Approval  of  digests. 
Conditional  approval  of  di¬ 
gests. 

Receipt  for  digest  and  order 
authorizing  use;  assessment 
if  deviation  from  proper  as¬ 
sessment  ratio. 

Effect  of  conditionally  ap¬ 
proving  next  subsequent  di¬ 
gest. 

Ad  Valorem  Assessment  Re¬ 
view  Commission  created; 
appointment  of  members; 
terms;  vacancies;  expenses 
[Repealed] . 

Appeal  from  conditional  ap¬ 
provals. 

Composition  of  commission 
members  [Repealed]. 
Commission  chairman;  ap¬ 
peals  boards;  assignment  of 
commission  to  department 
[Repealed] . 

Procedure  for  appeal  to  de¬ 
partment. 

Appeal  to  superior  court. 
Compliance  with  decision  of 
appeals  board  or  court  as 
correction  of  deficiency. 
Annual  report. 

Article  6 


48-5-353. 


48-5-354. 


48-5-355. 


48-5-356. 


48-5-357. 


48-5-358. 


48-5-359. 


48-5-359.1. 


Municipal  Taxation 

48-5-350.  Power  to  levy  and  collect  tax 


to  provide  funds  for  munici¬ 
pal  development  authori¬ 
ties. 

Power  to  levy  and  collect 
taxes  to  pay  benefits  under 
teacher  retirement  systems. 
Determination  of  fair  mar¬ 
ket  value  for  county  and 
municipal  ad  valorem  prop¬ 
erty  taxation  purposes; 
counties  to  furnish  informa¬ 
tion  relative  to  fair  market 
value  of  property. 

Basis  for  fair  market  value 
of  property  subject  to  both 
municipal  and  county  ad  va¬ 
lorem  taxes. 

Law  governing  municipal 
and  county  occupation  taxes 
for  certain  salespersons  and 
merchants. 

Exemption  from  municipal 
tax  or  license  fee  of  certain 
goods  purchased  in  carload 
lots  for  distribution  among 
several  purchasers. 
Exemption  from  municipal 
taxation  of  agricultural 
products  and  livestock 
raised  in  state. 

Frontage  owned  by  state  or 
subdivisions  abutting 

streets  or  sidewalks  treated 
as  owned  by  individuals  for 
purpose  of  assessment  for 
improvements;  designation 
of  signers. 

Executions  for  collection  of 
assessments  for  paving 
streets,  laying  sewers,  or 
other  improvements;  sales 
at  public  auction;  right  of 
redemption. 

Sale  of  property  for  taxes 
due  municipality;  purchase 
and  sale  by  municipality;  re¬ 
citals  in  tax  deeds 
prima-facie  correct;  distri¬ 
bution  and  retention  of  pro¬ 
ceeds  of  sale. 

Contract  with  county  tax 
commissioner  to  assess  and 
collect  municipal  taxes  and 
prepare  tax  digest. 
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48-5-360.  Issuance  and  service  of 

summons  of  garnishment 
against  person  holding 
property  of  defendant  owing 
municipal  taxes;  entries  on 
execution  and  returns;  pro¬ 
ceedings. 

48-5-361.  Applicability  to  counties. 

Article  7 


Miscellaneous  Local  Administrative 
Provisions 

48-5-380.  Refunds  of  taxes  and  license 

fees  by  counties  and  munic¬ 
ipalities;  time  and  manner 
of  filing  claims  and  actions 
for  refund;  authority  to  ap¬ 
prove  or  disapprove  claims. 

48-5-381.  Reserve  funds  of  counties 

and  municipalities. 

Article  8 
School  Taxation 


48-5-400. 


48-5-401. 


48-5-402. 


48-5-403. 


48-5-404. 


48-5-405. 


Power  of  county  governing 
authorities  to  levy  and  col¬ 
lect  taxes  for  educational 
purposes. 

Annual  recommendation  by 
county  boards  of  education 
to  county  governing  author¬ 
ities  of  school  tax  rate. 
Public  utility  property  in 
school  districts  subject  to 
school  tax;  returns  to  show 
fair  market  value  of  prop¬ 
erty;  assessment  and  collec¬ 
tion  of  school  tax  by  commis¬ 
sioner;  contesting  taxability. 
Assessment  of  property  sub¬ 
ject  to  school  taxes  by  tax 
commissioners  or  tax  receiv¬ 
ers;  adoption  and  use  of  as¬ 
sessment  by  county  boards 
of  education;  contesting 
taxability  [Repealed]. 
Collection  of  county  school 
taxes  by  tax  commissioners 
or  tax  collectors;  collection 
of  school  taxes  and  commis¬ 
sions  in  certain  counties. 
Levy  and  collection  of  tax  by 
municipalities  for  indepen¬ 
dent  school  systems;  autho- 


Sec. 

rized  purposes  for  expendi¬ 
tures. 


Article  9 
Franchises 


48-5-420. 

48-5-421. 

48-5-421.1 

48-5-422. 

48-5-423. 


48-5-424. 


48-5-425. 


“Special  franchise”  defined. 
Taxation  of  unenumerated 
franchises. 

Certain  property  projects 
shall  not  constitute  special 
franchises. 

Returns  to  commissioner; 
effect  of  filing  certified  copy 
of  authorization  of  fran¬ 
chise. 

Ascertainment  of  valuations 
of  special  franchises;  levy 
and  collection  of  tax. 
Returns  of  special  fran¬ 
chises  exercised  in  more 
than  one  county,  municipal¬ 
ity,  or  school  district;  appor¬ 
tionment  of  valuation;  certi¬ 
fication  by  commissioner; 
collection  and  enforcement. 
Deductions  from  special 
franchise  tax  due  any 
county,  municipality,  or 
school  district. 


Article  10 


Ad  Valorem  Taxation  of  Motor 
Vehicles  and  Mobile 
Homes 


Part  1 

General  Provisions 


48-5-440. 

48-5-441. 


48-5-441.1. 

48-5-442. 


48-5-442.1. 


Definitions. 

Classification  of  motor  vehi¬ 
cles  and  mobile  homes  as 
separate  classes  of  tangible 
property  for  ad  valorem  tax¬ 
ation  purposes;  procedures 
prescribed  in  article  exclu¬ 
sive. 

Classification  of  motor  vehi¬ 
cles  for  purposes  of  ad  va¬ 
lorem  taxation. 

Preparation  and  distribu¬ 
tion  of  uniform  evaluation  of 
motor  vehicles  for  tax  pur¬ 
poses. 

Definitions;  determination 
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48-5-443. 

48-5-444. 

48-5-445. 

48-5-446. 

48-5-447. 

48-5-448. 

48-5-449. 

48-5-450. 

48-5-451. 

48-5-470. 

48-5-470.1. 

48-5-470.2. 

48-5-471. 

48-5-472. 

48-5-473. 


AD  VALOREM  TAXATION  OF  PROPERTY 


Sec. 

of  valuation  of  commercial 
vehicle  for  ad  valorem  tax 

purposes. 

Ad  valorem  tax  rate. 

48-5-474. 

Place  of  return  of  motor  ve¬ 
hicles  and  mobile  homes. 
Collection  of  ad  valorem 
taxes  by  tax  collectors  or  tax 
commissioners. 

48-5-475. 

Remittance  of  taxes  col¬ 
lected  to  tax  authority;  time. 
Compensation  of  tax  collec¬ 
tors  and  tax  commissioners 

48-5-476. 

for  collecting  taxes;  rates; 
agreed  rate  in  case  of  indi¬ 
vidual  adjustment;  proce¬ 
dure;  disposition  of  commis¬ 
sions  pursuant  to  local  Acts. 
Value  of  all  returned  motor 
vehicles  and  mobile  homes 

48-5-477. 

included  in  tax  digest. 

48-5-478. 

Discretion  of  county  govern¬ 
ing  authorities  to  expend 
county  funds  for  additional 
help  and  equipment. 

48-5-478.1. 

Contesting  tax  assessments; 
filing  affidavit  of  illegality; 
bond;  trial  in  superior  court; 
appeal. 

Penalty  for  failure  to  make 
return  or  pay  tax  on  motor 
vehicle  or  mobile  home. 

48-5-478.2. 

Part  2 

48-5-478.3. 

Motor  Vehicles 

48-5-478.4. 

Exemption  of  driver  educa¬ 
tional  motor  vehicles  from 

ad  valorem  taxation. 
Exemption  of  motor  vehicles 
used  for  transporting  per¬ 
sons  with  disabilities  or  dis¬ 
abled  students  to  or  from 
educational  institutions. 

48-5-490. 

Exemption  of  vans  and 
buses  owned  by  religious 

48-5-491. 

groups. 

Motor  vehicles  subject  to  ad 
valorem  taxation. 

Ad  valorem  taxation  of  mo¬ 
tor  vehicles  owned  and  held 
by  dealers  for  retail  sale. 
Returns  for  taxation;  appli¬ 
cation  for  and  issuance  of 


license  plates  upon  payment 
of  taxes  due. 

Application  for  registration 
and  purchase  of  license 
plate  constitutes  return; 
form  of  application. 

Tax  collectors  and  tax  com¬ 
missioners  as  agents  of  com¬ 
missioner  for  accepting  ap¬ 
plications  for  registration  of 
motor  vehicles. 

Collection  procedure  when 
taxing  county  differs  from 
county  of  purchaser’s  resi¬ 
dence. 

Requirement  for  paying  tax 
prior  to  purchasing  license 
plate  on  motor  vehicles  not 
subject  to  ad  valorem  taxa¬ 
tion. 

Constitutional  exemption 
from  ad  valorem  taxation 
for  disabled  veterans. 

Ad  valorem  taxation;  ex¬ 
emption  of  certain  motor  ve¬ 
hicles  owned  by  former  pris¬ 
oners  of  war. 

Veterans  awarded  Purple 
Heart  exempt  from  ad  va¬ 
lorem  taxes  provided  license 
plate  issued  under  Code 
Section  40-2-84. 

Tax  exemption  for  veterans 
awarded  Medal  of  Honor. 
Exemption  from  ad  valorem 
taxes  for  motor  vehicle 
owned  by  veterans’  organi¬ 
zation. 

Part  3 

Mobile  Homes 

Mobile  homes  owned  on 
January  1  subject  to  ad  va¬ 
lorem  taxation. 

Ad  valorem  taxation  of  mo¬ 
bile  homes  owned  and  held 
by  dealers  for  sale;  returns 
of  dealers’  inventory;  deal¬ 
er’s  assessed  value;  deter¬ 
mination  of  tax  rate;  time 
for  payment  of  taxes;  mobile 
homes  in  transit  on  January 
1  [Repealed]. 
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48-5-492. 

48-5-493. 


48-5-494. 


48-5-495. 


Issuance  of  mobile  home  lo¬ 
cation  permits;  issuance 
and  display  of  decals. 
Failure  to  attach  and  dis¬ 
play  decal;  penalties;  venue 
for  prosecution. 

Returns  for  taxation;  appli¬ 
cation  for  and  issuance  of 
mobile  home  location  per¬ 
mits  upon  payment  of  taxes 
due. 

Collection  procedure  when 
taxing  county  differs  from 
county  of  purchaser’s  resi¬ 
dence. 


Part  4 


Heavy-duty  Construction  Equipment  Owned 
by  Nonresidents 


Sec. 

48-5-506. 


48-5-506.1. 


48-5-507. 


48-5-507.1. 

48-5-508. 


48-5-509. 


Heavy-duty  equipment  mo¬ 
tor  vehicles;  dealers. 

Partial  exemption  from  ad 
valorem  taxation  of 
heavy-duty  equipment  mo¬ 
tor  vehicles  [Repealed], 
Change  of  method  of  evalu¬ 
ating  heavy-duty  equipment 
motor  vehicles  for  ad  va¬ 
lorem  taxes;  purpose. 

Effect  of  rental  status  on 
dealer’s  inventory. 

Rules  and  regulations;  affi¬ 
davits  of  illegality  contest¬ 
ing  the  assessment  of  ad  va¬ 
lorem  tax. 

Compliance. 


Article  11 


48-5-500.  Definitions. 

48-5-501.  Equipment  subject  to  ad  va¬ 

lorem  taxation. 

Part  5 

Farm  Equipment 

48-5-504.  Self-propelled  farm  equip¬ 

ment  as  subclassification  of 
motor  vehicle  for  ad  valorem 
taxation  purposes. 

Part  6 

Aircraft  Held  in  Dealer’s  Inventory 

48-5-504.20.  Exemption  for  aircraft 
owned  by  a  dealer  and  held 
in  inventory  for  sale  or  re¬ 
sale. 

Part  7 

Watercraft  and  All-Terrain  Vehicles  Held 
in  Inventory  for  Resale 

48-5-504.40.  Watercraft  and  all-terrain 
vehicles  held  in  inventory 
for  resale  exempt  from  tax¬ 
ation  for  limited  period  of 
time. 

Article  10A 

Ad  Valorem  Taxation  of  Heavy-duty 
Equipment  Motor  Vehicles 

48-5-505.  Definitions. 


Ad  Valorem  Taxation  of 
Public  Utilities 


48-5-510. 

Definitions. 

48-5-511. 

Returns  of  public  utilities  to 
commissioner;  itemization 
and  fair  market  value  of 
property;  other  information; 
apportionment  to  more  than 
one  tax  jurisdiction. 

48-5-512. 

Issuance  of  execution  for 
failure  to  file  return. 

48-5-513. 

Penalty  for  failure  to  file  re¬ 
turn  and  pay  tax;  revocation 
of  charter. 

48-5-514. 

Subjection  of  returns  of  pub¬ 
lic  utilities  for  county,  mu¬ 
nicipal,  and  school  taxation 
to  laws  governing  returns  of 
such  property  for  state  tax¬ 
ation  [Repealed], 

48-5-515. 

Availability  of  returns  and 
tax  documents  for  public  in¬ 
spection. 

48-5-516. 

Appeals  in  cases  of  assess¬ 
ment  or  of  correction  of  re¬ 
turns  to  State  Board  of 
Equalization;  notice;  time; 
procedure  [Repealed], 

48-5-517. 

Payment  of  taxes  assessed 
to  commissioner  by  chief  ex¬ 
ecutive  officers;  time  of  pay¬ 
ment  [Repealed]. 

48-5-518. 

Taxation  of  nonresident 
sleeping  car  companies  do- 
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ing  business  in  state; 


48-5-519. 

method  of  assessment;  re¬ 
turns  to  commissioner  by 
chief  executive  officer  [Re¬ 
pealed], 

Taxation  of  railroad  equip¬ 

48-5-520. 

ment  companies  doing  busi¬ 
ness  in  state;  exemption  of 
railroad  company  operating 
railroad;  collecting  and  re¬ 
mitting  taxes;  execution  for 
failure  to  make  return. 
Taxation  of  rolling  stock  and 

48-5-521. 

other  personal  property  of 
railroad  companies  doing 
business  in  state;  method  of 
assessment. 

Method  of  assessment  of 

48-5-522. 

property  of  railroad  compa¬ 
nies  for  purposes  of  county 
and  municipal  taxation. 
Notice  and  demand  to  file 

48-5-523. 

return  [Repealed]. 

Affidavit  of  illegality  by  pub¬ 

48-5-524. 

lic  utilities;  procedure;  re¬ 
quirement  that  tax  be  paid; 
hearing  in  superior  court; 
effect  of  failure  to  pay  tax; 
right  of  amendment;  bond 
and  security  [Repealed], 
Annual  report  by  commis¬ 

sioner  to  each  county  board 
of  tax  assessors  of  all  public 

Sec. 

utility  property  within 
county;  contents;  availabil¬ 
ity  for  public  inspection. 

Article  12 

Ad  Valorem  Taxation  of  Airline 
Companies 


48-5-540. 

Definitions. 

48-5-541. 

Property  tax  return  on  air¬ 
line  flight  equipment;  penal¬ 
ties. 

48-5-542. 

Review  of  returns  by  com¬ 
missioner;  valuation  of  air¬ 
craft  in  same  manner  as 
other  personal  property. 

48-5-543. 

Method  of  valuation  of  air¬ 
craft;  apportionment  among 
tax  jurisdictions  based  on 
plane  hours. 

48-5-544. 

Levy  and  collection  of  tax 
upon  apportioned  valuation 
of  aircraft  by  local  tax  juris¬ 
dictions. 

48-5-545. 

Submission  of  proposed  val¬ 
uations  for  flight  equipment 
and  aircraft  by  commis¬ 
sioner  to  State  Board  of 
Equalization. 

48-5-546. 

Ad  valorem  taxation,  as¬ 
sessment,  and  apportion¬ 
ment  authorized  by  article 
exclusive. 

Law  reviews.  —  For  article  discussing 
taxation  of  foreign  businesses  in  Georgia, 
see  27  Mercer  L.  Rev.  629  (1976).  For 
survey  article  on  local  government  law, 
see  34  Mercer  L.  Rev.  225  (1982).  For 


annual  survey  article  on  local  government 
law,  see  50  Mercer  L.  Rev.  263  (1998). 

For  note  on  1991  amendments  to  this 
chapter,  see  8  Ga.  St.  U.  L.  Rev.  182 
(1992). 


JUDICIAL  DECISIONS 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  deci¬ 
sions  under  former  Code  1933,  Ch.  92-1, 
are  included  in  the  annotations  for  this 
chapter. 

Commerce  clause  no  bar  to  nondis- 
criminatory  municipal  ad  valorem 
tax.  —  Commerce  clause,  U.S.  Const.,  Art. 


I,  Sec.  VIII,  Cl.  Ill,  does  not  exempt  either 
tangible  or  intangible  property  from  a 
nondiscriminatory  ad  valorem  tax  by  a 
municipality.  Parke,  Davis  &  Co.  v.  City  of 
Atlanta,  200  Ga.  296,  36  S.E.2d  773  (1946) 
(decided  under  former  Code  1933,  Ch. 
92-1). 
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Doctrine  of  equitable  conversion  in  re¬ 
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Property  destined  for,  or  in  course  of, 
removal  from  state  as  subject  to  taxation 
therein,  11  ALR2d  938. 

Method  of  calculating  value  of  stock  of 
goods  or  the  like  for  purposes  of  tangible 
personal  property  tax,  66  ALR2d  833. 

Requirement  of  full-value  real  property 
taxation  assessments,  42  ALR4th  676. 

Oil  and  gas  royalty  as  real  or  personal 
property,  56  ALR4th  539. 


ARTICLE  1 

GENERAL  PROVISIONS 

48-5-1.  Legislative  intent. 

The  intent  and  purpose  of  the  tax  laws  of  this  state  are  to  have  all 
property  and  subjects  of  taxation  returned  at  the  value  which  would  be 
realized  from  the  cash  sale,  but  not  the  forced  sale,  of  the  property  and 
subjects  as  such  property  and  subjects  are  usually  sold  except  as 
otherwise  provided  in  this  chapter.  (Ga.  L.  1909,  p.  36,  §  22;  Civil  Code 
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1910,  §  1004;  Code  1933,  §  92-5702;  Ga.  L.  1968,  p.  358,  §  1;  Ga.  L. 
1975,  p.  96,  §  1;  Ga.  L.  1978,  p.  1950,  §  1;  Code  1933,  §  91A-1001, 
enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1991,  p.  1903,  §  1.) 


Editor’s  notes.  —  Ga.  L.  1991,  p.  1903, 
§  15,  not  codified  by  the  General  Assem¬ 
bly,  provides  that  the  amendment  to  this 
Code  section  shall  be  applicable  beginning 
January  1,  1992,  with  respect  to  ad  va¬ 
lorem  taxation  of  timber  and  shall  be 
applicable  beginning  January  1,  1992,  for 
all  other  purposes.  Taxation  for  prior  pe¬ 
riods  shall  continue  to  be  governed  by 
prior  law. 

Administrative  rules  and  regula¬ 
tions.  —  Taxation  of  standing  timber, 
Official  Compilation  of  the  Rules  and  Reg¬ 
ulations  of  the  State  of  Georgia,  Depart¬ 
ment  of  Revenue,  Local  Government  Ser¬ 
vices  Division,  Chapter  560-11-5. 

Conservation  use  property,  Official 
Compilation  of  the  Rules  and  Regulations 
of  the  State  of  Georgia,  Department  of 
Revenue,  Local  Government  Services  Di¬ 
vision,  Chapter  560-11-6. 


Appraisal  procedures  manual,  Official 
Compilation  of  the  Rules  and  Regulations 
of  the  State  of  Georgia,  Department  of 
Revenue,  Local  Government  Services  Di¬ 
vision,  Chapter  560-11-10. 

Forest  land  protection,  Official  Compi¬ 
lation  of  the  Rules  and  Regulations  of  the 
State  of  Georgia,  Department  of  Revenue, 
Local  Government  Services  Division, 
Chapter  560-11-11. 

Law  reviews.  —  For  article  surveying 
developments  in  Georgia  local  govern¬ 
ment  law  from  mid-1980  through 
mid- 1981,  see  33  Mercer  L.  Rev.  187 
(1981).  For  article  surveying  develop¬ 
ments  in  Georgia  real  property  law  from 
mid-1980  through  mid-1981,  see  33  Mer¬ 
cer  L.  Rev.  219  (1981).  For  annual  survey 
on  local  government  law,  see  68  Mercer  L. 
Rev.  199  (2016). 


JUDICIAL  DECISIONS 


Fact  that  property  may  be  rented 
for  amount  which  is  disproportionate 
to  “fair  market  value”  does  not,  in  and 
of  itself,  entitle  the  owner  to  an  assess¬ 
ment  based  on  some  other  method  of  val¬ 
uation.  Williamson  v.  DeKalb  County  Bd. 
of  Tax  Assessors,  168  Ga.  App.  47,  308 
S.E.2d  55  (1983). 

No  intent  to  limit  manner  of  inves¬ 
tigation  into  property  value.  —  Stat¬ 
ute  merely  states  a  rule  to  be  applied  by 
municipalities  in  arriving  at  the  value  at 
which  taxable  property  shall  be  assessed 
for  the  purposes  of  taxation,  and  does  not 
purport  to  limit  investigations  or  the  man¬ 
ner  or  agencies  by  which  the  municipal 
authorities  shall  inquire  into  such  value  of 
taxable  property.  Tietjen  v.  Mayor  of  Sa¬ 
vannah,  161  Ga.  125,  129  S.E.  653  (1925). 

Land  should  be  assessed  at  market 
value  without  entering  into  a  determina¬ 
tion  of  the  value  only  of  a  life  estate  placed 
thereon.  Loudermilk  v.  Cobb  County  Bd. 
of  Tax  Assessors,  155  Ga.  App.  591,  271 
S.E. 2d  723  (1980). 

Market  value  of  property,  not  the 
fractional  interest  is  evaluated  in  deter¬ 


mining  the  tax  base.  Loudermilk  v.  Cobb 
County  Bd.  of  Tax  Assessors,  155  Ga.  App. 
591,  271  S.E. 2d  723  (1980). 

Arm’s  length,  bona  fide  sale  oc¬ 
curred.  —  Trial  court  erred  by  determin¬ 
ing  that  the  sheriff’s  sale  of  certain  real 
property  was  not  an  arm’s  length,  bona 
fide  sale  under  O.C.G.A.  §  48-5-2(3)  be¬ 
cause  the  sheriff’s  sale  of  the  subject  prop¬ 
erty  was  a  distress  sale  and  public  auc¬ 
tion;  thus,  it  was  an  arm’s  length,  bona 
fide  sale  under  the  plain  terms  of 
§  48-5-2(.l).  Park  Solutions,  LLC  v. 
DeKalb  County  Bd.  of  Tax  Assessors,  336 
Ga.  App.  832,  783  S.E.2d  453  (2016). 

Club  membership  appurtenant  to 
property.  —  Although  the  taxpayers’ 
memberships  in  a  club  were  not  subject  to 
taxation,  if  a  taxpayer  relinquished  that 
membership  upon  sale  of  the  taxpayer’s 
real  estate,  the  buyer  could  apply  for  im¬ 
mediate  membership,  and  such  an  appli¬ 
cation  would  normally  be  granted.  There¬ 
fore,  a  county  board  of  tax  assessors  would 
have  violated  Ga.  Const.  1983,  Art.  VII, 
Sec.  I,  Para.  Ill  and  O.C.G.A.  §  48-5-1  if 
the  board  excluded  the  enhanced  value  of 
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the  properties  attributable  to  the  right  to 
apply  for  such  memberships  from  ad  va¬ 
lorem  taxation  because  it  was  part  of  the 
properties’  fair  market  value.  Morton  v. 
Glynn  County  Bd.  of  Tax  Assessors,  294 
Ga.  App.  901,  670  S.E.2d  528  (2008). 

Effect  of  life  estate  on  rate  of  taxa¬ 
tion.  —  Life  estate  is  not  a  restrictive 
covenant  or  condition  in  a  deed  and  does 
not  affect  the  rate  of  taxation  on  the  land. 
Loudermilk  v.  Cobb  County  Bd.  of  Tax 
Assessors,  155  Ga.  App.  591,  271  S.E.2d 
723  (1980). 


Life  interest  in  an  individual  does  not 
constitute  a  restriction  dedicating  the 
property  to  a  particular  use.  Loudermilk  v. 
Cobb  County  Bd.  of  Tax  Assessors,  155  Ga. 
App.  591,  271  S.E.2d  723  (1980). 

Cited  in  Evans  v.  Board  of  Tax  Asses¬ 
sors,  168  Ga.  App.  792,  310  S.E.2d  562 
(1983);  Nat’l  Tax  Funding,  L.P.  v. 
Harpagon  Co.,  277  Ga.  41,  586  S.E.2d  235 
(2003). 


RESEARCH  REFERENCES 

Am.  Jur.  Pleading  and  Practice  C.J.S.  —  82  C.J.S.,  Statutes,  §  402,410 
Forms.  —  22B  Am.  Jur.  Pleading  and  et  seq.  84  C.J.S.,  Taxation,  §§  89  et  seq., 
Practice  Forms,  State  and  Local  Taxation,  145  et  seq.,  166  et  seq.,  230  et  seq. 

§§  1,  6. 

48-5-2.  Definitions. 

As  used  in  this  chapter,  the  term; 

(.1)  “Arm’s  length,  bona  fide  sale”  means  a  transaction  which  has 
occurred  in  good  faith  without  fraud  or  deceit  carried  out  by  unre¬ 
lated  or  unaffiliated  parties,  as  by  a  willing  buyer  and  a  willing  seller, 
each  acting  in  his  or  her  own  self-interest,  including  but  not  limited 
to  a  distress  sale,  short  sale,  bank  sale,  or  sale  at  public  auction. 

(1)  “Current  use  value”  of  bona  fide  conservation  use  property 
means  the  amount  a  knowledgeable  buyer  would  pay  for  the  property 
with  the  intention  of  continuing  the  property  in  its  existing  use  and 
in  an  arm’s  length,  bona  fide  sale  and  shall  be  determined  in 
accordance  with  the  specifications  and  criteria  provided  for  in  sub¬ 
section  (b)  of  Code  Section  48-5-269. 

(2)  “Current  use  value”  of  bona  fide  residential  transitional  prop¬ 
erty  means  the  amount  a  knowledgeable  buyer  would  pay  for  the 
property  with  the  intention  of  continuing  the  property  in  its  existing 
use  and  in  an  arm’s  length,  bona  fide  sale.  The  tax  assessor  shall 
consider  the  following  criteria,  as  applicable,  in  determining  the 
current  use  value  of  bona  fide  residential  transitional  property: 

(A)  The  current  use  of  such  property; 

(B)  Annual  productivity;  and 

(C)  Sales  data  of  comparable  real  property  with  and  for  the  same 

existing  use. 
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(3)  “Fair  market  value  of  property”  means  the  amount  a  knowl¬ 
edgeable  buyer  would  pay  for  the  property  and  a  willing  seller  would 
accept  for  the  property  at  an  arm’s  length,  bona  fide  sale.  The  income 
approach,  if  data  are  available,  shall  be  utilized  in  determining  the 
fair  market  value  of  income-producing  property,  and,  if  actual  income 
and  expense  data  are  voluntarily  supplied  by  the  property  owner, 
such  data  shall  be  considered  in  such  determination.  Notwithstand¬ 
ing  any  other  provision  of  this  chapter  to  the  contrary,  the  transaction 
amount  of  the  most  recent  arm’s  length,  bona  fide  sale  in  any  year 
shall  be  the  maximum  allowable  fair  market  value  for  the  next 
taxable  year.  With  respect  to  the  valuation  of  equipment,  machinery, 
and  fixtures  when  no  ready  market  exists  for  the  sale  of  the 
equipment,  machinery,  and  fixtures,  fair  market  value  may  be 
determined  by  resorting  to  any  reasonable,  relevant,  and  useful 
information  available,  including,  but  not  limited  to,  the  original  cost 
of  the  property,  any  depreciation  or  obsolescence,  and  any  increase  in 
value  by  reason  of  inflation.  Each  tax  assessor  shall  have  access  to 
any  public  records  of  the  taxpayer  for  the  purpose  of  discovering  such 
information. 

(A)  In  determining  the  fair  market  value  of  a  going  business 
where  its  continued  operation  is  reasonably  anticipated,  the  tax 
assessor  may  value  the  equipment,  machinery,  and  fixtures  which 
are  the  property  of  the  business  as  a  whole  where  appropriate  to 
reflect  the  accurate  fair  market  value. 

(B)  The  tax  assessor  shall  apply  the  following  criteria  in  deter¬ 
mining  the  fair  market  value  of  real  property: 

(i)  Existing  zoning  of  property; 

(ii)  Existing  use  of  property,  including  any  restrictions  or 
limitations  on  the  use  of  property  resulting  from  state  or  federal 
law  or  rules  or  regulations  adopted  pursuant  to  the  authority  of 
state  or  federal  law; 

(iii)  Existing  covenants  or  restrictions  in  deed  dedicating  the 
property  to  a  particular  use; 

(iv)  Bank  sales,  other  financial  institution  owned  sales,  or 
distressed  sales,  or  any  combination  thereof,  of  comparable  real 
property; 

(v)  Decreased  value  of  the  property  based  on  limitations  and 
restrictions  resulting  from  the  property  being  in  a  conservation 
easement; 

(vi)  Rent  limitations,  higher  operating  costs  resulting  from 
regulatory  requirements  imposed  on  the  property,  and  any  other 
restrictions  imposed  upon  the  property  in  connection  with  the 
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property  being  eligible  for  any  income  tax  credits  with  respect  to 
real  property  which  are  claimed  and  granted  pursuant  to  either 
Section  42  of  the  Internal  Revenue  Code  of  1986,  as  amended,  or 
Chapter  7  of  this  title  or  receiving  any  other  state  or  federal 
subsidies  provided  with  respect  to  the  use  of  the  property  as 
residential  rental  property;  provided,  however,  that  properties 
described  in  this  division  shall  not  be  considered  comparable  real 
property  for  the  assessment  or  appeal  of  assessment  of  properties 
not  covered  by  this  division; 

(vii)(I)  In  establishing  the  value  of  any  property  subject  to  rent 
restrictions  under  the  sales  comparison  approach,  any  income 
tax  credits  described  in  division  (vi)  of  this  subparagraph  that 
are  attributable  to  a  property  may  be  considered  in  determin¬ 
ing  the  fair  market  value  of  the  property  provided  that  the  tax 
assessor  uses  comparable  sales  of  property  which,  at  the  time 
of  the  comparable  sale,  had  unused  income  tax  credits  that 
were  transferred  in  an  arm’s  length  bona  fide  sale. 

(II)  In  establishing  the  value  of  any  property  subject  to  rent 
restrictions  under  the  income  approach,  any  income  tax  credits 
described  in  division  (vi)  of  this  subparagraph  that  are  attrib¬ 
utable  to  property  may  be  considered  in  determining  the  fair 
market  value  of  the  property  provided  that  such  income  tax 
credits  generate  actual  income  to  the  record  holder  of  title  to 
the  property;  and 

(viii)  Any  other  existing  factors  provided  by  law  or  by  rule  and 
regulation  of  the  commissioner  deemed  pertinent  in  arriving  at 
fair  market  value. 

(B.l)  The  tax  assessor  shall  not  consider  any  income  tax  credits 
with  respect  to  real  property  which  are  claimed  and  granted 
pursuant  to  either  Section  42  of  the  Internal  Revenue  Code  of  1986, 
as  amended,  or  Chapter  7  of  this  title  in  determining  the  fair 
market  value  of  real  property. 

(B.2)  In  determining  the  fair  market  value  of  real  property,  the 
tax  assessor  shall  not  include  the  value  of  any  intangible  assets 
used  by  a  business,  wherever  located,  including  patents,  trade¬ 
marks,  trade  names,  customer  agreements,  and  merchandising 
agreements. 

(C)  Fair  market  value  of  “historic  property”  as  such  term  is 
defined  in  subsection  (a)  of  Code  Section  48-5-7.2  means: 

(i)  For  the  first  eight  years  in  which  the  property  is  classified 
as  “rehabilitated  historic  property,”  the  value  equal  to  the  greater 
of  the  acquisition  cost  of  the  property  or  the  appraised  fair 
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market  value  of  the  property  as  recorded  in  the  county  tax  digest 
at  the  time  preliminary  certification  on  such  property  was 
received  by  the  county  board  of  tax  assessors  pursuant  to 
subsection  (c)  of  Code  Section  48-5-7.2; 

(ii)  For  the  ninth  year  in  which  the  property  is  classified  as 
“rehabilitated  historic  property,”  the  value  of  the  property  as 
determined  by  division  (i)  of  this  subparagraph  plus  one-half  of 
the  difference  between  such  value  and  the  current  fair  market 
value  exclusive  of  the  provisions  of  this  subparagraph;  and 

(iii)  For  the  tenth  and  following  years,  the  fair  market  value  of 
such  property  as  determined  by  the  provisions  of  this  paragraph, 
excluding  the  provisions  of  this  subparagraph. 

(D)  Fair  market  value  of  “landmark  historic  property”  as  such 
term  is  defined  in  subsection  (a)  of  Code  Section  48-5-7.3  means: 

(i)  For  the  first  eight  years  in  which  the  property  is  classified 
as  “landmark  historic  property,”  the  value  equal  to  the  greater  of 
the  acquisition  cost  of  the  property  or  the  appraised  fair  market 
value  of  the  property  as  recorded  in  the  county  tax  digest  at  the 
time  certification  on  such  property  was  received  by  the  county 
board  of  tax  assessors  pursuant  to  subsection  (c)  of  Code  Section 
48-5-7.3; 

(ii)  For  the  ninth  year  in  which  the  property  is  classified  as 
“landmark  historic  property,”  the  value  of  the  property  as  deter¬ 
mined  by  division  (i)  of  this  subparagraph  plus  one-half  of  the 
difference  between  such  value  and  the  current  fair  market  value 
exclusive  of  the  provisions  of  this  subparagraph;  and 

(iii)  For  the  tenth  and  following  years,  the  fair  market  value  of 
such  property  as  determined  by  the  provisions  of  this  paragraph, 
excluding  the  provisions  of  this  subparagraph. 

(E)  Timber  shall  be  valued  at  its  fair  market  value  at  the  time  of 
its  harvest  or  sale  in  the  manner  specified  in  Code  Section  48-5-7.5. 

(F)  Fair  market  value  of  “brownfield  property”  as  such  term  is 
defined  in  subsection  (a)  of  Code  Section  48-5-7.6  means: 

(i)  Unless  sooner  disqualified  pursuant  to  subsection  (e)  of 
Code  Section  48-5-7.6,  for  the  first  ten  years  in  which  the 
property  is  classified  as  brownfield  property,  or  as  this  period  of 
preferential  assessment  may  be  extended  pursuant  to  subsection 
(o)  of  Code  Section  48-5-7.6,  the  value  equal  to  the  lesser  of  the 
acquisition  cost  of  the  property  or  the  appraised  fair  market 
value  of  the  property  as  recorded  in  the  county  tax  digest  at  the 
time  application  was  made  to  the  Environmental  Protection 
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Division  of  the  Department  of  Natural  Resources  for  participa¬ 
tion  under  Article  9  of  Chapter  8  of  Title  12,  the  “Georgia 
Brownfield  Act,”  as  amended;  and 

(ii)  Unless  sooner  disqualified  pursuant  to  subsection  (e)  of 
Code  Section  48-5-7.6,  for  the  eleventh  and  following  years,  or  at 
the  end  of  any  extension  of  this  period  of  preferential  assessment 
pursuant  to  subsection  (o)  of  Code  Section  48-5-7.6,  the  fair 
market  value  of  such  property  as  determined  by  the  provisions  of 
this  paragraph,  excluding  the  provisions  of  this  subparagraph. 

(4)  “Foreign  merchandise  in  transit”  means  personal  property  of 
any  description  which  has  been  or  will  be  moved  by  waterborne 
commerce  through  any  port  located  in  this  state  and: 

(A)  Which  has  entered  the  export  stream,  although  temporarily 
stored  or  warehoused  in  the  county  where  the  port  of  export  is 
located;  or 

(B)  Which  was  shipped  from  a  point  of  origin  located  outside  the 
customs  territory  of  the  United  States  and  on  which  United  States 
customs  duties  are  paid  at  or  through  any  customs  district  or  port 
located  in  this  state,  although  stored  or  warehoused  in  the  county 
where  the  port  of  entry  is  located  while  in  transit  to  a  final 
destination. 

(5)  “Forest  land  conservation  value”  of  forest  land  conservation  use 
property  means  the  amount  determined  in  accordance  with  the 
specifications  and  criteria  provided  for  in  Code  Section  48-5-271  and 
Article  VII,  Section  I,  Paragraph  111(f)  of  the  Constitution. 

(6)  “Forest  land  fair  market  value”  means  the  2008  fair  market 
value  of  the  forest  land;  provided,  however,  that  when  the  2008  fair 
market  value  of  the  forest  land  has  been  appealed  by  a  property 
owner  and  the  ultimate  fair  market  value  of  the  forest  land  is 
changed  in  the  appeal  process  by  either  the  board  of  assessors,  the 
board  of  equalization,  a  hearing  officer,  an  arbitrator,  or  a  superior 
court  judge,  then  the  final  fair  market  value  of  the  forest  land  shall 
replace  the  2008  fair  market  value  of  the  forest  land.  This  final  fair 
market  value  of  the  forest  land  shall  be  used  in  the  calculation  of  local 
assistance  grants.  If  local  assistance  grants  have  been  granted  to 
either  a  county,  a  county  board  of  education,  or  a  municipality  based 
on  the  2008  fair  market  value  of  forest  land  and  subsequently  the  fair 
market  value  of  such  forest  land  is  reduced  on  an  appeal,  then  the 
county  or  the  municipality  shall  reimburse  the  state,  within  12 
months  unless  otherwise  agreed  to  by  the  parties,  the  difference 
between  local  assistance  grants  paid  to  the  county  or  municipality 
and  the  amount  which  would  have  been  due  based  on  the  final  fair 
market  value  of  the  forest  land.  Such  2008  valuation  may  increase 
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from  one  taxable  year  to  the  next  by  a  rate  equal  to  the  percentage 
change  in  the  price  index  for  gross  output  of  state  and  local  govern¬ 
ment  from  the  prior  year  to  the  current  year  as  defined  by  the 
National  Income  and  Product  Accounts  and  determined  by  the  United 
States  Bureau  of  Economic  Analysis  and  indicated  by  the  Price  Index 
for  Government  Consumption  Expenditures  and  General  Govern¬ 
ment  Gross  Output  (Table  3.10.4).  (Ga.  L.  1909,  p.  36,  §  22;  Civil 
Code  1910,  §  1004;  Code  1933,  §  92-5702;  Ga.  L.  1968,  p.  358,  §  1; 
Ga.  L.  1969,  p.  980,  §  2;  Ga.  L.  1975,  p.  96,  §  1;  Ga.  L.  1978,  p.  1950, 
§  1;  Code  1933,  §  91A-1001,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga. 
L.  1979,  p.  5,  §  17;  Ga.  L.  1983,  p.  716,  §  1;  Ga.  L.  1989,  p.  1585,  §  1; 
Ga.  L.  1990,  p.  1122,  §  1;  Ga.  L.  1990,  p.  1869,  §  1;  Ga.  L.  1991,  p. 
1903,  §  2;  Ga.  L.  1992,  p.  1008,  §  1;  Ga.  L.  2001,  p.  1098,  §  1;  Ga.  L. 
2003,  p.  170,  §  l;Ga.  L.  2008,  p.297,  §  1/HB  1211;  Ga.  L.  2009,  p.  27, 
§  1/SB  55;  Ga.  L.  2010,  p.  1104,  §§  5-1,  5-2,  5-3,  5-4/SB  346;  Ga.  L. 
2012,  p.  843,  §  3/HB  1102;  Ga.  L.  2014,  p.  672,  §  1/HB  755;  Ga.  L. 
2014,  p.  820,  §  1/HB  954;  Ga.  L.  2017,  p.  55,  §  1/HB  196;  Ga.  L.  2017, 
p.  774,  §  48/HB  323.) 


The  2017  amendments.  —  The  first 
2017  amendment,  effective  July  1,  2017, 
in  the  second  sentence  of  paragraph  (3), 
substituted  “utilized”  for  “considered” 
near  the  middle  and  inserted  “,  and,  if 
actual  income  and  expense  data  are  vol¬ 
untarily  supplied  by  the  property  owner, 
such  data  shall  be  considered  in  such 
determination”  at  the  end;  rewrote  divi¬ 
sion  (3)(B)(vi);  added  division  (3)(B)(vii); 
and  redesignated  former  division 
(3)(B)(vii)  as  present  division  (3)(B)(viii). 
The  second  2017  amendment,  effective 
May  9,  2017,  part  of  an  Act  to  revise, 
modernize,  and  correct  the  Code,  revised 
language  in  paragraph  (3),  and,  in  divi¬ 
sion  (3)(F)(i),  revised  punctuation  and 
substituted  ‘“Georgia  Brownfield  Act’”  for 
“‘Georgia  Hazardous  Site  Reuse  and  Re¬ 
development  Act’”. 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2010,  a  mis¬ 
spelling  of  “occurred”  was  corrected  in 
paragraph  (.1). 

Editor’s  notes.  —  Ga.  L.  1991,  p.  1903, 
§  15,  not  codified  by  the  General  Assem¬ 
bly,  provides  that  the  amendment  to  this 
Code  section  shall  be  applicable  beginning 
January  1,  1992,  with  respect  to  ad  va¬ 
lorem  taxation  of  timber  and  shall  be 
applicable  beginning  January  1,  1992,  for 
all  other  purposes.  Taxation  for  prior  pe¬ 


riods  shall  continue  to  be  governed  by 
prior  law. 

Ga.  L.  2008,  p.  297,  §  5/HB  1211,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  that  the  2008  amendment  becomes 
effective  on  January  1,  2009,  upon  the 
ratification  of  a  resolution  at  the  Novem¬ 
ber  2008,  state-wide  general  election, 
which  resolution  amends  the  Constitution 
so  as  to  provide  for  the  special  assessment 
and  taxation  of  forest  land  conservation 
use  property  and  for  local  government 
assistance  grants.  The  constitutional 
amendment  (Ga.  L.  2008,  p.  1209)  was 
ratified  at  the  general  election  held  on 
November  4,  2008. 

Ga.  L.  2009,  p.  27,  §  5/SB  55,  not  codi¬ 
fied  by  the  General  Assembly,  provides,  in 
part,  that  the  amendment  to  this  Code 
section  shall  be  applicable  to  all  taxable 
years  beginning  on  or  after  January  1, 
2009. 

Ga.  L.  2017,  p.  55,  §  1/HB  196,  which 
amended  this  Code  section,  purported  to 
amend  paragraph  (3)  but  no  changes  were 
made  to  subparagraphs  (B.l),  (B.2),  and 
(C)  through  (F). 

Law  reviews.  —  For  article  discussing 
tax  exemptions  and  deductions  as  incen¬ 
tives  for  establishment  of  foreign  business 
in  Georgia,  see  27  Mercer  L.  Rev.  629 
(1976).  For  article,  “The  Tax  Abatement 
Program  for  Historic  Properties  in  Geor- 
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gia,”  see  28  Ga.  St.  B.  J.  129  (1992).  For 
annual  survey  on  law  of  real  property,  see 
43  Mercer  L.  Rev.  353  (1991).  For  annual 
survey  on  real  property  law,  see  61  Mercer 
L.  Rev.  301  (2009).  For  annual  survey  on 
real  property,  see  66  Mercer  L.  Rev.  151 
(2014).  For  survey  article  on  local  govern¬ 
ment  law,  see  67  Mercer  L.  Rev.  147 
(2015).  For  survey  article  on  real  property 


law,  see  67  Mercer  L.  Rev.  193  (2015).  For 
annual  survey  on  local  government  law, 
see  68  Mercer  L.  Rev.  199  (2016).  For 
annual  survey  of  real  property  law,  see  68 
Mercer  L.  Rev.  231  (2016). 

For  note  on  the  1989  amendment  to  this 
Code  section,  see  6  Ga.  St.  U.  L.  Rev.  173 
(1989). 


JUDICIAL  DECISIONS 


Analysis 

General  Consideration 
Factors  to  Be  Considered 

General  Consideration 

Constitutionality  of  utilizing  other 
methods  for  determining  fair  market 
value.  —  Utilization  of  different  methods 
for  determining  fair  market  value  for  pur¬ 
poses  of  taxation  creates  no  infirmity  un¬ 
der  the  United  States  Constitution  or  un¬ 
der  the  state  constitution  or  laws. 
Dougherty  County  Bd.  of  Tax  Assessors  v. 
Burt  Realty  Co.,  250  Ga.  467,  298  S.E.2d 
475,  cert,  denied,  463  U.S.  1208,  103  S.  Ct. 
3540,  77  L.  Ed.  2d  1390  (1983). 

Statute  is  not  unconstitutional  for 
vagueness  of  the  term  “fair  market 
value  of  property.”  Chilivis  v.  Backus, 
236  Ga.  88,  222  S.E.2d  371  (1976). 

Section  runs  afoul  of  taxation  uni¬ 
formity  provision  of  constitution.  — 
Inasmuch  as  O.C.G.A.  §  48-5-2(3)(B.l) 
exempted  the  low-income  housing  tax 
credits  from  consideration  in  determining 
the  fair  market  value  of  the  properties, 
the  statute  granted  preferential  treat¬ 
ment  for  ad  valorem  taxation  purposes 
and  created  a  subclass  of  tangible  prop¬ 
erty  other  than  as  permitted  by  the  State 
Constitution,  Ga.  Const.  1983,  Art.  VII, 
Sec.  I,  Para.  Ill  (b),  which  ran  afoul  of  the 
taxation  uniformity  provision.  Heron 
Lake  II  Apts.,  L.  P.  v.  Lowndes  County  Bd. 
of  Tax  Assessors,  299  Ga.  598,  791  S.E.2d 
77  (2016). 

Definition  of  “fair  market  value  of 
property”  is  not  too  vague  and  indef¬ 
inite  to  be  enforced.  Chilivis  v.  Kell,  236 
Ga.  226,  223  S.E.2d  117,  cert,  denied,  429 
U.S.  891,  97  S.  Ct.  249,  50  L.  Ed.  2d  174 
(1976). 


Constitutionality  of  the  term  “fair 
market  value  of  property.”  —  Term 
“fair  market  value  of  property”  as  defined 
in  this  statute  is  not  too  vague  and  indef¬ 
inite  to  be  enforced,  and  there  is  no  merit 
in  the  constitutional  attacks  on  county  ad 
valorem  tax  assessments  statutes  because 
of  their  use  of  this  term.  Butts  County  v. 
Briscoe,  236  Ga.  233,  223  S.E.2d  199 
(1976). 

Fair  market  value.  —  Because  “fair 
market  value  of  property”  was  not  defined 
as  the  amount  a  buyer  would  pay  to  pur¬ 
chase,  and  a  willing  seller  would  accept, 
for  a  defeasable  interest  in  property;  the 
appellate  court  concluded  the  tax  sale  did 
not  qualify  as  an  arm’s  length,  bona  fide 
sale  such  that  the  one-year  freeze  applied 
and,  thus,  the  trial  court  did  not  err  in 
granting  summary  judgment  to  the  New¬ 
ton  County  Board  of  Tax  Assessors,  and  in 
denying  the  buyers’  cross-motion  on  that 
ground.  Ballard  v.  Newton  County  Bd.  of 
Tax  Assessors,  332  Ga.  App.  521,  773 
S.E.2d  780  (2015). 

Highest  and  best  use  may  be  con¬ 
sidered.  —  In  assessing  the  fair  market 
value  of  real  property,  tax  assessors  may, 
when  appropriate,  consider  the  “highest 
and  best  use”  of  real  property  under  the 
statutory  criterion  allowing  “[A]ny  other 
factors  deemed  pertinent  in  arriving  at  a 
fair  market  value.”  Sibley  v.  Cobb  County 
Bd.  of  Tax  Assessors,  171  Ga.  App.  65,  318 
S.E.2d  643  (1984). 

Applicability  of  1979  amendment. 

—  Change  made  by  Ga.  L.  1979,  p.  5,  §  17, 
is  not  to  the  tax  year  1979  but  to  tax  years 
1980  and  thereafter.  Monroe  County  Bd. 
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of  Tax  Assessors  v.  Remick,  165  Ga.  App. 
616,  300  S.E.2d  203  (1983). 

Simultaneous  application  of  local 
Act  homestead  exemption  was  not 
precluded.  —  Although  an  owner’s  prop¬ 
erty  qualified  for  preferential  assessment 
under  the  Rehabilitated  Historic  Property 
Preferential  Assessment  Act  (RHPPA), 
O.C.G.A.  §  48-5-7.2,  the  owner  was  al¬ 
lowed  to  use  the  effective  date  of  the  local 
Act  homestead  exemption,  Ga.  L.  1999,  p. 
4213,  §  1,  as  the  base  year  for  the  fair 
market  valuation  assessment  of  the  prop¬ 
erty  because  the  simultaneous  application 
of  the  RHPPA  and  the  local  Act  homestead 
exemption  was  not  precluded.  Chatham 
County  Bd.  of  Tax  Assessors  v.  Bock,  299 
Ga.  App.  257,  682  S.E.2d  355  (2009). 

“Foreign  merchandise  in  transit.” 

—  Imported  stone  tile/slab,  which  was 
stored  at  the  taxpayer’s  pleasure  for  sale 
to  anyone  who  might  wish  to  purchase  it, 
was  not  “in  transit  to  a  final  destination” 
within  the  contemplation  of  subparagraph 
(4)(B)  of  O.C.G.A.  §  48-5-2  and  was  con¬ 
sequently  not  exempt  from  ad  valorem 
taxation  under  O.C.G.A.  §  48-5-5. 
Seabrook  Corp.  v.  Chatham  County  Bd.  of 
Equalization,  195  Ga.  App.  730,  394 
S.E.2d  796  (1990). 

Merchandise  brought  into  the  United 
States  through  the  port  of  Charleston, 
South  Carolina  and  transported,  via  land 
freight  carrier  to  a  container  freight  sta¬ 
tion  in  Chatham  County,  was  not  “foreign 
merchandise  in  transit”  and  was  therefore 
not  exempt  from  ad  valorem  taxation.  Pier 
1  Imports  v.  Chatham  County  Bd.  of  Tax 
Assessors,  199  Ga.  App.  294,  404  S.E.2d 
637  (1991). 

Construction  of  O.C.G.A.  §  48-5-2(3) 
with  local  constitutional  amendment. 

—  Trial  court  properly  determined  that  no 
conflict  existed  between  a  local  constitu¬ 
tional  amendment  (LCA)  and  O.C.G.A. 
§  48-5-2(3)  because  the  statute  focused  on 
the  market-determined  value  of  property 
on  the  actual  date  the  property  was  ac¬ 
quired,  rather  than  the  property’s  value  as 
much  as  a  year  later  and  was  entirely 
consistent  with  the  LCA,  which  froze  the 
ad  valorem  tax  value  of  homestead  prop¬ 
erty  in  the  county  at  the  property’s  fair 
market  value  at  the  start  of  the  year  after 
a  homestead  exemption  was  allowed  or 


after  ownership  of  the  property  changed. 
Columbus  Bd.  of  Tax  Assessors  v.  Yeoman, 
293  Ga.  107,  744  S.E.2d  18  (2013). 

Trial  court  is  correct  in  disregard¬ 
ing  valuation  placed  on  property  by 
board  of  tax  assessors  when  the  chair¬ 
person  concedes  that  the  chairperson  has 
no  knowledge  of  the  existing  use  of  the 
property,  that  the  existing  zoning  is  not 
indicative  of  any  use  to  which  the  property 
might  reasonably  be  put,  and  that  the 
chairperson  knows  of  no  other  factors, 
other  than  the  property’s  general  location, 
which  might  be  pertinent  in  determining 
the  amount  the  property  would  bring  at  a 
cash  sale.  Evans  v.  Board  of  Tax  Asses¬ 
sors,  168  Ga.  App.  792,  310  S.E.2d  562 
(1983). 

No  distinction  between  property 
owned  by  public  utility  corporations 
and  individuals.  Ogletree  v.  Woodward, 
150  Ga.  691,  105  S.E.  243  (1920). 

Duty  to  return  all  property  at  fair 
market  value  is  a  statutory  mandate. 
—  Provision  requiring  that  all  property  be 
returned  for  taxation  at  the  property’s  fair 
market  value  is,  undeniably,  a  statutory 
mandate.  McLennan  v.  Undercofler,  222 
Ga.  302,  149  S.E.2d  705  (1966). 

Duty  to  return  all  property  at  fair  mar¬ 
ket  value  is  not  supreme,  but  yields  to  the 
duty  to  avoid  discrimination.  McLennan  v. 
Undercofler,  222  Ga.  302,  149  S.E.2d  705 
(1966);  Griggs  v.  Greene,  230  Ga.  257,  197 
S.E. 2d  116  (1973). 

Construction  of  “existing  use  of 
property.”  —  Term  “existing  use  of  prop¬ 
erty”  as  used  in  the  definition  of  “fair 
market  value  of  property”  cannot  be  as¬ 
signed  any  particular  value  since  real 
property  is  unique  and  the  extent  to  which 
existing  use  affects  the  property’s  value  is 
dependent  upon  a  great  variety  of  other 
factors.  Cobb  County  Bd.  of  Tax  Assessors 
v.  Sibley,  244  Ga.  404,  260  S.E.2d  313 
(1979). 

Construction  with  other  law.  —  As¬ 
sessments  lacked  uniformity  in  failing  to 
follow  the  mandates  of  O.C.G.A.  §  48-5-2 
regarding  consideration  of  “existing  use  of 
the  property”  and  “other  factors  deemed 
pertinent  in  arriving  at  fair  market  value” 
and  in  failing  to  exempt  standing  timber 
under  the  mandate  of  O.C.G.A. 
§§  48-5-7. 1(a)(1)  and  48-5-7.5  as  set  forth 
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General  Consideration  (Cont’d) 

in  Ga.  Const.  1983,  Art.  VII,  Sec.  I,  Para. 
III.  Leverett  v.  Jasper  County  Bd.  of  Tax 
Assessors,  233  Ga.  App.  470,  504  S.E.2d 
559  (1998). 

“Bona  fide  sale”  included  sale  by 
Freddie  Mac  at  a  loss.  —  Trial  court 
erred  in  concluding  that  a  2011  sale  of 
taxable  property  by  Freddie  Mac  did  not 
qualify  as  an  arm’s  length,  bona  fide  sale 
for  purposes  of  limiting  the  assessment 
value  of  the  property  in  the  next  year 
under  O.C.G.A.  §  48-5-2(3);  O.C.G.A. 
§  48-5-2(.l)  expressly  defined  a  bona  fide 
sale  to  include  distress  transactions.  CPF 
Invs.,  LLLPv.  Fulton  County  Bd.  of  Asses¬ 
sors,  330  Ga.  App.  744,  769  S.E.2d  159 
(2015). 

Arm’s  length  bona  fide  sale  oc¬ 
curred  at  sheriff’s  sale.  —  Trial  court 
erred  by  determining  that  the  sheriff’s 
sale  of  certain  real  property  was  not  an 
arm’s  length,  bona  fide  sale  under 
O.C.G.A.  §  48-5-2(3)  because  the  sheriff’s 
sale  of  the  subject  property  was  a  distress 
sale  and  public  auction;  thus,  it  was  an 
arm’s  length,  bona  fide  sale  under  the 
plain  terms  of  §  48-5-2(.l).  Park  Solu¬ 
tions,  LLC  v.  DeKalb  County  Bd.  of  Tax 
Assessors,  336  Ga.  App.  832,  783  S.E.2d 
453  (2016). 

Discrepancies  in  tax  evaluation  as¬ 
sessment.  —  Bankruptcy  court  found 
that  for  the  purposes  of  ad  valorem  tax  on 
the  debtors’  equipment  that:  (1)  for  1997, 
the  value  was  the  lowest  of  the  tax  asses¬ 
sors’  value  due  to  discrepancies  in  the  tax 
assessors’  values;  (2)  for  1998,  the  court 
accepted  the  value  determined  by  the 
board  of  equalization  which  gave  some 
weight  to  the  debtors’  appraiser  who  con¬ 
sidered  comparable  sales;  (3)  for  1999,  the 
court  took  the  tax  assessors’  lowest  value 
as  the  debtors’  appraiser  omitted  a  laser 
device;  and  (4)  for  2000,  the  debtors  did 
not  challenge  the  tax  assessors’  value.  In 
re  R-P  Packaging,  Inc.,  278  B.R.  281 
(Bankr.  M.D.  Ga.  2002). 

Cited  in  Williamson  v.  DeKalb  County 
Bd.  of  Tax  Assessors,  168  Ga.  App.  47,  308 
S.E.2d  55  (1983);  Hawkins  v.  Grady 
County  Bd.  of  Tax  Assessors,  180  Ga.  App. 
834,  350  S.E.2d  790  (1986);  Hawkins  v. 
Grady  County  Bd.  of  Tax  Assessors,  192 


Ga.  App.  416,  385  S.E.2d  305  (1989);  Cole¬ 
man  v.  Montgomery  County,  228  Ga.  App. 
276,  491  S.E.2d  495  (1997);  Jones  v. 
Chatham  County  Bd.  of  Tax  Assessors, 
270  Ga.  App.  483,  606  S.E.2d  673  (2004). 

Factors  to  Be  Considered 

Existing  use  of  property  is  not  exclu¬ 
sive  factor  in  determining  fair  market 
value;  assessors  are  directed  to  consider 
also  existing  zoning  of  property,  existing 
covenants  or  restrictions  in  the  deed  ded¬ 
icating  the  property  to  a  particular  use,  or 
any  other  factors  deemed  pertinent  in 
arriving  at  a  fair  market  value.  Cobb 
County  Bd.  of  Tax  Assessors  v.  Sibley,  244 
Ga.  404,  260  S.E.2d  313  (1979). 

Existing  use  must  be  employed  as  a 
yardstick  with  which  to  measure  fair  mar¬ 
ket  value.  Inland  Container  Corp.  v. 
Paulding  County  Bd.  of  Tax  Assessors, 
220  Ga.  App.  878,  470  S.E.2d  702  (1996), 
overruled  on  other  grounds  by  Gilmer 
County  Bd.  of  Tax  Assessors  v.  Spence, 
309  Ga.  App.  482,  711  S.E.2d  51(2011). 

Sufficiency  of  evidence  that  asses¬ 
sors  failed  to  consider  existing  use  of 
property  in  valuation.  —  Evidence  is 
sufficient  to  support  the  judgment  of  the 
trial  court  that  assessors  failed  to  consider 
the  existing  use  of  land  which  is  generally 
categorized  as  vacant  land,  not  commer¬ 
cial,  industrial,  or  residential  subdivision, 
when  assessors,  relying  on  the  property’s 
highest  and  best  use,  assigned  such  land  a 
base  value  according  to  the  district  in 
which  the  land  was  located,  which  value 
was  determined  by  the  sale  price  of  other 
vacant  lands  purchased  for  development, 
which  sales  did  not  accurately  reflect  the 
value  of  other  vacant  land  because  such 
sales  were  often  for  special  purposes  such 
as  schools  or  parks,  or  speculative  devel¬ 
opment.  Cobb  County  Bd.  of  Tax  Assessors 
v.  Sibley,  244  Ga.  404,  260  S.E.2d  313 
(1979). 

“Other  pertinent  factors”  should  be 
considered  only  after  factors  listed  in 
section.  —  It  is  error  for  a  court  to 
approve  a  valuation  which  tilts  market 
value  in  favor  of  an  assumed  highest  and 
best  use  to  appear  from  future  speculation 
and  development,  rather  than  first  deter¬ 
mining  the  criteria  for  zoning,  existing 
use,  and  deed  restrictions,  if  any,  at  which 
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time  other  pertinent  factors  may  be  con¬ 
sidered.  Dotson  v.  Henry  County  Bd.  of 
Tax  Assessors,  155  Ga.  App.  557,  271 
S.E.2d  691  (1980);  Dotson  v.  Henry 
County  Bd.  of  Tax  Assessors,  161  Ga.  App. 
257,  287  S.E.2d  696  (1982). 

Intent  as  to  use  of  “highest  and  best 
use”  as  factor  in  valuation.  —  While 
under  the  criterion  “any  other  factors 
deemed  pertinent”  the  highest  and  best 
use  may  be  considered,  the  General  As¬ 
sembly  did  not  base  market  value  on  high¬ 
est  and  best  use,  nor  did  the  General 
Assembly  list  highest  and  best  use  as  a 
specific  criterion.  Dotson  v.  Henry  County 
Bd.  of  Tax  Assessors,  155  Ga.  App.  557, 
271  S.E.2d  691  (1980). 

“Highest  and  best  use”  is  factor  only 
if  it  reflects  amount  realized  from 
cash  sale  of  the  property.  That  valua¬ 
tion  will  not  be  confined  to  actual  use 
alone,  and  all  criteria  added  by  the  Gen¬ 
eral  Assembly  are  to  be  considered. 
Dotson  v.  Henry  County  Bd.  of  Tax  Asses¬ 
sors,  155  Ga.  App.  557,  271  S.E.2d  691 
(1980). 

“Highest  and  best  use”  is  a  much 
more  speculative  assigned  value  than 
existing  use.  Dotson  v.  Henry  County  Bd. 
of  Tax  Assessors,  155  Ga.  App.  557,  271 
S.E.2d  691  (1980). 

Valuation  of  income-producing 
property  by  income  capitalization 
method.  —  In  considering  existing  use, 
when  the  use  is  income  producing,  it 
would  appear  that  the  income  capitaliza¬ 
tion  method  should  at  least  be  considered, 
this  being  a  standard  method  of  arriving 
at  value.  Dotson  v.  Henry  County  Bd.  of 
Tax  Assessors,  155  Ga.  App.  557,  271 
S.E.2d  691  (1980). 

Method  for  fixing  fair  market  value 
of  leaseholds.  —  In  fixing  the  fair  mar¬ 
ket  value  of  a  leasehold  for  tax  purposes, 
the  rule  of  “fair  market  value  of  property” 
should  always  be  applied.  Delta  Air  Lines 
v.  Coleman,  219  Ga.  12,  131  S.E.2d  768, 
cert,  denied,  375  U.S.  904,  84  S.  Ct.  195, 
11  L.  Ed.  2d  145  (1963). 

Valuation  of  separate  taxable  inter¬ 
ests  when  tax  liability  divided  among 
owners.  —  Existence  of  separate  taxable 
interests  and  estates  in  the  same  property 
and  determination  of  their  respective  fair 
market  values  for  assessment  purposes  is 


necessary  only  when  the  tax  liability  is 
likewise  divided  among  the  owners.  Mar¬ 
tin  v.  Liberty  County  Bd.  of  Tax  Assessors, 
152  Ga.  App.  340,  262  S.E.2d  609  (1979). 

Valuation  of  leases.  — Assessed  value 
must  consider,  inter  alia:  existing  zoning, 
existing  use,  and  “any  other  factors 
deemed  pertinent  in  arriving  at  fair  mar¬ 
ket  value.”  Therefore,  a  consideration  of 
“existing  use”  (the  current  leases)  must  be 
employed  as  a  “‘yardstick’  with  which  to 
measure  fair  market  value”  not  hypothet¬ 
ical  non-existing  leases.  Dougherty 
County  Bd.  of  Equalization  v.  Castro  Dev. 
Co.,  228  Ga.  App.  293,  491  S.E.2d  483 
(1997). 

Valuation  of  dairy  farm  cannot  be 
based  on  sales  for  speculative  or  de¬ 
velopment  purposes.  —  When  the  as¬ 
sessed  value  of  rural  acreage  used  as  a 
dairy  farm  is  based  primarily  on  sales  of 
other  property,  and  all  the  so-called  com¬ 
parable  sales  are  for  speculative  or  devel¬ 
opment  purposes,  with  the  exception  of 
one  which  was  intended  for  use  as  a  pri¬ 
vate  airport,  the  statutory  formula  has 
not  been  properly  applied.  Dotson  v. 
Henry  County  Bd.  of  Tax  Assessors,  155 
Ga.  App.  557,  271  S.E.2d  691  (1980). 

Club  membership’s  relevancy  to 
valuation  of  property.  —  Although  the 
taxpayers’  memberships  in  a  club  were 
not  subject  to  taxation,  if  a  taxpayer  relin¬ 
quished  that  membership  upon  sale  of  the 
taxpayer’s  real  estate,  the  buyer  could 
apply  for  immediate  membership,  and 
such  an  application  would  normally  be 
granted.  Therefore,  a  county  board  of  tax 
assessors  would  have  violated  Ga.  Const. 
1983,  Art.  VII,  Sec.  I,  Para.  Ill  and 
O.C.G.A.  §  48-5-1  if  the  board  excluded 
the  enhanced  value  of  the  properties  at¬ 
tributable  to  the  right  to  apply  for  such 
memberships  from  ad  valorem  taxation 
because  the  membership  was  part  of  the 
properties’  fair  market  value.  Morton  v. 
Glynn  County  Bd.  of  Tax  Assessors,  294 
Ga.  App.  901,  670  S.E.2d  528  (2008). 

Use  of  a  “value  in  use  in  place” 
standard  was  not  an  inappropriate 
method  of  determining  the  fair  market 
value  of  machinery  and  equipment  for 
taxation  purposes.  Flambeau  Corp.  v. 
Morgan  County  Bd.  of  Tax  Assessors,  238 
Ga.  App.  812,  520  S.E.2d  275  (1999). 
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Factors  to  Be  Considered  (Cont’d) 

Federal  tax  credits  considered.  — 

Prior  to  the  statutory  amendment  con¬ 
tained  in  O.C.G.A.  §  48-5-2(3)(B.l),  tax 
credits  under  26  U.S.C.  §  42  were  prop¬ 
erly  considered  in  establishing  the  fair 
market  value  of  real  estate  for  property 
tax  purposes.  Pine  Pointe  Hous.,  L.P  v. 
Lowndes  County  Bd.  of  Tax  Assessors,  254 
Ga.  App.  197,  561  S.E.2d  860  (2002). 

Historic  properties.  —  O.C.G.A. 
§  48-5-2(3X0  defines  “fair  market  value” 
of  property  classified  as  rehabilitated  his¬ 
toric  property  under  O.C.G.A.  §  48-5-7.2 
and  sets  forth  the  same  test  to  be  used 
when  the  county  tax  receiver  or  tax  com¬ 


missioner  enters  the  basis  or  value  of  a 
parcel  of  rehabilitated  historic  property; 
thus,  §  48-5-7.2  did  not  require  that  both 
the  rehabilitation  process  and  the  Depart¬ 
ment  of  Natural  Resources  final  certifica¬ 
tion  process  be  completed  within  the 
two-year  period  before  the  owner  may 
have  applied  for  and  obtained  preferential 
assessment  for  the  property  and  a  tax 
board’s  argument  that  the  board  had  no 
value  upon  which  to  base  the  preferential 
assessment  whenever  the  owner  allows 
the  preliminary  assessment  to  lapse  upon 
expiration  of  the  two-year  rehabilitation 
period  was  without  merit.  Chatham 
County  Bd.  of  Tax  Assessors  v.  Emmoth, 
278  Ga.  144,  598  S.E.2d  495  (2004). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Tax  commissioner  may  legitimately 
inquire  into  the  cost,  depreciation, 
age,  and  use  of  property  which  is  sub¬ 
ject  to  taxation  for  purposes  of  investigat¬ 
ing  the  property’s  fair  market  value.  This 
does  not  mean  that  property  is  to  be 
returned  or  assessed  for  taxation  at  other 
than  the  property’s  fair  market  value;  nor 
does  it  mean  property  should  be  assessed 
at  book  value  rather  than  fair  market 
value,  although  in  many  cases,  fair  mar¬ 
ket  value  may,  in  fact,  be  identical  with 
book  value.  1963-65  Op.  Att’y  Gen.  p.  113. 

Earnings  as  an  element  of  fair  mar¬ 
ket  value  of  property.  —  Formula  tak¬ 
ing  earnings  into  consideration  may  be 
used  in  arriving  at  the  fair  market  value 
of  property  of  a  public  service  corporation; 
the  formula  used  should  not  be  considered 
conclusive  but  be  used  merely  as  a  guide. 
1965-66  Op.  Att’y  Gen.  No.  66-12. 

Duty  of  county  tax  assessors  to  pe¬ 
riodically  update  property  valua¬ 
tions.  —  If  the  fair  market  value  of  prop¬ 
erty  increases  every  two  years,  then  it  is 
the  duty  of  the  county  tax  assessors  to 


increase  the  valuation  of  property  for  tax 
purposes  every  two  years.  1969  Op.  Att’y 
Gen.  No.  69-504. 

Applicability  to  1990  and  1991  tax 
years.  —  Neither  subsection  (1)(E)  (now 
subparagraph  (3)(E) )  nor  §  48-5-33  (re¬ 
pealed)  applies  to  the  1990  tax  year.  With 
respect  to  the  1991  tax  year,  absent  fur¬ 
ther  constitutional  amendment  or  action 
by  the  General  Assembly,  §  48-5-33  (re¬ 
pealed)  governs  over  subsection  (1)(E)  to 
the  extent  they  are  inconsistent.  1990  Op. 
Att’y  Gen.  No.  90-17. 

Administrative  caps  on  assistance 
grants  prohibited.  —  Because  neither 
Ga.  Const.  1983,  Art.  VII,  Sec.  I,  Para.  Ill 
nor  the  Forest  Land  Protection  Act, 
O.C.G.A.  §  48-5-7.7,  authorize  or  contem¬ 
plate  a  cap  on  assistance  grants  based  on 
the  total  exemption  value  of  forest  land 
conservation  use  property,  the  Depart¬ 
ment  of  Revenue  would  not  be  authorized 
to  impose  an  administrative  cap  on  assis¬ 
tance  grants  issued  pursuant  to  the  For¬ 
est  Land  Protection  Act  of  2008  in  the 
manner  proposed.  2016  Op.  Att’y  Gen.  No. 
16-5. 


RESEARCH  REFERENCES 


ALR.  —  Taxes:  valuing  undeveloped 
mining  property  as  prospect,  2  ALR  1550. 
Assessment  of  corporate  property  at  full 


value  according  to  law  when  valuations 
generally  are  illegally  fixed  lower,  3  ALR 
1370;  28  ALR  983;  55  ALR  503. 
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Prospective  value  as  basis  of  valuation 
of  land  for  purposes  of  property  taxation, 
24  ALR  649. 

Method  or  rule  for  valuation  of  lease¬ 
hold  interest  for  purpose  of  property  tax¬ 
ation,  84  ALR  1310. 

Rights  appurtenant,  easements,  restric¬ 
tions,  or  charges  in  respect  of  land  as 
factors  in  assessment  of  real  property  for 
property  taxation,  108  ALR  829. 

Valuation  of  property  for  purpose  of 
taxation  as  affected  by  variation  of  tax 
rates  for  local  or  special  purposes  in  dif¬ 
ferent  local  taxing  units,  or  inclusion  of 
property  within  particular  taxing  unit, 
119  ALR  1300. 

Easement  as  factor  in  property  taxa¬ 
tion,  134  ALR  963. 

48-5-3.  Taxable  property. 


Discretion  of  court  or  referee  as  to  mode 
of  valuation  of  real  property  for  tax  pur¬ 
poses,  152  ALR  611. 

Application  of  “blockage  rule”  or  “block¬ 
age  discount  theory”  in  determining  stock 
valuation,  for  purposes  of  taxation  of  in¬ 
tangibles,  33  ALR2d  607. 

Income  or  rental  value  as  a  factor  in 
evaluation  of  real  property  for  purposes  of 
taxation,  96  ALR2d  666. 

Separate  assessment  and  taxation  of  air 
rights,  56  ALR3d  1300. 

Situs  of  tangible  personal  property  for 
purposes  of  property  taxation,  2  ALR4th 
432. 


All  real  property  including,  but  not  limited  to,  leaseholds,  interests 
less  than  fee,  and  all  personal  property  shall  be  liable  to  taxation  and 
shall  be  taxed,  except  as  otherwise  provided  by  law.  Liability  of  property 
for  taxation  shall  not  be  affected  by  the  individual  or  corporate 
character  of  the  property  owner  or  by  the  resident  or  nonresident  status 
of  the  property  owner.  (Ga.  L.  1851,  p.  288,  §  1;  Code  1863,  §§  730,  732, 
733;  Code  1868,  §§  797,  799,  800;  Code  1873,  §§  799,  802,  803;  Code 
1882,  §§  799,  802,  803;  Ga.  L.  1889,  p.  35,  §§  1,  2;  Civil  Code  1895, 
§§  767,  768,  769,  777;  Civil  Code  1910,  §§  1002,  1008,  1009,  1017;  Code 
1933,  §§  92-101,  92-104,  92-105;  Ga.  L.  1937-38,  Ex.  Sess.,  p.  156,  §  2; 
Code  1933,  §  91A-1002,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L. 
1979,  p.  5,  §  18.) 

Law  reviews.  —  For  article  discussing 
ad  valorem  taxation  and  interest  in  real 
property  in  Georgia,  prior  to  the  enact¬ 
ment  of  the  Georgia  Public  Revenue  Code, 

Code  1933,  Title  91A(see  this  title),  see  31 
Mercer  L.  Rev.  293  (1979). 

For  note  discussing  taxation  of  shares  of 
stock,  see  1  Ga.  L.  Rev.  No.  2,  p.  41  (1927). 

JUDICIAL  DECISIONS 


For  note,  “Land  Use  Decisions  and  the 
Property  Tax,”  see  11  Ga.  St.  B.  J.  103 
(1974). 

For  comment,  “Making  Debt  Pay:  Ex¬ 
amining  the  Use  of  Property  Tax  Delin¬ 
quency  as  a  Revenue  Source,”  see  62  Em¬ 
ory  L.J.  217  (2012). 


Analysis 

General  Consideration 
Specific  Items  of  Property 
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General  Consideration 

Construction  with  other  provi¬ 
sions.  —  Former  Code  1933,  §  92-101 
(see  now  O.C.G.A.  §  48-5-3),  provided  that 
all  real  and  personal  property,  whether 
owned  by  individuals  or  corporations,  res¬ 
ident  or  non-resident,  shall  be  liable  to 
taxation,  except  as  otherwise  provided  by 
law.  Furthermore,  former  Code  1933, 
§  92-102  (see  now  O.C.G.A.  §  48-1-2)  de¬ 
clared  that  for  the  purpose  of  taxation 
personal  property  shall  be  construed  to 
include,  among  other  things,  moneys, 
credits,  and  effects,  whatsoever  they  may 
be,  and  money  due  on  open  account  or 
evidenced  by  notes,  contracts,  bonds,  or 
other  obligations,  whether  secured  or  un¬ 
secured.  Finally,  former  Code  1933, 
§  92-105  (see  now  O.C.G.A.  §  48-5-3)  pro¬ 
vided  that  lands  or  other  property  belong¬ 
ing  to  citizens  of  the  United  States,  not 
residents  of  this  state,  shall  not  be  taxed 
higher  than  the  property  of  residents,  but 
such  nonresidents,  whether  their  property 
in  this  state  is  real  or  personal,  shall  pay 
taxes  on  the  property  in  Georgia.  Suttles 
v.  Northwestern  Mut.  Life  Ins.  Co.,  193 
Ga.  495,  19  S.E.2d  396  (1942),  later  ap¬ 
peal,  201  Ga.  84,  38  S.E.2d  786  (1946). 

No  application  to  understanding  of 
transfer  tax.  —  Because  Georgia’s  ad 
valorem  taxation  scheme  is  contained  in 
its  own  chapter,  entirely  separate  from 
the  chapter  that  describes  the  real  estate 
transfer  tax,  the  definition  of  taxable 
property  in  O.C.G.A.  §  48-5-3  did  not  sup¬ 
port  an  argument  regarding  the  nature  of 
the  transfer  tax  in  O.C.G.A.  §  48-6-1  et 
seq.  Athens-Clarke  County  Unified  Gov’t 
v.  Fed.  Hous.  Fin.  Agency,  No.  5:12-CV-355 
(MTT),  2013  U.S.  Dist.  LEXIS  68225 
(M.D.  Ga.  May  14,  2013). 

State  has  ample  power  to  tax  the 
estates  of  nonresidents,  living  or 
dead,  actually  located  within  the 
state.  City  of  Blakely  v.  Hilton,  150  Ga. 
27,  102  S.E.  340  (1920). 

Power  of  municipalities  to  levy 
taxes.  —  Municipality  may  levy  no  taxes 
upon  the  municipality’s  inhabitants  or 
upon  property  therein,  except  when  the 
power  to  do  so  has  been  plainly  and  un¬ 


mistakably  conferred  by  the  state.  Lewis 
&  Holmes  Motor  Freight  Corp.  v.  City  of 
Atlanta,  195  Ga.  810,  25  S.E.2d  699 
(1943). 

Power  of  municipality  to  determine 
tax  situs  for  purposes  of  municipal 
taxation.  —  While  the  state  has  the 
power  to  separate  tax  situs  from  the  do¬ 
micile  of  the  owner  as  to  personalty  which 
is  kept  in  transit  and  may  not  be  said  to 
have  any  one  fixed  location,  and  to  provide 
for  the  property’s  assessment  for  munici¬ 
pal  taxation,  unless  the  state  does  so,  a 
municipality  may  not  declare  such  a  sep¬ 
arate  situs  and  thus  render  such  property 
subject  to  taxation  when  it  otherwise 
should  not  be  so.  Lewis  &  Holmes  Motor 
Freight  Corp.  v.  City  of  Atlanta,  195  Ga. 
810,  25  S.E. 2d  699  (1943). 

Effect  of  local  practices  or  interpre¬ 
tations  which  conflict  with  state  tax 
law.  —  Since  state  law  plainly  required 
taxation  of  the  credits  in  question,  no 
interpretation  or  practice  to  the  contrary 
by  local  authorities  could  properly  be  ad¬ 
opted  by  the  court  in  determining  their 
taxability.  Suttles  v.  Northwestern  Mut. 
Life  Ins.  Co.,  193  Ga.  495,  19  S.E.2d  396 
(1942),  later  appeal,  201  Ga.  84,  38  S.E. 2d 
786  (1946). 

In  bankruptcy  proceedings,  for  pur¬ 
poses  of  ad  valorem  taxation,  the  value  of 
the  debtor’s  equipment  was  based  on  dec¬ 
larations  of  value  in  the  debtor’s  tax  re¬ 
turns;  the  court  was  not  persuaded  by  the 
testimony  of  the  debtor’s  witness  regard¬ 
ing  a  lower  valuation.  Chipman-Union, 
Inc.  v.  Greene  County  (In  re 
Chipman-Union,  Inc.),  285  B.R.  752 
(Bankr.  M.D.  Ga.  2002). 

Cited  in  Hart  County  Bd.  of  Tax  Asses¬ 
sors  v.  Dunlop  Tire  &  Rubber  Corp.,  252 
Ga.  479,  314  S.E.2d  188  (1984);  Milner  v. 
Bivens,  255  Ga.  49,  335  S.E.2d  288  (1985); 
Macon-Bibb  County  Bd.  of  Tax  Assessors 
v.  Atlantic  S.E.  Airlines,  262  Ga.  119,  414 
S.E. 2d  635  (1992);  Nat’l  Tax  Funding,  L.P. 
v.  Harpagon  Co.,  277  Ga.  41,  586  S.E.2d 
235  (2003);  Int’l  Auto  Processing,  Inc.  v. 
Glynn  County,  287  Ga.  App.  431,  651 
S.E. 2d  535  (2007);  Muscogee  County  Bd. 
of  Tax  Assessors  v.  Pace  Indus.,  307  Ga. 
App.  532,  705  S.E. 2d  678  (2011). 
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Specific  Items  of  Property 

Contract  created  security  interest 
not  subject  to  Georgia  taxation. 

United  States  v.  DeKalb  County,  729  F.2d 
738  (11th  Cir.  1984). 

Leasehold  held  by  a  nonprofit  hos¬ 
pital,  when  severed  from  the  private-  and 
taxable-fee  owned  by  a  for-profit  corpora¬ 
tion,  took  on  the  tax  exempt  status  of  the 
holder  of  the  leasehold.  Douglas  County  v. 
Anneewakee,  Inc.,  179  Ga.  App.  270,  346 
S.E.2d  368  (1986). 

Interest  of  private  corporation  un¬ 
der  lease  from  county  industrial  de¬ 
velopment  authority  need  not  be  re¬ 
turned  for  county  ad  valorem  taxation. 
McMillan  v.  Jacobs,  249  Ga.  117,  288 
S.E.2d  211  (1982). 

Attorney’s  law  library.  —  An  attor¬ 
ney’s  law  library,  which  is  maintained  in 
connection  with  the  practice  of  his  or  her 
profession,  is  not  exempted  from  ad  va¬ 
lorem  taxation  by  Georgia’s  constitution, 
nor  is  the  attorney’s  law  library  exempted 
by  any  legislation  enacted  pursuant  to  the 
constitution.  Clayton  County  Bd.  of  Tax 
Assessors  v.  King,  260  Ga.  495,  397  S.E.2d 
293  (1990). 

Income  is  not  property  in  the  sense 
the  word  property  is  used  in  this  statute, 
but  is  the  fruit  of  property.  Waring  v. 
Mayor  of  Savannah,  60  Ga.  93  (1878). 

Promissory  notes  held  by  nonresi¬ 
dents  on  residents  of  this  state,  although 
actually  in  the  state  for  collection,  are  not 
taxable.  Collins  v.  Miller,  43  Ga.  336 
(1871). 

Notes  and  accounts  representing  credit 
transactions  involving  a  foreign  corpora¬ 
tion,  maintaining  a  place  of  business  in 
this  state,  are  taxable.  Armour  Packing 
Co.  v.  Mayor  of  Savannah,  115  Ga.  140,  41 
S.E.  237  (1902);  Armour  Packing  Co.  v. 
City  Council,  118  Ga.  552,  45  S.E.  424 
(1903);  Armour  Packing  Co.  v.  Clark,  124 
Ga.  369,  52  S.E.  145  (1905). 

Return  and  taxation  of  leaseholds. 
—  Leasehold  is  an  estate  in  land  less  than 
the  fee;  it  is  severed  from  the  fee  and 
classified  for  tax  purposes  as  realty.  Delta 
Air  Lines  v.  Coleman,  219  Ga.  12,  131 
S.E. 2d  768,  cert,  denied,  375  U.S.  904,  84 
S.  Ct.  195,  11  L.  Ed.  2d  145  (1963);  Henson 
v.  Georgia  Indus.  Realty  Co.,  220  Ga.  857, 
142  S.E. 2d  219  (1965);  Ferguson  v. 


Leggett,  226  Ga.  333,  174  S.E.2d  913 
(1970);  Martin  v.  Liberty  County  Bd.  of 
Tax  Assessors,  152  Ga.  App.  340,  262 
S.E. 2d  609  (1979). 

Owner  of  a  leasehold  is  required  to 
return  it  for  taxes  and  pay  taxes  on  it  as 
other  property.  Ferguson  v.  Leggett,  226 
Ga.  333,  174  S.E.2d  913  (1970). 

Leasehold  estate  which  has  been 
severed  from  a  fee  in  public  property 
is  taxable.  Delta  Air  Lines  v.  Coleman, 
219  Ga.  12,  131  S.E. 2d  768,  cert,  denied, 
375  U.S.  904,  84  S.  Ct.  195,  11  L.  Ed.  2d 
145  (1963). 

Widow  is  liable  for  the  taxes  on  the 
real  estate  assigned  to  the  widow  as 
dower.  Austell  v.  Swann,  74  Ga.  278 
(1884). 

Possibility  of  reverter  remaining  in  a 
grantor  is  not  an  estate  in  land  and  is  not 
taxable.  Mayor  of  Gainesville  v.  Brenau 
College,  150  Ga.  156,  103  S.E.  164  (1920). 

City  may  not  tax  daily  average 
value  of  motor  corporation’s  vehicles 
within  city.  —  City  charter  provision 
granting  to  the  city  the  right  to  levy  “an  ad 
valorem  tax  on  all  real  and  personal  prop¬ 
erty  which  under  the  laws  of  this  state  is 
subject  to  taxation  within  the  incorporate 
limits  of  said  city,”  in  conjunction  with  this 
statute,  does  not  grant  the  city  the  power 
to  tax  a  “daily  average”  of  the  composite 
value  of  truck  and  trailer  property  of  a 
motor  corporation  as  may  be  moved 
within  and  without  the  city,  since  this  is 
not  a  tax  on  any  specific  property  any¬ 
where.  Lewis  &  Holmes  Motor  Freight 
Corp.  v.  City  of  Atlanta,  195  Ga.  810,  25 
S.E. 2d  699  (1943). 

Scope  of  exemptions  from  taxation 
of  property.  —  Apart  from  permitted 
exemptions,  the  Constitution  of  Georgia 
evinces  an  intention  that  no  property 
which  is  subject  to  taxation  in  this  state 
shall  be  relieved  therefrom,  and  the  stat¬ 
utes  express  with  equal  certainty  an  in¬ 
tention  by  lawmakers  to  lay  a  tax  upon  all 
property  of  every  kind  or  class  which  this 
state  has  jurisdiction  to  tax,  nothing  ex¬ 
cepted.  Suttles  v.  Northwestern  Mut.  Life 
Ins.  Co.,  193  Ga.  495,  19  S.E.2d  396 
(1942),  later  appeal,  201  Ga.  84,  38  S.E. 2d 
786  (1946). 

Bonds  of  the  state  are  not  taxable 
property.  Miller  v.  Wilson,  60  Ga.  505 
(1878). 
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Specific  Items  of  Property  (Cont’d) 

Only  those  federal  obligations  nec¬ 
essary  to  functioning  of  government 
are  immune  from  state  taxation.  — 

Federal  statutes  immunize  from  state  tax¬ 
ation  only  the  interest-bearing  obligations 
of  the  United  States  which  are  needed  to 
secure  credit  to  carry  on  the  necessary 
functions  of  government.  Smith  v.  Davis, 
323  U.S.  Ill,  65  S.  Ct.  157,  89  L.  Ed.  107 
(1944). 

An  open  account  claim  against 
United  States  is  taxable.  —  An  open 
account  claim  against  the  United  States 
does  not  represent  a  credit  instrumental¬ 
ity  of  the  federal  government  immune 
from  state  taxation.  Smith  v.  Davis,  323 
U.S.  Ill,  65  S.  Ct.  157,  89  L.  Ed.  107 
(1944). 

Lease  that  granted  a  usufruct  was 
not  subject  to  county  taxation.  —  Fifty 
year  lease  from  a  city  recreational  author¬ 
ity  to  a  company  to  develop  and  operate  a 
municipal  golf  course  granted  a  nontax- 
able  usufruct  interest  since  the  provisions 
of  the  parties’  lease  showed  that  the  au¬ 
thority  retained  dominion  and  control 
over  the  property  and  that  the  company 
took  only  a  circumscribed  and  limited  use 
of  the  premises.  It  was  error  to  grant  a 
county  tax  assessor’s  motion  for  summary 
judgment  to  assess  ad  valorem  taxes 
against  the  company  on  the  value  of  the 
land  and  the  company’s  improvements  to 
the  land  since  a  usufruct  was  not  an 


interest  in  land  subject  to  taxation  under 
O.C.G.A.  §  48-5-3.  Diversified  Golf,  LLC 
v.  Hart  County  Bd.  of  Tax  Assessors,  267 
Ga.  App.  8,  598  S.E.2d  791  (2004). 

Valuation  of  railroad.  —  In  an  action 
in  which  a  railroad  filed  suit  under  the 
Railroad  Revitalization  and  Regulatory 
Reform  Act  of  1976  against  the  Georgia 
Board  of  Equalization,  and  its  individual 
members,  including  the  Georgia  Commis¬ 
sioner  of  Revenue,  challenging  the  assess¬ 
ment  of  the  fair  market  value,  under 
O.C.G.A.  §  48-5-6,  of  the  railroad’s  tax¬ 
able  railroad  operating  property  in  Geor¬ 
gia,  and  the  Board’s  acceptance  of  the 
assessment  under  O.C.G.A.  §  48-2-18(c), 
because  in  Georgia,  O.C.G.A.  §  48-5-3  de¬ 
fined  taxable  property  as  all  real  property, 
including  but  not  limited  to  leaseholds, 
interests  less  than  fee,  and  all  personal 
property,  and  O.C.G.A.  §  48-5-520  also 
provided  that  a  railroad’s  rolling  stock  and 
other  personal  property  appurtenant  to 
the  rolling  stock  was  to  be  taxed  on  as 
much  as  the  whole  value  of  the  rolling 
stock  and  personal  property  as  the  length 
of  the  railroad  in  Georgia  bore  to  the 
whole  length  of  the  railroad,  without  re¬ 
gard  to  the  location  of  the  head  office  of 
the  railroad,  there  was  no  commercial  and 
industrial  personal  property  tax  exemp¬ 
tion  in  Georgia.  CSX  Transp.,  Inc.  v.  State 
Bd.  of  Equalization,  448  F.  Supp.  2d  1330 
(N.D.  Ga.  2005),  aff’d,  472  F.3d  1281  (11th 
Cir.  2006);  rev’d  in  part,  552  U.S.  9,  128  S. 
Ct.  467,  169  L.  Ed.  2d  418  (2007). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Construction  with  other  provi¬ 
sions.  —  Former  Code  1933,  §  92-101 
(see  now  O.C.G.A.  §  48-5-3)  read  in  con¬ 
junction  with  former  Code  1933, 
§  92-6208  (see  now  O.C.G.A.  §  48-5-16) 
led  to  the  conclusion  that  all  property  not 
specifically  exempted  from  taxation  was 
taxable  and  must  be  returned  for  taxa¬ 
tion.  1963-65  Op.  Att’y  Gen.  p.  34. 

What  terms  “personal  property” 
and  “real  or  personal  property”  in¬ 
clude.  —  “Personal  property,”  in  its  broad 
and  general  sense,  includes  everything 
which  is  subject  of  ownership  not  coming 
under  the  denomination  of  real  estate, 


and  the  term  “real  or  personal  property”  is 
commonly  used  to  denote  property  of  all 
kinds.  1948-49  Op.  Att’y  Gen.  p.  661. 

What  property  subject  to  taxation. 

—  Raw  materials,  goods  in  process,  and 
goods  in  transit  owned  by  the  taxpayer 
are  taxable  and  must  be  returned  for 
taxation.  1963-65  Op.  Att’y  Gen.  p.  34. 

Golf  carts  and  motor  boats  are  sub¬ 
ject  to  property  taxation.  1969  Op. 
Att’y  Gen.  No.  69-378. 

Chickens  comprising  a  chicken 
business  must  be  returned  for  taxa¬ 
tion.  1948-49  Op.  Att’y  Gen.  p.  661. 

Lease  of  real  property  conveying 
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an  interest  therein  is  subject  to  ad 
valorem  taxation.  1969  Op.  Att’y  Gen. 
No.  69-482. 

An  easement  which  amounts  to  a 
freehold  interest  is  subject  to  ad  va¬ 
lorem  taxation.  1960-61  Op.  Att’y  Gen. 
p.  476. 

Taxation  of  mineral  interests.  — 

There  is  no  tax  on  mineral  interests  which 
is  dependent  upon  the  producing  or 
nonproducing  element  of  such  interest, 
but  mineral  interests  are  taxable  ad  va¬ 
lorem  as  other  property.  1952-53  Op.  Att’y 
Gen.  p.  425. 

Granite  deposit  is  assessed  as  part 
of  realty  until  it  is  quarried  or  unless 
a  mineral  lease  has  been  granted  to 
another.  1945-47  Op.  Att’y  Gen.  p.  554. 

Taxation  of  property  leased  from 
United  States.  —  While  property  owned 
by  the  United  States  government  is  not 
subject  to  any  ad  valorem  taxation,  any 
such  property  which  has  been  leased  to  an 
individual  for  private  purposes  is  subject 
to  ad  valorem  taxation  as  to  the  latter’s 
interest.  1952-53  Op.  Att’y  Gen.  p.  424. 

Effect  of  purchase  of  Georgia  li¬ 
cense  tag  by  persons  on  military  duty 
in  Georgia.  —  Purchase  of  a  Georgia 
license  tag  by  a  member  of  the  armed 
forces  stationed  in  Georgia  does  not  nec¬ 
essarily  render  such  person  liable  for 
Georgia  property  taxes.  If,  however,  such 
person  is  domiciled  in  Georgia,  the  mere 


fact  that  the  person  is  a  member  of  the 
armed  forces  does  not  relieve  the  person  of 
Georgia  property  taxes.  1952-53  Op.  Att’y 
Gen.  p.  427. 

Taxation  of  personal  property 
owned  by  residents  in  military  ser¬ 
vice.  —  Resident  of  Georgia  is  required  to 
pay  ad  valorem  taxes  upon  motor  vehicles 
owned  by  the  resident  during  the  time 
that  the  taxpayer  was  in  active  military 
service  and  did  not  physically  reside  in 
Georgia.  1952-53  Op.  Att’y  Gen.  p.  425; 
1954-56  Op.  Att’y  Gen.  p.  671. 

Military  personnel  who  are  residents  of 
Georgia  are  required  to  pay  personal  prop¬ 
erty  tax,  even  though  the  military  person¬ 
nel  are  not  physically  present  in  the  state. 
1954-56  Op.  Att’y  Gen.  p.  668. 

Taxation  of  personal  property 
owned  by  nonresidents  in  this  state 
on  military  service.  —  Military  person¬ 
nel  who  are  residents  of  other  states,  and 
who  are  in  Georgia  solely  by  virtue  of 
military  orders,  are  not  subject  to  Georgia 
ad  valorem  taxes,  even  though  the  person¬ 
nel  purchase  an  automobile  license  tag  in 
Georgia.  1954-56  Op.  Att’y  Gen.  p.  671. 

Resident  military  personnel  are  subject 
to  all  state,  county,  and  municipal  taxes 
on  their  personal  property,  but  military 
personnel  who  are  residents  of  another 
state  and  stationed  in  Georgia  are  not 
subject  to  such  taxes.  1954-56  Op.  Att’y 
Gen.  p.  673. 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  71  Am.  Jur.  2d,  State 
and  Local  Taxation,  §  127  et  seq. 

C.J.S.  —  84  C.J.S.,  Taxation,  §  74  et 
seq. 

ALR.  —  Taxation  of  chattels  and  condi¬ 
tional  sale  contracts  or  title  retaining 
notes  given  in  respect  of  them,  12  ALR 
566. 

Situs  for  taxation  of  membership  in 
exchange  or  board  of  trade,  17  ALR  89. 

Power  of  state  to  tax  debts  due  from 
United  States  under  contracts  other  than 
loans,  30  ALR  1462. 

Liability  of  purchaser  of  personal  prop¬ 
erty  for  taxes  assessed  against  former 
owner,  41  ALR  187. 

Priority  over  existing  lien  of  statutory 


lien  upon  real  property  for  personal  prop¬ 
erty  taxes,  47  ALR  378;  65  ALR  677. 

Taxation  of  land  under  perpetual  lease 
or  ground  rent,  55  ALR  154. 

Leasehold  interest  as  real  property 
within  tax  laws,  59  ALR  701. 

Situs  for  property  taxation  as  between 
different  states  or  countries,  of  personal 
property,  or  interests  therein,  held  by 
trustees,  executors,  or  administrators,  67 
ALR  393;  127  ALR  379;  172  ALR  341. 

Method  or  rule  for  valuation  of  lease¬ 
hold  interest  for  purpose  of  property  tax¬ 
ation,  84  ALR  1310. 

Right  of  taxpayer  to  pay  one  tax  against 
his  property  without  paying  other  taxes 
against  it,  89  ALR  715. 
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Income  as  “property”  within  constitu¬ 
tional  limitation  on  taxation,  97  ALR 
1488. 

Tax  on  corporations  as  affected  by  fact 
that  corporation  is  not  actually  engaged  in 
or  carrying  on  business  for  which  it  was 
incorporated,  124  ALR  1109. 

General  property  tax  in  respect  of  roy¬ 
alties  and  other  interests  (apart  from  in¬ 
terest  of  lessee)  under  oil  and  gas  lease, 
128  ALR  851;  162  ALR  420. 

Tax  exemption  of  educational  institu¬ 
tions  as  extending  to  athletic  fields  or 
property  used  for  social  or  recreation  pur¬ 
poses,  143  ALR  274. 

Rights  of  insured  or  beneficiary  under 
insurance  policy  as  subject  to  property 
tax,  150  ALR  788;  167  ALR  1052. 

Tenant’s  interest  in  respect  of  building 
or  other  structure  erected  by  him  as  sep¬ 


arate  unit  for  property  tax  apart  from 
land,  154  ALR  1309. 

Situs  of  vessels  for  tax  purposes,  26 
ALR2d  1376. 

Income  or  rental  value  as  a  factor  in 
evaluation  of  real  property  for  purposes  of 
taxation,  96  ALR2d  666. 

Availability  of  tax  exemption  to  prop¬ 
erty  held  on  lease  from  exempt  owner,  54 
ALR3d  402. 

Separate  assessment  and  taxation  of  air 
rights,  56  ALR3d  1300. 

Property  taxation  of  computer  software, 
82  ALR3d  606. 

Validity,  construction,  and  effect  of  state 
statutes  affording  preferential  property 
tax  treatment  to  land  used  for  agricul¬ 
tural  purposes,  98  ALR3d  916. 

Situs  of  aircraft,  rolling  stock,  and  ves¬ 
sels  for  purposes  of  property  taxation,  3 
ALR4th  837. 


48-5-4.  Ad  valorem  taxation  of  property  of  federal  corporations 
and  agencies. 


Except  as  prohibited  by  the  Constitution  and  laws  of  the  United 
States,  all  property  owned  or  possessed  in  this  state  by  a  corporation 
organized  under  the  laws  of  the  United  States  or  owned  or  possessed  by 
an  agency  of  the  United  States  engaged  in  this  state  in  proprietary,  as 
distinguished  from  governmental,  activities  shall  be  subject  to  ad 
valorem  taxation  in  this  state  at  the  same  rate  and  in  the  same  manner 
as  the  property  of  private  corporations  owning  property  in  this  state 
and  engaged  in  similar  businesses.  All  laws  relating  to  ad  valorem 
taxation  of  private  corporations  shall  apply  to  ad  valorem  taxation  of 
agencies  of  the  United  States  and  corporations  organized  under  the 
laws  of  the  United  States.  (Ga.  L.  1939,  p.  95,  §  1;  Code  1933, 
§  91A-1005,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

JUDICIAL  DECISIONS 


City  was  not  a  local  authority.  —  In 

a  declaration  suit,  a  city  was  properly 
determined  not  to  be  a  local  authority  as 
that  term  is  used  in  O.C.G.A. 
§  48-13-13(5)  and,  thus,  was  subject  to 
the  levy  of  occupation  taxes  by  another 
municipality  for  the  city’s  proprietary  op¬ 


erations  at  its  airport,  which  was  in  the 
other  municipality’s  city  limits,  because 
the  terms  local  authority  and  municipal¬ 
ity  were  not  the  same  under  the  statute. 
City  of  Atlanta  v.  City  of  College  Park,  292 
Ga.  741,  741  S.E.2d  147  (2013). 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  71  Am.  Jur.  2d,  State  C.J.S.  —  84  C.J.S.,  Taxation,  §§  232, 
and  Local  Taxation,  §  154.  233. 
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ALR.  —  Applicability  of  state  license 
tax  law  to  property  or  business  of  individ¬ 
ual  on  land  owned  by  federal  government, 
46  ALR  224. 

State  tax  on  goods  purchased  by,  or  for 


the  benefit  of,  the  federal  government,  or 
on  the  privilege  of  conducting  the  business 
in  connection  with  which  the  sales  are 
made,  140  ALR  621. 


48-5-5.  Acquisition  of  situs  by  foreign  merchandise  in  transit. 


(a)  Foreign  merchandise  in  transit  shall  acquire  no  situs  so  as  to 
become  subject  to  ad  valorem  taxation  by  political  subdivisions  of  this 
state  in  which  the  port  of  original  entry  or  the  port  of  export  of  such 
merchandise  is  located.  Such  property  shall  not  acquire  situs  by  virtue 
of  the  fact  that  while  in  the  warehouse  the  property  is  assembled, 
bound,  joined,  processed,  disassembled,  divided,  cut,  broken  in  bulk, 
relabeled,  or  repackaged.  The  grant  of  “no  situs”  status  shall  be  liberally 
construed  to  effect  the  purposes  of  this  Code  section. 

(b)  Property  which  meets  all  of  the  following  qualifications  shall 
acquire  no  situs  so  as  to  become  subject  to  ad  valorem  taxation  by 
political  subdivisions  of  this  state: 

(1)  Such  property  is  owned  by  a  person  who  is  not  a  Georgia 
resident  and  does  not  maintain  or  operate  a  place  of  business  in 
Georgia; 

(2)  Such  person  has  contracted  with  a  commercial  printer  located 
in  Georgia  for  printing  services  to  be  performed  in  Georgia;  and 

(3)  Such  property  is  provided  by  such  person  to  such  printer  for  the 
performance  of  such  services.  (Ga.  L.  1969,  p.  980,  §§  1,  2;  Code  1933, 
§  91A-1006,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1983,  p.  716, 
§  2;  Ga.  L.  1998,  p.  124,  §  1.) 


Editor’s  notes.  —  Ga.  L.  1998,  p.  124, 
§  4,  not  codified  by  the  General  Assembly, 
provides  that  the  amendment  to  this  Code 
section  is  applicable  to  all  taxable  years 
beginning  on  or  after  January  1,  1999. 

Law  reviews.  —  For  article  discussing 
tax  exemptions  and  deductions  as  incen¬ 


tives  for  establishment  of  foreign  business 
in  Georgia,  see  27  Mercer  L.  Rev.  629 
(1976).  For  article,  “Freeport  Exemption 
from  Property  Taxes  for  Inventory  Stored 
in  Georgia  But  Destined  for  Shipment 
Out-of-State,”  see  28  Ga.  St.  B.  J.  108 
(1991). 


JUDICIAL  DECISIONS 


What  constitutes  goods  “in  transit.” 

—  Imported  stone  tile/slab,  which  was 
stored  at  the  taxpayer’s  pleasure  for  sale 
to  anyone  who  might  wish  to  purchase  it, 
was  not  “in  transit  to  a  final  destination” 
within  the  contemplation  of  O.C.G.A. 
§  48-5-2(2)(B)  (see  now  O.C.G.A. 
§  48-5-2(4)(B) )  and  was  consequently  not 
exempt  from  ad  valorem  taxation  under 


O.C.G.A.  §  48-5-5.  Seabrook  Corp.  v. 
Chatham  County  Bd.  of  Equalization,  195 
Ga.  App.  730,  394  S.E.2d  796  (1990). 

Merchandise  brought  into  the  United 
States  through  the  port  of  Charleston, 
South  Carolina  and  transported,  via  land 
freight  carrier  to  a  container  freight  sta¬ 
tion  in  Chatham  County,  was  not  “foreign 
merchandise  in  transit”  and  was  therefore 
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not  exempt  from  ad  valorem  taxation.  Pier 
1  Imports  v.  Chatham  County  Bd.  of  Tax 
Assessors,  199  Ga.  App.  294,  404  S.E.2d 
637  (1991). 

Merchandise  brought  into  the  United 
States  through  the  port  of  Savannah, 
Georgia,  and  transported  monthly  from 


Gotham  County  warehouse  to  the  compa¬ 
ny’s  distributorship  office  in  Los  Angeles 
was  not  “in  transit”  and  was  therefore  not 
exempt  from  ad  valorem  taxation.  Los 
Angeles  Tile  Co.  v.  Chatham  County  Bd.  of 
Tax  Assessors,  209  Ga.  App.  245,  433 
S.E.2d  82  (1993). 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  71  Am.  Jur.  2d,  State 
and  Local  Taxation,  §  157  et  seq. 

C.J.S.  —  84  C.J.S.,  Taxation,  §§  150, 
160,  161,  216,  225. 

ALR.  —  Situs  as  between  different 
states  or  countries  of  tangible  chattels  for 
purposes  of  property  taxation,  110  ALR 
707. 

License  or  excise  tax  on  merchandise 
brokers  or  persons  performing  similar 
functions  as  affected  by  commerce  clause, 
155  ALR  239. 

State  tax  on  or  in  respect  of  goods 


shipped  in  interstate  commerce  to  con¬ 
signee  for  sale  on  consignor’s  account 
without  previous  sale  or  order  for  pur¬ 
chase,  4  ALR2d  244. 

Situs  of  vessels  for  tax  purposes,  26 
ALR2d  1376. 

Situs  of  tangible  personal  property  for 
purposes  of  property  taxation,  2  ALR4th 
432. 

Situs  of  aircraft,  rolling  stock,  and  ves¬ 
sels  for  purposes  of  property  taxation,  3 
ALR4th  837. 


48-5-6.  Return  of  property  at  fair  market  value. 


All  property  shall  be  returned  for  taxation  at  its  fair  market  value 
except  as  otherwise  provided  in  this  chapter.  (Ga.  L.  1909,  p.  36,  §  15; 
Civil  Code  1910,  §  1003;  Code  1933,  §  92-5701;  Code  1933, 
§  91A-1007,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1979,  p.  5,  §  21; 
Ga.  L.  1991,  p.  1903,  §  3.) 


Editor’s  notes.  —  Ga.  L.  1991,  p.  1903, 
§  15,  not  codified  by  the  General  Assem¬ 
bly,  provides  that  the  amendment  to  this 
Code  section  shall  be  applicable  beginning 
January  1,  1992,  with  respect  to  ad  va¬ 
lorem  taxation  of  timber  and  shall  be 
applicable  beginning  January  1,  1992,  for 


all  other  purposes.  Taxation  for  prior  pe¬ 
riods  shall  continue  to  be  governed  by 
prior  law. 

Law  reviews.  —  For  comment  on 
McLennan  v.  Undercofler,  222  Ga.  306, 
149  S.E.2d  705  (1966),  see  18  Mercer  L. 
Rev.  290  (1966). 


JUDICIAL  DECISIONS 


Analysis 

General  Consideration 
Factors  to  Be  Considered 

General  Consideration 
Determination  of  the  fair  market 
value  of  the  property  involved  is  gener¬ 
ally  a  question  for  the  trier  of  fact.  Delta 
Air  Lines,  Inc.  v.  Clayton  County  Bd.  of 
Tax  Assessors,  246  Ga.  App.  225,  539 
S.E.2d  905  (2000). 


Constitutionality  of  utilizing  other 
methods  for  determining  fair  market 
value.  —  Utilization  of  different  methods 
for  determining  fair  market  value  for  pur¬ 
poses  of  taxation  creates  no  infirmity  un¬ 
der  the  United  States  Constitution  or  un¬ 
der  the  state  constitution  or  laws. 
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Dougherty  County  Bd.  of  Tax  Assessors  v. 
Burt  Realty  Co.,  250  Ga.  467,  298  S.E.2d 
475,  cert,  denied,  463  U.S.  1208,  103  S.  Ct. 
3540,  77  L.  Ed.  2d  1390  (1983). 

Fair  market  value  is  not  the  retail 
value  to  the  taxpayer,  but  the  current 
wholesale  value  adjusted  for  the  fair  mar¬ 
ket;  the  taxpayer’s  cost  may  be  adjusted 
upward,  downward,  or  remain  the  same  to 
reflect  the  “wholesale  market”  as  that 
term  reflects  the  fair  market  value  of  the 
tangible  personalty  in  the  taxpayer’s  pos¬ 
session.  Macon-Bibb  County  Bd.  of  Tax 
Assessors  v.  J.C.  Penney  Co.,  239  Ga.  App. 
322,  521  S.E.2d  234  (1999). 

Fair  market  value  of  land.  —  Fair 
market  value  of  land,  whether  it  be  the 
fee,  a  leasehold,  or  any  other  interest,  is  a 
question  which  necessarily  addresses  it¬ 
self  to  the  honesty,  the  experience,  and  the 
familiarity  of  land  values  in  a  given  local¬ 
ity  of  the  person  or  persons  whose  duty  it 
becomes  to  determine  and  fix  the  value. 
DeKalb  County  Bd.  of  Tax  Assessors  v. 
W.C.  Harris  &  Co.,  248  Ga.  277,  282 
S.E.2d  880  (1981). 

Failure  to  indicate  fair  market 
value  on  return.  —  When  a  taxpayer 
sold  improvements  on  the  taxpayer’s 
property,  then  filed  a  return  in  which  the 
taxpayer  left  blank  the  area  for  “market 
value,”  the  taxpayer  was  not  entitled  to  a 
refund  under  O.C.G.A.  §  48-5-380,  as  un¬ 
der  O.C.G.A.  §  48-5-6,  returns  had  to 
state  fair  market  value;  a  county  was  not 
required  to  interpret  the  taxpayer’s  si¬ 
lence  on  market  value  as  a  declaration 
that  there  was  no  value,  and  under 
O.C.G.A.  §  48-5-20(a)(l),  a  taxpayer  who 
failed  to  return  taxable  property  in  a 
given  year  was  deemed  to  have  returned 
the  property  at  the  same  valuation  as 
applied  the  preceding  year.  Int’l  Auto  Pro¬ 
cessing,  Inc.  v.  Glynn  County,  287  Ga. 
App.  431,  651  S.E.2d  535  (2007). 

Statute  is  not  unconstitutional  for 
vagueness  of  the  term  “fair  market 
value  of  property.”  Chilivis  v.  Backus, 
236  Ga.  88,  222  S.E.2d  371  (1976). 

Statute  does  not  violate  the  unifor¬ 
mity  of  tax  requirement  of  the  Consti¬ 
tution  of  Georgia  because  the  property  of 
railroads  and  other  utility  companies  is 
assessed  by  the  commissioner.  Butts 
County  v.  Briscoe,  236  Ga.  233,  223  S.E.2d 
199  (1976). 


Duty  to  return  all  property  at  fair 
market  value  is  a  statutory  mandate. 

—  Provision  requiring  that  all  property  be 
returned  for  taxation  at  the  property’s  fair 
market  value  is,  undeniably,  a  statutory 
mandate.  McLennan  v.  Undercofler,  222 
Ga.  302,  149  S.E.2d  705  (1966)  com¬ 
mented  on  in  18  Mercer  L.  Rev.  290 
(1966). 

Duty  to  return  all  property  at  fair  mar¬ 
ket  value  is  not  supreme,  but  yields  to  the 
duty  to  avoid  discrimination.  McLennan  v. 
Undercofler,  222  Ga.  302,  149  S.E.2d  705 
(1966)  commented  on  in  18  Mercer  L.  Rev. 
290  (1966);  Griggs  v.  Greene,  230  Ga.  257, 
197  S.E.2d  116  (1973). 

Property  purchased  through  indus¬ 
trial  revenue  bonds.  —  Company’s  per¬ 
sonal  property  purchased  through  indus¬ 
trial  revenue  bonds  was  not  entitled  to  a 
leasehold  interest  value  of  50  percent  of 
the  property’s  fair  market  value  because 
neither  the  leasing  agreement,  nor  any 
representations  purportedly  made  by  the 
development  authority,  required  a  reduc¬ 
tion  of  the  company’s  tax  burden  and  such 
a  reduction  violated  the  uniformity  re¬ 
quirements  of  the  state  constitution. 
Coweta  County  Bd.  of  Tax  Assessors  v. 
EGO  Prods.,  Inc.,  241  Ga.  App.  85,  526 
S.E.2d  133  (1999). 

Discrepancies  in  tax  evaluation  as¬ 
sessment.  —  Bankruptcy  court  found 
that  for  the  purposes  of  ad  valorem  tax  on 
the  debtors’  equipment  that:  (1)  for  1997, 
the  value  was  the  lowest  of  the  tax  asses¬ 
sors’  value  due  to  discrepancies  in  the  tax 
assessors’  values;  (2)  for  1998,  the  court 
accepted  the  value  determined  by  the 
board  of  equalization  which  gave  some 
weight  to  the  debtors’  appraiser  who  con¬ 
sidered  comparable  sales;  (3)  for  1999,  the 
court  took  the  tax  assessors’  lowest  value 
as  the  debtors’  appraiser  omitted  a  laser 
device;  and  (4)  for  2000,  the  debtors  did 
not  challenge  the  tax  assessors’  value.  In 
re  R-P  Packaging,  Inc.,  278  B.R.  281 
(Bankr.  M.D.  Ga.  2002). 

Factors  to  Be  Considered 

Fact  that  property  may  be  rented 
for  amount  which  is  disproportionate 
to  “fair  market  value”  does  not,  in  and 
of  itself,  entitle  the  owner  to  an  assess¬ 
ment  based  on  some  other  method  of  val- 
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Factors  to  Be  Considered  (Cont’d) 

uation.  Williamson  v.  DeKalb  County  Bd. 
of  Tax  Assessors,  168  Ga.  App.  47,  308 
S.E.2d  55  (1983). 

Cost  may  be  fair  market  value.  — 

“Cost”  to  the  taxpayer  may  be  part  and 
parcel  of  an  assessment  of  the  “fair  mar¬ 
ket  value”  of  personalty.  Eckerd  Corp.  v. 
Coweta  County  Bd.  of  Tax  Assessors,  228 
Ga.  App.  94,  491  S.E.2d  173  (1997). 

Acquisition  cost  of  property.  —  Evi¬ 
dence  held  insufficient  to  show  that  the 
fair  market  value  of  inventory  equaled  the 
inventory’s  acquisition  cost.  J.C.  Penney 
Co.  v.  Richmond  County  Bd.  of  Tax  Asses¬ 
sors,  233  Ga.  App.  399,  504  S.E.2d  201 
(1998). 

Past  assessments  or  assessments  of 
nearby  property.  —  It  is  not  proper  to 
determine  the  fair  market  value  of  prop¬ 
erty  on  the  basis  of  past  assessments  or 
assessments  of  nearby  property  without  a 
showing  that  these  assessments  are  based 
on  fair  market  value.  Evans  v.  Board  of 
Tax  Assessors,  168  Ga.  App.  792,  310 
S.E.2d  562  (1983). 

Construction  of  term  “existing  use 
of  property”  as  used  in  §  48-5-2.  — 

Term  “existing  use  of  property,”  as  used  in 
former  Code  1933,  §  92-5707  (see  now 
O.C.G.A.  §  48-5-2),  cannot  be  assigned 
any  particular  value  as  real  property  was 
unique  and  the  extent  to  which  existing 
use  affects  the  property’s  value  was  de¬ 
pendent  upon  a  great  variety  of  other 
factors.  Cobb  County  Bd.  of  Tax  Assessors 
v.  Sibley,  244  Ga.  404,  260  S.E.2d  313 
(1979). 

Existing  use  of  property  is  not  ex¬ 
clusive  factor  in  determining  fair 
market  value;  assessors  are  directed  by 
former  Code  1933,  §  92-5702  (see  now 
O.C.G.A.  §  48-5-2)  to  consider  also  exist¬ 
ing  zoning  of  property,  existing  covenants 
or  restrictions  in  the  deed  dedicating  the 
property  to  a  particular  use,  or  any  other 
factors  deemed  pertinent  in  arriving  at 
fair  market  value.  Cobb  County  Bd.  of  Tax 
Assessors  v.  Sibley,  244  Ga.  404,  260 
S.E.2d  313  (1979). 

Method  for  fixing  fair  market  value 
of  leaseholds.  —  In  fixing  the  fair  mar¬ 
ket  value  of  a  leasehold  for  tax  purposes, 
the  rule  of  “fair  market  value  of  property” 


should  always  be  applied.  Delta  Air  Lines 
v.  Coleman,  219  Ga.  12,  131  S.E.2d  768, 
cert,  denied,  375  U.S.  904,  84  S.  Ct.  195, 
11  L.  Ed.  2d  145  (1963). 

Valuation  of  separate  taxable  inter¬ 
ests  when  tax  liability  divided  among 
owners.  —  Existence  of  separate  taxable 
interests  and  estates  in  the  same  property 
and  a  determination  of  their  respective 
“fair  market  values”  for  assessment  pur¬ 
poses  is  necessary  only  when  the  tax  lia¬ 
bility  is  likewise  divided  among  the  own¬ 
ers.  Martin  v.  Liberty  County  Bd.  of  Tax 
Assessors,  152  Ga.  App.  340,  262  S.E.2d 
609  (1979). 

Valuation  of  railroad.  —  In  an  action 
in  which  a  railroad  filed  suit  under  the 
Railroad  Revitalization  and  Regulatory 
Reform  Act  of  1976  against  the  Georgia 
Board  of  Equalization,  and  its  individual 
members,  including  the  Georgia  Commis¬ 
sioner  of  Revenue,  challenging  the  assess¬ 
ment  of  the  fair  market  value,  under 
O.C.G.A.  §  48-5-6,  of  the  railroad’s  tax¬ 
able  railroad  operating  property  in  Geor¬ 
gia,  and  the  Board’s  acceptance  of  the 
assessment  under  O.C.G.A.  §  48-2-18(c), 
because  in  Georgia,  O.C.G.A.  §  48-5-3  de¬ 
fined  taxable  property  as  all  real  property, 
including  but  not  limited  to  leaseholds, 
interests  less  than  fee,  and  all  personal 
property,  and  O.C.G.A.  §  48-5-520  also 
provided  that  a  railroad’s  rolling  stock  and 
other  personal  property  appurtenant  to 
the  rolling  stock  was  to  be  taxed  on  as 
much  as  the  whole  value  of  the  rolling 
stock  and  personal  property  as  the  length 
of  the  railroad  in  Georgia  bore  to  the 
whole  length  of  the  railroad,  without  re¬ 
gard  to  the  location  of  the  head  office  of 
the  railroad,  there  was  no  commercial  and 
industrial  personal  property  tax  exemp¬ 
tion  in  Georgia.  CSX  Transp.,  Inc.  v.  State 
Bd.  of  Equalization,  448  F.  Supp.  2d  1330 
.(N.D.  Ga.  2005),  aff’d,  472  F.3d  1281  (11th 
Cir.  2006);  rev’d  in  part,  552  U.S.  9,  128  S. 
Ct.  467,  169  L.  Ed.  2d  418  (2007). 

Admissibility  of  assessed  value  for 
previous  year  in  valuation  disputes. 
—  In  tax  valuation  disputes,  the  value  of 
the  property  determined  by  the  tax  asses¬ 
sors  for  the  previous  year  is  admissible  as 
evidence  of  the  current  value  of  the  prop¬ 
erty  at  the  insistence  of  the  taxpayer. 
Board  of  Tax  Assessors  v.  McCauley,  245 


286 


48-5-6 


AD  VALOREM  TAXATION  OF  PROPERTY 


48-5-6 


Ga.  381,  265  S.E.2d  786  (1980). 

Sufficiency  of  evidence  that  asses¬ 
sors  failed  to  consider  existing  use  of 
property  in  valuation.  —  Evidence  is 
sufficient  to  support  judgment  of  trial 
court  that  assessors  failed  to  consider  the 
existing  use  of  land  which  is  generally 
categorized  as  vacant  land,  not  commer¬ 
cial,  industrial,  or  residential  subdivision, 
when  assessors,  relying  on  the  property’s 
highest  and  best  use,  assigned  such  land  a 
base  value  according  to  the  district  in 
which  the  land  was  located,  which  value 
was  determined  by  the  sale  price  of  other 
vacant  lands  purchased  for  development, 
which  sales  did  not  accurately  reflect  the 
value  of  other  vacant  land  because  such 
sales  were  often  for  special  purposes  such 
as  schools  or  parks,  or  speculative  devel¬ 
opment.  Cobb  County  Bd.  of  Tax  Assessors 
v.  Sibley,  244  Ga.  404,  260  S.E.2d  313 
(1979). 

Assessment  upheld.  —  Court  affirmed 
the  trial  court’s  ruling  regarding  the  as¬ 
sessment  of  a  taxpayer’s  residential  prop¬ 
erty  when  the  taxpayer  presented  no  evi¬ 
dence  of  the  property’s  fair  market  value 
and  the  board  of  assessors  presented  evi¬ 


dence  of  comparable  sales  in  the  taxpay¬ 
er’s  neighborhood  that  established  that 
the  assessment  actually  approximated 
fair  market  value.  Smith  v.  Elbert  County 
Bd.  of  Tax  Assessors,  292  Ga.  App.  417, 
664  S.E.2d  786  (2008),  overruled  on  other 
grounds  by  Gilmer  County  Bd.  of  Tax 
Assessors  v.  Spence,  309  Ga.  App.  482,  711 
S.E.2d  51  (2011). 

Club  membership  appurtenant  to 
property.  —  Although  the  taxpayers’ 
memberships  in  a  club  were  not  subject  to 
taxation,  if  a  taxpayer  relinquished  that 
membership  upon  sale  of  the  taxpayer’s 
real  estate,  the  buyer  could  apply  for  im¬ 
mediate  membership,  and  such  an  appli¬ 
cation  would  normally  be  granted.  There¬ 
fore,  a  county  board  of  tax  assessors  would 
have  violated  Ga.  Const.  1983,  Art.  VII, 
Sec.  I,  Para.  Ill  and  O.C.G.A.  §  48-5-1  if 
the  board  excluded  the  enhanced  value  of 
the  properties  attributable  to  the  right  to 
apply  for  such  memberships  from  ad  va¬ 
lorem  taxation  because  the  membership 
was  part  of  the  properties’  fair  market 
value.  Morton  v.  Glynn  County  Bd.  of  Tax 
Assessors,  294  Ga.  App.  901,  670  S.E.2d 
528  (2008). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Tax  commissioner  may  legitimately 
inquire  into  the  cost,  depreciation, 
age,  and  use  of  property  which  is  sub¬ 
ject  to  taxation  for  purposes  of  investigat¬ 
ing  the  property’s  fair  market  value.  This 
does  not  mean  that  the  property  is  to  be 
returned  or  assessed  for  taxation  at  other 
than  the  property’s  fair  market  value;  nor 
does  it  mean  property  should  be  assessed 
at  book  value  rather  than  fair  market 
value,  although  in  many  cases,  fair  mar¬ 


ket  value  may,  in  fact,  be  identical  with 
book  value.  1963-65  Op.  Att’y  Gen.  p.  113. 

Earnings  as  an  element  of  fair  mar¬ 
ket  value  of  property.  —  Formula  tak¬ 
ing  earnings  into  consideration  may  be 
used  in  arriving  at  the  fair  market  value 
of  property  of  a  public  service  corporation; 
the  formula  used  should  not  be  considered 
conclusive  but  be  used  merely  as  a  guide. 
1965-66  Op.  Att’y  Gen.  No.  66-12. 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  71  Am.  Jur.  2d,  State 
and  Local  Taxation,  §  113. 

C.J.S.  —  84  C.J.S.,  Taxation,  §  449  et 
seq. 

ALR.  —  Taxes:  valuing  undeveloped 
mining  property  as  prospect,  2  ALR  1550. 

Assessment  of  corporate  property  at  full 
value  according  to  law  when  valuations 
generally  are  illegally  fixed  lower,  3  ALR 
1370;  28  ALR  983;  55  ALR  503. 


Prospective  value  as  basis  of  valuation 
of  land  for  purposes  of  property  taxation, 
24  ALR  649. 

Rights  appurtenant,  easements,  restric¬ 
tions,  or  charges  in  respect  of  land  as 
factors  in  assessment  of  real  property  for 
property  taxation,  108  ALR  829. 

Valuation  of  property  for  purpose  of 
taxation  as  affected  by  variation  of  tax 
rates  for  local  or  special  purposes  in  dif- 
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ferent  local  taxing  units,  or  inclusion  of 
property  within  particular  taxing  unit, 
119  ALR  1300. 

Price  paid  or  received  by  taxpayer  for 


property  as  evidence  of  its  value  for  tax 
purposes,  160  ALR  684. 

Separate  assessment  and  taxation  of  air 
rights,  56  ALR3d  1300. 


48-5-7.  Assessment  of  tangible  property. 


(a)  Except  as  otherwise  provided  in  this  Code  section,  taxable  tangi¬ 
ble  property  shall  be  assessed  at  40  percent  of  its  fair  market  value  and 
shall  be  taxed  on  a  levy  made  by  each  respective  tax  jurisdiction 
according  to  40  percent  of  the  property’s  fair  market  value. 

(b)  Tangible  real  property  which  is  devoted  to  bona  fide  agricultural 
purposes  as  defined  in  this  chapter  and  which  otherwise  conforms  to  the 
conditions  and  limitations  imposed  in  this  chapter  shall  be  assessed  for 
ad  valorem  property  tax  purposes  at  75  percent  of  the  value  which  other 
tangible  real  property  is  assessed  and  shall  be  taxed  on  a  levy  made  by 
each  respective  tax  jurisdiction  according  to  said  assessment. 

(c)  Tangible  real  property  which  qualifies  as  rehabilitated  historic 
property  pursuant  to  the  provisions  of  Code  Section  48-5-7.2  shall  be 
assessed  at  40  percent  of  its  fair  market  value  and  shall  be  taxed  on  a 
levy  made  by  each  respective  tax  jurisdiction  according  to  40  percent  of 
the  property’s  fair  market  value.  For  the  purposes  of  this  subsection, 
the  term  “fair  market  value”  shall  mean  the  fair  market  value  of 
rehabilitated  historic  property  pursuant  to  the  provisions  of  subpara¬ 
graph  (C)  of  paragraph  (3)  of  Code  Section  48-5-2. 

(c.l)  Tangible  real  property  which  qualifies  as  landmark  historic 
property  pursuant  to  the  provisions  of  Code  Section  48-5-7.3  shall  be 
assessed  at  40  percent  of  its  fair  market  value  and  shall  be  taxed  on  a 
levy  made  by  each  respective  tax  jurisdiction  according  to  40  percent  of 
the  property’s  fair  market  value.  For  the  purposes  of  this  subsection, 
the  term  “fair  market  value”  shall  mean  the  fair  market  value  of 
landmark  historic  property  pursuant  to  the  provisions  of  subparagraph 
(D)  of  paragraph  (3)  of  Code  Section  48-5-2. 

(c.2)  Tangible  real  property  which  is  devoted  to  bona  fide  conserva¬ 
tion  uses  as  defined  in  this  chapter  and  which  otherwise  conforms  to  the 
conditions  and  limitations  imposed  in  this  chapter  shall  be  assessed  for 
property  tax  purposes  at  40  percent  of  its  current  use  value  and  shall  be 
taxed  on  a  levy  made  by  each  respective  tax  jurisdiction  according  to  40 
percent  of  the  property’s  current  use  value. 

(c.3)  Tangible  real  property  located  in  a  transitional  developing  area 
which  is  devoted  to  bona  fide  residential  uses  and  which  otherwise 
conforms  to  the  conditions  and  limitations  imposed  in  this  chapter  for 
bona  fide  residential  transitional  property  shall  be  assessed  for  prop¬ 
erty  tax  purposes  at  40  percent  of  its  current  use  value  and  shall  be 
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taxed  on  a  levy  made  by  each  respective  tax  jurisdiction  according  to  40 
percent  of  the  property’s  current  use  value. 

(c.4)  Tangible  real  property  which  qualifies  as  brownfield  property 
pursuant  to  the  provisions  of  Code  Section  48-5-7.6  shall  be  assessed  at 
40  percent  of  its  fair  market  value  and  shall  be  taxed  on  a  levy  made  by 
each  respective  tax  jurisdiction  according  to  40  percent  of  the  property’s 
fair  market  value.  For  the  purposes  of  this  subsection,  the  term  “fair 
market  value”  shall  mean  the  fair  market  value  of  brownfield  property 
pursuant  to  the  provisions  of  subparagraph  (F)  of  paragraph  (3)  of  Code 
Section  48-5-2. 

(d)  The  requirement  contained  in  this  Code  section  that  all  tax 
jurisdictions  assess  taxable  tangible  property  at  40  percent  of  fair 
market  value  shall  not  apply  to  any  tax  jurisdiction  whose  ratio  of 
assessed  value  to  fair  market  value  exceeded  40  percent  for  the  tax  year 
1971.  No  tax  jurisdiction  so  exempted  shall  assess  at  a  ratio  of  less  than 
40  percent  except  as  necessary  to  effect  the  preferential  assessment 
provided  in  subsection  (b)  of  this  Code  section. 

(e)  Each  notice  of  ad  valorem  taxes  due  sent  to  taxpayers  of  counties 
and  municipalities  shall  include  both  the  fair  market  value  of  the 
property  of  the  taxpayer  which  is  subject  to  taxation  and  the  assessed 
value  of  the  property  after  being  reduced  as  provided  by  this  Code 
section.  (Ga.  L.  1851-52,  p.  288,  §  14;  Code  1863,  §  734;  Code  1868, 
§  801;  Code  1873,  §  804;  Code  1882,  §  804;  Civil  Code  1895,  §  770;  Ga. 
L.  1909,  p.  36,  §  1;  Civil  Code  1910,  §  1010;  Code  1933,  §  92-5703;  Ga. 
L.  1968,  p.  358,  §  2;  Ga.  L.  1972,  p.  1102,  §  1;  Ga.  L.  1975,  p.  1083,  §  1; 
Ga.  L.  1976,  p.  518,  §  1;  Code  1933,  §  91A-1019,  enacted  by  Ga.  L. 
1978,  p.  309,  §  2;  Ga.  L.  1979,  p.  5,  §  26;  Ga.  L.  1983,  p.  1850,  §  2;  Ga. 
L.  1989,  p.  1585,  §  2;  Ga.  L.  1990,  p.  1122,  §  2;  Ga.  L.  1991,  p.  1903, 
§  4;  Ga.  L.  1992,  p.  6,  §  48;  Ga.  L.  2003,  p.  170,  §  2.) 


Editor’s  notes.  —  Ga.  L.  1983,  p.  1850, 
§  1,  effective  April  8,  1983,  not  codified  by 
the  General  Assembly,  provided  that:  “It  is 
the  intent  of  this  Act  to  implement  certain 
changes  imposed  by  Article  VII,  Section  I, 
Paragraph  III,  subparagraph  (c)  of  the 
Constitution  of  the  State  of  Georgia.” 

Ga.  L.  1983,  p.  1850,  §  4,  effective  April 
8,  1983,  not  codified  by  the  General  As¬ 
sembly,  provided  that  that  Act  (§  2  of 
which  amended  this  Code  section)  “shall 
apply  to  all  tax  years  beginning  on  or  after 
January  1,  1984.” 

Ga.  L.  1991,  p.  1903,  §  15,  not  codified 
by  the  General  Assembly,  provides  that 
the  amendment  to  this  Code  section  shall 


be  applicable  beginning  January  1,  1992, 
with  respect  to  ad  valorem  taxation  of 
timber  and  shall  be  applicable  beginning 
January  1,  1992,  for  all  other  purposes. 
Taxation  for  prior  periods  shall  continue 
to  be  governed  by  prior  law. 

The  state-wide  referendum  (Ga.  L. 
2002,  p.  1017,  §  2),  which  would  have 
added  a  new  subsection  (c.4),  relating  to 
exemption  from  ad  valorem  taxation  for 
commercial  dockside  facilities,  was  de¬ 
feated  at  the  November  2002,  general 
election. 

Law  reviews.  —  For  note  on  the  1989 
amendment  to  this  Code  section,  see  6  Ga. 
St.  U.  L.  Rev.  173  (1989). 
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JUDICIAL  DECISIONS 


Statute  is  not  unconstitutional  for 
vagueness  of  the  term  “fair  market 
value.”  Chilivis  v.  Backus,  236  Ga.  88, 
222  S.E.2d  371  (1976). 

Constitutionality.  —  Setting  the  as¬ 
sessed  value  of  tangible  property  at  40 
percent  of  fair  market  value  is  not  in 
conflict  with  the  Georgia  Constitution.  Sa¬ 
lem  v.  Tattnall  County,  250  Ga.  881,  302 
S.E.2d  99  (1983). 

Department  of  Natural  Resources 
certification  not  required  within 
two-year  time  frame.  —  Under 
O.C.G.A.  §  48-5-7.2,  an  owner  needed 
only  to  complete  the  rehabilitation  of 
property  within  24  months  in  order  to  be 
allowed  to  apply  for  and  obtain  certifica¬ 
tion  of  the  property  as  rehabilitated  his¬ 
toric  property  for  purposes  of  preferential 
assessment  under  O.C.G.A.  §  48-5-7(c) 
and  there  was  no  statutory  basis  that  the 
owner  obtain  final  certification  from  the 
Department  of  Natural  Resources  within 
that  two  year  time  frame.  Chatham 
County  Bd.  of  Tax  Assessors  v.  Emmoth, 
278  Ga.  144,  598  S.E.2d  495  (2004). 

Assessment  procedures  upheld.  — 
Assessment  of  property  at  40%  of  value 
did  not  violate  the  constitutional  require¬ 
ment  of  uniformity,  even  though  statisti¬ 
cal  evidence  showed  the  average  level  of 
assessment  of  other  property  to  be  38.84% 
of  fair  market  value  or  lower.  BellSouth 
Telecommunications,  Inc.  v.  Henry  County 
Bd.  of  Assessors,  217  Ga.  App.  699,  458 
S.E.2d  705  (1995). 

Construction  with  other  provi¬ 
sions.  —  Words  “assessed  value”  in  Ga. 
Const.  1945,  Art.  VIII,  Sec.  XII,  Para.  I 
(see  now  Ga.  Const.  1983,  Art.  VIII,  Sec. 
VI,  Para.  I)  mean  the  correctly  assessed 
value,  that  is,  the  assessed  value  ap¬ 
proved  by  the  commissioner,  not  an  incor¬ 
rectly  assessed  value.  Board  of  Comm’rs  v. 
Allgood,  234  Ga.  9,  214  S.E.2d  522  (1975). 

Because  a  beneficial  property  owner 
only  benefitted  from  a  lower  ad  valorem 
tax  in  proportion  to  the  interest  owned  in 
the  property,  the  trial  court  did  not  err  in 
granting  summary  judgment  to  a  corpora¬ 
tion,  as  approval  of  preferential  ad  va¬ 
lorem  tax  treatment  for  property 
co-owned  by  the  shareholders  of  the  cor¬ 


poration  by  a  tenancy  in  common  did  not 
violate  O.C.G.A.  §  48-5-7.4(b)(3),  as  an 
individual’s  benefit  was  to  be  determined 
on  a  pro-rata  basis;  thus,  if  the  interests  of 
shareholders  who  were  tenants  in  com¬ 
mon  of  the  property  were  so  calculated,  no 
single  shareholder  would  have  benefitted 
from  current  use  assessment  as  to  more 
than  2,000  acres.  Effingham  County  Bd.  of 
Tax  Assessors  v.  Samwilka,  Inc.,  278  Ga. 
App.  521,  629  S.E.2d  501  (2006). 

Under  O.C.G.A.  §  48-5-7.4,  the  owners 
of  “bona  fide  conservation  use  property,” 
including  property  used  for  certain  agri¬ 
cultural  purposes  and  meeting  other  stat¬ 
utory  criteria  and  conditions,  may  apply 
to  the  county  board  of  tax  assessors  for 
“current  use  assessment”  of  their  property 
for  purposes  of  calculating  ad  valorem 
taxes.  If  the  application  is  granted,  the 
property  is  assessed  for  tax  purposes  at  40 
percent  of  the  property’s  “current  use 
value”  instead  of  40  percent  of  the  proper¬ 
ty’s  “fair  market  value,”  under  O.C.G.A. 
§  48-5-7(a)  and  (c.2),  thus  resulting  in  tax 
savings.  Morrison  v.  Claborn,  294  Ga. 
App.  508,  669  S.E.2d  492  (2008). 

Court  erred  by  failing  to  make  nec¬ 
essary  findings  as  to  business  oper¬ 
ated  on  property.  —  Trial  court  erred  by 
holding  that  operating  a  commercial  grain 
business  on  property  designated  conser¬ 
vation  use  property  under  O.C.G.A. 
§  48-5-7.4  did  not  constitute  a  breach  of 
the  conservation  use  covenant  because  the 
court  failed  to  make  any  findings  as  to 
whether  the  grain  business  was  incidental 
and  not  detrimental  to  the  qualifying  use 
of  the  property.  Terrell  County  Bd.  of  Tax 
Assessors  v.  Goolsby,  324  Ga.  App.  535, 
751  S.E.2d  158  (2013). 

All  property  to  be  returned  at  fair 
market  value.  —  Basic  requirement, 
whether  the  property  is  returnable  to  the 
comptroller  general  (now  commissioner) 
or  to  the  tax  receivers  of  the  several  coun¬ 
ties,  is  that  all  property  shall  be  returned 
and  assessed  at  the  property’s  fair  market 
value.  Ogletree  v.  Woodward,  150  Ga.  691, 
105  S.E.  243  (1920). 

Property  is  not  ordinarily  deemed 
as  taxed  until  tax  has  been  levied 
since  the  word  “taxation”  ordinarily  in- 
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eludes  a  determination  of  the  rate  of  levy 
and  imposition  of  the  levy,  as  an  essential 
part  of  the  sovereign  power  and  process,  it 
follows  that  property  will  not  ordinarily  be 
deemed  as  taxed  until  the  tax  has  been 
levied.  Rayle  Elec.  Membership  Corp.  v. 
Cook,  195  Ga.  734,  25  S.E.2d  574  (1943). 

Valuation  of  debts.  —  It  is  not  neces¬ 
sary  that  the  owner  of  a  debt  should 
return  it  at  more  than  its  fair  market 
value,  and  the  fact  that  the  debt  is  valued, 
with  other  debts,  at  a  gross  amount,  and 
the  whole  thus  returned,  can  make  no 
difference,  provided  the  value  placed  upon 
them  is  what  the  taxpayer  believes  to  be 
their  fair  market  value.  Lewis  v.  Horne,  44 
Ga.  627  (1872). 

Right  to  appeal  penalty  assess¬ 
ment.  —  An  assessment  of  a  penalty  for  a 
breach  of  a  conservation  use  covenant  is 
an  assessment  for  which  a  property  owner 
has  the  right  to  appeal  pursuant  to 


O.C.G.A.  §  48-5-311.  Oconee  County  Bd. 
of  Tax  Assessors  v.  Thomas,  282  Ga.  422, 
651  S.E.2d  45  (2007). 

Mandamus  relief  properly  denied 
since  certification  of  appeals  ob¬ 
tained.  —  Trial  court  did  not  err  by  deny¬ 
ing  a  group  of  property  owners  their  re¬ 
quest  for  mandamus  relief  in  the  nature  of 
finding  that  the  county  board  of  tax  asses¬ 
sors  certified  their  property  tax  appeals 
because  it  was  undisputed  that  the  tax 
appeals  were  physically  delivered  to  the 
trial  court  and  that  it  had  ruled  that  such 
appeals  were  certified  to  it,  thus,  the  prop¬ 
erty  owners  received  the  relief  sought  re¬ 
garding  certification.  Newton  Timber  Co., 
L.L.L.R  v.  Monroe  County  Bd.  of  Tax  As¬ 
sessors,  755  S.E.2d  770  (2014). 

Cited  in  Fulton  County  v.  Strickland, 
251  Ga.  473,  306  S.E.2d  299  (1983);  Ga. 
Power  Co.  v.  Monroe  County,  284  Ga.  App. 
707,  644  S.E.2d  882  (2007). 
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Real-estate  tax  equalization,  reassess¬ 
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quiring  equal  and  uniform  taxation,  76 
ALR2d  1077. 

Tax  assessor’s  civil  liability  to  taxpayer 
for  excessive  or  improper  assessment  of 
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48-5-7.1.  Tangible  real  property  devoted  to  agricultural  pur¬ 
poses  —  Definition;  persons  entitled  to  preferential  tax 
assessment;  covenant  to  maintain  agricultural  pur¬ 
poses;  penalty  for  breach  of  covenant. 


(a)  For  purposes  of  this  article,  the  term  “tangible  real  property 
which  is  devoted  to  bona  fide  agricultural  purposes”: 

(1)  Is  tangible  real  property,  the  primary  use  of  which  is  good  faith 
commercial  production  from  or  on  the  land  of  agricultural  products, 
including  horticultural,  floricultural,  forestry,  dairy,  livestock,  poul¬ 
try,  and  apiarian  products  and  all  other  forms  of  farm  products;  but 
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(2)  Includes  only  the  value  which  is  $100,000.00  or  less  of  the  fair 
market  value  of  tangible  real  property  which  is  devoted  to  the  storage 
or  processing  of  agricultural  products  from  or  on  the  property;  and 

(3)  Excludes  the  entire  value  of  any  residence  located  on  the 
property. 

(b)  No  property  shall  qualify  for  the  preferential  ad  valorem  property 
tax  assessment  provided  for  in  subsection  (b)  of  Code  Section  48-5-7 
unless: 

(1)  It  is  owned  by  one  or  more  natural  or  naturalized  citizens;  or 

(2)  It  is  owned  by  a  family-farm  corporation,  the  controlling 
interest  of  which  is  owned  by  individuals  related  to  each  other  within 
the  fourth  degree  by  civil  reckoning,  and  such  corporation  derived  80 
percent  or  more  of  its  gross  income  for  the  year  immediately  preced¬ 
ing  the  year  in  which  application  for  preferential  assessment  is  made 
from  bona  fide  agricultural  pursuits  carried  out  on  tangible  real 
property  located  in  this  state,  which  property  is  devoted  to  bona  fide 
agricultural  purposes. 

(c)  No  property  shall  qualify  for  said  preferential  assessment  if  such 
assessment  would  result  in  any  person  who  has  a  beneficial  interest  in 
such  property,  including  any  interest  in  the  nature  of  stock  ownership, 
receiving  in  any  tax  year  any  benefit  of  preferential  assessment  as  to 
more  than  2,000  acres.  If  any  taxpayer  has  any  beneficial  interest  in 
more  than  2,000  acres  of  tangible  real  property  which  is  devoted  to  bona 
fide  agricultural  purposes,  such  taxpayer  shall  apply  for  preferential 
assessment  only  as  to  2,000  acres  of  such  land. 

(d)  No  property  shall  qualify  for  preferential  assessment  unless  and 
until  the  owner  of  such  property  agrees  by  covenant  with  the  appropri¬ 
ate  taxing  authority  to  maintain  the  eligible  property  in  bona  fide 
agricultural  purposes  for  a  period  of  at  least  ten  years  beginning  on  the 
first  day  of  January  of  the  year  in  which  such  property  qualifies  for 
preferential  assessment  and  ending  on  the  last  day  of  December  of  the 
tenth  year  of  the  covenant  period.  After  the  expiration  of  any  ten-year 
covenant  period,  the  property  shall  not  qualify  for  further  preferential 
assessment  until  and  unless  the  owner  of  the  property  enters  into  a 
renewal  covenant  for  an  additional  period  of  ten  years. 

(e)  No  property  shall  maintain  its  eligibility  for  preferential  assess¬ 
ment  unless  a  valid  covenant  remains  in  effect  and  unless  the  property 
is  continuously  devoted  to  bona  fide  agricultural  purposes  during  the 
entire  period  of  the  covenant. 

(f)  If  any  change  in  ownership  of  such  qualified  property  occurs 
during  the  covenant  period,  all  qualification  requirements  must  be  met 
again  before  the  property  shall  be  eligible  to  be  continued  for  preferen- 
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tial  assessment.  If  ownership  of  the  property  is  acquired  during  a 
covenant  period  by  a  person  qualified  to  enter  into  an  original  covenant, 
by  a  newly  formed  corporation  the  stock  in  which  is  owned  by  the 
original  covenantor  or  others  related  to  the  original  covenantor  within 
the  fourth  degree  by  civil  reckoning,  or  by  the  personal  representative 
of  an  owner  who  was  a  party  to  the  covenant,  then  the  original  covenant 
may  be  continued  by  such  acquiring  party  for  the  remainder  of  the 
term,  in  which  event  no  breach  of  the  covenant  shall  be  deemed  to  have 
occurred. 

(g)  A  penalty  shall  be  imposed  under  this  subsection  if  during  the 
period  of  the  covenant  entered  into  by  a  taxpayer  the  covenant  is 
breached.  The  penalty  shall  be  computed  by  multiplying  the  amount  by 
which  the  preferential  assessment  has  reduced  taxes  otherwise  due  for 
the  year  in  which  the  breach  occurs  times: 

(1)  A  factor  of  five  if  the  breach  occurs  in  the  first  or  second  year  of 
the  covenant  period; 

(2)  A  factor  of  four  if  the  breach  occurs  during  the  third  or  fourth 
year  of  the  covenant  period; 

(3)  A  factor  of  three  if  the  breach  occurs  during  the  fifth  or  sixth 
year  of  the  covenant  period;  or 

(4)  A  factor  of  two  if  the  breach  occurs  in  the  seventh,  eighth, 
ninth,  or  tenth  year  of  the  covenant  period. 

(h)  A  penalty  imposed  under  subsection  (g)  of  this  Code  section  shall 
bear  interest  at  the  rate  specified  in  Code  Section  48-2-40  from  the  date 
the  covenant  is  breached. 

(i)  Penalties  and  interest  imposed  under  this  Code  section  shall 
constitute  a  lien  against  the  property  and  shall  be  collected  as  other 
unpaid  ad  valorem  taxes  are  collected.  Such  penalties  and  interest  shall 
be  distributed  pro  rata  to  each  taxing  jurisdiction  wherein  the  prefer¬ 
ential  assessment  has  been  granted  based  upon  the  total  amount  by 
which  such  preferential  assessment  has  reduced  taxes  for  each  such 
taxing  jurisdiction  on  the  property  in  question  as  provided  in  this  Code 
section. 

(j)  The  penalty  imposed  by  subsection  (g)  of  this  Code  section  shall 
not  apply  in  any  case  where  a  covenant  is  breached  solely  as  a  result  of: 

(1)  The  acquisition  of  part  or  all  of  the  property  under  the  power  of 
eminent  domain; 

(2)  The  sale  of  part  or  all  of  the  property  to  a  public  or  private 
entity  which  would  have  had  the  authority  to  acquire  the  property 
under  the  power  of  eminent  domain;  or 
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(3)  The  death  of  an  owner  who  was  a  party  to  the  covenant. 

(k)  All  applications  for  preferential  assessment,  including  the  cove¬ 
nant  agreement  required  under  this  Code  section,  shall  be  filed  on  or 
before  the  last  day  for  filing  ad  valorem  tax  returns  in  the  county  for  the 
tax  year  for  which  such  preferential  assessment  shall  be  first  applica¬ 
ble.  An  application  for  continuation  of  preferential  assessment  upon  a 
change  in  ownership  of  the  qualified  property  shall  be  filed  on  or  before 
the  last  date  for  filing  tax  returns  in  the  year  following  the  year  in 
which  the  change  in  ownership  occurred.  Applications  for  preferential 
assessment  shall  be  filed  with  the  county  board  of  tax  assessors  who 
shall  approve  or  deny  the  application.  If  the  application  is  approved  on 
or  after  July  1,  1998,  the  county  board  of  tax  assessors  shall  file  a  copy 
of  the  approved  application  in  the  office  of  the  clerk  of  the  superior  court 
in  the  county  in  which  the  eligible  property  is  located.  The  clerk  of  the 
superior  court  shall  file  and  index  such  application  in  the  real  property 
records  maintained  in  the  clerk’s  office.  Applications  approved  prior  to 
July  1,  1998,  shall  be  filed  and  indexed  in  like  manner  without  payment 
of  any  fee.  If  the  application  is  not  so  recorded  in  the  real  property 
records,  a  transferee  of  the  property  affected  shall  not  be  bound  by  the 
covenant  or  subject  to  any  penalty  for  its  breach.  The  fee  of  the  clerk  of 
the  superior  court  for  recording  such  applications  approved  on  or  after 
July  1,  1998,  shall  be  paid  by  the  owner  of  the  eligible  property  with  the 
application  for  preferential  treatment  and  shall  be  paid  to  the  clerk  by 
the  board  of  tax  assessors  when  the  application  is  filed  with  the  clerk. 
If  the  application  is  denied,  the  board  of  tax  assessors  shall  notify  the 
applicant  in  the  same  manner  that  notices  of  assessment  are  given 
pursuant  to  Code  Section  48-5-306  and  shall  return  any  filing  fees 
advanced  by  the  owner.  Appeals  from  the  denial  of  an  application  by  the 
board  of  tax  assessors  shall  be  made  in  the  same  manner  that  other 
property  tax  appeals  are  made  pursuant  to  Code  Section  48-5-311.  As  to 
property  approved  for  preferential  assessment  prior  to  July  1,  1998,  the 
county  board  of  tax  assessors  shall  file  copies  of  all  approved  applica¬ 
tions  in  the  office  of  the  clerk  of  the  superior  court  not  later  than  August 
14,  1998,  and  the  clerk  shall  file,  index,  and  record  such  approved 
applications,  as  provided  for  in  this  subsection,  with  the  fee  of  the  clerk 
of  the  superior  court  for  filing,  indexing,  and  recording  to  be  paid  out  of 
the  general  funds  of  the  county. 

(l)  The  commissioner  shall  by  regulation  provide  uniform  application 
and  covenant  forms  to  be  used  in  making  application  for  preferential 
assessment.  Such  application  shall  include  an  oath  or  affirmation  by 
the  taxpayer  that  he  has  not  at  any  time  received,  or  made  a  pending 
application  for,  preferential  assessment  in  the  same  or  another  county 
with  respect  to  any  property  which  taken  together  with  property  for 
which  application  is  then  being  made  exceeds  2,000  acres. 

(m)  The  commissioner  shall  annually  submit  a  report  to  the  Gover¬ 
nor  and  members  of  the  General  Assembly  which  shall  show  the  fiscal 
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impact  of  the  preferential  assessment  provided  for  in  this  Code  section. 
The  report  shall  include  the  amount  of  assessed  value  eliminated  from 
each  county’s  digest  as  a  result  of  the  preferential  assessment;  approx¬ 
imate  tax  dollar  losses,  by  county,  to  all  local  governments  affected  by 
such  preferential  assessment;  and  any  recommendations  regarding 
state  and  local  administration  of  this  Code  section,  with  emphasis  upon 
enforcement  problems,  if  any,  attendant  with  this  Code  section.  The 
report  shall  also  include  any  other  data  or  facts  which  the  commissioner 
deems  relevant. 

(n) (l)  The  transfer  prior  to  July  1,  1988,  of  a  part  of  the  property 
subject  to  a  covenant  shall  not  constitute  a  breach  of  a  covenant 
entered  into  before  or  after  July  1,  1984,  if: 

(A)  The  part  of  the  property  so  transferred  is  used  for 
single-family  residential  purposes  and  the  residence  is  occupied  by 
a  person  who  is  related  within  the  fourth  degree  of  civil  reckoning 
to  an  owner  of  the  property  subject  to  the  covenant;  and 

(B)  The  part  of  the  property  so  transferred,  taken  together  with 
any  other  part  of  the  property  so  transferred  during  the  covenant 
period,  does  not  exceed  a  total  of  three  acres. 

(2)  The  transfer  on  or  after  July  1,  1988,  of  a  part  of  the  property 
subject  to  a  covenant  shall  not  constitute  a  breach  of  a  covenant 
entered  into  before  or  after  July  1,  1988,  if: 

(A)  The  part  of  the  property  so  transferred  is  transferred  to  a 
person  who  is  related  within  the  fourth  degree  of  civil  reckoning  to 
an  owner  of  the  property  subject  to  the  covenant;  and 

(B)  The  part  of  the  property  so  transferred,  taken  together  with 
any  other  part  of  the  property  transferred  to  the  same  relative 
during  the  covenant  period,  does  not  exceed  a  total  of  five  acres. 

(o)  The  following  shall  not  constitute  a  breach  of  a  covenant  entered 
into  before  or  after  July  1,  1984: 

(1)  Mineral  exploration  of  the  property  subject  to  the  covenant  or 
the  leasing  of  the  property  subject  to  the  covenant  for  purposes  of 
mineral  exploration  if  the  primary  use  of  the  property  continues  to  be 
the  good  faith  commercial  production  from  or  on  the  land  of  agricul¬ 
tural  products;  or 

(2)  Allowing  all  or  part  of  the  property  subject  to  the  covenant  to  lie 
fallow  or  idle  for  purposes  of  any  land  conservation  program,  for 
purposes  of  any  federal  agricultural  assistance  program,  or  for  other 
agricultural  management  purposes. 

(p)  Property  which  is  subject  to  preferential  assessment  shall  be 
separately  classified  from  all  other  property  on  the  tax  digest;  and  such 
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separate  classification  shall  be  such  as  will  enable  any  person  examin¬ 
ing  the  tax  digest  to  readily  ascertain  that  the  property  is  subject  to 
preferential  assessment.  Covenants  shall  be  public  records  and  shall  be 
indexed  and  maintained  in  such  manner  as  will  allow  members  of  the 
public  to  readily  locate  the  covenant  affecting  any  particular  property 
subject  to  preferential  assessment. 

(q) (l)  In  any  case  in  which  a  covenant  is  breached  solely  as  a  result 
of  the  foreclosure  of  a  deed  to  secure  debt,  or  the  property  is  conveyed 
to  the  lienholder  without  compensation  and  in  lieu  of  foreclosure,  the 
penalty  specified  by  paragraph  (2)  of  this  subsection  shall  apply  and 
the  penalty  specified  by  subsection  (g)  of  this  Code  section  shall  not 
apply  if: 

(A)  The  deed  to  secure  debt  was  executed  as  a  part  of  a  bona  fide 
commercial  loan  transaction  in  which  the  grantor  of  the  deed  to 
secure  debt  received  consideration  equal  in  value  to  the  principal 
amount  of  the  debt  secured  by  the  deed  to  secure  debt; 

(B)  The  loan  was  made  by  a  person  or  financial  institution  who 
or  which  is  regularly  engaged  in  the  business  of  making  loans;  and 

(C)  The  deed  to  secure  debt  was  intended  by  the  parties  as 
security  for  the  loan  and  was  not  intended  for  the  purpose  of 
carrying  out  a  transfer  which  would  otherwise  be  subject  to  the 
penalty  specified  by  subsection  (g)  of  this  Code  section. 

(2)  When  a  breach  occurs  solely  as  a  result  of  a  foreclosure  which 
meets  the  qualifications  of  paragraph  (1)  of  this  subsection,  the 
penalty  imposed  shall  be  the  amount  by  which  preferential  assess¬ 
ment  has  reduced  taxes  otherwise  due  for  the  year  in  which  the 
covenant  is  breached. 

(3)  A  penalty  imposed  under  this  subsection  shall  bear  interest  at 
the  rate  specified  in  Code  Section  48-2-40  from  the  date  the  covenant 
is  breached. 

(r) (l)  In  any  case  in  which  a  covenant  is  breached  solely  as  a  result 
of  a  medically  demonstrable  illness  or  disability  which  renders  the 
owner  of  the  real  property  physically  unable  to  continue  the  property 
in  agricultural  use,  the  penalty  specified  by  paragraph  (2)  of  this 
subsection  shall  apply  and  the  penalty  specified  by  subsection  (g)  of 
this  Code  section  shall  not  apply.  The  penalty  specified  by  paragraph 
(2)  of  this  subsection  shall  likewise  be  substituted  for  the  penalty 
specified  by  subsection  (g)  of  this  Code  section  in  any  case  in  which  a 
covenant  is  breached  solely  as  a  result  of  a  medically  demonstrable 
illness  or  disability  which  renders  the  operator  of  the  real  property 
physically  unable  to  continue  the  property  in  agricultural  use, 
provided  that  the  alternative  penalty  shall  apply  in  this  case  only  if 
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the  operator  of  the  real  property  is  a  member  of  the  family  owning  a 
family-farm  corporation  which  owns  the  real  property. 

(2)  When  a  breach  occurs  which  meets  the  qualifications  of  para¬ 
graph  (1)  of  this  subsection,  the  penalty  imposed  shall  be  the  amount 
by  which  preferential  assessment  has  reduced  taxes  otherwise  due 
for  the  year  during  which  the  covenant  is  breached. 

(3)  A  penalty  imposed  under  this  subsection  shall  bear  interest  at 
the  rate  specified  in  Code  Section  48-2-40  from  the  date  the  covenant 
is  breached. 

(4)  Prior  to  the  imposition  of  the  alternative  penalty  authorized  by 
this  subsection  in  lieu  of  the  penalty  specified  by  subsection  (g)  of  this 
Code  section,  the  board  of  tax  assessors  shall  require  satisfactory 
evidence  which  clearly  demonstrates  that  the  breach  is  the  result  of 
a  medically  demonstrable  illness  or  disability  which  meets  the 
qualifications  of  paragraph  (1)  of  this  subsection. 

(r.l)  In  any  case  in  which  a  covenant  is  breached  solely  as  a  result  of 
an  owner  electing  to  discontinue  the  property  in  its  qualifying  use, 
provided  such  owner  has  renewed  without  an  intervening  lapse  at  least 
once  the  covenant  under  this  Code  section,  has  reached  the  age  of  65  or 
older,  and  has  kept  the  property  in  a  qualifying  use  under  the  renewal 
covenant  for  at  least  three  years  the  penalty  specified  by  subsection  (g) 
of  this  Code  section  shall  not  apply  and  the  penalty  imposed  shall  be  the 
amount  by  which  preferential  assessment  has  reduced  taxes  otherwise 
due  for  the  year  in  which  the  covenant  is  breached.  Such  penalty  shall 
bear  interest  at  the  rate  specified  in  Code  Section  48-2-40  from  the  date 
of  the  breach.  Such  election  shall  be  in  writing  and  shall  not  become 
effective  until  filed  with  the  county  board  of  tax  assessors. 

(s)  Property  which  is  subject  to  preferential  assessment  and  which  is 
subject  to  a  covenant  under  this  Code  section  may  be  changed  from  such 
covenant  and  placed  in  a  covenant  for  bona  fide  conservation  use  under 
Code  Section  48-5-7.4  if  such  property  meets  all  of  the  requirements 
and  conditions  specified  in  Code  Section  48-5-7.4.  Any  such  change  shall 
terminate  the  covenant  under  this  Code  section,  shall  not  constitute  a 
breach  of  the  covenant  under  this  Code  section,  and  shall  require  the 
establishment  of  a  new  covenant  period  under  Code  Section  48-5-7.4. 
No  property  may  be  changed  under  this  subsection  more  than  once. 

(t)  At  such  time  as  the  property  ceases  to  be  eligible  for  preferential 
assessment  or  when  any  ten-year  covenant  period  expires  and  the 
property  does  not  qualify  for  further  preferential  assessment,  the  owner 
of  the  property  shall  file  an  application  for  release  of  preferential 
treatment  with  the  county  board  of  tax  assessors  who  shall  approve  the 
release  upon  verification  that  all  taxes  and  penalties  with  respect  to  the 
property  have  been  satisfied.  After  the  application  for  release  has  been 
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approved  by  the  board  of  tax  assessors,  the  board  shall  file  the  release 
in  the  office  of  the  clerk  of  the  superior  court  in  the  county  in  which  the 
original  covenant  was  filed.  The  clerk  of  the  superior  court  shall  file  and 
index  such  release  in  the  real  property  records  maintained  in  the  clerk’s 
office.  No  fee  shall  be  paid  to  the  clerk  of  the  superior  court  for  recording 
such  release.  The  commissioner  shall  by  regulation  provide  uniform 
release  forms.  (Code  1981,  §  48-5-7.1,  enacted  by  Ga.  L.  1983,  p.  1850, 
§  3;  Ga.  L.  1984,  p.  22,  §  48;  Ga.  L.  1984,  p.  686,  §  1;  Ga.  L.  1985,  p. 
149,  §  48;  Ga.  L.  1986,  p.  820,  §  1;  Ga.  L.  1987,  p.  286,  §§  1-3;  Ga.  L. 
1988,  p.  895,  §  1;  Ga.  L.  1990,  p.  292,  §  1;  Ga.  L.  1991,  p.  668,  §  1;  Ga. 


L.  1991,  p.  1903,  §  5;  Ga.  L.  1998, 
§  1;  Ga.  L.  2002,  p.  1031,  §  1;  Ga. 

The  2017  amendment,  effective  May 
9,  2017,  part  of  an  Act  to  revise,  modern¬ 
ize,  and  correct  the  Code,  in  subsection 
(a),  substituted  “For  purposes  of  this  arti¬ 
cle,  the  term”  for  “For  purposes  of  this 
article,”  and  revised  punctuation. 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  1985, 
“convenant”  was  changed  to  “covenant”  in 
the  introductory  language  of  subsection 
(n)  and  in  paragraph  (o)(2). 

Editor’s  notes.  —  Ga.  L.  1983,  p.  1850, 
§  1,  effective  April  8,  1983,  not  codified  by 
the  General  Assembly,  provided  that:  “It  is 
the  intent  of  this  Act  to  implement  certain 
changes  imposed  by  Article  VII,  Section  I, 
Paragraph  III,  subparagraph  (c)  of  the 
Constitution  of  the  State  of  Georgia.” 

Ga.  L.  1983,  p.  1850,  §  4,  effective  April 
8,  1983,  not  codified  by  the  General  As¬ 
sembly,  provided  that  that  Act  (§  3  of 
which  enacted  this  Code  section)  “shall 
apply  to  all  tax  years  beginning  on  or  after 
January  1,  1984.” 


p.  553,  §§  1,  2;  Ga.  L.  1999,  p.  589, 
L.  2017,  p.  774,  §  48/HB  323.) 

Ga.  L.  1987,  p.  286,  §  4,  not  codified  by 
the  General  Assembly,  provided  that  the 
amendments  to  subsections  (g),  (q)  and  (r) 
by  that  Act  shall  apply  to  breaches  occur¬ 
ring  on  or  after  the  effective  date  of  the 
Act  [March  26,  1987]  and  the  amendment 
to  subsection  (k)  shall  apply  with  respect 
to  changes  of  ownership  occurring  during 
calendar  year  1986  or  at  any  time  there¬ 
after. 

Ga.  L.  1991,  p.  1903,  §  15,  not  codified 
by  the  General  Assembly,  provides  that 
the  amendment  to  this  Code  section  by 
that  act  shall  be  applicable  beginning  Jan¬ 
uary  1,  1992,  with  respect  to  ad  valorem 
taxation  of  timber  and  shall  be  applicable 
beginning  January  1,  1992,  for  all  other 
purposes.  Taxation  for  prior  periods  shall 
continue  to  be  governed  by  prior  law. 

Ga.  L.  2002,  p.  1031,  §  9,  not  codified  by 
the  General  Assembly,  provided  that  the 
Act  shall  be  applicable  to  all  taxable  years 
beginning  on  or  after  January  1,  2002. 


JUDICIAL  DECISIONS 


Construction  with  other  law.  —  As¬ 
sessments  lacked  uniformity  in  failing  to 
follow  the  mandates  of  O.C.G.A.  §  48-5-2 
regarding  consideration  of  “existing  use  of 
the  property”  and  “other  factors  deemed 
pertinent  in  arriving  at  fair  market  value” 
and  in  failing  to  exempt  standing  timber 


under  the  mandate  of  paragraph  (a)(1)  of 
O.C.G.A.  §  48-5-7.1  and  O.C.G.A. 
§  48-5-7.5  as  set  forth  in  Ga.  Const.  1983, 
Art.  VII,  Sec.  I,  Para.  III.  Leverett  v. 
Jasper  County  Bd.  of  Tax  Assessors,  233 
Ga.  App.  470,  504  S.E.2d  559  (1998). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Transfer  of  portion  of  property.  — 

Subsection  (f)  of  O.C.G.A.  §  48-5-7.1  does 
not  require  that  all  property  subject  to  a 


covenant  be  transferred  before  the  cove¬ 
nant  can  be  continued  pursuant  to  that 
provision.  1987  Op.  Att’y  Gen.  No.  U87-14. 
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Subsections  (f)  and  (n)  may  be  im-  relative  with  respect  to  the  remaining 
plemented  concurrently,  which  would  acreage  transferred  which  is  to  be  contin- 
allow  the  transfer  of  up  to  three  acres  of  ued  in  agricultural  usage  as  required  by 
land  to  a  relative  for  the  purpose  of  build-  the  statute.  1987  Op.  Att’y  Gen.  No. 
ing  a  residence,  while  also  allowing  the  U87-10. 
covenant  to  be  continued  by  the  same 

48-5-7.2.  Certification  as  rehabilitated  historic  property  for 
purposes  of  preferential  assessment. 

(a)(1)  For  the  purposes  of  this  article,  “rehabilitated  historic  prop¬ 
erty”  means  tangible  real  property  which: 

(A)  Qualifies  for  listing  on  the  Georgia  Register  of  Historic 
Places  as  provided  in  Part  1  of  Article  3  of  Chapter  3  of  Title  12; 

(B)  Is  in  the  process  of  or  has  been  substantially  rehabilitated, 
provided  that  in  the  case  of  owner  occupied  residential  real 
property  the  rehabilitation  has  increased  the  fair  market  value  of 
the  building  or  structure  by  not  less  than  50  percent,  or,  in  the  case 
of  income-producing  real  property,  the  rehabilitation  has  increased 
the  fair  market  value  of  the  building  or  structure  by  not  less  than 
100  percent,  or,  in  the  case  of  real  property  used  primarily  as 
residential  property  but  partially  as  income-producing  property, 
the  rehabilitation  has  increased  the  fair  market  value  of  the 
building  or  structure  by  not  less  than  75  percent,  provided  that  the 
exact  percentage  of  such  increase  in  the  fair  market  value  to  be 
required  shall  be  determined  by  rules  and  regulations  promulgated 
by  the  Board  of  Natural  Resources.  For  the  purposes  of  this 
subparagraph,  the  term  “fair  market  value”  shall  mean  the  fair 
market  value  of  the  property,  excluding  the  provisions  of  subpara¬ 
graph  (C)  of  paragraph  (3)  of  Code  Section  48-5-2; 

(C)  The  rehabilitation  of  which  meets  the  rehabilitation  stan¬ 
dards  as  provided  in  regulations  promulgated  by  the  Department 
of  Natural  Resources;  and 

(D)  Has  been  certified  by  the  Department  of  Natural  Resources 
as  rehabilitated  historic  property  eligible  for  preferential  assess¬ 
ment. 

(2)  The  preferential  classification  and  assessment  of  rehabilitated 
historic  property  provided  for  in  this  Code  section  shall  apply  to  the 
building  or  structure  which  is  the  subject  of  the  rehabilitation,  the 
real  property  on  which  the  building  or  structure  is  located,  and  not 
more  than  two  acres  of  real  property  surrounding  the  building  or 
structure.  The  remaining  property  shall  be  assessed  for  tax  purposes 
as  otherwise  provided  by  law. 

(3)  Property  may  qualify  as  historic  property  only  if  substantial 
rehabilitation  of  such  property  was  initiated  after  January  1,  1989, 
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and  only  property  which  has  been  certified  as  rehabilitated  historic 
property  by  the  Department  of  Natural  Resources  after  July  1,  1989, 
may  qualify  for  preferential  assessment. 

(b)  In  order  for  property  to  qualify  for  preferential  assessment  as 
provided  for  in  subsection  (c)  of  Code  Section  48-5-7,  the  property  must 
receive  certification  as  rehabilitated  historic  property  as  defined  in 
paragraph  (1)  of  subsection  (a)  of  this  Code  section  and  pursuant  to 
regulations  promulgated  by  the  Department  of  Natural  Resources. 
Applications  for  certification  of  such  property  shall  be  accompanied  by 
a  fee  specified  by  rules  and  regulations  of  the  Board  of  Natural 
Resources.  The  Department  of  Natural  Resources  may,  at  its  discretion, 
delegate  its  responsibilities  conferred  under  subparagraph  (a)(1)(C)  of 
this  Code  section. 

(c)  Upon  a  property  owner’s  receiving  preliminary  certification  pur¬ 
suant  to  the  provisions  of  subsection  (b)  of  this  Code  section,  such 
property  owner  shall  submit  a  copy  of  such  preliminary  certification  to 
the  county  board  of  tax  assessors.  A  property  owner  shall  have  24 
months  from  the  date  that  preliminary  certification  is  received  pursu¬ 
ant  to  subsection  (b)  of  this  Code  section  in  which  to  complete  the 
rehabilitation  of  such  property  in  conformity  with  the  application 
approved  by  the  Department  of  Natural  Resources.  After  receiving  the 
preliminary  certification  from  the  property  owner,  the  county  board  of 
tax  assessors  shall  not  increase  the  assessed  value  of  such  property 
during  the  period  of  rehabilitation  of  such  property,  not  to  exceed  two 
years.  During  such  period  of  rehabilitation  of  the  property,  the  county 
tax  receiver  or  tax  commissioner  shall  enter  upon  the  tax  digest  a 
notation  that  the  property  is  subject  to  preferential  assessment  and 
shall  also  enter  an  assessment  of  the  fair  market  value  of  the  property, 
excluding  the  preferential  assessment  authorized  by  this  Code  section. 
Any  taxes  not  paid  on  the  property  as  a  result  of  the  preliminary 
certification  and  frozen  assessed  value  of  the  property  shall  be  consid¬ 
ered  deferred  until  a  final  determination  is  made  as  to  whether  such 
property  qualifies  for  preferential  assessment  as  provided  in  this  Code 
section. 

(d)  Upon  the  completion  of  the  rehabilitation  of  such  property,  the 
property  owner  shall  submit  a  request  in  writing  for  final  certification 
to  the  Department  of  Natural  Resources.  The  Department  of  Natural 
Resources  shall  determine  whether  such  property  as  rehabilitated 
constitutes  historic  property  which  will  be  listed  on  the  Georgia 
Register  of  Historic  Places  and  which  qualifies  for  preferential  assess¬ 
ment.  The  Department  of  Natural  Resources  shall  issue  to  the  property 
owner  a  final  certification  if  such  property  so  qualifies. 

(e)  Upon  receipt  of  final  certification  from  the  Department  of  Natural 
Resources,  a  property  owner  desiring  classification  of  any  such  historic 
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property  as  rehabilitated  historic  property  in  order  to  receive  the 
preferential  assessment  shall  make  application  to  the  county  board  of 
tax  assessors  and  include  the  order  of  final  certification  with  such 
application.  The  county  board  of  tax  assessors  shall  determine  if  the 
value  of  the  building  or  structure  has  been  increased  in  accordance  with 
the  provisions  of  subparagraph  (a)(1)(B)  of  this  Code  section;  provided, 
however,  that,  if  the  property  owner  can  document  expenditures  on 
rehabilitation  of  owner  occupied  property  of  not  less  than  50  percent  of 
the  fair  market  value  of  the  building  or  structure  at  the  time  of  the 
preliminary  certification  of  the  property,  or,  in  the  case  of 
income-producing  property,  expenditures  on  rehabilitation  of  such 
property  of  not  less  than  100  percent  of  the  fair  market  value  of  the 
building  or  structure  at  the  time  of  preliminary  certification  of  the 
property,  or,  in  the  case  of  real  property  used  primarily  as  residential 
property  but  partially  as  income-producing  property,  expenditures  on 
rehabilitation  of  such  property  of  not  less  than  75  percent  of  the  fair 
market  value  of  the  building  or  structure  at  the  time  of  preliminary 
certification  of  the  property,  the  county  board  of  tax  assessors  shall  be 
required  to  grant  preferential  assessment  to  such  property.  For  the 
purposes  of  this  subsection,  the  term  “fair  market  value”  shall  mean  the 
fair  market  value  of  the  building  or  structure,  excluding  the  provisions 
of  subparagraph  (C)  of  paragraph  (3)  of  Code  Section  48-5-2;  and  such 
rehabilitation  expenditures  shall  also  include  expenditures  incurred  in 
preserving  specimen  trees  upon  not  more  than  two  acres  of  real 
property  surrounding  the  building  or  structure.  As  used  in  this  Code 
section,  the  term  “specimen  tree”  means  any  tree  having  a  trunk 
diameter  of  30  inches  or  more.  The  county  board  of  tax  assessors  shall 
make  the  determination  within  30  days  after  receiving  the  application 
and  shall  notify  the  applicant  in  the  same  manner  that  notices  of 
assessment  are  given  pursuant  to  Code  Section  48-5-306.  Appeals  from 
the  denial  of  an  application  for  preferential  assessment  by  the  board  of 
tax  assessors  shall  be  made  in  the  same  manner  that  other  property  tax 
appeals  are  made  pursuant  to  Code  Section  48-5-311. 

(f )  A  property  owner  who  fails  to  have  property  classified  as  rehabil¬ 
itated  historic  property  and  listed  on  the  Georgia  Register  of  Historic 
Places  for  the  preferential  assessment  shall  be  required  to  pay  the 
difference  between  the  amount  of  taxes  on  the  property  during  the 
period  that  the  assessment  was  frozen  pursuant  to  the  provisions  of 
subsection  (c)  of  this  Code  section  and  the  amount  of  taxes  which  would 
have  been  due  had  the  property  been  assessed  at  the  regular  fair 
market  value,  plus  interest  at  the  rate  prescribed  in  Code  Section 
48-2-40. 

(g) (1)  Property  which  has  been  classified  by  the  county  board  of  tax 

assessors  as  rehabilitated  historic  property  shall  be  eligible  for  the 

preferential  assessment  provided  for  in  subsection  (c)  of  Code  Section 
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48-5-7;  provided,  however,  that,  for  the  purposes  of  determining  the 
years  of  eligibility  for  preferential  assessment,  the  tax  year  following 
the  year  in  which  the  preliminary  certification  was  filed  with  the 
county  board  of  tax  assessors  pursuant  to  subsection  (c)  of  this  Code 
section  shall  be  considered  and  counted  as  the  first  year  of  eligibility 

(2)  Property  which  is  subject  to  preferential  assessment  shall  be 
separately  classified  from  all  other  property  on  the  tax  digest;  and 
such  separate  classification  shall  be  such  as  will  enable  any  person 
examining  the  tax  digest  to  ascertain  readily  that  the  property  is 
subject  to  preferential  assessment. 

(3)  The  county  tax  receiver  or  tax  commissioner  shall  enter  upon 
the  tax  digest  as  the  basis  or  value  of  a  parcel  of  rehabilitated  historic 
property  a  value  equal  to  the  greater  of  the  acquisition  cost  of  the 
property  or  the  assessment  of  the  fair  market  value  of  the  property  as 
recorded  in  the  county  tax  digest  at  the  time  preliminary  certification 
on  such  property  was  received  by  the  county  board  of  tax  assessors 
pursuant  to  subsection  (c)  of  this  Code  section.  Property  classified  as 
rehabilitated  historic  property  shall  be  recorded  upon  the  tax  digest 
as  provided  in  this  Code  section  for  nine  consecutive  assessment 
years,  and  the  notation  “rehabilitated  historic  property”  shall  be 
entered  on  the  tax  digest  adjacent  to  the  valuation  of  such  property  to 
indicate  that  the  property  is  being  preferentially  assessed.  The  tax 
commissioner  or  tax  receiver  shall  also  enter  upon  the  tax  digest  an 
assessment  of  the  fair  market  value  of  the  property  each  year, 
excluding  the  provisions  of  subparagraph  (C)  of  paragraph  (3)  of  Code 
Section  48-5-2. 

(h)  When  property  has  once  been  classified  and  assessed  as  rehabil¬ 
itated  historic  property,  it  shall  remain  so  classified  and  be  granted  the 
special  assessment  until  the  property  becomes  disqualified  by  any  one 
of  the  following: 

(1)  Written  notice  by  the  taxpayer  to  the  county  tax  commissioner 
or  receiver  to  remove  the  preferential  classification  and  assessment; 

(2)  Sale  or  transfer  of  ownership  making  the  property  exempt  from 
property  taxation; 

(3)  Decertification  of  such  property  by  the  Department  of  Natural 
Resources.  The  Department  of  Natural  Resources  has  the  authority 
to  decertify  any  property  which  no  longer  possesses  the  qualities  and 
features  which  made  it  eligible  for  the  Georgia  Register  of  Historic 
Places  or  which  has  been  altered  through  inappropriate  rehabilita¬ 
tion  as  determined  by  the  Department  of  Natural  Resources.  The  sale 
or  transfer  to  a  new  owner  shall  not  operate  to  disqualify  the  property 
from  preferential  classification  and  assessment  so  long  as  the  prop¬ 
erty  continues  to  qualify  as  rehabilitated  historic  property.  When  for 
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any  reason  the  property  or  any  portion  thereof  ceases  to  qualify  as 
rehabilitated  historic  property,  the  owner  at  the  time  of  change  shall 
notify  the  Department  of  Natural  Resources  and  the  county  board  of 
tax  assessors  prior  to  the  next  January;  or 

(4)  The  expiration  of  nine  years  during  which  the  property  was 
classified  and  assessed  as  rehabilitated  historic  property;  provided, 
however,  that  any  such  property  may  qualify  thereafter  as  rehabili¬ 
tated  historic  property  if  such  property  is  subject  to  subsequent 
rehabilitation  and  qualifies  under  the  provisions  of  this  Code  section. 

(i)  Any  person  who  is  aggrieved  or  adversely  affected  by  any  order  or 
action  of  the  Department  of  Natural  Resources  pursuant  to  this  Code 
section  shall,  upon  petition  within  30  days  after  the  issuance  of  such 
order  or  taking  of  such  action,  have  a  right  to  a  hearing  before  an 
administrative  law  judge  appointed  by  the  Board  of  Natural  Resources. 
The  hearing  before  the  administrative  law  judge  shall  be  conducted  in 
accordance  with  Chapter  13  of  Title  50,  the  “Georgia  Administrative 
Procedure  Act.”  The  decision  of  the  administrative  law  judge  shall 
constitute  the  final  decision  of  the  board  and  any  party  to  the  hearing, 
including  the  Department  of  Natural  Resources,  shall  have  the  right  of 
judicial  review  thereof  in  accordance  with  Chapter  13  of  Title  50,  the 
“Georgia  Administrative  Procedure  Act.” 

(j) (l)  The  taxes  and  interest  deferred  pursuant  to  this  Code  section 
shall  constitute  a  prior  lien  and  shall  attach  as  of  the  date  and  in  the 
same  manner  and  shall  be  collected  as  are  other  liens  for  taxes,  as 
provided  for  under  this  title,  but  the  deferred  taxes  and  interest  shall 
only  be  due,  payable,  and  delinquent  as  provided  in  this  Code  section. 

(2)  Liens  for  taxes  deferred  under  this  Code  section,  except  for  any 
lien  covering  the  then  current  tax  year,  shall  not  be  divested  by  an 
award  for  year’s  support  authorized  pursuant  to  former  Chapter  5  of 
Title  53  as  such  existed  on  December  31,  1997,  if  applicable,  or 
Chapter  3  of  Title  53.  (Code  1981,  §  48-5-7.2,  enacted  by  Ga.  L.  1989, 
p.  1585,  §  3;  Ga.  L.  1992,  p.  6,  §  48;  Ga.  L.  1998,  p.  128,  §  48;  Ga.  L. 
2000,  p.  775,  §  1;  Ga.  L.  2011,  p.  752,  §  48/HB  142.) 


Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  1991,  “owner’s” 
was  substituted  for  “owner”  near  the  be¬ 
ginning  of  subsection  (c). 

Administrative  rules  and  regula¬ 
tions.  —  Preliminary  and  Final  Certifica¬ 
tion  of  Rehabilitated  Historic  Properties, 
Official  Compilation  of  the  Rules  and  Reg¬ 
ulations  of  the  State  of  Georgia,  Georgia 
Department  of  Natural  Resources,  His¬ 
toric  Preservation,  Chapter  391-5-11. 


Law  reviews.  —  For  article,  “The  Tax 
Abatement  Program  for  Historic  Proper¬ 
ties  in  Georgia,”  see  28  Ga.  St.  B.  J.  129 
(1992). 

For  note  on  the  1989  enactment  of  this 
Code  section,  see  6  Ga.  St.  U.  L.  Rev.  173 
(1989).  For  note  on  the  2000  amendment 
of  this  Code  section,  see  17  Ga.  St.  U.  L. 
Rev.  274  (2000). 
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JUDICIAL  DECISIONS 


Final  certification  from  Depart¬ 
ment  of  Natural  Resources  not  re¬ 
quired  in  two-year  time  frame.  —  Un¬ 
der  O.C.G.A.  §  48-5-7.2,  an  owner  needed 
only  to  complete  the  rehabilitation  of 
property  within  24  months  in  order  to  be 
allowed  to  apply  for  and  obtain  certifica¬ 
tion  of  the  property  as  rehabilitated  his¬ 
toric  property  for  purposes  of  preferential 
assessment  under  O.C.G.A.  §  48-5-7(c) 
and  there  was  no  statutory  basis  that  the 
owner  obtain  final  certification  from  the 
Department  of  Natural  Resources  within 
that  two  year  time  frame.  Chatham 
County  Bd.  of  Tax  Assessors  v.  Emmoth, 
278  Ga.  144,  598  S.E.2d  495  (2004). 


Simultaneous  application  of  local 
Act  homestead  exemption  was  not 
precluded.  — Although  an  owner’s  prop¬ 
erty  qualified  for  preferential  assessment 
under  the  Rehabilitated  Historic  Property 
Preferential  Assessment  Act  (RHPPA), 
O.C.G.A.  §  48-5-7.2,  the  owner  was  al¬ 
lowed  to  use  the  effective  date  of  the  local 
Act  homestead  exemption,  Ga.  L.  1999,  p. 
4213,  §  1,  as  the  base  year  for  the  fair 
market  valuation  assessment  of  the  prop¬ 
erty  because  the  simultaneous  application 
of  the  RHPPA  and  the  local  Act  homestead 
exemption  was  not  precluded.  Chatham 
County  Bd.  of  Tax  Assessors  v.  Bock,  299 
Ga.  App.  257,  682  S.E.2d  355  (2009). 


48-5-7.3.  Landmark  historic  property. 


(a)(1)  As  used  in  this  Code  section,  the  term  “landmark  historic 
property”  means  tangible  real  property  which: 

(A)  Has  been  listed  on  the  National  Register  of  Historic  Places  or 
on  the  Georgia  Register  of  Historic  Places  as  provided  in  Part  1  of 
Article  3  of  Chapter  3  of  Title  12  and  has  been  so  certified  by  the 
Department  of  Natural  Resources;  and 

(B)  Has  been  certified  by  a  local  government  as  landmark 
historic  property  having  exceptional  architectural,  historic,  or 
cultural  significance  pursuant  to  a  comprehensive  local  historic 
preservation  or  landmark  ordinance  which  is  of  general  application 
within  such  locality  and  has  been  approved  as  such  by  the  state 
historic  preservation  officer. 

(2)  The  preferential  classification  and  assessment  of  landmark 
historic  property  provided  for  in  this  Code  section  shall  apply  to  the 
building  or  structure  which  is  listed  on  the  National  Register  of 
Historic  Places  or  on  the  Georgia  Register  of  Historic  Places,  the  real 
property  on  which  the  building  or  structure  is  located,  and  not  more 
than  two  acres  of  real  property  surrounding  the  building  or  structure. 
The  remaining  property  shall  be  assessed  for  tax  purposes  as  other¬ 
wise  provided  by  law. 

(3)  Property  may  qualify  as  landmark  historic  property  and  be 
eligible  to  receive  the  preferential  assessment  provided  for  in  this 
Code  section  only  if  the  local  governing  authority  has  adopted  an 
ordinance  authorizing  such  preferential  assessments  for  landmark 
historic  property  under  this  Code  section.  Notwithstanding  any  other 
provision  of  this  paragraph,  said  ordinances  may  extend  the  prefer- 
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ential  assessment  authorized  by  this  Code  section  to  tangible 
income-producing  real  property,  tangible  nonincome-producing  real 
property,  or  combination  thereof,  so  as  to  encourage  the  preservation 
of  historic  properties  and  assist  in  the  revitalization  of  historic  areas. 

(b)  In  order  for  property  to  qualify  under  this  Code  section  for 
preferential  assessment  as  provided  for  in  subsection  (c.l)  of  Code 
Section  48-5-7,  the  property  must  receive  the  certifications  required  for 
landmark  historic  property  as  defined  in  paragraph  (1)  of  subsection  (a) 
of  this  Code  section. 

(c)  Upon  receipt  of  said  certifications,  a  property  owner  desiring 
classification  of  any  such  historic  property  as  landmark  historic  prop¬ 
erty  in  order  to  receive  the  preferential  assessment  shall  make  appli¬ 
cation  to  the  county  board  of  tax  assessors  and  include  said  certifica¬ 
tions  with  such  application.  The  county  board  of  tax  assessors  shall 
determine  if  the  provisions  of  this  Code  section  have  been  complied  with 
and  upon  such  determination,  the  county  board  of  tax  assessors  shall  be 
required  to  grant  preferential  assessment  to  such  property.  The  county 
board  of  tax  assessors  shall  make  the  determination  within  30  days 
after  receiving  the  application  and  shall  notify  the  applicant  in  the 
same  manner  that  notices  of  assessment  are  given  pursuant  to  Code 
Section  48-5-306.  Appeals  from  the  denial  of  an  application  for  prefer¬ 
ential  assessment  by  the  board  of  tax  assessors  shall  be  made  in  the 
same  manner  that  other  property  tax  appeals  are  made  pursuant  to 
Code  Section  48-5-311. 

(d) (1)  Property  which  has  been  classified  by  the  county  board  of  tax 
assessors  as  landmark  historic  property  shall  be  immediately  eligible 
for  the  preferential  assessment  provided  for  in  subsection  (c.l)  of 
Code  Section  48-5-7;  provided,  however,  that,  for  the  purposes  of 
determining  the  years  of  eligibility  for  preferential  assessment,  the 
tax  year  following  the  year  in  which  the  certification  was  filed  with 
the  county  board  of  tax  assessors  pursuant  to  subsection  (c)  of  this 
Code  section  shall  be  considered  and  counted  as  the  first  year  of 
eligibility. 

(2)  Property  which  is  subject  to  preferential  assessment  shall  be 
separately  classified  from  all  other  property  on  the  tax  digest;  and 
such  separate  classification  shall  be  such  as  will  enable  any  person 
examining  the  tax  digest  to  ascertain  readily  that  the  property  is 
subject  to  preferential  assessment. 

(3)  The  county  tax  receiver  or  tax  commissioner  shall  enter  upon 
the  tax  digest  as  the  basis  or  value  of  a  parcel  of  landmark  historic 
property  a  value  equal  to  the  greater  of  the  acquisition  cost  of  the 
property  or  the  assessment  of  the  fair  market  value  of  the  property  as 
recorded  in  the  county  tax  digest  at  the  time  certification  on  such 
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property  was  received  by  the  county  board  of  tax  assessors  pursuant 
to  subsection  (c)  of  this  Code  section.  Property  classified  as  landmark 
historic  property  shall  be  recorded  upon  the  tax  digest  as  provided  in 
this  Code  section  for  nine  consecutive  assessment  years,  and  the 
notation  “landmark  historic  property”  shall  be  entered  on  the  tax 
digest  adjacent  to  the  valuation  of  such  property  to  indicate  that  the 
property  is  being  preferentially  assessed.  The  tax  commissioner  or 
tax  receiver  shall  also  enter  upon  the  tax  digest  an  assessment  of  the 
fair  market  value  of  the  property  each  year,  excluding  the  provisions 
of  subparagraph  (D)  of  paragraph  (3)  of  Code  Section  48-5-2. 

(e)(1)  When  property  has  once  been  classified  and  assessed  as 
landmark  historic  property,  it  shall  remain  so  classified  and  be 
granted  the  special  assessment  until  the  property  becomes  disquali¬ 
fied  by  any  one  of  the  following: 

(A)  Written  notice  by  the  taxpayer  to  the  county  tax  commis¬ 
sioner  or  receiver  to  remove  the  preferential  classification  and 
assessment; 

(B)  Sale  or  transfer  of  ownership  making  the  property  exempt 
from  property  taxation; 

(C)  Decertification  of  such  property  by  the  Department  of  Nat¬ 
ural  Resources.  The  Department  of  Natural  Resources  has  the 
authority  to  decertify  any  property  which  no  longer  possesses  the 
qualities  and  features  which  made  it  eligible  for  the  Georgia 
Register  of  Historic  Places  or  which  has  been  altered  through 
inappropriate  rehabilitation  as  determined  by  the  Department  of 
Natural  Resources.  The  sale  or  transfer  to  a  new  owner  shall  not 
operate  to  disqualify  the  property  from  preferential  classification 
and  assessment  so  long  as  the  property  continues  to  qualify  as 
landmark  historic  property,  except  as  specified  in  subparagraph  (B) 
of  this  paragraph.  When  for  any  reason  the  property  or  any  portion 
thereof  ceases  to  qualify  as  landmark  historic  property,  the  owner 
at  the  time  of  change  shall  notify  the  Department  of  Natural 
Resources  and  the  county  board  of  tax  assessors  prior  to  the  next 
January; 

(D)  Decertification  of  such  property  by  the  local  governing  au¬ 
thority  for  failure  to  maintain  such  property  in  a  standard  condi¬ 
tion  as  specified  in  the  local  historic  preservation  or  landmark 
ordinance  or  in  local  building  codes;  or 

(E)  The  expiration  of  nine  years  during  which  the  property  was 
classified  and  assessed  as  landmark  historic  property;  provided, 
however,  that  any  such  property  may  qualify  thereafter  as  land¬ 
mark  historic  property  if  such  property  is  subject  to  subsequent 
rehabilitation  and  qualifies  under  other  portions  of  the  historic 
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properties  tax  incentive  program  contained  within  the  provisions  of 
this  Code  section. 

(2)  Except  as  otherwise  provided  in  this  Code  section,  if  a  property 
becomes  disqualified  pursuant  to  any  provision  of  this  subsection,  the 
decertification  shall  be  transmitted  to  the  county  board  of  tax 
assessors  and  said  assessors  shall  appropriately  notate  the  property 
as  decertified.  Such  property  shall  not  be  eligible  to  receive  the 
preferential  assessment  provided  for  in  this  Code  section  during  the 
taxable  year  in  which  such  disqualification  occurs. 

(f )  Any  person  who  is  aggrieved  or  adversely  affected  by  any  order  or 
action  of  the  Department  of  Natural  Resources  pursuant  to  this 
subsection  shall,  upon  petition  within  30  days  after  the  issuance  of  such 
order  or  taking  of  such  action,  have  a  right  to  a  hearing  before  an 
administrative  law  judge  appointed  by  the  Board  of  Natural  Resources. 
The  hearing  before  the  administrative  law  judge  shall  be  conducted  in 
accordance  with  Chapter  13  of  Title  50,  the  “Georgia  Administrative 
Procedure  Act.”  The  decision  of  the  administrative  law  judge  shall 
constitute  the  final  decision  of  the  board  and  any  party  to  the  hearing, 
including  the  Department  of  Natural  Resources,  shall  have  the  right  of 
judicial  review  thereof  in  accordance  with  Chapter  13  of  Title  50,  the 
“Georgia  Administrative  Procedure  Act.” 

(g)  No  property  shall  be  eligible  to  receive  simultaneously  more  than 
one  of  the  preferential  assessments  provided  for  in  this  Code  section 
and  Code  Section  48-5-7.2. 

(h)  Any  landmark  historic  property  which  lies  within  a  locally 
designated  landmark  or  historic  preservation  district  which  is  predom¬ 
inantly  a  residential  district  as  determined  by  the  local  governing 
authority  shall  not  be  eligible  for  the  preferential  assessment  provided 
for  in  this  subsection  if  such  landmark  historic  property  constitutes  a 
nonconforming  use  pursuant  to  applicable  local  zoning  ordinances  or  if 
such  landmark  historic  property  does  not  contribute  to  the  architec¬ 
tural,  historic,  or  cultural  values  for  which  said  district  is  significant. 

(i) (l)  The  difference  between  the  preferential  assessment  granted  by 
this  Code  section  and  the  taxes  which  would  otherwise  be  assessed 
and  interest  thereon  shall  constitute  a  prior  lien  and  shall  attach  as 
of  the  date  and  in  the  same  manner  and  shall  be  collected  as  are  other 
liens  for  taxes,  as  provided  for  under  this  title,  but  shall  only  be  due, 
payable,  and  delinquent  as  provided  in  this  Code  section. 

(2)  Such  liens  for  taxes,  except  for  any  lien  covering  the  then 
current  tax  year,  shall  not  be  divested  by  an  award  for  year’s  support 
authorized  pursuant  to  former  Chapter  5  of  Title  53  as  such  existed 
on  December  31,  1997,  if  applicable,  or  Chapter  3  of  Title  53.  (Code 
1981,  §  48-5-7.3,  enacted  by  Ga.  L.  1990,  p.  1122,  §  3;  Ga.  L.  1992,  p. 
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6,  §  48;  Ga.  L.  1992,  p.  1502,  §  1;  Ga.  L.  1998,  p.  128,  §  48;  Ga.  L. 
2011,  p.  752,  §  48/HB  142;  Ga.  L.  2017,  p.  774,  §  48/HB  323.) 


The  2017  amendment,  effective  May 
9,  2017,  part  of  an  Act  to  revise,  modern¬ 
ize,  and  correct  the  Code,  substituted  “As 
used  in  this  Code  section,  the  term”  for 
“For  the  purposes  of  this  Code  section,”  at 
the  beginning  of  paragraph  (a)(1). 

Editor’s  notes.  —  Ga.  L.  1998,  p.  128, 
§  48(3),  purported  to  amend  paragraph 


(2)  of  subsection  (j)  of  this  Code  section 
but,  in  fact,  amended  paragraph  (2)  of 
subsection  (i);  this  Code  section  contains 
no  subsection  (j). 

Law  reviews.  —  For  article,  “The  Tax 
Abatement  Program  for  Historic  Proper¬ 
ties  in  Georgia,”  see  28  Ga.  St.  B.  J.  129 
(1992). 


48-5-7.4.  Bona  fide  conservation  use  property;  residential  tran¬ 
sitional  property;  application  procedures;  penalties 
for  breach  of  covenant;  classification  on  tax  digest; 
annual  report. 


(a)  For  purposes  of  this  article,  the  term  “bona  fide  conservation  use 
property”  means  property  described  in  and  meeting  the  requirements  of 
paragraph  (1)  or  (2)  of  this  subsection,  as  follows: 

(1)  Not  more  than  2,000  acres  of  tangible  real  property  of  a  single 
person,  the  primary  purpose  of  which  is  any  good  faith  production, 
including  but  not  limited  to  subsistence  farming  or  commercial 
production,  from  or  on  the  land  of  agricultural  products  or  timber, 
subject  to  the  following  qualifications: 

(A)  Such  property  includes  the  value  of  tangible  property  per¬ 
manently  affixed  to  the  real  property  which  is  directly  connected  to 
such  owner’s  production  of  agricultural  products  or  timber  and 
which  is  devoted  to  the  storage  and  processing  of  such  agricultural 
products  or  timber  from  or  on  such  real  property; 

(A.l)  In  the  application  of  the  limitation  contained  in  the  intro¬ 
ductory  language  of  this  paragraph,  the  following  rules  shall  apply 
to  determine  beneficial  interests  in  bona  fide  conservation  use 
property  held  in  a  family  owned  farm  entity  as  described  in  division 
(l)(C)(iv)  of  this  subsection: 

(i)  A  person  who  owns  an  interest  in  a  family  owned  farm 
entity  as  described  in  division  (l)(C)(iv)  of  this  subsection  shall 
be  considered  to  own  only  the  percent  of  the  bona  fide  conserva¬ 
tion  use  property  held  by  such  family  owned  farm  entity  that  is 
equal  to  the  percent  interest  owned  by  such  person  in  such  family 
owned  farm  entity;  and 

(ii)  A  person  who  owns  an  interest  in  a  family  owned  farm 
entity  as  described  in  division  (l)(C)(iv)  of  this  subsection  may 
elect  to  allocate  the  lesser  of  any  unused  portion  of  such  person’s 
2,000  acre  limitation  or  the  product  of  such  person’s  percent 
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interest  in  the  family  owned  farm  entity  times  the  total  number 
of  acres  owned  by  the  family  owned  farm  entity  subject  to  such 
bona  fide  conservation  use  assessment,  with  the  result  that  the 
family  owned  farm  entity  may  receive  bona  fide  conservation  use 
assessment  on  more  than  2,000  acres; 

(B)  Such  property  excludes  the  entire  value  of  any  residence  and 
its  underlying  property;  as  used  in  this  subparagraph,  the  term 
“underlying  property”  means  the  minimum  lot  size  required  for 
residential  construction  by  local  zoning  ordinances  or  two  acres, 
whichever  is  less.  This  provision  for  excluding  the  underlying 
property  of  a  residence  from  eligibility  in  the  conservation  use 
covenant  shall  only  apply  to  property  that  is  first  made  subject  to 
a  covenant  or  is  subject  to  the  renewal  of  a  previous  covenant  on  or 
after  May  1,  2012; 

(C)  Except  as  otherwise  provided  in  division  (vii)  of  this  subpar¬ 
agraph,  such  property  must  be  owned  by: 

(i)  One  or  more  natural  or  naturalized  citizens; 

(ii)  An  estate  of  which  the  devisees  or  heirs  are  one  or  more 
natural  or  naturalized  citizens; 

(iii)  A  trust  of  which  the  beneficiaries  are  one  or  more  natural 
or  naturalized  citizens; 

(iv)  A  family  owned  farm  entity,  such  as  a  family  corporation, 
a  family  partnership,  a  family  general  partnership,  a  family 
limited  partnership,  a  family  limited  corporation,  or  a  family 
limited  liability  company,  all  of  the  interest  of  which  is  owned  by 
one  or  more  natural  or  naturalized  citizens  related  to  each  other 
by  blood  or  marriage  within  the  fourth  degree  of  civil  reckoning, 
except  that,  solely  with  respect  to  a  family  limited  partnership,  a 
corporation,  limited  partnership,  limited  corporation,  or  limited 
liability  company  may  serve  as  a  general  partner  of  the  family 
limited  partnership  and  hold  no  more  than  a  5  percent  interest  in 
such  family  limited  partnership,  an  estate  of  which  the  devisees 
or  heirs  are  one  or  more  natural  or  naturalized  citizens,  a  trust 
of  which  the  beneficiaries  are  one  or  more  natural  or  naturalized 
citizens,  or  an  entity  created  by  the  merger  or  consolidation  of 
two  or  more  entities  which  independently  qualify  as  a  family 
owned  farm  entity,  and  which  family  owned  farm  entity  derived 
80  percent  or  more  of  its  gross  income  from  bona  fide  conserva¬ 
tion  uses,  including  earnings  on  investments  directly  related  to 
past  or  future  bona  fide  conservation  uses,  within  this  state 
within  the  year  immediately  preceding  the  year  in  which  eligi¬ 
bility  is  sought;  provided,  however,  that  in  the  case  of  a  newly 
formed  family  farm  entity,  an  estimate  of  the  income  of  such 
entity  may  be  used  to  determine  its  eligibility; 


309 


48-5-7.4 


REVENUE  AND  TAXATION 


48-5-7.4 


(v)  A  bona  fide  nonprofit  conservation  organization  designated 
under  Section  501(c)(3)  of  the  Internal  Revenue  Code; 

(vi)  A  bona  fide  club  organized  for  pleasure,  recreation,  and 
other  nonprofitable  purposes  pursuant  to  Section  501(c)(7)  of  the 
Internal  Revenue  Code;  or 

(vii)  In  the  case  of  constructed  storm-water  wetlands,  any 
person  may  own  such  property; 

(D)  Factors  which  may  be  considered  in  determining  if  such 
property  is  qualified  may  include,  but  not  be  limited  to: 

(i)  The  nature  of  the  terrain; 

(ii)  The  density  of  the  marketable  product  on  the  land; 

(iii)  The  past  usage  of  the  land; 

(iv)  The  economic  merchantability  of  the  agricultural  product; 
and 

(v)  The  utilization  or  nonutilization  of  recognized  care,  culti¬ 
vation,  harvesting,  and  like  practices  applicable  to  the  product 
involved  and  any  implemented  plans  thereof; 

(E)  Such  property  shall,  if  otherwise  qualified,  include,  but  not 
be  limited  to,  property  used  for: 

(i)  Raising,  harvesting,  or  storing  crops; 

(ii)  Feeding,  breeding,  or  managing  livestock  or  poultry; 

(iii)  Producing  plants,  trees,  fowl,  or  animals,  including  with¬ 
out  limitation  the  production  of  fish  or  wildlife  by  maintaining 
not  less  than  ten  acres  of  wildlife  habitat  either  in  its  natural 
state  or  under  management,  which  shall  be  deemed  a  type  of 
agriculture;  provided,  however,  that  no  form  of  commercial 
fishing  or  fish  production  shall  be  considered  a  type  of  agricul¬ 
ture;  or 

(iv)  Production  of  aquaculture,  horticulture,  floriculture,  for¬ 
estry,  dairy,  livestock,  poultry,  and  apiarian  products;  and 

(F)  The  primary  purpose  described  in  this  paragraph  includes 
land  conservation  and  ecological  forest  management  in  which 
commercial  production  of  wood  and  wood  fiber  products  may  be 
undertaken  primarily  for  conservation  and  restoration  purposes 
rather  than  financial  gain;  or 

(2)  Not  more  than  2,000  acres  of  tangible  real  property,  excluding 
the  value  of  any  improvements  thereon,  of  a  single  owner  of  the  types 
of  environmentally  sensitive  property  specified  in  this  paragraph  and 
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certified  as  such  by  the  Department  of  Natural  Resources,  if  the 
primary  use  of  such  property  is  its  maintenance  in  its  natural 
condition  or  controlling  or  abating  pollution  of  surface  or  ground 
waters  of  this  state  by  storm-water  runoff  or  otherwise  enhancing  the 
water  quality  of  surface  or  ground  waters  of  this  state  and  if  such 
owner  meets  the  qualifications  of  subparagraph  (C)  of  paragraph  (1) 
of  this  subsection: 

(A)  Environmentally  sensitive  areas,  including  any  otherwise 
qualified  land  area  1,000  feet  or  more  above  the  lowest  elevation  of 
the  county  in  which  such  area  is  located  that  has  a  percentage 
slope,  which  is  the  difference  in  elevation  between  two  points  500 
feet  apart  on  the  earth  divided  by  the  horizontal  distance  between 
those  two  points,  of  25  percent  or  greater  and  shall  include  the 
crests,  summits,  and  ridge  tops  which  lie  at  elevations  higher  than 
any  such  area; 

(B)  Wetland  areas  that  are  determined  by  the  United  States 
Army  Corps  of  Engineers  to  be  wetlands  under  their  jurisdiction 
pursuant  to  Section  404  of  the  federal  Clean  Water  Act,  as 
amended,  or  wetland  areas  that  are  depicted  or  delineated  on  maps 
compiled  by  the  Department  of  Natural  Resources  or  the  United 
States  Fish  and  Wildlife  Service  pursuant  to  its  National  Wetlands 
Inventory  Program; 

(C)  Significant  ground-water  recharge  areas  as  identified  on 
maps  or  data  compiled  by  the  Department  of  Natural  Resources; 

(D)  Undeveloped  barrier  islands  or  portions  thereof  as  provided 
for  in  the  federal  Coastal  Barrier  Resources  Act,  as  amended; 

(E)  Habitats  as  certified  by  the  Department  of  Natural  Re¬ 
sources  as  containing  species  that  have  been  listed  as  either 
endangered  or  threatened  under  the  federal  Endangered  Species 
Act  of  1973,  as  amended; 

(F)  River  or  stream  corridors  or  buffers  which  shall  be  defined  as 
those  undeveloped  lands  which  are: 

(i)  Adjacent  to  rivers  and  perennial  streams  that  are  within 
the  100  year  flood  plain  as  depicted  on  official  maps  prepared  by 
the  Federal  Emergency  Management  Agency;  or 

(ii)  Within  buffer  zones  adjacent  to  rivers  or  perennial 
streams,  which  buffer  zones  are  established  by  law  or  local 
ordinance  and  within  which  land-disturbing  activity  is  prohib¬ 
ited;  or 

(G) (i)  Constructed  storm-water  wetlands  of  the  free-water  sur¬ 
face  type  certified  by  the  Department  of  Natural  Resources  under 
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subsection  (k)  of  Code  Section  12-2-4  and  approved  for  such  use 
by  the  local  governing  authority. 

(ii)  No  property  shall  maintain  its  eligibility  for  current  use 
assessment  as  a  bona  fide  conservation  use  property  as  defined  in 
this  subparagraph  unless  the  owner  of  such  property  files  an 
annual  inspection  report  from  a  licensed  professional  engineer 
certifying  that  as  of  the  date  of  such  report  the  property  is  being 
maintained  in  a  proper  state  of  repair  so  as  to  accomplish  the 
objectives  for  which  it  was  designed.  Such  inspection  report  and 
certification  shall  be  filed  with  the  county  board  of  tax  assessors 
on  or  before  the  last  day  for  filing  ad  valorem  tax  returns  in  the 
county  for  each  tax  year  for  which  such  assessment  is  sought. 

(a.l)  Notwithstanding  any  other  provision  of  this  Code  section  to  the 
contrary,  in  the  case  of  property  which  otherwise  meets  the  require¬ 
ments  for  current  use  assessment  and  the  qualifying  use  is  pursuant  to 
division  (l)(E)(iii)  of  subsection  (a)  of  this  Code  section,  when  the  owner 
seeks  to  renew  the  covenant  or  reenter  a  covenant  subsequent  to  the 
termination  of  a  previous  covenant  which  met  such  requirements  and 
the  owner  meets  the  qualifications  under  this  Code  section  but  the 
property  is  no  longer  being  used  for  the  qualified  use  for  which  the 
previous  covenant  was  entered  pursuant  to  division  (l)(E)(iii)  of  sub¬ 
section  (a)  of  this  Code  section,  the  property  is  not  environmentally 
sensitive  property  within  the  meaning  of  paragraph  (2)  of  subsection  (a) 
of  this  Code  section,  and  the  primary  use  of  the  property  is  maintenance 
of  a  wildlife  habitat  of  not  less  than  ten  acres  either  by  maintaining  the 
property  in  its  natural  condition  or  under  management,  the  county 
board  of  tax  assessors  shall  be  required  to  accept  such  use  as  a 
qualifying  use  for  purposes  of  this  Code  section. 

(b)  Except  in  the  case  of  the  underlying  portion  of  a  tract  of  real 
property  on  which  is  actually  located  a  constructed  storm-water  wet¬ 
lands,  the  following  additional  rules  shall  apply  to  the  qualification  of 
conservation  use  property  for  current  use  assessment: 

(1)  When  one-half  or  more  of  the  area  of  a  single  tract  of  real 
property  is  used  for  a  qualifying  purpose,  then  such  tract  shall  be 
considered  as  used  for  such  qualifying  purpose  unless  some  other 
type  of  business  is  being  operated  on  the  unused  portion;  provided, 
however,  that  such  unused  portion  must  be  minimally  managed  so 
that  it  does  not  contribute  significantly  to  erosion  or  other  environ¬ 
mental  or  conservation  problems.  The  lease  of  hunting  rights  or  the 
use  of  the  property  for  hunting  purposes  shall  not  constitute  another 
type  of  business.  The  charging  of  admission  for  use  of  the  property  for 
fishing  purposes  shall  not  constitute  another  type  of  business; 

(2)  The  owner  of  a  tract,  lot,  or  parcel  of  land  totaling  less  than  ten 
acres  shall  be  required  by  the  tax  assessor  to  submit  additional 
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relevant  records  regarding  proof  of  bona  fide  conservation  use  for 
qualified  property  that  on  or  after  May  1,  2012,  is  either  first  made 
subject  to  a  covenant  or  is  subject  to  a  renewal  of  a  previous  covenant. 
If  the  owner  of  the  subject  property  provides  proof  that  such  owner 
has  filed  with  the  Internal  Revenue  Service  a  Schedule  E,  reporting 
farm  related  income  or  loss,  or  a  Schedule  F,  with  Form  1040,  or,  if 
applicable,  a  Form  4835,  pertaining  to  such  property,  the  provisions 
of  this  paragraph,  requiring  additional  relevant  records  regarding 
proof  of  bona  fide  conservation  use,  shall  not  apply  to  such  property. 
Prior  to  a  denial  of  eligibility  under  this  paragraph,  the  tax  assessor 
shall  conduct  and  provide  proof  of  a  visual  on-site  inspection  of  the 
property.  Reasonable  notice  shall  be  provided  to  the  property  owner 
before  being  allowed  a  visual,  on-site  inspection  of  the  property  by  the 
tax  assessor; 

(3)  No  property  shall  qualify  as  bona  fide  conservation  use  prop¬ 
erty  if  such  current  use  assessment  would  result  in  any  person  who 
has  a  beneficial  interest  in  such  property,  including  any  interest  in 
the  nature  of  stock  ownership,  receiving  in  any  tax  year  any  benefit 
of  current  use  assessment  as  to  more  than  2,000  acres.  If  any 
taxpayer  has  any  beneficial  interest  in  more  than  2,000  acres  of 
tangible  real  property  which  is  devoted  to  bona  fide  conservation 
uses,  such  taxpayer  shall  apply  for  current  use  assessment  only  as  to 
2,000  acres  of  such  land; 

(4)  No  property  shall  qualify  as  bona  fide  conservation  use  prop¬ 
erty  if  it  is  leased  to  a  person  or  entity  which  would  not  be  entitled  to 
conservation  use  assessment; 

(5)  No  property  shall  qualify  as  bona  fide  conservation  use  prop¬ 
erty  if  such  property  is  at  the  time  of  application  for  current  use 
assessment  subject  to  a  restrictive  covenant  which  prohibits  the  use 
of  the  property  for  the  specific  purpose  described  in  subparagraph 
(a)(1)(E)  of  this  Code  section  for  which  bona  fide  conservation  use 
qualification  is  sought;  and 

(6)  No  otherwise  qualified  property  shall  be  denied  current  use 
assessment  on  the  grounds  that  no  soil  map  is  available  for  the 
county  in  which  such  property  is  located;  provided,  however,  that  if  no 
soil  map  is  available  for  the  county  in  which  such  property  is  located, 
the  owner  making  an  application  for  current  use  assessment  shall 
provide  the  board  of  tax  assessors  with  a  certified  soil  survey  of  the 
subject  property  unless  another  method  for  determining  the  soil  type 
of  the  subject  property  is  authorized  in  writing  by  such  board. 

(c)  For  purposes  of  this  article,  the  term  “bona  fide  residential 
transitional  property”  means  not  more  than  five  acres  of  tangible  real 
property  of  a  single  owner  which  is  private  single-family  residential 
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owner  occupied  property  located  in  a  transitional  developing  area.  Such 
classification  shall  apply  to  all  otherwise  qualified  real  property  which 
is  located  in  an  area  which  is  undergoing  a  change  in  use  from 
single-family  residential  use  to  agricultural,  commercial,  industrial, 
office-institutional,  multifamily,  or  utility  use  or  a  combination  of  such 
uses.  Change  in  use  may  be  evidenced  by  recent  zoning  changes, 
purchase  by  a  developer,  affidavits  of  intent,  or  close  proximity  to 
property  which  has  undergone  a  change  from  single-family  residential 
use.  To  qualify  as  residential  transitional  property,  the  valuation  must 
reflect  a  change  in  value  attributable  to  such  property’s  proximity  to  or 
location  in  a  transitional  area. 

(d)  No  property  shall  qualify  for  current  use  assessment  under  this 
Code  section  unless  and  until  the  owner  of  such  property  agrees  by 
covenant  with  the  appropriate  taxing  authority  to  maintain  the  eligible 
property  in  bona  fide  qualifying  use  for  a  period  of  ten  years  beginning 
on  the  first  day  of  January  of  the  year  in  which  such  property  qualifies 
for  such  current  use  assessment  and  ending  on  the  last  day  of  December 
of  the  final  year  of  the  covenant  period.  After  the  owner  has  applied  for 
and  has  been  allowed  current  use  assessment  provided  for  in  this  Code 
section,  it  shall  not  be  necessary  to  make  application  thereafter  for  any 
year  in  which  the  covenant  period  is  in  effect  and  current  use  assess¬ 
ment  shall  continue  to  be  allowed  such  owner  as  specified  in  this  Code 
section.  At  least  60  days  prior  to  the  expiration  date  of  the  covenant,  the 
county  board  of  tax  assessors  shall  send  by  first-class  mail  written 
notification  of  such  impending  expiration.  Upon  the  expiration  of  any 
covenant  period,  the  property  shall  not  qualify  for  further  current  use 
assessment  under  this  Code  section  unless  and  until  the  owner  of  the 
property  has  entered  into  a  renewal  covenant  for  an  additional  period  of 
ten  years;  provided,  however,  that  the  owner  may  enter  into  a  renewal 
contract  in  the  ninth  year  of  a  covenant  period  so  that  the  contract  is 
continued  without  a  lapse  for  an  additional  ten  years. 

(e)  A  single  owner  shall  be  authorized  to  enter  into  more  than  one 
covenant  under  this  Code  section  for  bona  fide  conservation  use 
property,  provided  that  the  aggregate  number  of  acres  of  qualified 
property  of  such  owner  to  be  entered  into  such  covenants  does  not 
exceed  2,000  acres.  Any  such  qualified  property  may  include  a  tract  or 
tracts  of  land  which  are  located  in  more  than  one  county.  A  single  owner 
shall  be  authorized  to  enter  qualified  property  in  a  covenant  for  bona 
fide  conservation  use  purposes  and  to  enter  simultaneously  the  resi¬ 
dence  located  on  such  property  in  a  covenant  for  bona  fide  residential 
transitional  use  if  the  qualifications  for  each  such  covenant  are  met.  A 
single  owner  shall  be  authorized  to  enter  qualified  property  in  a 
covenant  for  bona  fide  conservation  use  purposes  and  to  enter  other 
qualified  property  of  such  owner  in  a  covenant  for  bona  fide  residential 
transitional  use. 
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(f)  An  owner  shall  not  be  authorized  to  make  application  for  and 
receive  current  use  assessment  under  this  Code  section  for  any  property 
which  at  the  time  of  such  application  is  receiving  preferential  assess¬ 
ment  under  Code  Section  48-5-7.1  except  that  such  owner  shall  be 
authorized  to  change  such  preferential  assessment  covenant  in  the 
manner  provided  for  in  subsection  (s)  of  Code  Section  48-5-7.1. 

(g)  Except  as  otherwise  provided  in  this  subsection,  no  property  shall 
maintain  its  eligibility  for  current  use  assessment  under  this  Code 
section  unless  a  valid  covenant  remains  in  effect  and  unless  the 
property  is  continuously  devoted  to  an  applicable  bona  fide  qualifying 
use  during  the  entire  period  of  the  covenant.  An  owner  shall  be 
authorized  to  change  the  type  of  bona  fide  qualifying  conservation  use 
of  the  property  to  another  bona  fide  qualifying  conservation  use  and  the 
penalty  imposed  by  subsection  (1)  of  this  Code  section  shall  not  apply, 
but  such  owner  shall  give  notice  of  any  such  change  in  use  to  the  board 
of  tax  assessors. 

(h)  If  any  breach  of  a  covenant  occurs,  the  existing  covenant  shall  be 
terminated  and  all  qualification  requirements  must  be  met  again  before 
the  property  shall  be  eligible  for  current  use  assessment  under  this 
Code  section. 

(i) (l)  If  ownership  of  all  or  a  part  of  the  property  is  acquired  during 
a  covenant  period  by  a  person  or  entity  qualified  to  enter  into  an 
original  covenant,  then  the  original  covenant  may  be  continued  by 
such  acquiring  party  for  the  remainder  of  the  term,  in  which  event  no 
breach  of  the  covenant  shall  be  deemed  to  have  occurred. 

(2)(A)  As  used  in  this  paragraph,  the  term  “contiguous”  means  real 
property  within  a  county  that  abuts,  joins,  or  touches  and  has  the 
same  undivided  common  ownership.  If  an  applicant’s  tract  is 
divided  by  a  county  boundary,  public  roadway,  public  easement, 
public  right  of  way,  natural  boundary,  land  lot  line,  or  railroad 
track,  then  the  applicant  has,  at  the  time  of  the  initial  application, 
a  one-time  election  to  declare  the  tract  as  contiguous  irrespective  of 
a  county  boundary,  public  roadway,  public  easement,  public  right  of 
way,  natural  boundary,  land  lot  line,  or  railroad  track. 

(B)  If  a  qualified  owner  has  entered  into  an  original  bona  fide 
conservation  use  covenant  and  subsequently  acquires  additional 
qualified  property  contiguous  to  the  property  in  the  original  cove¬ 
nant,  the  qualified  owner  may  elect  to  enter  the  subsequently 
acquired  qualified  property  into  the  original  covenant  for  the 
remainder  of  the  ten-year  period  of  the  original  covenant;  provided, 
however,  that  such  subsequently  acquired  qualified  property  shall 
be  less  than  50  acres. 

(j) (l)  All  applications  for  current  use  assessment  under  this  Code 
section,  including  the  covenant  agreement  required  under  this  Code 
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section,  shall  be  filed  on  or  before  the  last  day  for  filing  ad  valorem  tax 
returns  in  the  county  for  the  tax  year  for  which  such  current  use 
assessment  is  sought,  except  that  in  the  case  of  property  which  is  the 
subject  of  a  reassessment  by  the  board  of  tax  assessors  an  application 
for  current  use  assessment  may  be  filed  in  conjunction  with  or  in  lieu 
of  an  appeal  of  the  reassessment.  An  application  for  continuation  of 
such  current  use  assessment  upon  a  change  in  ownership  of  all  or  a 
part  of  the  qualified  property  shall  be  filed  on  or  before  the  last  date 
for  filing  tax  returns  in  the  year  following  the  year  in  which  the 
change  in  ownership  occurred.  Applications  for  current  use  assess¬ 
ment  under  this  Code  section  shall  be  filed  with  the  county  board  of 
tax  assessors  who  shall  approve  or  deny  the  application.  If  the 
application  is  approved  on  or  after  July  1,  1998,  the  county  board  of 
tax  assessors  shall  file  a  copy  of  the  approved  application  in  the  office 
of  the  clerk  of  the  superior  court  in  the  county  in  which  the  eligible 
property  is  located.  The  clerk  of  the  superior  court  shall  file  and  index 
such  application  in  the  real  property  records  maintained  in  the  clerk’s 
office.  Applications  approved  prior  to  July  1,  1998,  shall  be  filed  and 
indexed  in  like  manner  without  payment  of  any  fee.  If  the  application 
is  not  so  recorded  in  the  real  property  records,  a  transferee  of  the 
property  affected  shall  not  be  bound  by  the  covenant  or  subject  to  any 
penalty  for  its  breach.  The  fee  of  the  clerk  of  the  superior  court  for 
recording  such  applications  approved  on  or  after  July  1,  1998,  shall  be 
paid  by  the  owner  of  the  eligible  property  with  the  application  for 
preferential  treatment  and  shall  be  paid  to  the  clerk  by  the  board  of 
tax  assessors  when  the  application  is  filed  with  the  clerk.  If  the 
application  is  denied,  the  board  of  tax  assessors  shall  notify  the 
applicant  in  the  same  manner  that  notices  of  assessment  are  given 
pursuant  to  Code  Section  48-5-306  and  shall  return  any  filing  fees 
advanced  by  the  owner.  Appeals  from  the  denial  of  an  application  by 
the  board  of  tax  assessors  shall  be  made  in  the  same  manner  that 
other  property  tax  appeals  are  made  pursuant  to  Code  Section 
48-5-311. 

(2)  In  the  event  such  application  is  approved,  the  taxpayer  shall 
continue  to  receive  annual  notification  of  any  change  in  the  fair 
market  value  of  such  property  and  any  appeals  with  respect  to  such 
valuation  shall  be  made  in  the  same  manner  as  other  property  tax 
appeals  are  made  pursuant  to  Code  Section  48-5-311. 

(k)(l)  The  commissioner  shall  by  regulation  provide  uniform  appli¬ 
cation  and  covenant  forms  to  be  used  in  making  application  for 
current  use  assessment  under  this  Code  section.  Such  application 
shall  include  an  oath  or  affirmation  by  the  taxpayer  that  he  or  she  is 
in  compliance  with  the  provisions  of  paragraphs  (3)  and  (4)  of 
subsection  (b)  of  this  Code  section,  if  applicable. 

(2)  The  applicable  local  governing  authority  shall  accept  applica¬ 
tions  for  approval  of  property  for  purposes  of  subparagraph  (a)(2)(G) 
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of  this  Code  section  and  shall  certify  property  to  the  local  board  of  tax 
assessors  as  meeting  or  not  meeting  the  criteria  of  such  paragraph. 
The  local  governing  authority  shall  not  certify  any  property  as 
meeting  the  criteria  of  subparagraph  (a)(2)(G)  of  this  Code  section 
unless: 

(A)  The  owner  has  submitted  to  the  local  governing  authority: 

(i)  A  plat  of  the  tract  in  question  prepared  by  a  licensed  land 
surveyor,  showing  the  location  and  measured  area  of  such  tract; 

(ii)  A  certification  by  a  licensed  professional  engineer  that  the 
specific  design  used  for  the  constructed  storm-water  wetland  was 
recommended  by  the  engineer  as  suitable  for  such  site  after 
inspection  and  investigation;  and 

(iii)  Information  on  the  actual  cost  of  constructing  and  esti¬ 
mated  cost  of  operating  the  storm-water  wetland,  including 
without  limitation  a  description  of  all  incorporated  materials, 
machinery,  and  equipment;  and 

(B)  An  authorized  employee  or  agent  of  the  local  governing 
authority  has  inspected  the  site  before,  during,  and  after  construc¬ 
tion  of  the  storm-water  wetland  to  determine  compliance  with  the 
requirements  of  subparagraph  (a)(2)(G)  of  this  Code  section. 

(k.l)  In  the  case  of  an  alleged  breach  of  the  covenant,  the  owner  shall 
be  notified  in  writing  by  the  board  of  tax  assessors.  The  owner  shall 
have  a  period  of  30  days  from  the  date  of  such  notice  to  cease  and  desist 
the  activity  alleged  in  the  notice  to  be  in  breach  of  the  covenant  or  to 
remediate  or  correct  the  condition  or  conditions  alleged  in  the  notice  to 
be  in  breach  of  the  covenant.  Following  a  physical  inspection  of 
property,  the  board  of  tax  assessors  shall  notify  the  owner  that  such 
activity  or  activities  have  or  have  not  properly  ceased  or  that  the 
condition  or  conditions  have  or  have  not  been  remediated  or  corrected. 
The  owner  shall  be  entitled  to  appeal  the  decision  of  the  board  of  tax 
assessors  and  file  an  appeal  disputing  the  findings  of  the  board  of  tax 
assessors.  Such  appeal  shall  be  conducted  in  the  same  manner  that 
other  property  tax  appeals  are  made  pursuant  to  Code  Section  48-5-311. 

(1)  A  penalty  shall  be  imposed  under  this  subsection  if  during  the 
period  of  the  covenant  entered  into  by  a  taxpayer  the  covenant  is 
breached.  The  penalty  shall  be  applicable  to  the  entire  tract  which  is 
the  subject  of  the  covenant  and  shall  be  twice  the  difference  between  the 
total  amount  of  tax  paid  pursuant  to  current  use  assessment  under  this 
Code  section  and  the  total  amount  of  taxes  which  would  otherwise  have 
been  due  under  this  chapter  for  each  completed  or  partially  completed 
year  of  the  covenant  period.  Any  such  penalty  shall  bear  interest  at  the 
rate  specified  in  Code  Section  48-2-40  from  the  date  the  covenant  is 
breached. 
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(m)  Penalties  and  interest  imposed  under  this  Code  section  shall 
constitute  a  hen  against  the  property  and  shall  be  collected  in  the  same 
manner  as  unpaid  ad  valorem  taxes  are  collected.  Such  penalties  and 
interest  shall  be  distributed  pro  rata  to  each  taxing  jurisdiction  wherein 
current  use  assessment  under  this  Code  section  has  been  granted  based 
upon  the  total  amount  by  which  such  current  use  assessment  has 
reduced  taxes  for  each  such  taxing  jurisdiction  on  the  property  in 
question  as  provided  in  this  Code  section. 

(n)  The  penalty  imposed  by  subsection  (1)  of  this  Code  section  shall 
not  apply  in  any  case  where  a  covenant  is  breached  solely  as  a  result  of: 

(1)  The  acquisition  of  part  or  all  of  the  property  under  the  power  of 
eminent  domain; 

(2)  The  sale  of  part  or  all  of  the  property  to  a  public  or  private 
entity  which  would  have  had  the  authority  to  acquire  the  property 
under  the  power  of  eminent  domain;  or 

(3)  The  death  of  an  owner  who  was  a  party  to  the  covenant. 

(o)  The  transfer  of  a  part  of  the  property  subject  to  a  covenant  for  a 
bona  fide  conservation  use  shall  not  constitute  a  breach  of  a  covenant  if: 

(1)  The  part  of  the  property  so  transferred  is  used  for  single-family 
residential  purposes,  starting  within  one  year  of  the  date  of  transfer 
and  continuing  for  the  remainder  of  the  covenant  period,  and  the 
residence  is  occupied  within  24  months  from  the  date  of  the  start  by 
a  person  who  is  related  within  the  fourth  degree  of  civil  reckoning  to 
an  owner  of  the  property  subject  to  the  covenant;  and 

(2)  The  part  of  the  property  so  transferred,  taken  together  with 
any  other  part  of  the  property  so  transferred  to  the  same  relative 
during  the  covenant  period,  does  not  exceed  a  total  of  five  acres; 

and  in  any  such  case  the  property  so  transferred  shall  not  be  eligible  for 
a  covenant  for  bona  fide  conservation  use,  but  shall,  if  otherwise 
qualified,  be  eligible  for  current  use  assessment  as  residential  transi¬ 
tional  property  and  the  remainder  of  the  property  from  which  such 
transfer  was  made  shall  continue  under  the  existing  covenant  until  a 
terminating  breach  occurs  or  until  the  end  of  the  specified  covenant 
period. 

(p)  The  following  shall  not  constitute  a  breach  of  a  covenant: 

(1)  Mineral  exploration  of  the  property  subject  to  the  covenant  or 
the  leasing  of  the  property  subject  to  the  covenant  for  purposes  of 
mineral  exploration  if  the  primary  use  of  the  property  continues  to  be 
the  good  faith  production  from  or  on  the  land  of  agricultural  products; 

(2)  Allowing  all  or  part  of  the  property  subject  to  the  covenant  to  lie 
fallow  or  idle  for  purposes  of  any  land  conservation  program,  for 
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purposes  of  any  federal  agricultural  assistance  program,  or  for  other 
agricultural  management  purposes; 

(3)  Allowing  all  or  part  of  the  property  subject  to  the  covenant  to  lie 
fallow  or  idle  due  to  economic  or  financial  hardship  if  the  owner 
notifies  the  board  of  tax  assessors  on  or  before  the  last  day  for  filing 
a  tax  return  in  the  county  where  the  land  lying  fallow  or  idle  is 
located  and  if  such  owner  does  not  allow  the  land  to  lie  fallow  or  idle 
for  more  than  two  years  of  any  five-year  period; 

(4) (A)  Any  property  which  is  subject  to  a  covenant  for  bona  fide 
conservation  use  being  transferred  to  a  place  of  religious  worship  or 
burial  or  an  institution  of  purely  public  charity  if  such  place  or 
institution  is  qualified  to  receive  the  exemption  from  ad  valorem 
taxation  provided  for  under  subsection  (a)  of  Code  Section  48-5-41. 
No  person  shall  be  entitled  to  transfer  more  than  25  acres  of  such 
person’s  property  in  the  aggregate  under  this  paragraph. 

(B)  Any  property  transferred  under  subparagraph  (A)  of  this 
paragraph  shall  not  be  used  by  the  transferee  for  any  purpose  other 
than  for  a  purpose  which  would  entitle  such  property  to  the 
applicable  exemption  from  ad  valorem  taxation  provided  for  under 
subsection  (a)  of  Code  Section  48-5-41  or  subsequently  transferred 
until  the  expiration  of  the  term  of  the  covenant  period.  Any  such 
use  or  transfer  shall  constitute  a  breach  of  the  covenant; 

(5)  Leasing  a  portion  of  the  property  subject  to  the  covenant,  but  in 
no  event  more  than  six  acres,  for  the  purpose  of  placing  thereon  a 
cellular  telephone  transmission  tower.  Any  such  portion  of  such 
property  shall  cease  to  be  subject  to  the  covenant  as  of  the  date  of 
execution  of  such  lease  and  shall  be  subject  to  ad  valorem  taxation  at 
fair  market  value; 

(6)  Allowing  all  or  part  of  the  property  subject  to  the  covenant  on 
which  a  corn  crop  is  grown  to  be  used  for  the  purpose  of  constructing 
and  operating  a  maze  so  long  as  the  remainder  of  such  corn  crop  is 
harvested; 

(7) (A)  Allowing  all  or  part  of  the  property  subject  to  the  covenant 
to  be  used  for  agritourism  purposes. 

(B)  As  used  in  this  paragraph,  the  term  “agritourism”  means 
charging  admission  for  persons  to  visit,  view,  or  participate  in  the 
operation  of  a  farm  or  dairy  or  production  of  farm  or  dairy  products 
for  entertainment  or  educational  purposes  or  selling  farm  or  dairy 
products  to  persons  who  visit  such  farm  or  dairy; 

(8)  Allowing  all  or  part  of  the  property  which  has  been  subject  to  a 
covenant  for  at  least  one  year  to  be  used  as  a  site  for  farm  weddings; 


319 


48-5-7.4  REVENUE  AND  TAXATION  48-5-7.4 

(9)  Allowing  all  or  part  of  the  property  which  has  been  subject  to  a 
covenant  for  at  least  one  year  to  be  used  to  host  not  for  profit 
equestrian  performance  events  to  which  spectator  admission  is  not 
contingent  upon  an  admission  fee  but  which  may  charge  an  entry  fee 
from  each  participant; 

(10)  Allowing  all  or  part  of  the  property  subject  to  the  covenant  to 
be  used  to  host  a  not  for  profit  rodeo  event  to  which  spectator 
admission  and  participant  entry  fees  are  charged  in  an  amount  that 
in  aggregate  does  not  exceed  the  cost  of  hosting  such  event; 

(11) (A)  Allowing  part  of  the  property  subject  to  the  covenant  to  be 
used  for  solar  generation  of  energy  and  conversion  of  such  energy 
into  heat  or  electricity,  and  the  sale  of  the  same  in  accordance  with 
applicable  law. 

(B)  The  provisions  of  subparagraph  (A)  of  this  paragraph  shall 
not  allow  the  portion  of  the  property  on  which  such  solar  energy 
generating  equipment  is  located,  as  depicted  by  a  boundary  survey 
prepared  by  a  licensed  surveyor,  and  which  is  subject  to  an  existing 
covenant  to  remain  in  the  covenant.  Such  property  shall  be 
removed  from  the  existing  covenant  at  the  time  of  the  installation 
of  the  solar  energy  generating  equipment  and  shall  be  subject  to 
the  penalty  for  breach  of  the  covenant  contained  in  subsection  (q)  of 
this  Code  section  and  shall  be  subject  to  ad  valorem  taxation  at  fair 
market  value;  or 

(12) (A)  Allowing  part  of  the  property  subject  to  the  covenant  to  be 
used  for  farm  labor  housing.  As  used  in  this  paragraph,  the  term 
“farm  labor  housing”  means  all  buildings  or  structures  used  as 
living  quarters  when  such  housing  is  provided  free  of  charge  to 
workers  who  provide  labor  on  agricultural  property. 

(B)  The  provisions  of  subparagraph  (A)  of  this  paragraph  shall 
not  allow  the  portion  of  the  property  on  which  such  farm  labor 
housing  is  located  and  which  is  subject  to  an  existing  covenant  to 
remain  in  the  covenant.  Such  property  shall  be  removed  from  the 
existing  covenant  at  the  time  construction  of  the  farm  labor 
housing  begins  and  shall  be  subject  to  ad  valorem  taxation  at  fair 
market  value. 

(q)  In  the  following  cases,  the  penalty  specified  by  subsection  (1)  of 
this  Code  section  shall  not  apply  and  the  penalty  imposed  shall  be  the 
amount  by  which  current  use  assessment  has  reduced  taxes  otherwise 
due  for  the  year  in  which  the  covenant  is  breached,  such  penalty  to  bear 
interest  at  the  rate  specified  in  Code  Section  48-2-40  from  the  date  of 
the  breach: 

(1)  Any  case  in  which  a  covenant  is  breached  solely  as  a  result  of 
the  foreclosure  of  a  deed  to  secure  debt  or  the  property  is  conveyed  to 
the  lienholder  without  compensation  and  in  lieu  of  foreclosure,  if: 
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(A)  The  deed  to  secure  debt  was  executed  as  a  part  of  a  bona  fide 
commercial  loan  transaction  in  which  the  grantor  of  the  deed  to 
secure  debt  received  consideration  equal  in  value  to  the  principal 
amount  of  the  debt  secured  by  the  deed  to  secure  debt; 

(B)  The  loan  was  made  by  a  person  or  financial  institution  who 
or  which  is  regularly  engaged  in  the  business  of  making  loans;  and 

(C)  The  deed  to  secure  debt  was  intended  by  the  parties  as 
security  for  the  loan  and  was  not  intended  for  the  purpose  of 
carrying  out  a  transfer  which  would  otherwise  be  subject  to  the 
penalty  specified  by  subsection  (1)  of  this  Code  section; 

(2)  Any  case  in  which  a  covenant  is  breached  solely  as  a  result  of  a 
medically  demonstrable  illness  or  disability  which  renders  the  owner 
of  the  real  property  physically  unable  to  continue  the  property  in  the 
qualifying  use,  provided  that  the  board  of  tax  assessors  shall  require 
satisfactory  evidence  which  clearly  demonstrates  that  the  breach  is 
the  result  of  a  medically  demonstrable  illness  or  disability; 

(3)  Any  case  in  which  a  covenant  is  breached  solely  as  a  result  of 
an  owner  electing  to  discontinue  the  property  in  its  qualifying  use, 
provided  such  owner  has  renewed  without  an  intervening  lapse  at 
least  once  the  covenant  for  bona  fide  conservation  use,  has  reached 
the  age  of  65  or  older,  and  has  kept  the  property  in  a  qualifying  use 
under  the  renewal  covenant  for  at  least  three  years.  Such  election 
shall  be  in  writing  and  shall  not  become  effective  until  filed  with  the 
county  board  of  tax  assessors;  or 

(4)  Any  case  in  which  a  covenant  is  breached  solely  as  a  result  of 
an  owner  electing  to  discontinue  the  property  in  its  qualifying  use, 
provided  such  owner  entered  into  the  covenant  for  bona  fide  conser¬ 
vation  use  for  the  first  time  after  reaching  the  age  of  67  and  has 
either  owned  the  property  for  at  least  15  years  or  inherited  the 
property  and  has  kept  the  property  in  a  qualifying  use  under  the 
covenant  for  at  least  three  years.  Such  election  shall  be  in  writing  and 
shall  not  become  effective  until  filed  with  the  county  board  of  tax 
assessors. 

(r)  Property  which  is  subject  to  current  use  assessment  under  this 
Code  section  shall  be  separately  classified  from  all  other  property  on  the 
tax  digest;  and  such  separate  classification  shall  be  such  as  will  enable 
any  person  examining  the  tax  digest  to  ascertain  readily  that  the 
property  is  subject  to  current  use  assessment  under  this  Code  section. 
Covenants  shall  be  public  records  and  shall  be  indexed  and  maintained 
in  such  manner  as  will  allow  members  of  the  public  to  locate  readily  the 
covenant  affecting  any  particular  property  subject  to  current  use 
assessment  under  this  Code  section.  Based  on  information  submitted 
by  the  county  boards  of  tax  assessors,  the  commissioner  shall  maintain 
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a  central  registry  of  conservation  use  property,  indexed  by  owners,  so  as 
to  ensure  that  the  2,000  acre  limitations  of  this  Code  section  are 
complied  with  on  a  state-wide  basis. 

(s)  The  commissioner  shall  annually  submit  a  report  to  the  Governor, 
the  Department  of  Agriculture,  the  Georgia  Agricultural  Statistical 
Service,  the  State  Forestry  Commission,  the  Department  of  Natural 
Resources,  and  the  University  of  Georgia  Cooperative  Extension  Ser¬ 
vice  and  the  House  Ways  and  Means,  Natural  Resources  and  Environ¬ 
ment,  and  Agriculture  and  Consumer  Affairs  committees  and  the 
Senate  Finance,  Natural  Resources  and  Environment,  and  Agriculture 
and  Consumer  Affairs  committees  and  shall  make  such  report  available 
to  other  members  of  the  General  Assembly,  which  report  shall  show  the 
fiscal  impact  of  the  assessments  provided  for  in  this  Code  section  and 
Code  Section  48-5-7.5.  The  report  shall  include  the  amount  of  assessed 
value  eliminated  from  each  county’s  digest  as  a  result  of  such  assess¬ 
ments;  approximate  tax  dollar  losses,  by  county,  to  all  local  govern¬ 
ments  affected  by  such  assessments;  and  any  recommendations  regard¬ 
ing  state  and  local  administration  of  this  Code  section  and  Code  Section 
48-5-7.5,  with  emphasis  upon  enforcement  problems,  if  any,  attendant 
with  this  Code  section  and  Code  Section  48-5-7.5.  The  report  shall  also 
include  any  other  data  or  facts  which  the  commissioner  deems  relevant. 

(t)  A  public  notice  containing  a  brief,  factual  summary  of  the  provi¬ 
sions  of  this  Code  section  shall  be  posted  in  a  prominent  location  readily 
viewable  by  the  public  in  the  office  of  the  board  of  tax  assessors  and  in 
the  office  of  the  tax  commissioner  of  each  county  in  this  state. 

(u)  Reserved. 

(v)  Reserved. 

(w)  At  such  time  as  the  property  ceases  to  be  eligible  for  current  use 
assessment  or  when  any  ten-year  covenant  period  expires  and  the 
property  does  not  qualify  for  further  current  use  assessment,  the  owner 
of  the  property  shall  file  an  application  for  release  of  current  use 
treatment  with  the  county  board  of  tax  assessors  who  shall  approve  the 
release  upon  verification  that  all  taxes  and  penalties  with  respect  to  the 
property  have  been  satisfied.  After  the  application  for  release  has  been 
approved  by  the  board  of  tax  assessors,  the  board  shall  file  the  release 
in  the  office  of  the  clerk  of  the  superior  court  in  the  county  in  which  the 
original  covenant  was  filed.  The  clerk  of  the  superior  court  shall  file  and 
index  such  release  in  the  real  property  records  maintained  in  the  clerk’s 
office.  No  fee  shall  be  paid  to  the  clerk  of  the  superior  court  for  recording 
such  release.  The  commissioner  shall  by  regulation  provide  uniform 
release  forms. 

(x)  Notwithstanding  any  other  provision  of  this  Code  section  to  the 
contrary,  in  any  case  where  a  renewal  covenant  is  breached  by  the 
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original  covenantor  or  a  transferee  who  is  related  to  that  original 
covenantor  within  the  fourth  degree  by  civil  reckoning,  the  penalty 
otherwise  imposed  by  subsection  (1)  of  this  Code  section  shall  not  apply 
if  the  breach  occurs  during  the  sixth  through  tenth  years  of  such 
renewal  covenant,  and  the  only  penalty  imposed  shall  be  the  amount  by 
which  current  use  assessment  has  reduced  taxes  otherwise  due  for  each 
year  in  which  such  renewal  covenant  was  in  effect,  plus  interest  at  the 
rate  specified  in  Code  Section  48-2-40  from  the  date  the  covenant  is 
breached. 

(y)  The  commissioner  shall  have  the  power  to  make  and  publish 
reasonable  rules  and  regulations  for  the  implementation  and  enforce¬ 
ment  of  this  Code  section.  Without  limiting  the  commissioner’s  author¬ 
ity  with  respect  to  any  other  such  matters,  the  commissioner  may 
prescribe  soil  maps  and  other  appropriate  sources  of  information  for 
documenting  eligibility  as  a  bona  fide  conservation  use  property.  The 
commissioner  also  may  provide  that  advance  notice  be  given  to  taxpay¬ 
ers  of  the  intent  of  a  board  of  tax  assessors  to  deem  a  change  in  use  as 
a  breach  of  a  covenant. 

(z)  The  governing  authority  of  a  county  shall  not  publish  or  promul¬ 

gate  any  information  which  is  inconsistent  with  the  provisions  of  this 
chapter.  (Code  1981,  §  48-5-7.4,  enacted  by  Ga.  L.  1991,  p.  1903,  §  6; 
Ga.  L.  1992,  p.  6,  §  48;  Ga.  L.  1993,  p.  947,  §§  1-6;  Ga.  L.  1994,  p.  428, 
§§  1,  2;  Ga.  L.  1996,  p.  1021,  §  1;  Ga.  L.  1998,  p.  553,  §§  3,  4;  Ga.  L. 

1998,  p.  574,  §  1;  Ga.  L.  1999,  p.  589,  §  2;  Ga.  L.  1999,  p.  590,  §  1;  Ga. 

L.  1999,  p.  656,  §  1;  Ga.  L.  2000,  p.  1338,  §  1;  Ga.  L.  2002,  p.  1031, 
§§  2,  3;  Ga.  L.  2003,  p.  271,  §  2;  Ga.  L.  2003,  p.  565,  §  1;  Ga.  L.  2004, 
p.  360,  §  1;  Ga.  L.  2004,  p.  361,  §  1;  Ga.  L.  2004,  p.  362,  §§  1,  1A;  Ga. 
L.  2005,  p.  60,  §  48/HB  95;  Ga.  L.  2005,  p.  222,  §§  1,  2/HB  1;  Ga.  L. 

2006,  p.  685,  §  1/HB  1293;  Ga.  L.  2006,  p.  819,  §  1/HB  1502;  Ga.  L. 

2007,  p.  90,  §  1/HB  78;  Ga.  L.  2007,  p.  608,  §  1/HB  321;  Ga.  L.  2008,  p. 
1149,  §§  1,  2,  3/HB  1081;  Ga.  L.  2012,  p.  763,  §  1/HB  916;  Ga.  L.  2013, 
p.  141,  §  48/HB  79;  Ga.  L.  2013,  p.  655,  §  1/HB  197;  Ga.  L.  2013,  p.  683, 
§  1/SB  145;  Ga.  L.  2016,  p.  583,  §  1/HB  987;  Ga.  L.  2017,  p.  9,  §  1/HB 
238.) 


The  2016  amendment,  effective  July 
1,  2016,  inserted  “within  24  months  from 
the  date  of  the  start”  in  the  middle  of 
paragraph  (o)(l);  in  subsection  (p),  deleted 
“or”  at  the  end  of  paragraph  (p)(8),  substi¬ 
tuted  or”  for  a  period  at  the  end  of 
paragraph  (p)(9),  and  added  paragraph 

(p)(10). 

The  2017  amendment,  effective  April 
17,  2017,  in  division  (a)(l)(C)(iv),  in  the 
middle,  deleted  “or”  preceding  “a  trust  of 
which  the  beneficiaries”,  and  inserted  “,  or 


an  entity  created  by  the  merger  or  consol¬ 
idation  of  two  or  more  entities  which  in¬ 
dependently  qualify  as  a  family  owned 
farm  entity,”;  and,  in  subsection  (p),  de¬ 
leted  “or”  at  the  end  of  paragraph  (p)(9), 
substituted  a  semicolon  for  a  period  at  the 
end  of  paragraph  (p)(10),  and  added  para¬ 
graphs  (pXll)  and  (p)(12). 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  1998,  subsection 
(w),  as  added  by  Ga.  L.  1998,  p.  574,  §  1, 
was  redesignated  as  subsection  (x). 
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Pursuant  to  Code  Section  28-9-5,  in 

2003,  divisions  (a)(2)(G)(l)  and 
(a)(2)(G)(2)  as  added  by  Ga.  L.  2003,  p. 
271,  §  2,  were  redesignated  as  divisions 

(a) (2)(G)(i)  and  (a)(2)(G)(ii). 

Pursuant  to  Code  Section  28-9-5,  in 

2004,  paragraph  (a)(2.1)  was  redesignated 
as  subsection  (a.l)  and  “paragraph  (2)  of 
subsection  (a)  of  this  Code  section”  was 
substituted  for  “paragraph  (2)  of  this  sub¬ 
section”  in  subsection  (a.l). 

Pursuant  to  Code  Section  28-9-5,  in 
2012,  “and  paragraph  (3)”  was  deleted 
following  “paragraph  (1)  or  (2)”  in  the 
introductory  language  of  subsection  (a); 
“May  1,  2012”  was  substituted  for  “the 
effective  date  of  this  paragraph”  at  the  end 
of  subparagraph  (a)(1)(B);  in  paragraph 

(b) (2),  “May  1,  2012,”  was  substituted  for 
“the  effective  date  of  this  paragraph”  in 
the  first  sentence,  a  period  was  substi¬ 
tuted  for  a  semicolon  at  the  end  of  the 
next-to-last  sentence,  and  a  semicolon  was 
added  at  the  end.  The  language  appearing 
in  the  Act  as  “(1)(A)  The  governing  au¬ 
thority  of  a  county  shall  not  publish  or 
promulgate  any  information  which  is  in¬ 
consistent  with  the  provisions  of  this 
Chapter.”  was  redesignated  as  subsection 
(z). 

Editor’s  notes.  —  Ga.  L.  1991,  p.  1903, 
§  15,  not  codified  by  the  General  Assem¬ 
bly,  provides  that  this  Code  section  shall 
be  applicable  beginning  January  1,  1992, 
with  respect  to  ad  valorem  taxation  of 
timber  and  shall  be  applicable  beginning 
January  1,  1992,  for  all  other  purposes. 
Taxation  for  prior  periods  shall  continue 
to  be  governed  by  prior  law. 

Ga.  L.  1993,  p.  947,  §  10,  not  codified  by 
the  General  Assembly,  provides:  “Sections 
1,  2,  3,  4,  and  9  of  this  Act  shall  be 
applicable  to  all  bona  fide  conservation 

JUDICIAL 

Valuation  of  comparable  properties 
as  evidence.  —  Evidence  of  the  valua¬ 
tions  of  conservation  use  properties  was 
relevant  in  an  action  involving  the  assess¬ 
ment  of  comparable  corporate  properties. 
Georgia-Pacific  Corp.  v.  Talbot  County  Bd. 
of  Tax  Assessors,  241  Ga.  App.  444,  526 
S.E.2d  914  (1999). 

Requirement  of  valid  covenant  and 


use  covenants  entered  into  for  all  taxable 
years  beginning  on  or  after  January  1, 
1993,  and  to  any  table  of  values  of  bona 
fide  conservation  use  property  established 
by  the  state  revenue  commissioner  for  all 
taxable  years  beginning  on  or  after  Janu¬ 
ary  1,  1993.  Any  bona  fide  conservation 
use  covenant  entered  into  for  the  taxable 
year  beginning  January  1,  1992,  shall 
continue  to  be  governed  by  the  law  in 
effect  for  that  taxable  year.” 

Ga.  L.  2002,  p.  1031,  §  9,  not  codified  by 
the  General  Assembly,  provided  that  the 
Act  shall  be  applicable  to  all  taxable  years 
beginning  on  or  after  January  1,  2002. 

Ga.  L.  2003,  p.  271,  §  3,  not  codified  by 
the  General  Assembly,  provides  that  the 
amendment  by  this  Act  shall  be  applicable 
to  all  taxable  years  beginning  on  or  after 
January  1,  2004. 

Ga.  L.  2004,  p.  361,  §  2,  not  codified  by 
the  General  Assembly,  provides  that  the 
amendment  to  subparagraph  (a)(2)(F) 
shall  apply  to  all  taxable  years  beginning 
on  or  after  January  1,  2005. 

Administrative  rules  and  regula¬ 
tions.  — -  Rules  for  Certification  of  Envi¬ 
ronmentally  Sensitive  Property,  Official 
Compilation  of  the  Rules  and  Regulations 
of  the  State  of  Georgia,  Georgia  Depart¬ 
ment  of  Natural  Resources,  Environmen¬ 
tal  Protection,  Chapter  391-3-18. 

Law  reviews.  —  For  survey  article  on 
real  property  law,  see  60  Mercer  L.  Rev. 
345  (2008).  For  annual  survey  on  zoning 
and  land  use  law,  see  61  Mercer  L.  Rev. 
427  (2009).  For  article,  “The  Chevron 
Two-Step  in  Georgia’s  Administrative 
Law,”  see  46  Ga.  L.  Rev.  871  (2012).  For 
annual  survey  on  real  property,  see  66 
Mercer  L.  Rev.  151  (2014). 

For  note  on  the  2000  amendment  of  this 
Code  section,  see  17  Ga.  St.  U.  L.  Rev.  277 
(2000). 

DECISIONS 

bona  fide  qualifying  use.  —  O.C.G.A. 
§  48-5-7. 4(g)  provides  that  no  property 
shall  maintain  the  property’s  eligibility 
for  current  use  assessment  under  that 
Code  section  unless  a  valid  covenant  re¬ 
mains  in  effect  and  unless  the  property  is 
continuously  devoted  to  an  applicable 
bona  fide  qualifying  use  during  the  entire 
period  of  the  covenant.  Terrell  County  Bd. 
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of  Tax  Assessors  v.  Goolsby,  324  Ga.  App. 
535,  751  S.E.2d  158  (2013). 

Owner  only  benefitted  from  a  lower 
ad  valorem  tax  in  proportion  to  inter¬ 
est  owned.  —  Because  a  beneficial  prop¬ 
erty  owner  only  benefitted  from  a  lower  ad 
valorem  tax  in  proportion  to  the  interest 
owned  in  the  property,  the  trial  court  did 
not  err  in  granting  summary  judgment  to 
a  corporation,  as  approval  of  preferential 
ad  valorem  tax  treatment  for  property 
co-owned  by  the  shareholders  of  the  cor¬ 
poration  by  a  tenancy  in  common  did  not 
violate  O.C.G.A.  §  48-5-7. 4(b)(3),  as  an 
individual’s  benefit  was  to  be  determined 
on  a  pro-rata  basis;  thus,  if  the  interests  of 
shareholders  who  were  tenants  in  com¬ 
mon  of  the  property  were  so  calculated,  no 
single  shareholder  would  have  benefitted 
from  the  current  use  assessment  as  to 
more  than  2,000  acres.  Effingham  County 
Bd.  of  Tax  Assessors  v.  Samwilka,  Inc., 
278  Ga.  App.  521,  629  S.E.2d  501  (2006). 

Property  properly  disqualified  as 
bona  fide  conservation  use  property. 
—  Board’s  determination  that  an  owner’s 
property  did  not  qualify  as  a  bona  fide 
conservation  use  property  due  to  restric¬ 
tive  covenants  was  proper  because 
O.C.G.A.  §  48-5-7. 4(b)(5)  was  strictly  con¬ 
strued  in  favor  of  the  board,  and  disqual¬ 
ified  property  which  was  restricted  from 
any,  but  not  necessarily  all,  of  the  activi¬ 
ties  described  in  O.C.G.A. 
§  48-5-7. 4(a)(1)(E).  Morrison  v.  Claborn, 
294  Ga.  App.  508,  669  S.E.2d  492  (2008). 

Property  not  qualified  for  current 
use  assessment.  —  Georgia  Court  of  Ap¬ 
peals  concludes  that  if  the  taxpayer  is 
operating  some  other  type  of  business,  a 
business  separate  and  apart  from  the 
commercial  production  from  or  on  the 
land  of  agricultural  products,  and  the 
business  is  not  incidental,  occasional,  in¬ 
termediate,  or  temporary  but  is  detrimen¬ 
tal  to  or  in  conflict  with  the  property’s 
primary  purpose,  then  the  land  does  not 
qualify  for  current  use  assessment  under 
O.C.G.A.  §  48-5-7.4.  Terrell  County  Bd.  of 
Tax  Assessors  v.  Goolsby,  324  Ga.  App. 
535,  751  S.E.2d  158  (2013). 


Error  in  failing  to  make  necessary 
findings  as  to  business  operated  on 
property.  —  Trial  court  erred  by  holding 
that  operating  a  commercial  grain  busi¬ 
ness  on  property  designated  conservation 
use  property  under  O.C.G.A.  §  48-5-7.4 
did  not  constitute  a  breach  of  the  conser¬ 
vation  use  covenant  because  the  court 
failed  to  make  any  findings  as  to  whether 
the  grain  business  was  incidental  and  not 
detrimental  to  the  qualifying  use  of  the 
property.  Terrell  County  Bd.  of  Tax  Asses¬ 
sors  v.  Goolsby,  324  Ga.  App.  535,  751 
S.E.2d  158  (2013). 

Right  to  appeal  penalty  assess¬ 
ment.  —  An  assessment  of  a  penalty  for  a 
breach  of  a  conservation  use  covenant  is 
an  assessment  for  which  a  property  owner 
has  the  right  to  appeal  pursuant  to 
O.C.G.A.  §  48-5-311.  Oconee  County  Bd. 
of  Tax  Assessors  v.  Thomas,  282  Ga.  422, 
651  S.E.2d  45  (2007). 

Mandamus  relief  properly  denied 
since  certification  of  appeals  ob¬ 
tained.  —  Trial  court  did  not  err  by  deny¬ 
ing  a  group  of  property  owners  their  re¬ 
quest  for  mandamus  relief  in  the  nature  of 
finding  that  the  county  board  of  tax  asses¬ 
sors  certified  their  property  tax  appeals 
because  it  was  undisputed  that  the  tax 
appeals  were  physically  delivered  to  the 
trial  court  and  that  it  had  ruled  that  such 
appeals  were  certified  to  it,  thus,  the  prop¬ 
erty  owners  received  the  relief  sought  re¬ 
garding  certification.  Newton  Timber  Co., 
L.L.L.R  v.  Monroe  County  Bd.  of  Tax  As¬ 
sessors,  755  S.E.2d  770  (2014). 

Notice  and  opportunity  to  cure  not 
properly  given.  —  Board  of  Tax  Asses¬ 
sors  failed  to  meet  its  threshold  obligation 
to  provide  the  property  owner  with  notice 
of  an  opportunity  to  correct  the  alleged 
breach  of  a  conservation  covenant;  there¬ 
fore,  the  property  owner  was  entitled  to 
summary  judgment  in  an  action  for 
breach  of  the  covenant  and  assessment  of 
a  penalty  against  the  property  owner. 
Morgan  County  Bd.  of  Tax  Assessors  v. 
Ward,  318  Ga.  App.  186,  733  S.E.2d  470 
(2012). 
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48-5-7.5.  Assessment  of  standing  timber;  penalty  for  failure  to 
timely  report;  effect  of  reduction  of  property  tax  di¬ 
gest;  supplemental  assessment. 

(a)  Standing  timber  shall  be  assessed  for  ad  valorem  taxation  only 
once  and  such  assessment  shall  be  made  following  its  harvest  or  sale  as 
provided  for  in  this  Code  section.  Such  timber  shall  be  subject  to  ad 
valorem  taxation  notwithstanding  the  fact  that  the  underlying  land  is 
exempt  from  taxation,  unless  such  taxation  is  prohibited  by  federal  law 
or  treaty.  Such  timber  shall  be  assessed  at  100  percent  of  its  fair  market 
value  and  shall  be  taxed  on  a  levy  made  by  each  respective  taxing 
jurisdiction  according  to  such  100  percent  fair  market  value.  Such 
assessment  shall  be  made  in  the  county  where  the  timber  was  grown 
and  shall  be  taxable  by  that  county  and  any  other  taxing  jurisdiction 
therein  in  which  the  timber  was  grown. 

(b)  For  purposes  of  this  Code  section,  the  term  “sale”  of  timber  shall 
mean  the  arm’s  length,  bona  fide  sale  of  standing  timber  for  harvest 
separate  and  apart  from  the  underlying  land  and  shall  not  include  the 
simultaneous  sale  of  a  tract  of  land  and  the  timber  thereon. 

(c)  Lump  sum  sales. 

(1)  Where  standing  timber  is  sold,  in  an  arm’s  length,  bona  fide 
sale,  by  timber  deed,  contract,  lease,  agreement,  or  otherwise  to  be 
harvested  within  a  three-year  period  after  the  date  of  the  sale  and  for 
a  lump  sum  price,  so  much  of  said  timber  as  will  be  harvested  within 
three  years  shall  be  assessed  for  taxation  as  of  the  date  of  the  sale. 
The  fair  market  value  of  such  timber  for  purposes  of  ad  valorem 
taxation  shall  be  the  lump  sum  price  paid  by  the  purchaser  in  the 
arm’s  length,  bona  fide  sale.  Any  timber  described  in  any  sale 
instrument  which  is  not  harvested  within  three  years  after  the  date 
of  the  sale  shall  later  be  assessed  for  taxation  following  its  future 
harvest  or  sale.  Ad  valorem  taxes  shall  be  payable  by  the  seller  and 
shall  be  calculated  by  multiplying  the  100  percent  fair  market  value 
of  the  timber  times  the  millage  rate  levied  by  the  taxing  authority  on 
tangible  property  for  the  previous  calendar  year.  Immediately  upon 
receipt  by  the  seller  of  the  purchase  price,  the  seller  shall  remit  to  the 
purchaser  the  amount  of  ad  valorem  tax  due  on  the  sale,  in  the  form 
of  a  negotiable  instrument  payable  to  the  tax  collector  or  tax 
commissioner.  Such  negotiable  instrument  shall  be  remitted  by  the 
purchaser  to  the  tax  collector  or  tax  commissioner  not  later  than  five 
days  after  receipt  of  the  tax  from  the  seller.  A  purchaser  failing  to 
make  such  remittance  shall  be  personally  liable  for  the  tax.  With  said 
remittance,  the  purchaser  shall  present  to  the  board  of  tax  assessors 
and  to  the  tax  collector  or  tax  commissioner  a  report  of  the  sale 
showing  the  lump  sum  sales  price  of  the  standing  timber,  the  date  of 
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sale,  the  addresses  of  the  seller  and  purchaser,  and  the  location  of  the 
standing  timber  in  the  county.  The  tax  collector  or  tax  commissioner 
shall  collect  from  the  purchaser  the  seller’s  negotiable  instrument  in 
payment  of  the  tax;  and  a  receipt  showing  payment  of  the  tax  shall 
promptly  be  delivered  by  the  tax  collector  or  tax  commissioner  to  the 
seller. 

(2)  Upon  request  of  the  purchaser,  the  tax  collector  or  tax  commis¬ 
sioner  shall  enter  upon  or  attach  to  the  instrument  conveying  the 
standing  timber  a  certification  that  the  ad  valorem  tax  has  been  paid, 
the  date,  and  the  amount  of  the  tax.  The  certificate  shall  be  signed  by 
the  tax  collector  or  tax  commissioner  or  his  deputy.  The  purchaser 
may  then  present  the  instrument  together  with  the  certificate  to  the 
clerk  of  superior  court  of  the  county  or  counties  in  which  the  standing 
timber  is  located,  who  shall  then  file  the  instrument  for  record.  The 
ad  valorem  tax  levied  under  this  subsection  on  lump  sum  sales  of 
standing  timber  shall  be  paid  to  the  tax  collector  or  tax  commissioner 
prior  to  and  as  a  prerequisite  to  the  filing  for  record  of  the  instrument 
with  the  clerk  of  superior  court,  and  the  clerk  shall  not  be  permitted 
to  file  the  instrument  for  record  unless  the  instrument  discloses  on  its 
face  the  proper  certificate  showing  that  the  tax  has  been  paid;  and  the 
certificate  shall  be  recorded  with  the  instrument. 

(d)  Unit  price  sales. 

(1)  Any  person  purchasing  standing  timber,  in  an  arm’s  length, 
bona  fide  sale,  by  timber  deed,  contract,  lease,  agreement,  or  other¬ 
wise  by  unit  prices  shall  furnish  a  report  to  the  seller  and  the  county 
board  of  tax  assessors  within  45  days  after  the  end  of  each  calendar 
quarter.  The  report  shall  show  the  total  dollar  value  of  standing 
timber  paid  to  the  seller  and  the  volume,  in  pounds,  if  available,  or 
measured  volume,  of  softwood  and  hardwood  pulpwood,  chip  and  saw 
logs,  saw  timber,  poles,  posts,  and  fuel  wood  harvested.  Such  report 
shall  include  such  data  through  the  last  business  day  of  the  calendar 
quarter,  the  names  and  addresses  of  the  seller  and  the  purchaser,  and 
the  location  of  the  harvested  timber.  A  copy  of  such  report  shall  also 
be  furnished  by  the  seller  to  the  tax  assessors  within  60  days  after  the 
end  of  the  calendar  quarter.  The  fair  market  value  of  such  timber  for 
purposes  of  ad  valorem  taxation  shall  be  the  total  dollar  values  paid 
by  the  purchaser  in  the  arm’s  length,  bona  fide  sale.  Ad  valorem  taxes 
shall  be  payable  by  the  seller  in  the  unit  price  sales  transaction  as 
provided  in  subsection  (h)  of  this  Code  section  and  shall  be  calculated 
by  multiplying  the  100  percent  fair  market  value  of  the  timber  times 
the  millage  rate  levied  by  the  taxing  authority  on  tangible  property 
for  the  previous  calendar  year. 

(2)  Reports  to  the  tax  assessors  shall  be  confidential,  shall  not  be 
revealed  to  any  person  other  than  authorized  tax  officials,  and  shall 
be  exempt  from  disclosure  under  Article  4  of  Chapter  18  of  Title  50. 
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(e)  Owner  harvests.  Owners  of  real  property  in  this  state  who 
harvest  standing  timber  from  their  own  lands  shall  report  the  volume, 
in  pounds,  if  available,  or  measured  volume,  of  softwood  and  hardwood 
pulpwood,  chip  and  saw  logs,  saw  timber,  poles,  posts,  and  fuel  wood 
harvested  through  the  last  business  day  of  each  calendar  quarter  from 
said  lands  to  the  tax  assessors  within  45  days  after  the  end  of  each 
calendar  quarter.  Such  reports  shall  also  identify  the  location  of  the 
tract  from  which  the  standing  timber  was  harvested.  The  fair  market 
value  of  such  timber  for  purposes  of  ad  valorem  taxation  shall  be  as 
determined  under  subsection  (g)  of  this  Code  section.  Ad  valorem  taxes 
shall  be  paid  by  the  landowner  as  provided  in  subsection  (h)  of  this  Code 
section  and  shall  be  calculated  by  multiplying  the  100  percent  fair 
market  value  of  the  timber  times  the  millage  rate  levied  by  the  taxing 
authority  on  tangible  property  for  the  previous  calendar  year. 

(f)  Other  sales  and  harvests.  Every  sale  and  every  harvest  of 
timber  not  previously  taxed  (excepting  only  a  sale  not  for  harvest 
within  three  years)  shall  be  a  taxable  event.  If  any  such  sale  or  harvest 
is  not  a  reportable  taxable  event  described  under  subsection  (c),  (d),  or 
(e)  of  this  Code  section,  such  timber  shall  be  subject  to  ad  valorem 
taxation  under  this  subsection;  and  such  sale  or  harvest  shall  be 
reported  and  taxed  under  the  provisions  of  subsection  (c),  (d),  or  (e)  of 
this  Code  section,  whichever  is  most  nearly  applicable. 

(g)  The  commissioner,  after  consultation  with  the  State  Forestry 
Commission,  shall  provide  the  tax  assessors  of  each  county  with  the 
weighted  average  price  paid,  in  pounds  and  measured  volume,  during 
each  calendar  year  for  softwood  and  hardwood  pulpwood,  chip  and  saw 
logs,  saw  timber,  poles,  posts,  and  fuel  wood  in  each  county  or 
multicounty  area  within  60  days  of  the  end  of  each  calendar  year.  The 
most  recent  weighted  average  prices  provided  by  the  commissioner 
shall  be  applied  by  the  tax  assessors  to  the  volume  of  wood  removals 
reported  as  provided  in  this  Code  section  to  determine  the  fair  market 
value  of  timber  harvested  other  than  under  a  taxable  lump  sum  sale  or 
taxable  unit  price  sale. 

(h)(1)(A)  Based  on  the  reports  and  data  provided  under  subsec¬ 
tions  (d),  (f),  and  (g)  of  this  Code  section,  the  tax  collector  or  tax 
commissioner  shall  on  a  quarterly  basis  mail  tax  bills  for  sales  and 
harvests  other  than  lump  sum  sales.  Ad  valorem  taxes  on  such 
sales  and  harvests  shall  be  payable  by  the  landowner  within  30 
days  of  receipt  of  the  bill  from  the  tax  collector  or  tax  commissioner. 

(B)  Based  upon  the  reports  and  data  provided  under  subsections 
(e)  and  (g)  of  this  Code  section,  ad  valorem  taxes  for  owner  harvests 
shall  be  payable  by  the  landowner  to  the  tax  collector  or  tax 
commissioner  within  45  days  after  the  end  of  each  calendar 
quarter. 
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(2)  Any  ad  valorem  tax  or  penalty  which  is  not  timely  paid  as 
provided  in  this  Code  section  shall  bear  interest  at  the  rate  specified 
in  Code  Section  48-2-40  from  the  due  date.  Unpaid  taxes,  penalty,  and 
interest  imposed  under  this  Code  section  shall  constitute  a  lien 
against  the  property  of  the  person  responsible  for  payment  of  such 
tax  and  shall  be  collected  in  the  same  manner  as  other  unpaid  ad 
valorem  taxes  are  collected. 

(i)  The  millage  rate  applicable  at  the  time  of  sale  or  the  time  of 
harvest  of  standing  timber  shall  be  the  millage  rate  levied  by  the  taxing 
authority  on  tangible  property  for  the  preceding  calendar  year. 

(j)  Any  person  who  fails  to  timely  make  any  report  or  disclosure 
required  by  this  Code  section  shall  pay  a  penalty  of  50  percent  of  the  tax 
due,  except  that  if  the  failure  to  comply  is  unintentional  and  the  report 
or  disclosure  is  filed  within  12  months  after  the  due  date  the  amount  of 
the  penalty  shall  be  1  percent  for  each  month  or  part  of  a  month  that 
the  report  or  disclosure  is  late. 

(k)  Forms  for  reports  required  by  this  Code  section  shall  be  supplied 
to  each  county  by  the  department. 

(l) (1)  In  any  county  in  which  the  ad  valorem  taxation  of  timber 
pursuant  to  this  Code  section  reduces  the  total  property  tax  digest  of 
such  county  for  tax  year  1992  by  more  than  20  percent  of  the  amount 
of  the  total  property  tax  digest  of  such  county  for  the  immediately 
preceding  taxable  year,  such  digest  shall  be  supplemented  as  follows: 

(A)  The  difference  between  the  total  property  tax  digest  for  the 
county  and  the  total  property  tax  digest  less  the  total  assessed 
value  of  standing  timber  removed  from  the  digest  shall  be  calcu¬ 
lated; 

(B)  The  difference  calculated  under  subparagraph  (A)  of  this 
paragraph  shall  be  reduced  by  the  fair  market  value  of  sold  or 
harvested  timber;  and 

(C)  If  the  amount  calculated  under  subparagraph  (B)  of  this 
paragraph  is  more  than  20  percent  of  the  amount  of  the  total 
property  tax  digest  of  such  county  for  the  immediately  preceding 
taxable  year,  the  resulting  amount  shall  be  assigned  and  taxed  on 
a  levy  made  by  the  tax  officials  of  such  county  in  a  pro  rata  manner 
against  the  land  underlying  the  standing  timber  so  removed  from 
the  digest. 

(2)  Where  a  digest  is  so  supplemented  for  tax  year  1992,  it  shall  be 
supplemented  in  subsequent  years  as  follows: 

(A)  For  tax  year  1993,  such  supplemental  assessment  shall  be  in 
an  amount  equal  to  75  percent  of  the  supplemental  assessment 
received  for  tax  year  1992; 
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(B)  For  tax  year  1994,  such  supplemental  assessment  shall  be  in 
an  amount  equal  to  50  percent  of  the  supplemental  assessment 
received  for  tax  year  1992; 

(C)  For  tax  year  1995,  such  supplemental  assessment  shall  be  in 
an  amount  equal  to  25  percent  of  the  supplemental  assessment 
received  for  tax  year  1992;  and 

(D)  For  tax  year  1996  and  future  tax  years,  no  supplemental 
assessment  shall  be  received. 

(m)(l)  Any  supplemental  assessment  added  to  a  digest  pursuant  to 
subsection  (1)  of  this  Code  section  shall  not  be  included  in  the 
calculation  of  the  equalized  adjusted  school  property  tax  digest  under 
Code  Section  48-5-274  for  the  purpose  of  calculating  the  required 
local  five  mill  share  for  school  funding  purposes  under  Code  Section 
20-2-164. 

(2)  The  fair  market  value  of  timber  harvested  or  sold  added  to  a 
digest  pursuant  to  this  Code  section  shall  be  included  in  the  calcula¬ 
tion  of  the  equalized  adjusted  school  property  tax  digest  under  Code 
Section  48-5-274  for  the  purpose  of  calculating  the  required  local  five 
mill  share  for  school  funding  purposes  under  Code  Section  20-2-164. 
(Code  1981,  §  48-5-7.5,  enacted  by  Ga.  L.  1991,  p.  1903,  §  6;  Ga.  L. 
1995,  p.  792,  §§  1-6;  Ga.  L.  2000,  p.  618,  §  96;  Ga.  L.  2017,  p.  774, 
§  48/HB  323.) 


The  2017  amendment,  effective  May 
9,  2017,  part  of  an  Act  to  revise,  modern¬ 
ize,  and  correct  the  Code,  substituted 
“State  Forestry  Commission”  for  “Georgia 
Forestry  Commission”  near  the  beginning 
of  the  first  sentence  of  subsection  (g). 

Editor’s  notes.  —  Ga.  L.  1991,  p.  1903, 
§  14,  effective  April  24,  1991,  not  codified 
by  the  General  Assembly,  provides:  “To 
assist  counties  and  boards  of  education  in 
planning,  volumes  of  standing  timber  har¬ 
vested  in  each  county  through  the  last 
business  day  of  the  second  and  third  quar¬ 
ters  of  1991  shall  be  reported  by  the 
purchaser,  or  by  the  harvester  if  there  is 
no  purchaser,  to  the  tax  assessors  of  the 
county  or  counties  in  which  the  timber 
was  harvested  by  November  15,  1991. 
Such  reports  shall  show  the  number  of 
pounds,  if  available,  or  measured  volume 
of  softwood  and  hardwood  pulpwood,  chip 
and  saw  logs,  saw  timber,  poles,  posts,  and 


fuel  wood  so  harvested.  The  commissioner, 
after  consultation  with  the  Georgia  For¬ 
estry  Commission,  shall  provide  the  tax 
assessor  of  each  county  with  the  weighted 
average  unit  price  in  pounds  and  mea¬ 
sured  volume  paid  through  the  last  busi¬ 
ness  day  of  such  period  for  each  such 
product  class,  no  later  than  November  15, 
1991.” 

Ga.  L.  1991,  p.  1903,  §  15,  not  codified 
by  the  General  Assembly,  provides  that 
this  Code  section  shall  be  applicable  be¬ 
ginning  January  1,  1992,  with  respect  to 
ad  valorem  taxation  of  timber  and  shall  be 
applicable  beginning  January  1,  1992,  for 
all  other  purposes.  Taxation  for  prior  pe¬ 
riods  shall  continue  to  be  governed  by 
prior  law. 

Ga.  L.  2000,  p.  618,  §  1,  not  codified  by 
the  General  Assembly,  provides:  “This  Act 
shall  be  known  and  may  be  cited  as  the  ‘A 
Plus  Education  Reform  Act  of  2000.”’ 
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JUDICIAL  DECISIONS 


Construction  with  other  law.  —  As¬ 
sessments  lacked  uniformity  in  failing  to 
follow  the  mandates  of  O.C.G.A.  §  48-5-2 
regarding  consideration  of  “existing  use  of 
the  property”  and  “other  factors  deemed 
pertinent  in  arriving  at  fair  market  value” 
and  in  failing  to  exempt  standing  timber 
under  the  mandate  of  O.C.G.A. 
§§  48-5-7. 1(a)(1)  and  48-5-7.5  as  set  forth 
in  Ga.  Const.  1983,  Art.  VII,  Sec.  I,  Para. 
111(e)(2).  Leverett  v.  Jasper  County  Bd.  of 
Tax  Assessors,  233  Ga.  App.  470,  504 
S.E.2d  559  (1998). 


Timber  appraised  as  separate  stra¬ 
tum.  —  Assessments  of  land  and  timber 
into  one  number,  which  were  predicated 
upon  appraisals  which  had  been  con¬ 
ducted  in  violation  of  former  O.C.G.A. 
§  48-5-33  in  that  timber  was  appraised  as 
a  separate  stratum  of  property,  were  null 
and  void.  Hancock  County  Bd.  of  Tax 
Assessors  v.  Dickens,  208  Ga.  App.  742, 
431  S.E.2d  735  (1993). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


State  not  subject  to  timber  tax.  — 

Timber  provision  does  not  reveal  a  clear 
legislative  intent  to  tax  the  state,  as  a 
result,  the  state  is  not  subject  to  the 
timber  tax  provided  by  O.C.G.A. 
§  48-5-7.5.  Because  the  taxation  of  timber 


provision  can  be  read  not  to  apply  to 
public  property,  the  statute  must  be  con¬ 
strued  consistent  with  the  principles  that 
the  state  is  exempt  from  ad  valorem  tax¬ 
ation.  1992  Op.  Att’y  Gen.  No.  92-32. 


48-5-7.6.  “Brownfield  property”  defined;  related  definitions; 

qualifying  for  preferential  assessment;  disqualifica¬ 
tion  of  property  receiving  preferential  assessment; 
responsibilities  of  owners;  transfers  of  property;  costs; 
appeals;  creation  of  lien  against  property;  extension  of 
preferential  assessment. 


(a)(1)  For  the  purposes  of  this  Code  section,  “brownfield  property” 
means  tangible  real  property  where: 

(A)  There  has  been  a  release  of  hazardous  waste,  hazardous 
constituents,  and  hazardous  substances  into  the  environment; 

(B)  The  director  of  the  Environmental  Protection  Division  of  the 
Department  of  Natural  Resources,  under  Article  9  of  Chapter  8  of 
Title  12,  the  “Georgia  Brownfield  Act,”  as  amended,  has  approved 
and  not  revoked  said  approval  of  the  prospective  purchaser’s 
corrective  action  plan  or  compliance  status  report  for  such 
brownfield  property; 

(C)  The  director  of  the  Environmental  Protection  Division  of  the 
Department  of  Natural  Resources,  under  Article  9  of  Chapter  8  of 
Title  12,  the  “Georgia  Brownfield  Act,”  as  amended,  has  issued  and 
not  revoked  a  limitation  of  liability  certificate  for  the  prospective 
purchaser;  and 
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(D)  The  Environmental  Protection  Division  of  the  Department  of 
Natural  Resources  has  certified  eligible  costs  of  remediation  pur¬ 
suant  to  subsection  (j)  of  this  Code  section. 

(2)  The  preferential  classification  and  assessment  of  brownfield 
property  provided  for  in  this  Code  section  shall  apply  to  all  real 
property  qualified  by  the  Environmental  Protection  Division  of  the 
Department  of  Natural  Resources  under  Article  9  of  Chapter  8  of 
Title  12,  the  “Georgia  Brownfield  Act,”  as  amended,  and  any  subse¬ 
quent  improvements  to  said  property. 

(3)  “Eligible  brownfield  costs”  means  costs  incurred  after  July  1, 
2003,  and  directly  related  to  the  receipt  of  a  limitation  of  liability 
pursuant  to  Article  9  of  Chapter  8  of  Title  12,  the  “Georgia  Brownfield 
Act,”  as  amended,  that  are  not  ineligible  costs. 

(4)  “Ineligible  costs”  means  expenses  of  the  following  types: 

(A)  Purchase  or  routine  maintenance  of  equipment  of  a  durable 
nature  that  is  expected  to  have  a  period  of  service  of  one  year  or 
more  after  being  put  into  use  at  the  property  without  material 
impairment  of  its  physical  condition,  unless  the  applicant  can  show 
that  the  purchase  was  directly  related  to  the  receipt  of  a  limitation 
of  liability,  or  the  applicant  can  demonstrate  that  the  equipment 
was  a  total  loss  and  that  the  loss  occurred  during  the  activities 
required  for  receipt  of  applicant’s  limitation  of  liability  pursuant  to 
Article  9  of  Chapter  8  of  Title  12,  the  “Georgia  Brownfield  Act,”  as 
amended; 

(B)  Materials  or  supplies  not  purchased  specifically  for  obtain¬ 
ing  a  limitation  of  liability  pursuant  to  Article  9  of  Chapter  8  of 
Title  12,  the  “Georgia  Brownfield  Act,”  as  amended; 

(C)  Employee  salaries  and  out-of-pocket  expenses  normally  pro¬ 
vided  for  in  the  property  owner’s  operating  budget  (i.e.,  meals,  fuel) 
and  employee  fringe  benefits; 

(D)  Medical  expenses; 

(E)  Legal  expenses; 

(F)  Other  expenses  not  directly  related  to  the  receipt  of  a 
limitation  of  liability  pursuant  to  Article  9  of  Chapter  8  of  Title  12, 
the  “Georgia  Brownfield  Act,”  as  amended; 

(G)  Costs  arising  as  a  result  of  claims  for  damages  filed  by  third 
parties  against  the  property  owner  or  its  agents  should  there  be  a 
new  release  at  the  property  during  or  after  the  receipt  of  a 
limitation  of  liability; 

(H)  Costs  resulting  from  releases  after  the  purchase  of  qualified 
brownfield  property  that  occur  as  a  result  of  violation  of  state  or 
federal  laws,  rules,  or  regulations; 
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(I)  Purchases  of  property; 

( J)  Construction  costs; 

(K)  Costs  associated  with  maintaining  institutional  controls 
after  the  certification  of  costs  by  the  Environmental  Protection 
Division  of  the  Department  of  Natural  Resources;  and 

(L)  Costs  associated  with  establishing,  maintaining  or  demon¬ 
strating  financial  assurance  after  the  certification  of  costs  by  the 
Environmental  Protection  Division  of  the  Department  of  Natural 
Resources. 

(5)  “Local  taxing  authority”  means  a  county,  municipal,  school 
district,  or  any  other  local  governing  authority  levying  ad  valorem 
taxes  on  a  taxpayer’s  property.  If  a  taxpayer’s  property  is  taxed  by 
more  than  one  such  authority,  the  term  “local  taxing  authority”  shall 
mean  every  levying  authority. 

(6)  “Taxable  base”  means  a  value  assigned  to  the  brownfield 
property  pursuant  to  the  provisions  of  subparagraph  (F)  of  paragraph 
(3)  of  Code  Section  48-5-2. 

(7)  “Tax  savings”  means  the  difference  between  the  amount  of 
taxes  paid  on  the  taxable  base  and  the  taxes  that  would  otherwise  be 
due  on  the  current  fair  market  value  of  the  qualified  brownfield 
property.  Tax  savings  run  with  the  qualified  brownfield  property 
regardless  of  title  transfer  and  shall  be  available  until  the  brownfield 
property  is  disqualified  pursuant  to  subsection  (e)  of  this  Code 
section. 

(b)  In  order  for  property  to  qualify  under  this  Code  section  for 
preferential  assessment  as  provided  for  in  subsection  (c.4)  of  Code 
Section  48-5-7,  the  applicant  must  receive  the  certifications  required  for 
brownfield  property  as  defined  in  paragraph  (1)  of  subsection  (a)  of  this 
Code  section. 

(c)  Upon  receipt  of  said  certifications,  a  property  owner  desiring 
classification  of  any  such  contaminated  property  as  brownfield  property 
in  order  to  receive  the  preferential  assessment  shall  make  application 
to  the  county  board  of  tax  assessors  and  include  said  certifications  with 
such  application.  The  county  board  of  tax  assessors  shall  determine  if 
the  provisions  of  this  Code  section  have  been  complied  with,  and  upon 
such  determination,  the  county  board  of  tax  assessors  shall  be  required 
to  grant  preferential  assessment  to  such  property.  The  county  board  of 
tax  assessors  shall  make  the  determination  within  90  days  after 
receiving  the  application  and  shall  notify  the  applicant  in  the  same 
manner  that  notices  of  assessment  are  given  pursuant  to  Code  Section 
48-5-306.  Failure  to  timely  make  such  determination  or  so  notify  the 
applicant  pursuant  to  this  subsection  shall  be  deemed  an  approval  of 
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the  application.  Appeals  from  the  denial  of  an  application  for  preferen¬ 
tial  assessment  by  the  board  of  tax  assessors  shall  be  made  in  the  same 
manner  that  other  property  tax  appeals  are  made  pursuant  to  Code 
Section  48-5-311. 

(d) (1)  Property  which  has  been  classified  by  the  county  board  of  tax 
assessors  as  brownfield  property  shall  be  immediately  eligible  for  the 
preferential  assessment  provided  for  in  subsection  (c.4)  of  Code 
Section  48-5-7;  provided,  however,  that,  for  the  purposes  of  determin¬ 
ing  the  years  of  eligibility  for  preferential  assessment,  the  tax  year 
following  the  year  in  which  the  certification  was  filed  with  the  county 
board  of  tax  assessors  pursuant  to  subsection  (c)  of  this  Code  section 
shall  be  considered  and  counted  as  the  first  year  of  eligibility. 

(2)  Property  which  is  subject  to  preferential  assessment  shall  be 
separately  classified  from  all  other  property  on  the  tax  digest;  and 
such  separate  classification  shall  be  such  as  will  enable  any  person 
examining  the  tax  digest  to  ascertain  readily  that  the  property  is 
subject  to  preferential  assessment. 

(3)  The  local  taxing  authority  shall  enter  upon  the  tax  digest  as  the 
basis  or  value  of  a  parcel  of  brownfield  property  a  value  equal  to  the 
lesser  of  the  acquisition  cost  of  the  property  or  the  assessment  of  the 
fair  market  value  of  the  property  as  recorded  in  the  county  tax  digest 
at  the  time  application  for  participation  in  the  program  was  submit¬ 
ted  to  the  Environmental  Protection  Division  of  the  Department  of 
Natural  Resources  under  Article  9  of  Chapter  8  of  Title  12,  the 
“Georgia  Brownfield  Act,”  as  amended.  Property  classified  as 
brownfield  property  shall  be  recorded  upon  the  tax  digest  as  provided 
in  this  Code  section  for  ten  consecutive  assessment  years,  or  as 
extended  pursuant  to  subsection  (o)  of  this  Code  section,  unless 
sooner  disqualified  pursuant  to  subsection  (e)  of  this  Code  section, 
and  the  notation  “brownfield  property”  shall  be  entered  on  the  tax 
digest  adjacent  to  the  valuation  of  such  property  to  indicate  that  the 
property  is  being  preferentially  assessed.  The  local  taxing  authority 
shall  also  enter  upon  the  tax  digest  an  assessment  of  the  fair  market 
value  of  the  property  each  year,  excluding  the  provisions  of  subpar¬ 
agraph  (F)  of  paragraph  (3)  of  Code  Section  48-5-2. 

(e) (1)  When  property  has  once  been  classified  and  assessed  as 
brownfield  property,  it  shall  remain  so  classified  and  be  granted  the 
preferential  assessment  until  the  property  becomes  disqualified  by 
any  one  of  the  following: 

(A)  Written  notice  by  the  taxpayer  to  the  local  taxing  authority 
to  remove  the  preferential  classification  and  assessment; 

(B)  Sale  or  transfer  of  ownership  to  a  person  not  subject  to 
property  taxation  or  making  the  property  exempt  from  property 
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taxation  except  a  sale  or  transfer  to  any  authority  created  by  or 
pursuant  to  the  Constitution  of  Georgia,  statute  or  local  legislation, 
including  a  development  authority  created  pursuant  to  Code  Sec¬ 
tion  36-62-4,  constitutional  amendment  or  local  legislation,  a 
downtown  development  authority  created  pursuant  to  Code  Sec¬ 
tion  36-42-4,  an  urban  redevelopment  agency  created  pursuant  to 
Code  Section  36-61-18,  a  joint  development  authority  created 
pursuant  to  Code  Section  36-62-5.1,  or  a  housing  authority  created 
pursuant  to  Code  Section  8-3-4; 

(C)  Revocation  of  a  limitation  of  liability  by  the  Department  of 
Natural  Resources.  The  Department  of  Natural  Resources  has  the 
authority  to  revoke  a  limitation  of  liability  pursuant  to  Article  9  of 
Chapter  8  of  Title  12,  the  “Georgia  Brownfield  Act,”  as  amended. 
The  sale  or  transfer  to  a  new  owner  shall  not  operate  to  disqualify 
the  property  from  preferential  classification  and  assessment  so 
long  as  the  property  continues  to  qualify  as  brownfield  property, 
except  as  specified  in  subparagraph  (B)  of  this  paragraph; 

(D)  The  later  of  the  expiration  of  ten  years  during  which  the 
property  was  classified  and  assessed  as  brownfield  property  or  the 
expiration  of  this  preferential  assessment  period  as  extended 
pursuant  to  subsection  (o)  of  this  Code  section;  or 

(E)  The  tax  savings  accrued  on  the  property  equal  the  eligible 
brownfield  costs  certified  by  the  Environmental  Protection  Division 
of  the  Department  of  Natural  Resources  and  submitted  to  the  local 
taxing  authority. 

(2)  Except  as  otherwise  provided  in  this  Code  section,  if  a  property 
becomes  disqualified  pursuant  to  subparagraph  (C)  of  paragraph  (1) 
of  this  subsection,  the  decertification  shall  be  transmitted  to  the 
county  board  of  tax  assessors  by  the  Environmental  Protection 
Division  of  the  Department  of  Natural  Resources  and  said  assessors 
shall  appropriately  notate  the  property  as  decertified.  Such  property 
shall  not  be  eligible  to  receive  the  preferential  assessment  provided 
for  in  this  Code  section  during  the  taxable  year  in  which  such 
disqualification  occurs. 

(f)  After  a  qualified  brownfield  property  begins  to  receive  preferen¬ 
tial  tax  treatment  the  property  owner  shall: 

(1)  In  a  sworn  affidavit,  report  his  or  her  tax  savings  realized  for 
each  year  to  the  local  taxing  authority.  Such  report  shall  include: 

(A)  The  number  of  years  preferential  tax  treatment  pursuant  to 
this  Code  section  has  been  received; 

(B)  Total  certified  eligible  brownfield  costs; 
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(C)  Tax  savings  realized  to  date; 

(D)  Transfers  of  eligible  brownfield  costs,  if  any;  and 

(E)  Eligible  brownfield  costs  remaining; 

(2)  In  the  tax  year  in  which  the  taxes  otherwise  due  on  the  fair 
market  value  of  the  property  exceed  any  remaining  eligible 
brownfield  costs,  the  taxpayer  shall  pay  the  taxes  due  on  the  fair 
market  value  of  the  property  less  any  remaining  eligible  brownfield 
costs. 

(g)  A  qualified  brownfield  property  may  be  transferred  or  leased  and 
continue  to  receive  preferential  tax  treatment  if: 

(1)  The  transferee  or  lessee  of  the  property  is  an  entity  required  to 
pay  ad  valorem  property  tax  on  the  qualified  brownfield  property  or 
an  interest  therein; 

(2)  The  transferee  or  lessee  complies  with  all  of  the  requirements 
of  this  Code  section; 

(3)  The  transferee  or  lessee  meets  the  requirements  of  Code 
Section  12-8-206; 

(4)  The  transferee  or  lessee  continues  any  and  all  activities,  if  any 
are  required,  for  the  continuation  of  a  limitation  of  liability  pursuant 
to  Article  9  of  Chapter  8  of  Title  12,  the  “Georgia  Brownfield  Act,”  as 
amended; 

(5)  The  transferee  or  lessee  and  the  transferor  notify  the  local 
taxing  authority  with  respect  to  the  transfer  of  the  qualified 
brownfield  property  by  filing  a  separate  copy  of  the  transfer  with  the 
local  taxing  authority  no  later  than  90  days  following  the  date  of  the 
transfer; 

(6)  Failure  to  timely  notify  one  local  taxing  authority  shall  not 
affect  any  timely  notification  to  any  other  local  taxing  authority;  and 

(7)  The  transfer  of  property  shall  not  restart,  reset  or  otherwise 
lengthen  the  period  of  preferential  tax  treatment  pursuant  to  this 
Code  section. 

(h) (1)  A  qualified  brownfield  property  may  be  subdivided  into  smaller 
parcels  and  continue  to  receive  preferential  tax  treatment  if: 

(A)  All  of  the  requirements  of  subsection  (g)  of  this  Code  section 
are  met;  and 

(B)  The  transferee  and  transferor  agree  and  jointly  submit  to  the 
local  taxing  authority  a  sworn  affidavit  stating  the  eligible 
brownfield  costs  being  transferred  to  the  subdivided  property,  to 
wit: 
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(i)  A  transferor’s  report  to  the  local  taxing  authority  shall 
include: 

(I)  The  total  certified  eligible  brownfield  costs  for  the  qual¬ 
ified  brownfield  property; 

(II)  The  tax  savings  realized  to  date; 

(III)  The  eligible  brownfield  costs  being  transferred; 

(IV)  The  number  of  years  of  preferential  tax  treatment 
pursuant  to  this  Code  section  has  been  received; 

(V)  The  eligible  brownfield  costs  remaining;  and 

(VI)  A  request  to  establish  the  taxable  base  of  the  trans¬ 
ferred  property  and  reestablish  the  taxable  base  for  the  re¬ 
tained  property  pursuant  to  paragraph  (2)  of  this  subsection; 

(ii)  Failure  to  file  a  sworn  affidavit  with  one  local  taxing 
authority  shall  not  affect  any  sworn  affidavit  submitted  to  any 
other  local  taxing  authority; 

(iii)  A  transferee’s  first  report  to  the  local  taxing  authority 
shall  include: 

(I)  A  statement  of  the  amount  of  the  transferred  eligible 
brownfield  costs; 

(II)  The  number  of  years  of  preferential  tax  treatment  the 
property  received  prior  to  transfer  (carry  over  from  transferor); 
and 

(II)  A  request  to  establish  a  taxable  base  for  the  property 
pursuant  to  paragraph  (2)  of  this  subsection;  and 

(iv)  Subsequent  reports  made  by  a  transferee  shall  include  the 
same  information  provided  by  property  owners  in  paragraph  (1) 
of  subsection  (f)  of  this  Code  section. 

(2)  The  taxable  base  for  the  subdivided  property  shall  be  estab¬ 
lished  by  the  local  taxing  authority  based  on  the  ratio  of  acres 
purchased  to  total  acres  at  the  time  of  the  establishment  of  the 
taxable  base  for  the  entire  qualified  brownfield  property.  Such  ratio 
shall  be  applied  to  the  taxable  base  as  recorded  in  the  county  tax 
digest  at  the  time  the  application  was  received  by  the  Environmental 
Protection  Division  for  participation  in  the  program  under  Article  9  of 
Chapter  8  of  Title  12,  the  “Georgia  Brownfield  Act.”  The  taxable  base 
on  the  retained  qualified  brownfield  property  shall  be  decreased  by 
the  amount  of  taxable  base  assigned  to  the  subdivided  portion  of  the 
property. 
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(3)  The  subdivision  of  property  shall  not  restart,  reset,  or  other¬ 
wise  lengthen  the  period  of  preferential  tax  treatment  pursuant  to 

this  Code  section. 

(i)  In  the  year  in  which  preferential  tax  treatment  ends,  the  taxpayer 
shall  be  liable  for  any  and  all  ad  valorem  taxes  due  on  the  property  for 
which  a  certified  eligible  brownfield  cost  is  not  claimed  as  an  offset. 

(j)  The  Environmental  Protection  Division  of  the  Department  of 
Natural  Resources  shall  review  the  eligible  costs  submitted  by  the 
applicant/taxpayer  and  shall  approve  or  deny  those  costs  prior  to  those 
costs  being  submitted  to  the  local  tax  authority.  Eligible  costs  to  be 
certified  as  accurate  by  the  Environmental  Protection  Division  shall  be 
submitted  by  the  applicant  to  the  division  at  such  time  and  in  such  form 
as  is  prescribed  by  the  division.  Eligible  costs  may  be  submitted  for 
certification  only  once  for  each  assessment  or  remediation  undertaken 
pursuant  to  Article  9  of  Chapter  8  of  Title  12,  the  “Georgia  Brownfield 
Act,”  as  amended.  The  certification  of  costs  shall  be  a  decision  of  the 
director  and  may  be  appealed  in  accordance  with  subsection  (c)  of  Code 
Section  12-2-2. 

(k)  The  taxing  authority  shall  provide  an  appropriate  form  or  forms 
or  space  on  an  existing  form  or  forms  to  implement  this  Code  section. 

(l)  Taxpayers  shall  have  the  same  rights  to  appeal  from  the  deter¬ 
mination  of  the  taxable  base  and  assessments  and  reassessments  of 
qualified  brownfield  property  as  set  out  in  Code  Section  48-5-311. 

(m)  A  penalty  shall  be  imposed  under  this  Code  section  if  during  the 
special  classification  period  the  taxpayer  fails  to  abide  by  the  corrective 
action  plan.  The  penalty  shall  be  applicable  to  the  entire  tract  which  is 
the  subject  of  the  special  classification  and  shall  be  twice  the  difference 
between  the  total  amount  of  tax  paid  pursuant  to  preferential  assess¬ 
ment  under  this  Code  section  and  the  total  amount  of  taxes  which 
would  otherwise  have  been  due  under  this  chapter  for  each  completed 
or  partially  completed  year  of  the  special  classification  period.  Any  such 
penalty  shall  bear  interest  at  the  rate  specified  in  Code  Section  48-2-40 
from  the  date  the  special  classification  is  breached. 

(n)  Penalties  and  interest  imposed  under  this  Code  section  shall 
constitute  a  lien  against  the  property  and  shall  be  collected  in  the  same 
manner  as  unpaid  ad  valorem  taxes  are  collected.  Such  penalties  and 
interest  shall  be  distributed  pro  rata  to  each  taxing  jurisdiction  wherein 
current  use  assessment  under  this  Code  section  has  been  granted  based 
upon  the  total  amount  by  which  such  preferential  assessment  has 
reduced  taxes  for  each  such  taxing  jurisdiction  on  the  property  in 
question  as  provided  in  this  Code  section. 

(o) (l)  Notwithstanding  anything  to  the  contrary  in  subsections  (a) 

through  (n)  of  this  Code  section,  a  qualified  brownfield  property  may 
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be  eligible  for  preferential  assessment  in  accordance  with  the  provi¬ 
sions  of  subsection  (c.4)  of  Code  Section  48-5-7  for  a  period  not  to 
exceed  15  years  under  the  following  circumstances: 

(A)  Construction  of  improvements  on  the  property  commenced 
but  thereafter  ceased  for  a  period  in  excess  of  180  days; 

(B)  After  a  delay  in  excess  of  180  days,  construction  of  improve¬ 
ments  on  the  property  resumed;  and 

(C)  The  owner  of  the  qualified  brownfield  property  submits  a 
sworn  certification  to  the  county  board  of  tax  assessors  stating  the 
date  on  which  construction  first  commenced,  the  date  on  which 
construction  ceased,  and  the  date  on  which  construction  resumed. 

(2)  Upon  receipt  of  the  certification  required  by  subparagraph  (C) 
of  paragraph  (1)  of  this  subsection,  the  county  board  of  tax  assessors 
shall  extend  the  period  of  preferential  assessment  for  one  year  for 
each  365  days  of  construction  inactivity  for  up  to  a  maximum  of  five 
consecutive  years.  Under  no  circumstances  shall  the  period  of  pref¬ 
erential  assessment  exceed  15  consecutive  years.  (Code  1981, 
§  48-5-7.6,  enacted  by  Ga.  L.  2003,  p.  170,  §  3;  Ga.  L.  2004,  p.  631, 
§  48;  Ga.  L.  2012,  p.  843,  §  4/HB  1102;  Ga.  L.  2013,  p.  141,  §  48/HB 
79;  Ga.  L.  2014,  p.  866,  §  48/SB  340;  Ga.  L.  2016,  p.  864,  §  48/HB 
737;  Ga.  L.  2017,  p.  774,  §  48/HB  323.) 


The  2016  amendment,  effective  May 
3,  2016,  part  of  an  Act  to  revise,  modern¬ 
ize,  and  correct  the  Code,  revised  punctu¬ 
ation  in  subparagraph  (a)(4)(C). 

The  2017  amendment,  effective  May 
9,  2017,  part  of  an  Act  to  revise,  modern¬ 
ize,  and  correct  the  Code,  substituted 
“‘Georgia  Brownfield  Act’”  for  ‘“Georgia 
Hazardous  Site  Reuse  and  Redevelop¬ 
ment  Act’”  throughout  this  Code  section. 


Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2017,  “program” 
was  substituted  for  “Hazardous  Site  Re¬ 
use  and  Redevelopment  Program”  in  the 
first  sentence  of  paragraph  (d)(3);  and 
“program  under  Article  9  of  Chapter  8  of 
Title  12,  the  ‘Georgia  Brownfield  Act’”  was 
substituted  for  “Georgia  Hazardous  Site 
Reuse  and  Redevelopment  Program”  in 
the  second  sentence  of  paragraph  (h)(2). 


48-5-7.7.  Short  title;  definitions;  qualifications  for  conservation 
use  assessment. 


(a)  This  Code  section  shall  be  known  and  may  be  cited  as  the 
“Georgia  Forest  Land  Protection  Act  of  2008.” 

(b)  As  used  in  this  Code  section,  the  term: 

(1)  “Contiguous”  means  real  property  within  a  county  that  abuts, 
joins,  or  touches  and  has  the  same  undivided  common  ownership.  If 
an  applicant’s  tract  is  divided  by  a  county  boundary,  public  roadway, 
public  easement,  public  right  of  way,  natural  boundary,  land  lot  line, 
or  railroad  track,  then  the  applicant  has,  at  the  time  of  the  initial 
application,  a  one-time  election  to  declare  the  tract  as  contiguous 
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irrespective  of  a  county  boundary,  public  roadway,  public  easement, 
public  right  of  way,  natural  boundary,  land  lot  line,  or  railroad  track. 

(2)  “Forest  land  conservation  use  property”  means  forest  land  each 
tract  of  which  consists  of  more  than  200  acres  of  tangible  real 
property  of  an  owner  subject  to  the  following  qualifications: 

(A)  Such  property  must  be  owned  by  an  individual  or  individuals 
or  by  any  entity  registered  to  do  business  in  this  state; 

(B)  Such  property  excludes  the  entire  value  of  any  residence  and 
its  underlying  land  located  on  the  property;  as  used  in  this 
subparagraph,  the  term  “underlying  land”  means  the  minimum  lot 
size  required  for  residential  construction  by  local  zoning  ordi¬ 
nances  or  two  acres,  whichever  is  less.  This  provision  for  excluding 
the  underlying  land  of  a  residence  from  eligibility  in  the  conserva¬ 
tion  use  covenant  shall  only  apply  to  property  that  is  first  made 
subject  to  such  a  covenant,  or  is  subject  to  a  renewal  of  a  previous 
conservation  use  covenant,  on  or  after  January  1,  2014; 

(C)  Such  property  has  as  its  primary  use  the  good  faith  subsis¬ 
tence  or  commercial  production  of  trees,  timber,  or  other  wood  and 
wood  fiber  products  from  or  on  the  land.  Such  primary  use  includes 
land  conservation  and  ecological  forest  management  in  which 
commercial  production  of  wood  and  wood  fiber  products  may  be 
undertaken  primarily  for  conservation  and  restoration  purposes 
rather  than  financial  gain.  Such  property  may,  in  addition,  have 
one  or  more  of  the  following  secondary  uses: 

(i)  The  promotion,  preservation,  or  management  of  wildlife 
habitat; 

(ii)  Carbon  sequestration  in  accordance  with  the  Georgia 
Carbon  Sequestration  Registry; 

(iii)  Mitigation  and  conservation  banking  that  results  in  res¬ 
toration  or  conservation  of  wetlands  and  other  natural  resources; 
or 


(iv)  The  production  and  maintenance  of  ecosystem  products 
and  services,  such  as,  but  not  limited  to,  clean  air  and  water. 

Forest  land  conservation  use  property  may  include,  but  is  not  limited 
to,  land  that  has  been  certified  as  environmentally  sensitive  property 
by  the  Department  of  Natural  Resources  or  which  is  managed  in 
accordance  with  a  recognized  sustainable  forestry  certification  pro¬ 
gram,  such  as  the  Sustainable  Forestry  Initiative,  Forest  Steward¬ 
ship  Council,  American  Tree  Farm  Program,  or  an  equivalent  sus¬ 
tainable  forestry  certification  program  approved  by  the  State 
Forestry  Commission. 
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(3)  “Qualified  owner”  means  any  individual  or  individuals  or  any 
entity  registered  to  do  business  in  this  state. 

(4)  “Qualified  property”  means  forest  land  conservation  use  prop¬ 
erty  as  defined  in  this  subsection. 

(5)  “Qualifying  purpose”  means  a  use  that  meets  the  qualifications 
of  subparagraph  (C)  of  paragraph  (2)  of  this  subsection. 

(c)  The  following  additional  rules  shall  apply  to  the  qualification  of 
forest  land  conservation  use  property  for  conservation  use  assessment: 

(1)  All  contiguous  forest  land  conservation  use  property  of  an 
owner  within  a  county  for  which  forest  land  conservation  use  assess¬ 
ment  is  sought  under  this  Code  section  shall  be  in  a  single  covenant 
unless  otherwise  required  under  subsection  (e)  of  this  Code  section; 

(2)  When  one-half  or  more  of  the  area  of  a  single  tract  of  real 
property  is  used  for  the  qualifying  purpose,  then  the  entirety  of  such 
tract  shall  be  considered  as  used  for  such  qualifying  purpose  unless 
some  other  type  of  business  is  being  operated  on  the  portion  of  the 
tract  that  is  not  being  used  for  a  qualifying  purpose;  provided, 
however,  that  such  other  portion  must  be  minimally  managed  so  that 
it  does  not  contribute  significantly  to  erosion  or  other  environmental 
or  conservation  problems  or  must  be  used  for  one  or  more  secondary 
purposes  specified  in  subparagraph  (b)(2)(C)  of  this  Code  section.  The 
following  uses  of  real  property  shall  not  constitute  using  the  property 
for  another  type  of  business: 

(A)  The  lease  of  hunting  rights  or  the  use  of  the  property  for 
hunting  purposes; 

(B)  The  charging  of  admission  for  use  of  the  property  for  fishing 
purposes; 

(C)  The  production  of  pine  straw  or  native  grass  seed; 

(D)  The  granting  of  easements  solely  for  ingress  and  egress;  and 

(E)  Any  type  of  business  devoted  to  secondary  uses  listed  under 
subparagraph  (b)(2)(C)  of  this  Code  section;  and 

(3)  No  otherwise  qualified  forest  land  conservation  use  property 
shall  be  denied  conservation  use  assessment  on  the  grounds  that  no 
soil  map  is  available  for  the  county  or  counties,  if  applicable,  in  which 
such  property  is  located;  provided,  however,  that  if  no  soil  map  is 
available  for  the  county  or  counties,  if  applicable,  in  which  such 
property  is  located,  the  board  of  tax  assessors  shall  use  the  current 
soil  classification  applicable  to  such  property. 

(d)  No  property  shall  qualify  for  conservation  use  assessment  under 
this  Code  section  unless  and  until  the  qualified  owner  of  such  property 
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agrees  by  covenant  with  the  appropriate  taxing  authority  to  maintain 
the  eligible  property  in  forest  land  conservation  use  for  a  period  of  15 
years  beginning  on  the  first  day  of  January  of  the  year  in  which  such 
property  qualifies  for  such  conservation  use  assessment  and  ending  on 
the  last  day  of  December  of  the  final  year  of  the  covenant  period.  After 
the  qualified  owner  has  applied  for  and  has  been  allowed  conservation 
use  assessment  provided  for  in  this  Code  section,  it  shall  not  be 
necessary  to  make  application  thereafter  for  any  year  in  which  the 
covenant  period  is  in  effect  and  conservation  use  assessment  shall 
continue  to  be  allowed  such  qualified  owner  as  specified  in  this  Code 
section.  At  least  60  days  prior  to  the  expiration  date  of  the  covenant,  the 
county  board  of  tax  assessors  where  the  property  is  located  shall  send 
by  first-class  mail  written  notification  of  such  impending  expiration. 
Upon  the  expiration  of  any  covenant  period,  the  property  shall  not 
qualify  for  further  conservation  use  assessment  under  this  Code  section 
unless  and  until  the  qualified  owner  of  the  property  has  entered  into  a 
renewal  covenant  for  an  additional  period  of  15  years;  provided, 
however,  that  the  qualified  owner  may  enter  into  a  renewal  contract  in 
the  fourteenth  year  of  a  covenant  period  so  that  the  contract  is 
continued  without  a  lapse  for  an  additional  15  years. 

(e)  Subject  to  the  limitations  of  paragraph  (1)  of  subsection  (c)  of  this 
Code  section,  a  qualified  owner  shall  be  authorized  to  enter  into  more 
than  one  covenant  under  this  Code  section  for  forest  land  conservation 
use  property.  Any  such  qualified  property  may  include  a  tract  or  tracts 
of  land  which  are  located  in  more  than  one  county  in  which  event  the 
owner  shall  enter  into  a  covenant  with  each  county.  In  the  event  a  single 
contiguous  tract  is  required  to  have  separate  covenants  under  this 
subsection,  the  total  acreage  of  that  single  contiguous  tract  shall  be 
utilized  for  purposes  of  determining  the  200  acre  requirement  of  this 
Code  section. 

(f) (1)  A  qualified  owner  shall  not  be  authorized  to  make  application 
for  and  receive  conservation  use  assessment  under  this  Code  section 
for  any  property  which  at  the  time  of  such  application  is  receiving 
preferential  assessment  under  Code  Section  48-5-7.1  or  current  use 
assessment  under  Code  Section  48-5-7.4;  provided,  however,  that  if 
any  property  is  subject  to  a  covenant  under  either  of  those  Code 
sections,  it  may  be  changed  from  such  covenant  and  placed  under  a 
covenant  under  this  Code  section  if  it  is  otherwise  qualified.  Any  such 
change  shall  terminate  the  existing  covenant  and  shall  not  constitute 
a  breach  thereof.  No  property  may  be  changed  more  than  once  under 
this  paragraph. 

(2)  Any  property  that  is  subject  to  a  covenant  under  this  Code 
section  and  subsequently  fails  to  adhere  to  the  qualifying  purpose,  as 
defined  in  paragraph  (5)  of  subsection  (b)  of  this  Code  section,  may  be 
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changed  from  the  covenant  under  this  Code  section  and  placed  under 
a  covenant  provided  for  in  Code  Section  48-5-7.4  if  the  property 
otherwise  qualifies  under  the  provisions  of  that  Code  section.  In  such 
a  case,  the  existing  covenant  under  this  Code  section  shall  be 
terminated,  and  the  change  shall  not  constitute  a  breach  thereof.  No 
property  may  be  changed  more  than  once  under  this  paragraph. 

(g)  Except  as  otherwise  provided  in  this  Code  section,  no  property 
shall  maintain  its  eligibility  for  conservation  use  assessment  under  this 
Code  section  unless  a  valid  covenant  or  covenants,  if  applicable,  remain 
in  effect  and  unless  the  property  is  continuously  devoted  to  forest  land 
conservation  use  during  the  entire  period  of  the  covenant  or  covenants, 
if  applicable. 

(h)  If  any  breach  of  a  covenant  occurs,  the  existing  covenant  shall  be 
terminated  and  all  qualification  requirements  must  be  met  again  before 
the  property  shall  be  eligible  for  conservation  use  assessment  under 
this  Code  section. 

(i) (l)  If  ownership  of  all  or  a  part  of  a  forest  land  conservation  use 
property  is  acquired  during  a  covenant  period  by  another  qualified 
owner,  then  the  original  covenant  may  be  continued  only  by  both  such 
acquiring  owner  and  the  transferor  for  the  remainder  of  the  term,  in 
which  event,  no  breach  of  the  covenant  shall  be  deemed  to  have 
occurred  if  the  total  size  of  a  tract  from  which  the  transfer  was  made 
is  reduced  below  200  acres  or  the  size  of  the  tract  transferred  is  less 
than  200  acres.  Following  the  expiration  of  the  original  covenant,  no 
new  covenant  shall  be  entered  with  respect  to  either  tract  unless  such 
tract  exceeds  200  acres.  If  a  qualified  owner  has  entered  into  an 
original  forest  land  conservation  use  covenant  and  subsequently 
acquires  additional  qualified  property  contiguous  to  the  property  in 
the  original  covenant,  the  qualified  owner  may  elect  to  enter  the 
subsequently  acquired  qualified  property  into  the  original  covenant 
for  the  remainder  of  the  15  year  period  of  the  original  covenant; 
provided,  however,  that  such  subsequently  acquired  qualified  prop¬ 
erty  shall  be  less  than  200  acres. 

(2)  If,  following  such  transfer,  a  breach  of  the  covenant  occurs  by 
the  acquiring  owner,  the  penalty  and  interest  shall  apply  to  the  entire 
transferred  tract  and  shall  be  paid  by  the  acquiring  owner  who 
breached  the  covenant.  In  such  case,  the  covenant  shall  terminate  on 
such  entire  transferred  tract  but  shall  continue  on  such  entire 
remaining  tract  from  which  the  transfer  was  made  and  on  which  the 
breach  did  not  occur  for  the  remainder  of  the  original  covenant. 

(3)  If,  following  such  transfer,  a  breach  of  the  covenant  occurs  by 
the  transferring  owner,  the  penalty  and  interest  shall  apply  to  the 
entire  remaining  tract  from  which  the  transfer  was  made  and  shall  be 
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paid  by  the  transferring  owner  who  breached  the  covenant.  In  such 
case,  the  covenant  shall  terminate  on  such  entire  remaining  tract 
from  which  the  transfer  was  made  but  shall  continue  on  such  entire 
transferred  tract  and  on  which  the  breach  did  not  occur  for  the 
remainder  of  the  original  covenant. 

(j)(l)  For  each  taxable  year  beginning  on  or  after  January  1,  2014,  all 
applications  for  conservation  use  assessment  under  this  Code  section, 
including  any  forest  land  covenant  required  under  this  Code  section, 
shall  be  filed  on  or  before  the  last  day  for  filing  ad  valorem  tax  appeals 
of  the  annual  notice  of  assessment  except  that  in  the  case  of  property 
which  is  the  subject  of  a  tax  appeal  of  the  annual  notice  of  assessment 
under  Code  Section  48-5-311,  an  application  for  forest  land  conser¬ 
vation  use  assessment  may  be  filed  at  any  time  while  such  appeal  is 
pending.  An  application  for  continuation  of  such  forest  land  conser¬ 
vation  use  assessment  upon  a  change  in  ownership  of  all  or  a  part  of 
the  qualified  property  shall  be  filed  on  or  before  the  last  date  for  filing 
tax  returns  in  the  year  following  the  year  in  which  the  change  in 
ownership  occurred.  Applications  for  forest  land  conservation  use 
assessment  under  this  Code  section  shall  be  filed  with  the  county 
board  of  tax  assessors  in  which  the  property  is  located  who  shall 
approve  or  deny  the  application.  Such  county  board  of  tax  assessors 
shall  file  a  copy  of  the  approved  covenant  in  the  office  of  the  clerk  of 
the  superior  court  in  the  county  in  which  the  eligible  property  is 
located.  The  clerk  of  the  superior  court  shall  file  and  index  such 
covenant  in  the  real  property  records  maintained  in  the  clerk’s  office. 
If  the  covenant  is  not  so  recorded  in  the  real  property  records,  a 
transferee  of  the  property  affected  shall  not  be  bound  by  the  covenant 
or  subject  to  any  penalty  for  its  breach.  The  fee  of  the  clerk  of  the 
superior  court  for  recording  such  covenants  shall  be  paid  by  the 
qualified  owner  of  the  eligible  property  with  the  application  for  forest 
land  conservation  use  assessment  under  this  Code  section  and  shall 
be  paid  to  the  clerk  by  the  board  of  tax  assessors  when  the  application 
is  filed  with  the  clerk.  If  the  application  is  denied,  the  board  of  tax 
assessors  shall  notify  the  applicant  in  the  same  manner  that  notices 
of  assessment  are  given  pursuant  to  Code  Section  48-5-306  and  shall 
return  any  filing  fees  advanced  by  the  owner.  Appeals  from  the  denial 
of  an  application  or  covenant  by  the  board  of  tax  assessors  shall  be 
made  in  the  same  manner  that  other  property  tax  appeals  are  made 
pursuant  to  Code  Section  48-5-311. 

(2)  In  the  event  such  application  is  approved,  the  qualified  owner 
shall  continue  to  receive  annual  notification  of  any  change  in  the 
forest  land  fair  market  value  of  such  property,  and  any  appeals  with 
respect  to  such  valuation  shall  be  made  in  the  same  manner  as  other 
property  tax  appeals  are  made  pursuant  to  Code  Section  48-5-311. 
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(k)  The  commissioner  shall  by  regulation  provide  uniform  applica¬ 
tion  and  covenant  forms  to  be  used  in  making  application  for  conser¬ 
vation  use  assessment  under  this  Code  section. 

(l)  In  the  case  of  an  alleged  breach  of  the  covenant,  the  qualified 
owner  shall  be  notified  in  writing  by  the  board  of  tax  assessors.  The 
qualified  owner  shall  have  a  period  of  30  days  from  the  date  of  such 
notice  to  cease  and  desist  the  activity  alleged  in  the  notice  to  be  in 
breach  of  the  covenant  or  to  remediate  or  correct  the  condition  or 
conditions  alleged  in  the  notice  to  be  in  breach  of  the  covenant. 
Following  a  physical  inspection  of  property,  the  board  of  tax  assessors 
shall  notify  the  qualified  owner  that  such  activity  or  activities  have  or 
have  not  properly  ceased  or  that  the  condition  or  conditions  have  or 
have  not  been  remediated  or  corrected.  The  qualified  owner  shall  be 
entitled  to  appeal  the  decision  of  the  board  of  tax  assessors  and  file  an 
appeal  disputing  the  findings  of  the  board  of  tax  assessors.  Such  appeal 
shall  be  conducted  in  the  same  manner  that  other  property  tax  appeals 
are  made  pursuant  to  Code  Section  48-5-311. 

(m) (l)  A  penalty  shall  be  imposed  under  this  subsection  if  during  the 
period  of  the  covenant  entered  into  by  a  qualified  owner  the  covenant 
is  breached. 

(2)  Except  as  provided  in  subsection  (i)  of  this  Code  section  and 
paragraph  (4)  of  this  subsection,  the  penalty  shall  be  applicable  to  the 
entire  tract  which  is  the  subject  of  the  covenant. 

(3)  The  penalty  shall  be  twice  the  difference  between  the  total 
amount  of  the  tax  paid  pursuant  to  the  conservation  use  assessment 
under  this  Code  section  and  the  total  amount  of  taxes  which  would 
otherwise  have  been  due  under  this  chapter  for  each  completed  or 
partially  completed  year  of  the  covenant  period.  Any  such  penalty 
shall  bear  interest  at  the  rate  specified  in  Code  Section  48-2-40  from 
the  date  the  covenant  is  breached. 

(4)  If  ownership  of  a  portion  of  the  land  subject  to  the  original 
covenant  constituting  at  least  200  acres  is  transferred  to  another 
owner  qualified  to  enter  into  an  original  forest  land  conservation  use 
covenant  in  a  bona  fide  arm’s  length  transaction  and  breach  subse¬ 
quently  occurs,  then  the  penalty  shall  either  be  assessed  against  the 
entire  remaining  tract  from  which  the  transfer  was  made  or  the 
entire  transferred  tract,  on  whichever  the  breach  occurred.  The 
calculation  of  penalties  in  paragraph  (3)  of  this  subsection  shall  be 
used  except  that  the  penalty  amount  resulting  from  such  calculation 
shall  be  multiplied  by  the  percentage  which  represents  the  acreage  of 
such  tract  on  which  the  breach  occurs  to  the  original  covenant 
acreage.  The  resulting  amount  shall  be  the  penalty  amount  owed  by 
the  owner  of  such  tract  of  land  on  which  the  breach  occurred. 
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(n)  In  any  case  of  a  breach  of  the  covenant  where  a  penalty  under 
subsection  (m)  of  this  Code  section  is  imposed,  an  amount  equal  to  the 
amount  of  reimbursement  to  each  county,  municipality,  and  board  of 
education  in  each  year  of  the  covenant  shall  be  collected  under 
subsection  (o)  of  this  Code  section  and  paid  over  to  the  commissioner 
who  shall  deposit  such  amount  in  the  general  fund. 

(o)  Penalties  and  interest  imposed  under  this  Code  section  shall 
constitute  a  lien  against  that  portion  of  the  property  to  which  the 
penalty  has  been  applied  under  subsection  (m)  of  this  Code  section  and 
shall  be  collected  in  the  same  manner  as  unpaid  ad  valorem  taxes  are 
collected.  Except  as  provided  in  subsection  (n)  of  this  Code  section,  such 
penalties  and  interest  shall  be  distributed  pro  rata  to  each  taxing 
jurisdiction  wherein  conservation  use  assessment  under  this  Code 
section  has  been  granted  based  upon  the  total  amount  by  which  such 
conservation  use  assessment  has  reduced  taxes  for  each  such  taxing 
jurisdiction  on  the  property  in  question  as  provided  in  this  Code  section. 

(p)  The  penalty  imposed  by  subsection  (m)  of  this  Code  section  shall 
not  apply  in  any  case  where  a  covenant  is  breached  solely  as  a  result  of: 

(1)  The  acquisition  of  part  or  all  of  the  property  under  the  power  of 
eminent  domain; 

(2)  The  sale  of  part  or  all  of  the  property  to  a  public  or  private 
entity  which  would  have  had  the  authority  to  acquire  the  property 
under  the  power  of  eminent  domain;  or 

(3)  The  death  of  an  individual  qualified  owner  who  was  a  party  to 
the  covenant. 

(q)  The  following  shall  not  constitute  a  breach  of  a  covenant: 

(1)  Mineral  exploration  of  the  property  subject  to  the  covenant  or 
the  leasing  of  the  property  subject  to  the  covenant  for  purposes  of 
mineral  exploration  if  the  primary  use  of  the  property  continues  to  be 
the  good  faith  production  from  or  on  the  land  of  timber; 

(2)  Allowing  all  or  part  of  the  property  subject  to  the  covenant  to  lie 
fallow  or  idle  for  purposes  of  any  forestry  conservation  program,  for 
purposes  of  any  federal  agricultural  assistance  program,  or  for  other 
agricultural  management  purposes; 

(3)  Allowing  all  or  part  of  the  property  subject  to  the  covenant  to  lie 
fallow  or  idle  due  to  economic  or  financial  hardship  if  the  qualified 
owner  notifies  the  board  of  tax  assessors  on  or  before  the  last  day  for 
filing  a  tax  return  in  the  county  where  the  land  lying  fallow  or  idle  is 
located  and  if  such  qualified  owner  does  not  allow  the  land  to  lie 
fallow  or  idle  for  more  than  two  years  of  any  five-year  period; 

(4) (A)  Any  property  which  is  subject  to  a  covenant  for  forest  land 

conservation  use  being  transferred  to  a  place  of  religious  worship  or 
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burial  or  an  institution  of  purely  public  charity  if  such  place  or 
institution  is  qualified  to  receive  the  exemption  from  ad  valorem 
taxation  provided  for  under  subsection  (a)  of  Code  Section  48-5-41. 
No  qualified  owner  shall  be  entitled  to  transfer  more  than  25  acres 
of  such  person’s  property  in  the  aggregate  under  this  paragraph. 

(B)  Any  property  transferred  under  subparagraph  (A)  of  this 
paragraph  shall  not  be  used  by  the  transferee  for  any  purpose  other 
than  for  a  purpose  which  would  entitle  such  property  to  the 
applicable  exemption  from  ad  valorem  taxation  provided  for  under 
subsection  (a)  of  Code  Section  48-5-41  or  subsequently  transferred 
until  the  expiration  of  the  term  of  the  covenant  period.  Any  such 
use  or  transfer  shall  constitute  a  breach  of  the  covenant; 

(5)  Leasing  a  portion  of  the  property  subject  to  the  covenant,  but  in 
no  event  more  than  six  acres  of  every  unit  of  2,000  acres,  for  the 
purpose  of  placing  thereon  a  cellular  telephone  transmission  tower. 
Any  such  portion  of  such  property  shall  cease  to  be  subject  to  the 
covenant  as  of  the  date  of  execution  of  such  lease  and  shall  be  subject 
to  ad  valorem  taxation  at  fair  market  value; 

(6) (A)  Allowing  part  of  the  property  subject  to  the  covenant  to  be 
used  for  solar  generation  of  energy  and  conversion  of  such  energy 
into  heat  or  electricity,  and  the  sale  of  the  same  in  accordance  with 
applicable  law. 

(B)  The  provisions  of  subparagraph  (A)  of  this  paragraph  shall 
not  allow  the  portion  of  the  property  on  which  such  solar  energy 
generating  equipment  is  located,  as  depicted  by  a  boundary  survey 
prepared  by  a  licensed  surveyor,  and  which  is  subject  to  an  existing 
covenant  to  remain  in  the  covenant.  Such  property  shall  be 
removed  from  the  existing  covenant  at  the  time  of  the  installation 
of  the  solar  energy  generating  equipment  and  shall  be  subject  to 
the  penalty  for  breach  of  the  covenant  contained  in  subsection  (r)  of 
this  Code  section  and  shall  be  subject  to  ad  valorem  taxation  at  fair 
market  value;  or 

(7) (A)  Allowing  part  of  the  property  subject  to  the  covenant  to  be 
used  for  farm  labor  housing.  As  used  in  this  paragraph,  the  term 
“farm  labor  housing”  means  all  buildings  or  structures  used  as 
living  quarters  when  such  housing  is  provided  free  of  charge  to 
workers  who  provide  labor  on  agricultural  property. 

(B)  The  provisions  of  subparagraph  (A)  of  this  paragraph  shall 
not  allow  the  portion  of  the  property  on  which  such  farm  labor 
housing  is  located  and  which  is  subject  to  an  existing  covenant  to 
remain  in  the  covenant.  Such  property  shall  be  removed  from  the 
existing  covenant  at  the  time  construction  of  the  farm  labor 
housing  begins  and  shall  be  subject  to  ad  valorem  taxation  at  fair 
market  value. 
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(r)  In  the  following  cases,  the  penalty  specified  by  subsection  (m)  of 
this  Code  section  shall  not  apply  and  the  penalty  imposed  shall  be  the 
amount  by  which  conservation  use  assessment  has  reduced  taxes 
otherwise  due  for  the  year  in  which  the  covenant  is  breached,  such 
penalty  to  bear  interest  at  the  rate  specified  in  Code  Section  48-2-40 
from  the  date  of  the  breach: 

(1)  Any  case  in  which  a  covenant  is  breached  solely  as  a  result  of 
the  foreclosure  of  a  deed  to  secure  debt  or  the  property  is  conveyed  to 
the  lienholder  without  compensation  and  in  lieu  of  foreclosure,  if: 

(A)  The  deed  to  secure  debt  was  executed  as  a  part  of  a  bona  fide 
commercial  loan  transaction  in  which  the  grantor  of  the  deed  to 
secure  debt  received  consideration  equal  in  value  to  the  principal 
amount  of  the  debt  secured  by  the  deed  to  secure  debt; 

(B)  The  loan  was  made  by  a  person  or  financial  institution  who 
or  which  is  regularly  engaged  in  the  business  of  making  loans;  and 

(C)  The  deed  to  secure  debt  was  intended  by  the  parties  as 
security  for  the  loan  and  was  not  intended  for  the  purpose  of 
carrying  out  a  transfer  which  would  otherwise  be  subject  to  the 
penalty  specified  by  subsection  (m)  of  this  Code  section; 

(2)  Any  case  in  which  a  covenant  is  breached  solely  as  a  result  of  a 
medically  demonstrable  illness  or  disability  which  renders  the  qual¬ 
ified  owner  of  the  real  property  physically  unable  to  continue  the 
property  in  the  qualifying  use,  provided  that  the  board  of  tax 
assessors  or  boards  of  assessors,  if  applicable,  shall  require  satisfac¬ 
tory  evidence  which  clearly  demonstrates  that  the  breach  is  the 
result  of  a  medically  demonstrable  illness  or  disability; 

(3)  Any  case  in  which  a  covenant  is  breached  solely  as  a  result  of  a 
qualified  owner  electing  to  discontinue  the  property  in  its  qualifying 
use,  provided  such  qualified  owner  has  renewed  without  an  interven¬ 
ing  lapse  at  least  once  the  covenant  for  land  conservation  use,  has 
reached  the  age  of  65  or  older,  and  has  kept  the  property  in  the 
qualifying  use  under  the  renewal  covenant  for  at  least  three  years. 
Such  election  shall  be  in  writing  and  shall  not  become  effective  until 
filed  with  the  county  board  of  tax  assessors  or  boards  of  assessors,  if 
applicable;  or 

(4)  Any  case  in  which  a  covenant  is  breached  solely  as  a  result  of  a 
qualified  owner  electing  to  discontinue  the  property  in  its  qualifying 
use,  provided  such  qualified  owner  entered  into  the  covenant  for 
forest  land  conservation  use  for  the  first  time  after  reaching  the  age 
of  67  and  has  either  owned  the  property  for  at  least  15  years  or 
inherited  the  property  and  has  kept  the  property  in  the  qualifying  use 
under  the  covenant  for  at  least  three  years.  Such  election  shall  be  in 
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writing  and  shall  not  become  effective  until  filed  with  the  county 

board  of  tax  assessors  where  the  property  is  located. 

(s)  Property  which  is  subject  to  forest  land  conservation  use  assess¬ 
ment  under  this  Code  section  shall  be  separately  classified  from  all 
other  property  on  the  tax  digest;  and  such  separate  classification  shall 
be  such  as  will  enable  any  person  examining  the  tax  digest  to  ascertain 
readily  that  the  property  is  subject  to  conservation  use  assessment 
under  this  Code  section.  Covenants  shall  be  public  records  and  shall  be 
indexed  and  maintained  in  such  manner  as  will  allow  members  of  the 
public  to  locate  readily  the  covenant  affecting  any  particular  property 
subject  to  conservation  use  assessment  under  this  Code  section.  Based 
on  information  submitted  by  the  county  boards  of  tax  assessors,  the 
commissioner  shall  maintain  a  central  registry  of  conservation  use 
property,  indexed  by  qualified  owners. 

(t)  The  commissioner  shall  annually  submit  a  report  to  the  Governor, 
the  Department  of  Agriculture,  the  Georgia  Agricultural  Statistical 
Service,  the  State  Forestry  Commission,  the  Department  of  Natural 
Resources,  and  the  University  of  Georgia  Cooperative  Extension  Ser¬ 
vice  and  the  House  Ways  and  Means,  Natural  Resources  and  Environ¬ 
ment,  and  Agriculture  and  Consumer  Affairs  committees  and  the 
Senate  Finance,  Natural  Resources  and  the  Environment,  and  Agricul¬ 
ture  and  Consumer  Affairs  committees  and  shall  make  such  report 
available  to  other  members  of  the  General  Assembly,  which  report  shall 
show  the  fiscal  impact  of  the  assessments  provided  for  in  this  Code 
section.  The  report  shall  include  the  amount  of  assessed  value  elimi¬ 
nated  from  each  county’s  digest  as  a  result  of  such  assessments; 
approximate  tax  dollar  losses,  by  county,  to  all  local  governments 
affected  by  such  assessments;  and  any  recommendations  regarding 
state  and  local  administration  of  this  Code  section,  with  emphasis  upon 
enforcement  problems,  if  any,  attendant  with  this  Code  section.  The 
report  shall  also  include  any  other  data  or  facts  which  the  commissioner 
deems  relevant. 

(u)  A  public  notice  containing  a  brief,  factual  summary  of  the 
provisions  of  this  Code  section  shall  be  posted  in  a  prominent  location 
readily  viewable  by  the  public  in  the  office  of  the  board  of  tax  assessors 
and  in  the  office  of  the  tax  commissioner  of  each  county  in  this  state. 

(v)  At  such  time  as  the  property  ceases  to  be  eligible  for  forest  land 
conservation  use  assessment  or  when  any  15  year  covenant  period 
expires  and  the  property  does  not  qualify  for  further  forest  land 
conservation  use  assessment,  the  qualified  owner  of  the  property  shall 
file  an  application  for  release  of  forest  land  conservation  use  treatment 
with  the  county  board  of  tax  assessors  where  the  property  is  located 
who  shall  approve  the  release  upon  verification  that  all  taxes  and 
penalties  with  respect  to  the  property  have  been  satisfied.  After  the 
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application  for  release  has  been  approved  by  such  board  of  tax  asses¬ 
sors,  the  board  shall  file  the  release  in  the  office  of  the  clerk  of  the 
superior  court  in  the  county  in  which  the  original  covenant  was  filed. 
The  clerk  of  the  superior  court  shall  file  and  index  such  release  in  the 
real  property  records  maintained  in  the  clerk’s  office.  No  fee  shall  be 
paid  to  the  clerk  of  the  superior  court  for  recording  such  release.  The 
commissioner  shall  by  regulation  provide  uniform  release  forms. 

(w)  The  commissioner  shall  have  the  power  to  make  and  publish 
reasonable  rules  and  regulations  for  the  implementation  and  enforce¬ 
ment  of  this  Code  section.  Without  limiting  the  commissioner’s  author¬ 
ity  with  respect  to  any  other  such  matters,  the  commissioner  may 
prescribe  soil  maps  and  other  appropriate  sources  of  information  for 
documenting  eligibility  as  a  forest  land  conservation  use  property.  The 
commissioner  also  may  provide  that  advance  notice  be  given  to  a 
qualified  owner  of  the  intent  of  a  board  of  tax  assessors  to  deem  a 
change  in  use  as  a  breach  of  a  covenant.  (Code  1981,  §  48-5-7.7,  enacted 
by  Ga.  L.  2008,  p.  297,  §  2/HB  1211;  Ga.  L.  2009,  p.  27,  §  2/SB  55;  Ga. 
L.  2009,  p.  216,  §  2 A/SB  240;  Ga.  L.  2011,  p.  285,  §  1/HB  95;  Ga.  L. 
2013,  p.  655,  §  2/HB  197;  Ga.  L.  2017,  p.  9,  §  2/HB  238.) 


The  2017  amendment,  effective  April 
17,  2017,  deleted  “or”  at  the  end  of  sub- 
paragraph  (q)(4)(B),  substituted  a  semico¬ 
lon  for  a  period  at  the  end  of  paragraph 
(q)(5),  and  added  paragraphs  (q)(6)  and 
(q)(7). 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2008,  “subpar¬ 
agraph  (b)(1)(C)”  was  substituted  for  “sub- 
paragraph  (b)(l)(2)”  in  paragraph  (c)(2). 

Pursuant  to  Code  Section  28-9-5,  in 
2010,  “Code  Section  48-5-7.4”  was  substi¬ 
tuted  for  “Code  Section  48-7-7.4”  in  the 
first  sentence  of  subsection  (f). 

Editor’s  notes.  —  Ga.  L.  2008,  p.  297, 
§  5/HB,  1211  not  codified  by  the  General 
Assembly,  provides  that  this  Code  section 
becomes  effective  on  January  1,  2009, 
upon  the  ratification  of  a  resolution  at  the 
November,  2008,  state-wide  general  elec¬ 


tion,  which  resolution  amends  the  Consti¬ 
tution  so  as  to  provide  for  the  special 
assessment  and  taxation  of  forest  land 
conservation  use  property  and  for  local 
government  assistance  grants.  The  consti¬ 
tutional  amendment  (Ga.  L.  2008,  p.  1209) 
was  ratified  at  the  general  election  held  on 
November  4,  2008. 

Ga.  L.  2009,  p.  27,  §  5/SB  55,  not  codi¬ 
fied  by  the  General  Assembly,  provides,  in 
part,  that  the  amendment  to  this  Code 
section  shall  be  applicable  to  all  taxable 
years  beginning  on  or  after  January  1, 
2009. 

Administrative  rules  and  regula¬ 
tions.  —  Forest  land  protection,  Official 
Compilation  of  the  Rules  and  Regulations 
of  the  State  of  Georgia,  Department  of 
Revenue,  Local  Government  Services  Di¬ 
vision,  Chapter  560-11-11. 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Administrative  caps  on  assistance 
grants  prohibited.  —  Because  neither 
Ga.  Const.  1983,  Art.  VII,  Sec.  I,  Para.  Ill 
nor  the  Forest  Land  Protection  Act, 
O.C.G.A.  §  48-5-7.7,  authorize  or  contem¬ 
plate  a  cap  on  assistance  grants  based  on 
the  total  exemption  value  of  forest  land 


conservation  use  property,  the  Depart¬ 
ment  of  Revenue  would  not  be  authorized 
to  impose  an  administrative  cap  on  assis¬ 
tance  grants  issued  pursuant  to  the  For¬ 
est  Land  Protection  Act  of  2008  in  the 
manner  proposed.  2016  Op.  Att’y  Gen.  No. 
16-5. 
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48-5-8.  Manner  and  time  of  making  state  levy;  notice  on  taxpay¬ 
er’s  ad  valorem  tax  bill. 

(a)  Subject  to  the  conditions  specified  in  subsection  (b)  of  this  Code 
section,  the  levy  for  state  taxation  shall  be  made  by  the  Governor  with 
the  assistance  of  the  commissioner.  Each  year,  as  soon  as  the  value  of 
the  taxable  property  is  substantially  known  by  the  commissioner,  the 
commissioner  shall  assist  the  Governor  in  making  the  state  levy. 
Immediately  after  the  Governor  has  made  the  state  levy,  the  commis¬ 
sioner  shall  send  to  each  tax  collector  and  tax  commissioner  written  or 
printed  notices  of  the  Governor’s  order. 

(b) (1)  For  taxable  years  beginning  on  or  after  January  1,  2011,  and 
prior  to  January  1,  2012,  the  levy  under  subsection  (a)  of  this  Code 
Section  shall  be  0.25  mills. 

(2)  For  taxable  years  beginning  on  or  after  January  1,  2012,  and 
prior  to  January  1,  2013,  the  levy  under  subsection  (a)  of  this  Code 
Section  shall  be  0.2  mills. 

(3)  For  taxable  years  beginning  on  or  after  January  1,  2013,  and 
prior  to  January  1,  2014,  the  levy  under  subsection  (a)  of  this  Code 
Section  shall  be  0.15  mills. 

(4)  For  taxable  years  beginning  on  or  after  January  1,  2014,  and 
prior  to  January  1,  2015,  the  levy  under  subsection  (a)  of  this  Code 
Section  shall  be  0.1  mills. 

(5)  For  taxable  years  beginning  on  or  after  January  1,  2015,  and 
prior  to  January  1,  2016,  the  levy  under  subsection  (a)  of  this  Code 
Section  shall  be  0.05  mills. 

(6) (A)  For  taxable  years  beginning  on  or  after  January  1,  2016, 
there  shall  be  no  levy  for  state  taxation  under  subsection  (a)  of  this 
Code  section. 

(B)  Tax,  penalty,  and  interest  liabilities  and  refund  eligibility  for 
prior  taxable  years  shall  not  be  affected  by  this  subsection  and 
shall  continue  to  be  governed  by  the  provisions  of  this  Code  section 
as  it  existed  immediately  prior  to  May  12,  2010. 

(C)  This  subsection  shall  not  abate  any  prosecution,  punish¬ 
ment,  penalty,  administrative  proceedings  or  remedies,  or  civil 
action  related  to  any  violation  of  law  committed  prior  to  May  12, 
2010. 

(c)  Each  fiscal  authority  issuing  an  ad  valorem  property  tax  bill  shall 
place  a  prominent  notice  on  each  taxpayer’s  ad  valorem  tax  bill  in 
substantially  the  following  form: 

“This  gradual  reduction  and  elimination  of  the  state  property  tax  and 
the  reduction  in  your  tax  bill  this  year  is  the  result  of  property  tax 
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relief  passed  by  the  Governor  and  the  House  of  Representatives  and 
the  Georgia  State  Senate.” 

(Ga.L.  1851-52,  p.288,  §  14;  Code  1863,  §  735;  Code  1868,  §  802;  Code 
1873,  §  805;  Code  1882,  §  805;  Civil  Code  1895,  §  771;  Civil  Code  1910, 
§  1011;  Code  1933,  §  92-5704;  Code  1933,  §  91A-1020,  enacted  by  Ga. 
L.  1978,  p.  309,  §  2;  Ga.  L.  2010,  p.  9,  §  3-1/HB  1055.) 

Code  Commission  notes.  —  Pursuant  to  the  effective  date  of  this  subsection”  at 
to  Code  Section  28-9-5,  in  2010,  “prior  to  the  end  of  subparagraphs  (b)(6)(B)  and 
May  12,  2010”  was  substituted  for  “prior  (b)(6)(C). 

JUDICIAL  DECISIONS 


Payment  of  taxes  when  only  part  of 
levy  objected  to.  —  One  seeking  relief 
from  some  items  of  a  tax  levy  alleged  to  be 
excessive,  but  admitting,  either  expressly 
or  by  necessary  implication,  that  one  owes 


taxes  covered  by  other  items  of  such  levy, 
must  pay  or  offer  to  pay  the  amount  of 
taxes  admitted  to  be  due  in  order  to  obtain 
the  relief  sought.  Williams  v.  Hutchins, 
212  Ga.  594,  94  S.E.2d  412  (1956). 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State 
and  Local  Taxation,  §  679. 

48-5-9.  Persons  liable  for  taxes  on  property. 


Taxes  shall  be  charged  against  the  owner  of  property  if  the  owner  is 
known  and  against  the  specific  property  itself  if  the  owner  is  not  known. 
Life  tenants  and  those  who  own  and  enjoy  the  property  shall  be 
chargeable  with  the  taxes  on  the  property.  (Civil  Code  1895,  §  778; 


Civil  Code  1910,  §  1018;  Code  1933 
enacted  by  Ga.  L.  1978,  p.  309,  §  2 

History  of  Code  section.  —  This  Code 
section  is  derived  from  the  decisions  in 
National  Bank  v.  Danforth,  80  Ga.  55,  7 
S.E.  546  (1887);  Burns  v.  Lewis,  86  Ga. 
591,  13  S.E.  123  (1891);  Wells  v.  Mayor  of 
Savannah,  87  Ga.  397,  13  S.E.  442  (1891); 
Wells  v.  Mayor  of  Savannah,  107  Ga.  1,  32 
S.E.  669  (1899),  aff’d,  181  U.S.  531,  21  S. 
Ct.  697,  45  L.  Ed.  986  (1901). 


§  92-110;  Code  1933,  §  91A-1021, 

) 

Law  reviews.  —  For  article  surveying 
developments  in  Georgia  real  property 
law  from  mid-1980  through  mid-1981,  see 
33  Mercer  L.  Rev.  219  (1981). 

For  comment  on  Bell  v.  Summerlin,  188 
Ga.  648,  4  S.E.2d  831  (1939),  see  2  Ga.  B. 
J.  54  (1940).  For  comment  on  Townsend  v. 
McIntosh,  205  Ga.  643,  54  S.E. 2d  592 
(1949),  see  12  Ga.  B.  J.  205  (1949). 


JUDICIAL  DECISIONS 

Analysis 

General  Consideration 
Persons  Liable  for  Taxes 
Sale  of  Property  for  Taxes 
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General  Consideration 

Statute  is  but  a  codification  of  the 
rulings  of  the  Supreme  Court  in  Na¬ 
tional  Bank  v.  Danforth,  80  Ga.  55,  7  S.E. 
546  (1887);  Burns  v.  Lewis,  86  Ga.  591,  13 
S.E.  123  (1891);  and  Wells  v.  Mayor  of 
Savannah,  87  Ga.  397,  13  S.E.  442  (1891). 
Lowe  v.  City  of  Atlanta,  191  Ga.  76,  11 
S.E. 2d  891  (1940),  later  appeal,  194  Ga. 
317,  21  S.E. 2d  171  (1942). 

History  of  life  tenant  provision.  — 
Latter  part  of  this  statute,  referring  to  life 
tenants  and  others,  who  may  own  and 
enjoy  property,  was  taken  from  the  deci¬ 
sion  in  National  Bank  v.  Danforth,  80  Ga. 
55,  7  S.E.  546  (1887),  written  by  Mr.  Chief 
Justice  Bleckley.  Pursley  v.  Manley,  166 
Ga.  809,  144  S.E.  242  (1928). 

Who  may  be  owner.  —  Owner  of  prop¬ 
erty  must  be  a  natural  person,  a  corpora¬ 
tion,  or  a  quasi-person  or  entity,  such  as  a 
partnership.  The  law  recognizes  no  other 
owners  of  property.  “The  estate  of  A.J. 
Miller”  is  not  the  name  of  a  natural  per¬ 
son,  and  does  not  import  either  a  partner¬ 
ship  or  a  corporation.  Miller  v.  Brooks,  120 
Ga.  232,  47  S.E.  646  (1904). 

Section  does  not  apply  to  assess¬ 
ments  for  land  drainage  taxes.  Pursley 
v.  Manley,  166  Ga.  809,  144  S.E.  242 
(1928). 

Real  estate  transfer  tax  imposed  is 
not  a  tax  on  the  property  as  such  as  is 

the  ad  valorem  tax  which  is  charged 
against  the  owner  of  the  property  or 
against  the  specific  property.  City  of  Co¬ 
lumbus  v.  Ronald  A.  Edwards  Constr.  Co., 
155  Ga.  App.  502,  271  S.E.2d  643  (1980). 

Instructions.  —  Since  the  requested 
instruction  was  a  correct  statement  of  the 
law  that  a  life  tenant  is  bound  to  pay 
current  taxes  unless  otherwise  provided 
in  the  deed,  and  such  charge  was  not 
adequately  given  to  the  jury,  the  verdict  in 
favor  of  the  life  tenant  on  the  issue  of  back 
taxes  had  to  be  set  aside.  Clark  v.  Childs, 
253  Ga.  493,  321  S.E.2d  727  (1984). 

Cited  in  Milner  v.  Bivens,  255  Ga.  49, 
335  S.E. 2d  288  (1985);  Nat’l  Tax  Funding, 
L.P.  v.  Harpagon  Co.,  277  Ga.  41,  586 
S.E. 2d  235  (2003);  Muscogee  County  Bd. 
of  Tax  Assessors  v.  Pace  Indus.,  307  Ga. 
App.  532,  705  S.E. 2d  678  (2011). 


Persons  Liable  for  Taxes 

Liability  for  taxes  on  property 
which  is  given  as  security  for  a  debt. 

—  When  the  property  owner  conveys  legal 
title  thereto  as  security  for  a  debt,  reten¬ 
tion  of  the  equitable  interest  constitutes 
such  substantial  beneficial  ownership  as 
will  render  the  owner  liable  for  taxes 
thereon,  and  such  equitable  interest  may 
be  assigned.  Decatur  County  Bldg.  &  Loan 
Ass’n  v.  Thigpen,  173  Ga.  363,  160  S.E. 
387  (1931);  Anderson  v.  Alexander,  179 
Ga.  511,  176  S.E.  367  (1934);  Carroll  v. 
Richards,  50  Ga.  App.  272,  178  S.E.  178 
(1934). 

Liability  for  taxes  on  notes  given  as 
collateral  for  demand  loans.  —  Owner 
of  customers’  notes  used  as  collateral  for 
demand  loans  is  legally  obligated  to  pay 
the  required  tax  on  intangibles  imposed. 
Yancey  Bros.  Co.  v.  United  States,  319  F. 
Supp.  441  (N.D.  Ga.  1970). 

Private  agreement  as  to  liability  for 
taxes.  —  Ordinarily,  as  between  a  life 
tenant  and  a  remainderman,  the  former, 
as  the  person  enjoying  the  property, 
should  be  chargeable  with  taxes,  but  when 
the  deed  reserves  a  life  estate  in  the 
grantor,  conveys  the  entire  remainder  to 
the  grantees,  and  further  expressly  stipu¬ 
lates  that  the  grantees  should  “pay  all 
taxes,”  it  was  evidently  intended  to  re¬ 
verse  the  ordinary  rule  of  liability  as  be¬ 
tween  the  parties,  and  to  require  the 
grantees  to  pay  all  taxes  of  every  kind  that 
might  be  assessed  against  the  property 
during  the  life  of  the  grantor.  Evans  v. 
Brown,  196  Ga.  634,  27  S.E.2d  300  (1943). 

Rights  of  parties  to  private  agree¬ 
ment  as  to  tax  liability  upon  tax  sale 
of  property.  —  While  the  grantor  and 
grantee  in  a  security  deed  may  agree  as 
between  themselves  as  to  which  shall  be 
liable  for  taxes  upon  the  property  con¬ 
veyed,  the  complete  title  is  nevertheless 
subject  to  taxation  as  a  whole,  and  a  sale 
made  in  pursuance  of  a  proper  assessment 
and  execution  would  divest  the  interest 
and  title  of  each  of  the  parties,  with  the 
exception  of  the  right  of  redemption.  Real 
Estate  Loan  Co.  v.  Union  City,  177  Ga.  55, 
169  S.E.  301  (1933);  City  of  Leesburg  v. 
Forrester,  59  Ga.  App.  503,  1  S.E. 2d  584 
(1939). 
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Persons  Liable  for  Taxes  (Cont’d) 

Payment  of  current  taxes  on  land 
sold.  —  As  a  general  rule,  in  the  absence 
of  any  stipulation  in  a  contract  of  sale 
relating  to  the  payment  of  current  taxes, 
when  the  sale  occurs  and  the  property  is 
delivered  subsequently  to  the  assessment 
of  the  taxes,  the  payment  of  the  current 
taxes  devolves  upon  the  vendor.  Baker  v. 
Smith,  135  Ga.  628,  70  S.E.  239  (1911). 

Effect  of  cloud  upon  title  on  duty  to 
pay  taxes.  —  If  a  previous  and  void  sale, 
which  was  made  against  one  without  title 
or  possession  of  the  land,  has  the  effect  of 
casting  a  cloud  upon  one’s  title  and  this 
has  not  been  removed,  such  person  is  not 
thereby  relieved  of  one’s  duty  to  pay  taxes. 
One’s  remedy,  if  any,  is  an  action  to  cancel 
and  remove  the  cloud  upon  the  title. 
Haden  v.  City  of  Atlanta,  177  Ga.  869,  171 
S.E.  703  (1933). 

Life  tenant  is  responsible  for  re¬ 
turn  and  payment  of  taxes.  —  Life 
tenant,  in  the  absence  of  special  stipula¬ 
tions  or  other  circumstances,  is  responsi¬ 
ble  for  returning  and  paying  the  applica¬ 
ble  taxes  on  the  land  during  the  period  of 
the  tenant’s  occupancy,  and  the  method  of 
determining  the  amount  of  such  taxes  is 
by  determining  market  value  according  to 
the  yardstick  laid  down  in  former  Code 
1933,  §  92-5702  (see  now  O.C.G.A. 

§  48-5-2).  Loudermilk  v.  Cobb  County  Bd. 
of  Tax  Assessors,  155  Ga.  App.  591,  271 
S.E. 2d  723  (1980). 

Effect  of  death  of  life  tenant  during 
taxable  year.  —  Statute,  so  far  as  it 
relates  to  the  rights  and  liabilities  of  indi¬ 
viduals,  clearly  does  not  contemplate  the 
death  of  the  life  tenant  during  a  given 
taxable  year,  but  refers  only  to  living  life 
tenants.  Trust  Co.  v.  Kenny,  188  Ga.  243,  3 
S.E. 2d  553  (1939). 

Taxpayer’s  liability  when  some  but 
not  all  assessments  are  illegal.  —  If 

assessments  made  against  the  owner  of 
property  include  assessments  against 
some  property  not  belonging  to  the  owner, 
the  owner  cannot  enjoin  the  sale  of  the 
owner’s  property  thereunder  without  pay¬ 
ing  or  offering  to  pay  the  proportion  of  the 
taxes  lawfully  charged  against  the  own¬ 
er’s  property.  Haden  v.  City  of  Atlanta,  177 
Ga.  869,  171  S.E.  703  (1933). 


Lease  renewable  forever.  —  Lessee 
under  a  lease  for  101  years,  renewable 
forever  at  the  lessee’s  option,  has  a  right 
both  to  possession  and  profits,  which  may 
be  projected  indefinitely  into  the  future, 
and  is  chargeable  with  the  tax  thereon. 
Wright  v.  Central  of  Ga.  Ry.,  146  Ga.  406, 
91  S.E.  471  (1917),  rev’d  on  other  grounds, 
248  U.S.  525,  39  S.  Ct.  181,  63  L.  Ed.  401, 
250  U.S.  519,  40  S.  Ct.  1,  63  L.  Ed.  1123 
(1919). 

Lease  which  creates  determinable 
fee.  —  Lease  of  land  to  A  for  as  long  as  A, 
A’s  heirs,  or  assigns  shall  pay  a  stipulated 
annual  ground  rent  to  the  lessor  or  the 
lessor’s  heirs  or  assigns,  and  shall  comply 
with  the  covenants  therein  stated,  creates 
a  base  or  determinable  fee,  and  the  prop¬ 
erty  should  be  taxed  to  the  lessee  as 
owner.  Penick  v.  Atkinson,  139  Ga.  649,  77 
S.E.  1055,  46  L.R.A.  (n.s.)  284,  1914B 
Ann.  Cas.  842  (1913). 

Possession  as  a  basis  for  ascribing 
ownership  for  taxation  purposes.  — 
Taxing  authorities  are  at  liberty  to  assess 
property  as  belonging  to  an  unknown 
owner,  but  not  to  ascribe  ownership  to  any 
and  every  person  indifferently.  They  can 
treat  as  the  owner  any  person  in  posses¬ 
sion  when  they  are  not  able  to  fix  owner¬ 
ship  on  anyone  else,  for  possession  is  a 
mark  of  ownership.  Townsend  v. 
McIntosh,  205  Ga.  643,  54  S.E.2d  592 
(1949). 

Taxpayer  liable  during  inverse  con¬ 
demnation  suit.  —  Taxpayer  remained 
the  legal  owner  of  property  after  the  tax¬ 
payer  filed  an  inverse  condemnation  suit 
and  was  liable  for  taxes  until  the  title  to 
the  property  was  delivered.  Jamestown 
Assocs.  v,  Fulton  County  Bd.  of  Tax  Asses¬ 
sors,  228  Ga.  App.  360,  492  S.E. 2d  1 
(1997). 

Reasonability  of  tax  sale  purchas¬ 
er’s  inferences  from  possession  as  to 
ownership  and  tax  liability.  —  When 
nothing  more  appears,  sale  of  property 
under  a  tax  execution  in  personam 
against  a  life  tenant  passes  only  the  life 
estate,  but  when  the  person  named  as 
defendant  in  the  tax  execution,  that  is,  the 
life  tenant,  is  in  possession  at  the  time  of 
assessment  and  levy  and  sale,  and  it  is 
proved  upon  the  trial  that  the  execution  is 
for  taxes  upon  the  specific  property  only, 
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then  the  purchaser  at  the  tax  sale  is 
justified  in  assuming  the  purchaser  is 
acquiring  a  fee.  Townsend  v.  McIntosh, 
205  Ga.  643,  54  S.E.2d  592  (1949). 

Tax  deed  purchaser  responsible  for 
taxes  after  tax  sale.  —  Tax  deed  pur¬ 
chaser,  not  the  church,  a  defendant  in  fi. 
fa.,  was  obligated  to  pay  ad  valorem  taxes 
that  accrued  after  the  tax  sale  and  before 
redemption,  and  the  tax  commissioner 
could  not  use  the  excess  funds  to  satisfy 
the  buyer’s  tax  obligation  that  occurred 
after  the  tax  sale.  Iglesia  Del  Dios  Vivo 
Columna  Y  Apoyo  De  La  Verdad  La  Luz 
Del  Mundo,  Inc.  v.  Downing,  321  Ga.  App. 
778,  742  S.E.2d  742  (2013). 

Sale  of  Property  for  Taxes 

Tax  sale  of  property  in  which  defen¬ 
dant  has  no  interest  nor  right  to  rep¬ 
resent  owner.  —  No  property  can  be  sold 
under  a  tax  execution  in  personam  as  the 
property  of  the  defendant  therein,  when 
the  defendant  neither  has  title  nor  posses¬ 
sion,  nor  any  right  to  represent  the  person 
who  has  the  property;  and  a  sale  under 
these  circumstances  would  be  void  as  to 
the  true  owner.  Haden  v.  City  of  Atlanta, 
177  Ga.  869,  171  S.E.  703  (1933). 

For  sale  of  minor’s  trust  property 
under  execution  against  trustee,  see 
Bourquin  v.  Bourquin,  120  Ga.  115,  47 
S.E.  639  (1904). 

Procedure  upon  discovery  that  tax 
sale  involved  property  in  which  de¬ 
fendant  had  no  interest.  —  When  a 
municipal  corporation,  after  causing  an 
illegal  and  void  sale  against  one  without 
title  or  possession  to  the  land  sold,  discov¬ 
ered  the  sale’s  invalidity  and  refunded  to 
the  purchaser  the  amount  which  the  pur¬ 
chaser  had  paid,  it  then  had  the  right  to 
proceed  in  a  proper  manner  to  make  an 
assessment  against  the  true  owner  and  to 
collect  taxes  by  fieri  facias  in  personam 
against  the  owner,  upon  the  owner’s  fail¬ 
ure  to  return  the  property  for  taxation. 
Haden  v.  City  of  Atlanta,  177  Ga.  869,  171 
S.E.  703  (1933). 

Execution  and  sale  against  life  ten¬ 
ant  passes  only  life  estate.  —  When 
property  is  sold  under  a  tax  execution 
against  a  life  tenant  in  personam,  only  the 
life  estate  passes  to  the  purchaser. 


Townsend  v.  McIntosh,  205  Ga.  643,  54 
S.E. 2d  592  (1949). 

Rights  of  purchaser  at  tax  sale 
against  lessor  and  lessee  of  property 
sold.  —  When  owner  of  realty  entered 
into  a  written  contract  with  another  by 
which  the  lessee,  being  placed  in  posses¬ 
sion,  obligated  oneself  to  pay  all  taxes  that 
might  be  assessed  against  the  premises, 
and  when  the  lessee,  rather  than  the 
owner  returned  the  property  for  taxation 
and  taxes  were  assessed  against  the  les¬ 
see  in  possession,  and  when  on  default  in 
the  payment  of  taxes  the  premises  were 
levied  on  and  sold  as  property  of  the 
lessee,  the  purchaser  of  the  premises  at  a 
tax  sale  acquired  the  property  divested  of 
the  owner’s  and  lessor’s  title.  Lowe  v.  City 
of  Atlanta,  191  Ga.  76,  11  S.E.2d  891 
(1940),  later  appeal,  194  Ga.  317,  21 
S.E. 2d  171  (1942). 

Power  of  municipal  tax  officials  to 
issue  execution  in  rem.  —  In  the  ab¬ 
sence  of  charter  power,  municipal  officers 
in  charge  of  levying  and  collecting  taxes 
are  without  power  to  issue  an  execution  in 
rem  against  land  when  the  land’s  owner¬ 
ship  is  not  in  doubt.  Martin  v.  Clark,  190 
Ga.  270,  9  S.E.2d  54  (1940). 

Designation  of  owner  or  property 
in  execution.  —  Owners  have  an  interest 
in  being  properly  designated  in  executions 
which  issue  for  the  collection  of  taxes  upon 
the  owners’  property,  or,  if  the  owners 
cannot  be  designated  with  reasonable  cer¬ 
tainty,  that  the  property  shall  be  pointed 
out  in  the  executions  as  authority  for 
seizing  the  property  irrespective  of  owner¬ 
ship,  or  as  the  property  of  some  particular 
person.  In  all  cases  of  doubt,  the  execution 
should  specify  the  particular  realty  on 
which  the  tax  accrued,  and  direct  the 
officer  to  seize  the  property  or  so  much  of 
the  property  as  is  necessary  to  pay  its  own 
taxes.  Miller  v.  Brooks,  120  Ga.  232,  47 
S.E.  646  (1904). 

County  ad  valorem  taxes  paid  from 
surplus  of  foreclosure.  —  Trial  court 
properly  ordered  that  county  ad  valorem 
taxes  could  be  paid  from  surplus  proceeds 
obtained  from  a  foreclosure  sale  of  the 
subject  property,  given  that:  (1)  the  taxes 
were  chargeable  as  a  taxpayer’s  personal 
debt  or  as  a  hen,  extending  not  only  to  the 
subject  property,  but  also  to  all  property 
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Sale  of  Property  for  Taxes  (Cont’d) 

the  taxpayer  owned,  and  the  foreclosure 
notice  did  not  limit  the  commissioner’s 
authority  as  to  how  to  collect  the  taxes 
owed;  and  (2)  the  security  deed  in  turn 
provided  that  upon  a  foreclosure  sale  of 


the  property,  the  lender  bank  would  apply 
any  surplus  proceeds  to  the  person  or 
persons  legally  entitled  to  the  proceeds, 
which  also  included  the  tax  commissioner. 
Mulligan  v.  Sec.  Bank  of  Bibb  County,  280 
Ga.  App.  248,  633  S.E.2d  629  (2006). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Property  sold  under  bond  for  title. 

—  Purchaser/possessor  of  a  piece  of  prop¬ 
erty  under  a  bond  for  title  can  be  sub¬ 
jected  to  ad  valorem  taxation  for  that 
parcel,  and  once  the  Board  of  Tax  Asses¬ 
sors  chooses  to  assess  the  property 
against  the  occupant,  and  not  the  seller  of 
the  property,  the  occupant  should  receive 
the  tax  notices  required  by  O.C.G.A. 
§  48-5-306,  and  be  treated  as  “the  tax¬ 
payer”  entitled  to  appeal  under  O.C.G.A. 
§  48-5-311.  1989  Op.  Att’y  Gen.  U89-17. 
Statute  is  not  applicable  in  deter¬ 


mining  the  extent  of  the  homestead 

which  should  be  granted  to  the  occupant 
who  owns  a  joint  interest  in  the  property. 
1954-56  Op.  Att’y  Gen.  p.  735. 

Taxation  by  city  of  automobiles 
used  within  city  limits  by  employees 
of  nonresident  owner.  —  City  may  not 
legally  assess  ad  valorem  taxes  against 
automobiles  owned  by  nonresidents  al¬ 
though  the  automobiles  are  used  within 
the  city  by  employees  of  the  owners. 
1952-53  Op.  Att’y  Gen.  p.  188. 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State 
and  Local  Taxation,  §  634. 

C.J.S.  —  84  C.J.S.,  Taxation,  §  130  et 
seq. 

ALR.  —  Liability  for  taxes  accruing 
after  execution  of  contract  for  sale  of  land 
and  before  conveyance,  12  ALR  411. 

Taxation  of  chattels  and  conditional 
sale  contracts  or  title  retaining  notes 
given  in  respect  of  them,  12  ALR  566. 

Period  covered  by  lessee’s,  sublessee’s, 
or  assignee’s  covenant  to  pay  taxes  or 
assessments,  97  ALR  931. 

48-5-9.1.  Forms  of  payment. 


Name  under  which  property  of  decedent 
should  be  assessed,  119  ALR  383. 

Right  of  mortgagee  or  other  lienor  to 
acquire  and  hold  tax  title  in  his  own  right 
as  against  persons  owning  other  interest 
or  liens  upon  property,  140  ALR  294. 

Liability  of  mortgagor  or  his  grantee  to 
mortgagee  for  loss  or  depreciation  in  value 
of  mortgage  security  as  result  of  failure  to 
pay  taxes,  154  ALR  614. 

Duty  to  pay  real  property  taxes  as  af¬ 
fected  by  time  of  commencement  or  termi¬ 
nation  of  life  estate,  8  ALR4th  643. 


The  governing  authority  of  each  county  or  municipality  may  by 
appropriate  resolution  or  ordinance  elect  to  receive  in  payment  of  ad 
valorem  taxes  any  form  of  payment.  (Code  1981,  §  48-5-9.1,  enacted  by 
Ga.  L.  2010,  p.  1104,  §  9-2/SB  346.) 

48-5-10.  Returnable  property. 


All  property  shall  be  returned  by  the  taxpayers  for  taxation  to  the  tax 
commissioner  or  tax  receiver  as  provided  by  law.  Each  return  by  a 
taxpayer  shall  be  for  property  held  and  subject  to  taxation  on  January 
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1  next  preceding  each  return.  (Ga.  L.  1913,  p.  123,  §  1;  Code  1933, 
§  92-6202;  Code  1933,  §  91A-1008,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

Law  reviews.  —  For  article,  “Freeport  Shipment  Out-of-State,”  28  Ga.  St.  B.  J. 
Exemption  from  Property  Taxes  for  Inven-  108  (1991).  For  annual  survey  on  real 
tory  Stored  in  Georgia  But  Destined  for  property,  see  64  Mercer  L.  Rev.  255  (2012). 

JUDICIAL  DECISIONS 


First  day  of  tax  year  controlled 
bankruptcy  debtor’s  liability.  —  Chap¬ 
ter  13  debtor  was  liable  for  property  taxes 
assessed  against  the  property  despite  the 
fact  that  the  debtor’s  lender  was  granted 
relief  from  stay.  Under  O.C.G.A. 
§§  48-2-55  and  48-5-10,  the  debtor  re¬ 
mained  personally  liable  for  the  taxes 
because  the  debtor  was  the  title  holder  of 
the  property  on  the  first  day  of  each  tax 
year  for  which  an  unsecured  priority 
claim  was  made.  Waddy  v.  Fulton  County 
Tax  Comm’r  (In  re  Waddy),  No. 
09-64634- WLH,  2010  Bankr.  LEXIS  4003 
(Bankr.  N.D.  Ga.  Sept.  23,  2010). 

Cited  in  DeKalb  County  Bd.  of  Tax 


Assessors  v.  W.C.  Harris  &  Co.,  248  Ga. 
277,  282  S.E.2d  880  (1981);  Georgia  Mar¬ 
ble  Co.  v.  Whitlock,  260  Ga.  350,  392 
S.E.2d  881  (1990);  Jamestown  Assocs.  v. 
Fulton  County  Bd.  of  Tax  Assessors,  228 
Ga.  App.  360,  492  S.E.2d  1  (1997);  White 
Cloud  Charter,  Inc.  v.  DeKalb  County  Bd. 
of  Tax  Assessors,  238  Ga.  App.  805,  520 
S.E.2d  708  (1999);  Nat’l  Tax  Funding,  L.P. 
v.  Harpagon  Co.,  277  Ga.  41,  586  S.E.2d 
235  (2003);  Int’l  Auto  Processing,  Inc.  v. 
Glynn  County,  287  Ga.  App.  431,  651 
S.E.2d  535  (2007);  Muscogee  County  Bd. 
of  Tax  Assessors  v.  Pace  Indus.,  307  Ga. 
App.  532,  705  S.E.2d  678  (2011). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Personal  property  is  generally  sub¬ 
ject  to  taxation  in  county  where 
owner  resides  on  January  1  of  that 
year,  unless  the  property  is  connected 
with  some  trade  or  business  which  is 
situated  more  or  less  permanently  in  an¬ 
other  county.  1965-66  Op.  Att’y  Gen.  No. 
65-104. 

Construing  former  Code  1933, 
§§  92-6202  and  92-6208  (see  now 
O.C.G.A.  §§  48-5-10  and  48-5-16)  to¬ 
gether,  a  dealer  engaged  in  business  in 
one  county  on  January  1  who,  subsequent 
to  that  date,  removes  the  dealer’s  business 
to  another  county  is  liable  under  former 
Code  1933,  §  92-6208  (see  now  O.C.G.A. 
§  48-5-16)  to  the  first  county  for  ad  va¬ 
lorem  taxes  on  all  personal  property  of 
whatever  kind,  connected  with  or  used  in 
such  business.  The  fact  that  the  property 
was  moved  from  the  county  after  January 
1  would  not  relieve  the  owner  from  taxa¬ 
tion  in  the  county  in  which  the  property 
was  located  on  January  1.  1958-59  Op. 
Att’y  Gen.  p.  350. 

Prorating  tax  liability  of  persons 
who  are  resident  for  only  part  of 


year.  —  Person  resident  in  this  state  on 
January  1  but  for  only  part  of  the  year  is 
liable  for  ad  valorem  taxation  for  the  en¬ 
tire  year  since  there  is  no  provision  for 
prorating  of  taxes.  1954-56  Op.  Att’y  Gen. 

p.  666. 

Taxation  of  property  bought  or  sold 
after  January  1.  —  Owner  must  return 
and  pay  tax  for  a  given  year  on  property 
owned  on  January  1  of  that  year,  even  if 
subsequently  sold,  but  is  not  required  to 
return  or  pay  tax  for  that  year  on  property 
bought  after  January  1.  1954-56  Op.  Att’y 
Gen.  p.  666. 

Tax  commissioner  not  required  to 
aid  owner  in  shifting  taxes  to  subse¬ 
quent  purchasers.  —  Tax  commissioner 
is  not  required  to  handle  an  account  in 
such  a  manner  as  to  permit  a  firm  owning 
property  on  January  1  to  require  subse¬ 
quent  purchasers  of  lots  to  pay  ad  valorem 
taxes  due  thereon.  1954-56  Op.  Att’y  Gen. 
p.  667. 

Taxation  of  automobiles  shipped 
into  state  after  January  1.  —  Automo¬ 
biles  shipped  into  this  state  after  January 
1  of  any  year  are  not  subject  to  ad  valorem 
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taxes  for  that  year.  If  the  automobiles  are 
in  the  state  on  January  1,  the  person 
owning  such  automobiles  on  January  1  of 
any  year  is  liable  for  ad  valorem  taxes 
thereon.  1952-53  Op.  Att’y  Gen.  p.  427. 

When  taxation  of  annexed  property 
may  commence.  —  Property  annexed  by 
a  city  may  be  made  subject  to  ad  valorem 
taxation  as  of  January  1  following  the 
annexation.  1969  Op.  Att’y  Gen.  No. 
69-259. 

Municipal  corporation  may  tax  property 
having  a  tax  situs  within  the  municipali¬ 
ty’s  corporate  limits  on  January  1  of  the 
tax  year;  for  example,  property  annexed 
into  a  city  on  February  10,  1970,  would 
not  be  subject  to  1970  taxes.  1970  Op. 
Att’y  Gen.  No.  U70-96. 


Tax  lien  on  a  transferred  piece  of 
property  follows  that  property  even  if  the 
property  is  transferred  to  a  tax-exempt 
public  entity.  However,  the  original  owner 
can  still  be  held  responsible  for  the  tax 
liability.  Accordingly,  the  county  should 
not  voluntarily  prorate  the  taxes  due  on 
that  property  unless  the  county  does  so 
pursuant  to  a  bargained  for  consideration 
in  a  binding  agreement  entered  into  in 
order  to  acquire  the  property.  1988  Op. 
Att’y  Gen.  No.  U88-12. 

Tax  lien  follows  property  which  the 
county  acquires  by  donation,  purchase,  or 
condemnation,  if  the  full  tax  amount  can¬ 
not  be  collected  against  the  original 
owner.  1988  Op.  Att’y  Gen.  No.  U88-12. 


RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State  C.J.S.  —  84  C.J.S.,  Taxation,  §§  82,541 
and  Local  Taxation,  §  624.  et  seq.  85  C.J.S.,  Taxation,  §§  991,  992. 

48-5-11.  Situs  for  returns  by  residents. 


Unless  otherwise  provided  by  law,  all: 

(1)  Real  property  of  a  resident  shall  be  returned  for  taxation  to  the 
tax  commissioner  or  tax  receiver  of  the  county  where  the  property  is 
located;  and 

(2)  Personal  property  of  a  resident  individual  shall  be  returned  for 
taxation  to  the  tax  commissioner  or  tax  receiver  of  the  county  where 
the  individual  maintains  a  permanent  legal  residence.  (Code  1933, 
§  91A-1010,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1979,  p.  5, 
§  23.) 


JUDICIAL  DECISIONS 


Application  to  property  outside  is  an  unconstitutional  deprivation  of  due 
state  unconstitutional.  — Application  process  of  law.  Marion  v.  Floyd  County  Bd. 
of  O.C.G.A.  §  48-5-11  to  property  perma-  of  Equalization,  270  Ga.  475,  511  S.E.2d 
nently  located  outside  the  State  of  Georgia  512  (1999). 

RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State 
and  Local  Taxation,  §  624. 

C.J.S.  —  84  C.J.S. ,  Taxation,  §  433  et 
seq. 

ALR.  —  Situs  for  property  taxation  as 


between  different  states  or  counties  of 
personal  property,  or  interest  therein, 
held  by  trustees,  executors,  or  administra¬ 
tors,  127  ALR  379;  172  ALR  341. 
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48-5-12.  Situs  of  returns  by  nonresidents. 

Unless  otherwise  provided  by  law,  all  real  and  personal  property  of 
nonresidents  shall  be  returned  for  taxation  to  the  tax  commissioner  or 
tax  receiver  of  the  county  where  the  property  is  located.  (Laws  1840, 
Cobb’s  1851  Digest,  p.  1073;  Code  1863,  §  760;  Code  1868,  §  827;  Code 
1873,  §  831;  Code  1882,  §  831;  Civil  Code  1895,  §  819;  Civil  Code  1910, 
§  1067;  Code  1933,  §§  92-6205,  92-6403;  Code  1933,  §  91A-1009, 
enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1979,  p.  5,  §  22.) 

OPINIONS  OF  THE  ATTORNEY  GENERAL 

Effect  of  residence  on  tax  situs  of  cated  in  a  county  is  taxable  in  that  county 
merchandise  used  in  connection  with  regardless  of  the  owner’s  residence, 
a  business.  —  Merchandise  used  in  con-  1945-47  Op.  Att’y  Gen.  p.  558. 
nection  with  a  business  permanently  lo- 

RESEARCH  REFERENCES 

belonging  to  estate  of  nonresident,  139 
ALR  1458. 

Domicile  of  debtor  within  state,  or  loca¬ 
tion  therein  of  real  property  securing  debt, 
as  giving  debt  to  nonresident  a  situs 
within  state  for  purpose  of  property  taxa¬ 
tion,  160  ALR  788. 

Situs  of  aircraft,  rolling  stock,  and  ves¬ 
sels  for  purposes  of  property  taxation,  3 
ALR4th  837. 

48-5-13.  Instruction  for  local  tax  officials  and  staff. 

(a)  As  used  in  this  Code  section,  the  term  “local  tax  officials  and  staff’ 
means: 

(1)  All  county  tax  collectors  and  county  tax  commissioners; 

(2)  All  county  appraisers  and  county  appraisal  staff;  and 

(3)  All  members  of  county  boards  of  tax  assessors. 

(b)  The  commissioner  shall  prepare,  instruct,  operate,  and  adminis¬ 
ter  courses  of  instruction  deemed  necessary  to  provide  training  of  and 
continuing  education  to  all  local  tax  officials  and  staff  and  members  of 
the  county  boards  of  equalization.  Course  materials  for  such  training 
shall  be  reviewed  not  less  than  once  every  five  years  and  updated  if 
necessary.  All  such  training  materials  shall  be  made  available  online, 
and  the  commissioner  shall  determine  what  training  may  be  offered  or 
available  online  instead  of  attended  in  person  in  order  to  reduce  the  cost 
to  taxpayers  to  pay  for  such  training. 


Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State 
and  Local  Taxation,  §  624. 

C.J.S.  —  84  C.J.S.,  Taxation,  §  145  et 
seq. 

ALR.  —  Situs  for  property  taxation  as 
between  different  states  or  counties  of 
personal  property,  or  interest  therein, 
held  by  trustees,  executors,  or  administra¬ 
tors,  127  ALR  379;  172  ALR  341. 

Succession  tax  at  domicile  of  debtor  or 
corporation  as  to  credits  or  corporate  stock 
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(c)  All  such  courses  of  instruction  shall  be  open  and  made  available 
by  the  commissioner  to  the  public  upon  request  and  upon  payment  of 
such  reasonable  instruction  fee  as  set  by  the  commissioner  and  upon 
available  space  as  determined  by  the  commissioner. 

(d)  The  commissioner  is  authorized  to  work  with  any  organization  or 
other  professionals  with  expertise  in  providing  instruction  in  property 
tax  administration,  property  taxation,  or  related  matters.  (Code  1981, 
§  48-5-13,  enacted  by  Ga.  L.  2010,  p.  1104,  §  4-1/SB  346.) 


Editor’s  notes.  —  This  Code  section 
formerly  pertained  to  notice  to  nonresi¬ 
dents  or  agents  of  receipt  of  returns  and 
amount  of  tax  due  and  the  associated 
penalty.  The  former  Code  section  was 
based  on  Ga.  L.  1880-81,  p.  45,  §§  3,  5; 
Code  1882,  §  874d;  Ga.  L.  1882-83,  p.  43, 
§§  1-4;  Ga.  L.  1882-83,  p.  47,  §  1;  Civil 


Code  1895,  §§  822,  823,  824,  825;  Civil 
Code  1910,  §§  1071,  1072,  1073,  1074; 
Code  1933,  §§  92-6212,  92-6213,  92-6214; 
Code  1933,  §  91A-1018;  Ga.  L.  1978,  p. 
309,  §  2;  and  Ga.  L.  1981,  Ex.  Sess.,  p.  8 
and  was  repealed  by  Ga.  L.  1992,  p.  2411, 
§  1,  effective  April  20,  1992. 


48-5-14.  Liability  of  nonresidents,  agents  of  nonresidents,  and 
their  property. 


A  nonresident  person,  all  persons  who  return  property  for  a  nonres¬ 
ident,  and  the  nonresident’s  property  located  in  this  state  shall  be  liable 
for  the  taxes  on  the  property.  (Laws  1804,  Cobb’s  1851  Digest,  p.  1047; 
Code  1863,  §  789;  Code  1868,  §  853;  Code  1873,  §  857;  Code  1882, 
§  857;  Civil  Code  1895,  §  854;  Civil  Code  1910,  §  1112;  Code  1933, 
§  92-6404;  Code  1933,  §  91A-1024,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 


JUDICIAL  DECISIONS 

Sale  of  nonresident’s  land.  —  When  of  state  and  county  taxes  under  an  execu- 
land  is  given  in  for  taxation  by  the  agent  tion  for  the  taxes  against  such  agent,  the 
of  the  estate  of  a  nonresident,  which  land  purchaser  at  such  sale  acquires  a  valid 
is  sold  by  the  sheriff  for  the  nonpayment  title.  John  Doe  v.  Roe,  51  Ga.  453  (1874). 

RESEARCH  REFERENCES 

C.J.S.  —  84  C.J.S.,  Taxation,  §  145  et  ing  debt,  as  giving  debt  to  nonresident  a 
seq.  situs  within  state  for  purpose  of  property 

ALR.  —  Domicile  of  debtor  within  state,  taxation,  160  ALR  788. 
or  location  therein  of  real  property  secur- 

48-5-15.  Returns  of  taxable  real  property. 

(a)  All  improved  and  unimproved  real  property  in  this  state  which  is 
subject  to  taxation  shall  be  returned  by  the  person  owning  the  real 
property  or  by  his  or  her  agent  or  attorney  to  the  tax  receiver  or  tax 
commissioner  of  the  county  where  the  real  property  is  located. 
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(b)  If  the  real  property  has  a  district,  number,  and  section  designa¬ 
tion,  the  tax  receiver  or  tax  commissioner  shall  require  the  person 
making  a  return  of  the  real  property  to  return  it  by  district,  number, 
and  section  designation.  If  the  real  property  has  no  designation  by 
district,  number,  and  section,  it  shall  be  returned  by  such  description  as 
will  enable  the  tax  receiver  or  tax  commissioner  to  identify  it. 

(c)  No  tax  receiver  or  tax  commissioner  shall  receive  any  return  of 
real  property  which  does  not  designate  the  real  property  as  provided  in 
this  Code  section.  The  commissioner  shall  not  allow  any  tax  receiver  or 
tax  commissioner  who  receives  returns  in  any  manner  other  than  as 
provided  in  this  Code  section  any  compensation  or  percentage  for  his 
services.  (Ga.  L.  1872,  p.  77,  §  1;  Code  1873,  §  873;  Code  1882,  §  873; 
Civil  Code  1895,  §  820;  Civil  Code  1910,  §  1068;  Code  1933,  §  92-6206; 
Ga.  L.  1964,  p.  333,  §  1;  Code  1933,  §  91A-1011,  enacted  by  Ga.  L. 
1978,  p.  309,  §  2;  Ga.  L.  1991,  p.  1110,  §  1;  Ga.  L.  1992,  p.  1643,  §  1; 
Ga.  L.  2010,  p.  564,  §  1/HB  963.) 

Editor’s  notes.  —  Ga.  L.  1991,  p.  1110,  amendment  to  this  Code  section  shall  be 
§  3(b),  not  codified  by  the  General  Assem-  applicable  to  all  taxable  years  beginning 
bly,  provides,  in  part,  that  the  1991  on  or  after  January  1,  1991. 


JUDICIAL  DECISIONS 


Failure  to  itemize  specific  property 
interests.  —  After  an  owner  of  mineral 
rights  had  entered  into  an  agreement  with 
the  county  where  the  property  was  located 
to  pay  lump-sum  taxes  without  itemizing 
the  specific  property  interests,  the  agree¬ 
ment  did  not  meet  the  requirements  of 
O.C.G.A.  §  48-5-15,  nor  did  it  constitute 
payment  of  taxes  due  within  the  meaning 
of  O.C.G.A.  §  44-5-168.  Georgia  Marble 
Co.  v.  Whitlock,  260  Ga.  350,  392  S.E.2d 
881  (1990),  cert,  denied,  498  U.S.  1025, 
111  S.  Ct.  675,  112  L.  Ed.  2d  667  (1991). 

Underpayment  of  taxes  based  on 
automatic  tax  return.  —  Following  a 
bench  trial,  an  order  was  issued  establish¬ 
ing  the  1997  fair  market  value  of  the 
taxpayer’s  property  at  a  value  of 
$4,709,000.00,  which  was  an  amount 
greater  than  the  value  set  by  the  board  of 
equalization;  however,  when  the  taxpayer 
paid  taxes  in  1997,  1998,  and  1999,  the 
taxpayer  did  so  based  on  the  board  of 
equalization’s  1997  valuation  and  because 
the  1997  value  of  the  taxpayer’s  property 
was  finally  determined  to  be 
$4,709,000.00,  the  taxpayer  automatically 
returned  the  property  in  1998  and  1999  at 


that  value  and,  thus,  the  taxpayer  under¬ 
paid  the  taxpayer’s  taxes  for  the  1997, 
1998,  and  1999  tax  years  and  the  tax 
assessors  were  entitled  to  summary  judg¬ 
ment  finding  that  the  taxpayer  had  under¬ 
paid  the  taxpayer’s  taxes  and  owed  addi¬ 
tional  sums.  Pine  Pointe  Hous.,  L.  P.  v.  Bd. 
of  Tax  Assessors,  269  Ga.  App.  855,  605 
S.E.2d  443  (2004). 

Real  estate  tax  transfer  form  not 
sufficient  return.  —  Filing  by  the  seller 
of  property  of  a  real  estate  tax  transfer 
form  that  was  not  signed  by  the  buyer,  did 
not  contain  an  oath  as  required  by 
O.C.G.A.  §  48-5-19,  and  did  not  contain 
section  numbers  of  the  parcels  of  property 
was  not  sufficient  to  serve  as  a  return  of 
real  property.  CC  Office  Assocs.  v.  DeKalb 
County,  219  Ga.  App.  101,  464  S.E.2d  243 
(1995). 

Proof  of  agency  required.  —  In  per¬ 
formance  of  the  commissioner’s  duty  to 
examine  tax  returns  before  receiving  the 
returns,  a  commissioner  has  discretion  to 
reject  returns  signed  by  a  person  other 
than  the  owner,  absent  proof  of  authoriza¬ 
tion.  Southern  Tax  Consultants,  Inc.  v. 
Scott,  267  Ga.  347,  478  S.E.2d  126  (1996). 
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Cited  in  Int’l  Auto  Processing,  Inc.  v. 
Glynn  County,  287  Ga.  App.  431,  651 
S.E.2d  535  (2007). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Combined  return  of  adjoining 
tracts.  —  Adjoining  tracts  of  land,  ac¬ 
quired  at  different  times,  can  be  combined 
and  returned  as  one  tract  in  a  tax  return. 
1958-59  Op.  Att’y  Gen.  p.  338. 

Return  of  property  lying  on  or 
across  county  line.  —  Owners  of  prop¬ 
erty  lying  on  or  across  county  lines  must 
return  to  the  tax  receiver  of  each  county 
the  portion  lying  in  such  county.  1945-47 
Op.  Att’y  Gen.  p.  556;  1967  Op.  Att’y  Gen. 
No.  67-81. 


Homestead  exemption  for  land  di¬ 
vided  by  county  line.  —  If  land  is  di¬ 
vided  by  a  county  line,  the  applicant  for 
homestead  exemption  is  entitled  to  the 
exemption  in  each  of  the  counties  in  pro¬ 
portion  to  the  value  of  property  located 
therein,  provided  all  other  requirements 
for  exemptions  are  met.  1967  Op.  Att’y 
Gen.  No.  67-81. 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State 
and  Local  Taxation,  §  624. 

C.J.S.  —  84  C.J.S.,  Taxation,  §§  436  et 
seq.,  443  et  seq. 

ALR.  —  Liability  for  taxes  accruing 
after  execution  of  contract  for  sale  of  land 
and  before  conveyance,  12  ALR  411. 


Conditional  sales  in  relation  to  taxa¬ 
tion,  110  ALR  1499. 

Sufficiency  of  description  of  property  on 
tax  rolls  or  in  tax  proceedings,  by  refer¬ 
ence  to  map,  plat,  or  survey,  137  ALR  184. 


48-5-15.1.  Returns  of  real  property  and  tangible  personal  prop¬ 
erty  located  on  airport. 


(a)  All  real  property  and  tangible  personal  property  shall  be  returned 
for  taxation  and  subject  to  taxation  as  provided  in  this  Code  section 
where  such  property  is  located  on  the  premises  of  an  airport  and: 

(1)  Such  airport  is  divided  by  one  or  more  county  lines  such  that 
the  airport  is  located  in  two  or  more  counties;  and 

(2)  Such  airport  is  owned  or  operated  by  a  local  airport  authority 
which  authority  functions  on  behalf  of  one  of  the  counties  within 
which  the  airport  is  located. 

(b)  For  the  purposes  of  this  Code  section,  an  authority  shall  be 
considered  as  functioning  on  behalf  of  a  county  where  a  majority  of  the 
members  of  the  authority  are  members  who  meet  any  of  the  following 
descriptions: 

(1)  An  authority  member  who  is  also  a  member  of  the  county 
governing  authority  or  an  official  or  employee  of  the  county; 

(2)  An  authority  member  appointed  by  the  county  governing 
authority  or  appointed  by  an  officer  of  the  county; 
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(3)  An  authority  member  who  is  also  a  member  of  the  governing 
authority  of  a  city  within  the  county  or  an  official  or  employee  of  a  city 
within  the  county;  or 

(4)  An  authority  member  appointed  by  the  governing  authority  of 
a  city  within  the  county  or  appointed  by  an  officer  of  a  city  within  the 
county. 

(c)  All  such  real  property  and  tangible  personal  property  located  on 
the  premises  of  an  airport  as  described  in  subsections  (a)  and  (b)  of  this 
Code  section  shall  be  returned  for  taxation  to  the  tax  commissioner  or 
tax  receiver  of  the  county  on  behalf  of  which  the  airport  authority 
functions.  All  such  real  and  tangible  personal  property  shall  be  subject 
to  taxation  by  only  the  county  on  behalf  of  which  the  airport  authority 
functions  and  not  by  any  other  county. 

(d)  Nothing  in  this  Code  section  shall  apply  with  respect  to  any 
airport  certificated  under  Title  14,  Part  139,  of  the  Code  of  Federal 
Regulations  or  shall  apply  with  respect  to  the  taxation  of  commercial 
airliners  which  shall  be  subject  to  Article  12  of  this  chapter  and  other 
applicable  provisions  of  law.  With  respect  to  aircraft  which  would 
otherwise  be  subject  to  the  provisions  of  Code  Section  48-5-16,  the 
provisions  of  this  Code  section  shall  control  over  the  provisions  of  Code 
Section  48-5-16.  Except  as  specifically  provided  otherwise  in  the  first 
sentence  of  this  subsection,  this  Code  section  shall  control  over  any 
other  conflicting  provisions  of  this  chapter;  but  nothing  in  this  Code 
section  shall  be  construed  as  taking  away  the  tax-exempt  status  of  any 
property  which  is  otherwise  exempted  by  law  from  ad  valorem  taxation. 
(Code  1981,  §  48-5-15.1,  enacted  by  Ga.  L.  1995,  p.  1008,  §  1.) 

48-5-16.  Return  of  tangible  personal  property  in  county  where 
business  conducted;  exemptions;  boats;  aircraft. 

(a)  Any  person  who  conducts  a  business  enterprise  upon  real  prop¬ 
erty,  which  is  not  taxable  in  the  county  in  which  the  person  resides  or 
in  which  the  person’s  office  is  located,  shall  return  for  taxation  the 
tangible  personal  property  of  the  business  enterprise  to  the  tax  com¬ 
missioner  or  tax  receiver  of  the  county  in  which  is  taxable  the  real 
property  upon  which  the  business  enterprise  is  located  or  conducted. 

(b)  When  the  agent  in  this  state  of  any  person  who  is  a  resident  of 
another  state  has  on  hand  and  for  sale,  storage,  or  otherwise  merchan¬ 
dise  or  other  tangible  property,  he  shall  return  the  property  for  taxation 
as  provided  in  Code  Section  48-5-12. 

(c)  This  Code  section  shall  not  apply  to  public  utilities  and  other 
companies  required  to  make  returns  of  their  properties  and  franchises 
to  the  commissioner  under  Articles  9,  11,  and  12  of  this  chapter. 
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(d) (1)  As  used  in  this  subsection,  the  term: 

(A)  “Boat”  means  every  description  of  watercraft  used  or  capable 
of  being  used  as  a  means  of  transportation  on  the  water. 

(B)  “Functionally  located”  means  located  in  a  county  in  this  state 
for  184  days  or  more  during  the  immediately  preceding  calendar 
year.  The  184  days  or  more  requirement  of  this  subsection  shall 
mean  the  cumulative  total  number  of  days  during  such  calendar 
year,  which  days  may,  but  shall  not  be  required  to  be,  consecutive. 

(2)  Any  person  who  owns  tangible  personal  property  in  the  form  of 
a  boat  which  is  functionally  located  for  recreational  or  convenience 
purposes  in  a  county  in  this  state  other  than  the  county  in  which  such 
person  maintains  a  permanent  legal  residence  shall  return  such 
property  for  taxation  to  the  tax  commissioner  or  tax  receiver  of  the 
county  in  which  such  property  is  functionally  located.  Tangible 
personal  property  of  a  person  which  does  not  meet  the  184  days  or 
more  requirement  provided  for  in  this  subsection  shall  be  returned 
for  taxation  in  the  manner  provided  for  in  Code  Section  48-5-11. 

(e) (1)  As  used  in  this  subsection,  the  term: 

(A)  “Aircraft”  means  any  contrivance  used  or  designed  for  navi¬ 
gation  through  the  air;  provided,  however,  that  such  term  does  not 
include  commercial  airliners. 

(B)  “Primary  home  base”  means  an  airport  where  an  aircraft  is 
principally  hangared  or  tied  down  and  out  of  which  its  flights 
normally  originate. 

(2)  Any  person  who  owns  tangible  personal  property  in  the  form  of 
an  aircraft  which  has  its  primary  home  base  in  a  county  in  this  state 
other  than  the  county  in  which  such  person  maintains  a  permanent 
legal  residence  shall  return  such  property  for  taxation  to  the  tax 
commissioner  or  tax  receiver  of  the  county  in  which  such  primary 
home  base  is  located.  Such  aircraft  which  does  not  have  a  primary 
home  base  in  a  county  of  this  state  other  than  the  county  in  which  the 
owner  maintains  a  permanent  legal  residence  shall  be  returned  for 
taxation  in  the  manner  provided  for  in  Code  Section  48-5-11.  (Ga.  L. 
1855-56,  p.  275,  §  1;  Code  1863,  §§  756,  757,  759;  Code  1868,  §§  823, 
824,  826;  Code  1873,  §§  827,  828,'  830;  Code  1882,  §§  827,  828,  830; 
Civil  Code  1895,  §§  816,  818,  826;  Ga.  L.  1903,  p.  15,  §  1;  Ga.  L.  1904, 
p.  54,  §  1;  Civil  Code  1910,  §§  1064,  1066,  1069,  1075;  Ga.  L.  1927, 
p.  56,  §  8;  Code  1933,  §§  92-6204,  92-6207,  92-6208,  92-6209;  Ga.  L. 
1935,  p.  11,  §  8;  Code  1933,  §  91A-1012,  enacted  by  Ga.  L.  1978,  p. 
309,  §  2;  Ga.  L.  1992,  p.  2480,  §  1;  Ga.  L.  1994,  p.  1776,  §  1;  Ga.  L. 
1995,  p.  10,  §  48.) 
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Law  reviews.  —  For  comment  on  Col¬ 
lins  v.  Mills,  198  Ga.  18,  30  S.E.2d  866 
(1944),  see  7  Ga.  B.  J.  357  (1945). 

JUDICIAL  DECISIONS 


Subsection  (b)  is  not  intended  to 
create  tax  exemption.  —  Former  Code 
1933,  §  92-101  (see  now  O.C.G.A. 

§  48-5-3)  and  the  definition  of  “personal 
property”  in  former  Code  1933,  §  92-102 
(see  now  O.C.G.A.  §  48-1-2)  declare  in 
effect  that  the  kinds  of  property  men¬ 
tioned  in  former  Code  1933,  §  92-6208 
(see  now  O.C.G.A.  §  48-5-16)  shall  be 
taxed  in  Georgia  if  within  the  state’s  ju¬ 
risdiction.  Manifestly  §  92-6208  was  not 
intended  to  create  an  exception  to 
taxability  or  to  exempt  property  of  any 
kind  that  is  otherwise  taxable,  merely 
because,  if  belonging  to  a  nonresident,  an 
agent  does  not  have  the  property  “on 
hand”  in  this  state.  Suttles  v.  Northwest¬ 
ern  Mut.  Life  Ins.  Co.,  193  Ga.  495,  19 
S.E.2d  396  (1942). 

Requirement  of  subsection  (e)  of 
O.C.G.A.  §  48-5-16  to  return  for  taxation 
an  aircraft  in  the  county  in  which  the 
aircraft  has  the  aircraft’s  primary  home 
base  does  not  effectively  create  a  prohib¬ 
ited  separate  class  of  tangible  property  in 
violation  of  the  constitutional  require¬ 
ment  for  uniformity  of  taxation.  Rogers  v. 
DeKalb  County  Bd.  of  Tax  Assessors,  269 
Ga.  31,  495  S.E.2d  33  (1998). 

Requirements  as  to  permanence  of 
business  location.  —  Personal  property 
is  ordinarily  taxed  in  the  county  where  the 
owner  resides.  In  order  for  personal  prop¬ 
erty  to  acquire  a  situs  for  taxation  in  some 
other  county,  it  must  be  connected  with 
some  business  enterprise  that  is  situated 
more  or  less  permanently  in  a  different 
county  as  distinguished  from  an  enter¬ 
prise  whose  location  is  merely  transitory 
or  temporary.  Joiner  v.  Pennington,  143 
Ga.  438,  85  S.E.  318  (1915);  Collins  v. 
Mills,  198  Ga.  18,  30  S.E.2d  866  (1944)  for 
comment,  see  7  Ga.  B.J.  357  (1945). 

What  constitutes  property  used  in  a 
business  enterprise.  —  When  the  con¬ 
tractor  agreed  in  writing  to  maintain  cer¬ 
tain  vending  machines  in  operation  in  a 
given  county,  the  location  of  such  ma¬ 
chines  in  the  county  was  such  a  business 


enterprise  of  the  contractor  as  to  cause  the 
personal  property  thus  located  in  that 
county  to  be  subject  to  ad  valorem  taxes  in 
that  county.  Macon  Coca-Cola  Bottling  Co. 
v.  Evans,  214  Ga.  1,  102  S.E.2d  547  (1958). 

Apportionment  of  ad  valorem  taxes 
not  required.  —  County  was  not  re¬ 
quired  to  apportion  ad  valorem  taxes  un¬ 
der  O.C.G.A.  §  48-5-543  since  the  aircraft 
had  not  been  used  for  commercial  pur¬ 
poses  in  the  tax  year  and  the  owner  was 
not  an  airline  company.  White  Cloud 
Charter,  Inc.  v.  DeKalb  County  Bd.  of  Tax 
Assessors,  238  Ga.  App.  805,  520  S.E. 2d 
708  (1999). 

Evidence  of  “primary  home  base”  of 
aircraft.  —  Even  though  an  aircraft  own¬ 
er’s  principal  place  of  business  was  in 
another  state,  the  aircraft  at  issue  was 
principally  hangared  at  an  airport  within 
the  county  as  shown  by  the  number  of 
days  the  aircraft  was  located  at  the  air¬ 
port  and  the  number  of  flights  originating 
there.  White  Cloud  Charter,  Inc.  v. 
DeKalb  County  Bd.  of  Tax  Assessors,  238 
Ga.  App.  805,  520  S.E.2d  708  (1999). 

O.C.G.A.  §  48-5-16  does  not  require 
that  the  aircraft  itself  be  physically  pres¬ 
ent  in  a  county  on  the  first  day  of  the 
calendar  year.  White  Cloud  Charter,  Inc. 
v.  DeKalb  County  Bd.  of  Tax  Assessors, 
238  Ga.  App.  805,  520  S.E. 2d  708  (1999). 

Consigned  merchandise  owned  by 
out-of-state  residents.  —  State  ad  va¬ 
lorem  tax  was  properly  applied  to  an 
agent  for  consigned  merchandise  owned 
by  out-of-state  residents  but  offered  for 
sale  in  the  state  by  the  agent,  notwith¬ 
standing  that  such  jewelry  customarily 
remained  in  the  state  only  for  brief  peri¬ 
ods.  Brown  &  Co.  Jewelry  v.  Fulton 
County  Bd.  of  Assessors,  248  Ga.  App.  651, 
548  S.E. 2d  404  (2001). 

Issue  of  taxability  barred  by  collat¬ 
eral  estoppel.  —  County  board  of  tax 
assessors  was  collaterally  estopped  from 
re-litigating  the  issue  of  whether  funeral 
vaults  sold  through  pre-need  burial  pack¬ 
ages  but  stored  by  their  seller  in  the 
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county  were  subject  to  ad  valorem  taxes 
under  O.C.G.A.  §  48-5-16  by  a  2001  con¬ 
sent  decree  between  the  seller  and  the 
assessors  that  stated  the  vaults  were  not 
taxable.  Morgan  County  Bd.  of  Tax  Asses¬ 


sors  v.  Vantage  Prods.  Corp.,  323  Ga.  App. 
823,  748  S.E.2d  468  (2013). 

Cited  in  Cornett  Bridge,  Inc.  v.  Hall 
County,  216  Ga.  App.  397,  454  S.E.2d  607 
(1995). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Construing  former  Code  1933, 
§§  92-6202  and  92-6208  (see  now 
O.C.G.A.  §§  48-5-10  and  48-5-16)  to¬ 
gether,  a  dealer  engaged  in  business  in 
one  county  on  January  1  who,  subsequent 
to  that  date  removes  the  dealer’s  business 
to  another  county,  is  liable  under 
§  92-6208  to  the  first  county  for  ad  va¬ 
lorem  taxes  on  all  personal  property  of 
whatever  kind,  connected  with  or  used  in 
such  business.  The  fact  that  the  property 
was  moved  from  the  county  after  January 
1  would  not  relieve  the  owner  from  taxa¬ 
tion  in  the  county  in  which  the  property 
was  located  on  January  1.  1958-59  Op. 
Att’y  Gen.  p.  350. 

Owner’s  residence  is  not  tax  situs 
for  business  merchandise  if  business 
permanently  located  elsewhere.  — 

Merchandise  used  in  connection  with  a 
business  permanently  located  in  a  county 
is  taxable  in  that  county,  regardless  of  the 
owner’s  residence.  1945-47  Op.  Att’y  Gen. 
p.  558. 

Business  location  must  be  more  or 
less  permanent,  not  merely  transi¬ 
tory  or  temporary.  —  Property  which  is 
temporarily  located  in  a  county  other  than 
that  of  the  owner’s  residence,  even  though 
used  to  carry  on  a  business,  does  not  come 
within  the  exception  provided  for  in  this 
section  and  is  taxable  in  the  county  in 
which  its  owner  resides,  when  the  prop¬ 
erty  is  moved  from  place  to  place  accord¬ 
ing  to  where  the  owner  decides  that  its 
operation  would  be  most  profitable  to  the 
owner.  1945-47  Op.  Att’y  Gen.  p.  558. 

Personal  property  is  ordinarily  taxed  in 
the  county  where  the  owner  resides.  In 
order  for  personal  property  to  acquire  a 
situs  for  taxation  in  some  other  county,  it 
must  be  connected  with  some  business 
enterprise  that  is  situated  more  or  less 


permanently  in  a  different  county,  as  dis¬ 
tinguished  from  an  enterprise  whose  loca¬ 
tion  is  merely  transitory  or  temporary. 
1954-56  Op.  Att’y  Gen.  p.  683;  1958-59  Op. 
Att’y  Gen.  p.  350. 

Farm  equipment  located  on  a  farm 
outside  the  municipality  where  the 
owner  resides  is  taxable  as  personal  prop¬ 
erty,  but  not  by  the  municipality. 

Situs  for  taxation  of  vehicle  used  in 
business.  —  Trucks  which  are  used  for 
business  purposes  elsewhere  than  the 
owner’s  place  of  residence,  and  which 
never  enter  the  city  limits  but  do  not  pay 
municipal  taxes  elsewhere,  would  be 
taxed  at  the  residence  of  the  owner  unless 
such  property  acquires  a  taxable  situs  in 
some  other  county  in  connection  with 
some  business  enterprise  that  is  situated 
more  or  less  permanently  in  certain  coun¬ 
ties.  1954-56  Op.  Att’y  Gen.  p.  681. 

When  property  is  connected  with  some 
trade  or  business  and  that  trade  or  busi¬ 
ness  is  situated  more  or  less  permanently 
in  another  county,  then  the  tax  situs  is  in 
the  county  where  the  business  is  situated. 
The  fact  that  a  vehicle  is  not  in  the  county 
on  January  1  does  not  cause  the  vehicle  to 
be  exempt  from  taxation.  1965-66  Op. 
Att’y  Gen.  No.  65-113. 

Tax  situs  of  vessels  owned  by  navi¬ 
gation  company.  —  Taxable  situs  of  a 
vessel  owned  by  a  navigation  company  is 
not  determined  by  the  place  where  the 
owner  may  have  paid  taxes  nor  by  the 
place  where  the  vessel  is  registered,  but  is 
determined  by  the  domicile  of  the  owner. 
1958-59  Op.  Att’y  Gen.  p.  350  (See  also 
subsection  (d)  added  in  1992). 

State  does  not  have  a  special  tax 
upon  business  inventories,  but  such 
property  is  taxable  under  the  general  laws 
relating  to  ad  valorem  taxation.  1952-53 
Op.  Att’y  Gen.  p.  186. 


366 


48-5-16 


AD  VALOREM  TAXATION  OF  PROPERTY 


48-5-17 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State 
and  Local  Taxation,  §  624. 

ALR.  —  Situs  for  property  taxation  as 
between  different  states  or  counties,  of 
personal  property,  or  interests  therein, 
held  by  trustees,  executors,  or  administra¬ 
tors,  67  ALR  393;  127  ALR  379;  172  ALR 
341. 

License  or  excise  tax  on  merchandise 


brokers  or  persons  performing  similar 
functions  as  affected  by  commerce  clause, 
155  ALR  239. 

Domicile  of  debtor  within  state,  or  loca¬ 
tion  therein  of  real  property  securing  debt, 
as  giving  debt  to  nonresident  a  situs 
within  state  for  purpose  of  property  taxa¬ 
tion,  160  ALR  788. 


48-5-17.  Proceedings  to  determine  county  entitled  to  return  and 
payment;  collection  pending  determination;  commis¬ 
sions. 


(a) (1)  If  a  county  claims  to  be  entitled  to  the  return  and  taxation  of 
any  property  returned  or  about  to  be  returned  in  another  county,  the 
county  claiming  to  be  so  entitled  may  apply  to  the  superior  court  of 
the  county  in  which  the  property  has  been  or  is  about  to  be  returned, 
in  a  petition  to  which  the  taxpayer  and  all  the  counties  claiming  the 
taxes  shall  be  made  parties,  for  direction  and  judgment  as  to  which 
county  is  entitled  under  the  law  to  the  return  and  taxes. 

(2)  If  a  county  claims  to  be  entitled  to  the  return  and  taxation  of 
any  property  returned  or  about  to  be  returned  in  another  county  by 
any  person  to  the  commissioner,  the  county  disputing  the  return  may 
apply  to  the  superior  court  of  the  county  in  which  the  taxpayer  has 
located  the  property  in  the  return  to  the  commissioner  for  direction 
and  judgment  as  to  which  county  under  the  law  is  entitled  to  the 
return  and  taxes.  All  counties  claiming  the  taxes,  the  taxpayer,  and 
the  commissioner  shall  be  made  parties  to  the  action. 

(3)  The  proceedings  under  this  Code  section  shall  be  the  same  in 
all  respects  as  in  other  actions  seeking  equitable  relief  except  that  the 
petition  shall  be  triable  at  the  first  term  of  the  court  and,  as  in  other 
cases,  shall  be  reviewed  on  appeal. 

(4)  This  subsection  shall  not  affect  the  law  relating  to  returns  to  be 
made  to  the  commissioner  other  than  by  providing  a  venue  for 
determining  a  dispute  on  tax  rights  as  set  forth  in  this  subsection. 

(b)  If  any  officer  having  charge  of  the  fiscal  affairs  of  the  county 
bringing  the  action  can  make  the  affidavit  required  by  Code  Section 
9-10-51,  the  judge  of  the  superior  court  before  whom  the  action  is 
brought  shall  change  the  venue  to  an  adjoining  county.  The  losing  party 
in  the  contest  shall  pay  all  costs. 

(c)  The  taxes  due  the  state  and  the  undisputed  taxes  due  the  counties 
contesting  shall  not  be  held  up  by  an  action  brought  pursuant  to  this 
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Code  section,  and  the  restraint  shall  apply  only  to  the  taxes  in  dispute 
under  the  issue,  which  shall  be  plainly  set  forth  in  the  petition. 

(d)  Pending  the  determination  of  the  case,  accruing  taxes  shall  be 
collected  by  the  officers  of  the  county  to  which  the  return  has  been  made 
by  the  taxpayer.  Should  another  county  be  found  to  be  entitled  to  the 
taxes,  judgment  shall  be  entered  in  favor  of  the  county  entitled  to  the 
taxes  and  against  the  county  collecting  the  taxes  for  the  portion  of  the 
taxes  paid  into  the  treasury  of  the  collecting  county. 

(e)  Should  the  amount  of  taxes  recovered  by  an  entitled  county  for 
any  year  exceed  the  amount  that  would  have  been  assessed  for  that 
year  on  the  return  as  made  by  the  taxpayer  had  the  return  been  made 
in  the  county  entitled,  the  excess  shall  be  returned  to  the  taxpayer. 
Should  the  amount  of  taxes  recovered  fall  short,  execution  shall  be 
issued,  as  in  the  case  of  defaulting  taxpayers,  by  the  officer  of  the  county 
entitled. 

(f)  No  commission  shall  be  paid  to  the  tax  receiver,  tax  collector,  or 
tax  commissioner  on  state  and  county  taxes  collected  when  an  action 
concerning  the  collection  is  pending  as  provided  in  this  Code  section. 
The  county’s  portion  of  the  tax,  together  with  commissions  on  state  and 
county  taxes  allowed  the  tax  receiver,  tax  collector,  or  tax  commissioner 
shall  be  paid  into  the  county  treasury  of  the  county  collecting  to  await 
the  outcome  of  the  litigation.  Upon  the  final  determination,  the  officers 
of  the  county  determined  to  be  entitled  to  the  taxes  shall  receive  their 
legal  commissions.  The  state  taxes  collected  pending  the  action  shall  be 
forwarded  to  the  commissioner  by  the  officer  collecting  as  though  no 
such  action  were  pending.  Commissions  allowed  on  state  taxes  shall  be 
paid  into  the  county  treasury  of  the  county  collecting  to  await  the 
determination  of  the  action,  as  provided  in  this  Code  section.  (Ga.  L. 
1903,  p.  16,  §§  3,  4;  Civil  Code  1910,  §§  1079,  1080,  1081;  Ga.  L.  1913, 
p.  38,  §  1;  Code  1933,  §§  92-6218,  92-6219,  92-6220,  92-6221,  92-6222, 
92-6223,  92-6224;  Ga.  L.  1946,  p.  726,  §  28;  Code  1933,  §  91A-1025, 
enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  2016,  p.  883,  §  3-12/HB  927.) 


The  2016  amendment,  effective  Janu¬ 
ary  1,  2017,  substituted  “reviewed  on  ap¬ 
peal”  for  “reviewed  by  appeal  to  the  Su¬ 
preme  Court  of  Georgia”  at  the  end  of 
paragraph  (a)(3).  See  Editor’s  notes  for 
applicability. 

Editor’s  notes.  —  Ga.  L.  2016,  p.  883, 
§  1-1/HB  927,  not  codified  by  the  General 
Assembly,  provides  that:  “This  Act  shall  be 
known  and  may  be  cited  as  the  ‘Appellate 
Jurisdiction  Reform  Act  of  2016.”’ 


Ga.  L.  2016,  p.  883,  §  6-1/HB  927,  not 
codified  by  the  General  Assembly,  pro¬ 
vides,  in  part,  that:  “Part  III  of  this  Act 
shall  become  effective  on  January  1,  2017, 
and  shall  apply  to  cases  in  which  a  notice 
of  appeal  or  application  to  appeal  is  filed 
on  or  after  such  date.” 

Law  reviews.  —  For  article  on  the 
2016  amendment  of  this  Code  section,  see 
33  Ga.  St.  U.  L.  Rev.  205  (2016). 
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JUDICIAL  DECISIONS 


County  not  required  to  claim 
county  is  entitled  to  return  and  taxa¬ 
tion.  —  Word  “may”  in  the  provision  in 
this  statute  that  a  county  may  apply  to 
the  superior  court  should  not  be  construed 
as  having  the  force  of  “shall.”  That  provi¬ 
sion  confers  the  right  upon  a  county,  when 
it  is  about  to  be  deprived  of  taxes  right¬ 
fully  payable  to  it,  to  have  that  question 


settled  as  between  itself  and  another 
county.  It  should  not  be  so  construed  as  to 
put  it  in  the  power  of  the  landowner  and 
taxpayer  to  force  a  county  into  litigation 
for  the  purpose  of  determining  whether  it 
is  entitled  to  such  taxes.  Williams  v. 
Wilkinson  County,  146  Ga.  601,  91  S.E. 
571  (1917). 


RESEARCH  REFERENCES 


C.J.S.  —  84  C.J.S.,  Taxation,  §  433  et 
seq. 

85  C.J.S.,  Taxation,  §  1109  et  seq. 

ALR.  —  Situs  for  property  taxation  as 
between  different  governmental  units 
within  state  of  personal  property  or  inter¬ 
ests  therein  held  by  trustees,  executors,  or 
administrators,  129  ALR  273. 


Constitutionality,  construction,  and  ap¬ 
plication  of  statutes  providing  for 
impleading  other  taxing  units  in  suit  by 
taxing  units  for  foreclosure  of  tax  hen  and 
the  sale  of  the  property  free  from  lien  of 
taxes  due  to  such  impleaded  units,  134 
ALR  1286. 


48-5-18.  Time  for  making  tax  returns. 


Each  tax  commissioner  and  tax  receiver  shall  open  his  or  her  books 
for  the  return  of  real  or  personal  property  ad  valorem  taxes  on  January 
1  and  shall  close  those  books  on  April  1  of  each  year.  (Ga.  L.  1913,  p.  123, 
§  1;  Code  1933,  §  92-6201;  Ga.  L.  1945,  p.  424,  §  1;  Ga.  L.  1953, 
Nov.-Dee.  Sess.,  p.  270,  §  1;  Code  1933,  §  91A-1013,  enacted  by  Ga.  L. 
1978,  p.  309,  §  2;  Ga.  L.  1979,  p.  5,  §  24;  Ga.  L.  1979,  p.  538,  §  1;  Ga. 
L.  1981,  p.  594,  §  1;  Ga.  L.  1981,  p.  1857,  §  10;  Ga.  L.  1982,  p.  537,  §  1; 
Ga.  L.  1982,  p.  575,  §§  1,  8;  Ga.  L.  1982,  p.  999,  §§  1,  3;  Ga.  L.  1982,  p. 
1108,  §  1;  Ga.  L.  1983,  p.  1849,  §  1;  Ga.  L.  1984,  p.  22,  §  48;  Ga.  L. 
1991,  p.  6,  §  1;  Ga.  L.  1991,  p.  303,  §  2;  Ga.  L.  1992,  p.  1188,  §  1;  Ga. 
L.  1994,  p.  237,  §  2;  Ga.  L.  1996,  p.  778,  §  1;  Ga.  L.  2002,  p.  1313,  §  1; 
Ga.  L.  2010,  p.  1104,  §  3-1/SB  346.) 

Law  reviews.  —  For  article,  “Proce-  Tax  Appeals,”  see  26  Ga.  St.  B.  J.  98 
dure  and  Problems  in  Georgia  Ad  Valorem  (1990). 

JUDICIAL  DECISIONS 


City  and  county  could  not  close 
their  books  prior  to  April  1  because 
neither  Ga.  Const.  1983,  Art.  IX,  Sec.  Ill, 
Para.  1(a)  nor  provisions  of  the  city  char¬ 
ter  satisfied  the  requirement  of  former 


subsection  (e)  of  O.C.G.A.  §  48-5-18  per¬ 
taining  to  the  operation  of  a  joint  tax 
receiving  or  assessing  program.  Board  of 
Tax  Assessors  v.  Tom’s  Foods,  Inc.,  264  Ga. 
309,  444  S.E. 2d  771  (1994). 


369 


48-5-18 


REVENUE  AND  TAXATION 


48-5-19 


RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State 
and  Local  Taxation,  §  625. 

48-5-19.  Signature  and  declaration  of  persons  making  returns 
of  taxable  property. 

(a)  Each  return  of  taxable  property  shall  be  signed  by  or  for  the 
person  responsible  for  filing  the  return  and  shall  contain  or  be  verified 
by  the  following  written  declaration: 

“I  do  solemnly  swear  that  I  have  carefully  read  (or  have  heard  read) 
and  have  duly  considered  the  questions  propounded  in  the  foregoing 
tax  list,  and  that  the  value  placed  by  me  on  the  property  returned,  as 
shown  by  the  list,  is  the  true  market  value  thereof;  and  I  further 
swear  that  I  returned,  for  the  purpose  of  being  taxed  thereon,  every 
species  of  property  that  I  own  in  my  own  right  or  have  control  of 
either  as  agent,  executor,  administrator,  or  otherwise;  and  that  in 
making  this  return,  for  the  purpose  of  being  taxed  thereon,  I  have  not 
attempted  either  by  transferring  my  property  to  another  or  by  any 
other  means  to  evade  the  laws  governing  taxation  in  this  state.  I  do 
further  swear  that  in  making  this  return  I  have  done  so  by  estimating 
the  true  worth  and  value  of  every  species  of  property  contained 
therein.” 

(b)  The  fact  that  a  person  appears  to  have  signed  a  return  of  taxable 
property  on  behalf  of  a  person  required  to  file  a  return  shall  be 
prima-facie  evidence  that  the  person  was  authorized  to  sign  on  behalf  of 
such  person. 

(c)  Any  person  who  shall  make  any  false  statement  in  any  return  of 
taxable  property  shall  be  guilty  of  false  swearing,  whether  or  not  an 
oath  is  actually  administered  to  him  or  her,  if  such  statement  shall 
purport  to  be  under  oath.  On  conviction  of  such  offense,  such  person 
shall  be  punished  as  provided  by  Code  Section  16-10-71. 

(d) (1)  As  used  in  this  subsection,  the  term  “digital  signature”  means 
a  digital  or  electronic  method  executed  or  adopted  by  a  party  with  the 
intent  to  be  bound  by  or  to  authenticate  a  record,  which  is  unique  to 
the  person  using  it,  is  capable  of  verification,  is  under  the  sole  control 
of  the  person  using  it,  and  is  linked  to  data  in  such  a  manner  that  if 
the  data  are  changed  the  digital  or  electronic  signature  is  invalidated. 

(2)  Notwithstanding  any  provision  of  law  to  the  contrary,  the 
commissioner  is  authorized  to  promulgate  rules  and  regulations 
setting  forth  the  procedure  for  satisfying  the  signature  requirement 
for  returns  whether  by  electronic  digital  signature,  voice  signature, 
or  other  means,  so  long  as  appropriate  security  measures  are  imple- 


370 


48-5-19 


AD  VALOREM  TAXATION  OF  PROPERTY 


48-5-19 


merited  which  assure  security  and  verification  of  the  signature 
procedure.  (Ga.  L.  1884-85,  p.  28,  §  3;  Ga.  L.  1886,  p.  24,  §  2;  Civil 
Code  1895,  §  834;  Ga.  L.  1909,  p.  36,  §  16;  Civil  Code  1910,  §  1091; 
Code  1933,  §  92-6216;  Ga.  L.  1964,  p.  333,  §  2;  Code  1933, 
§  91A-1014,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  2000,  p.  1360, 
§  1.) 


JUDICIAL  DECISIONS 


Section  contemplates  that  the  tax¬ 
payer  must  return  every  species  of 
property  which  the  taxpayer  controls 
as  agent  or  trustee.  Douglas  v. 
McCurdy,  154  Ga.  814,  115  S.E.  658 
(1923). 

Oath  is  necessary  part  of  return.  — 

Oath  prescribed  by  this  statute  is  a  part  of 
the  return  of  the  taxpayer,  and  is  neces¬ 
sary  to  make  the  return  complete  or  of  any 
probative  value.  McLendon  v.  Dunlap 
Hdwe.  Co.,  3  Ga.  App.  206,  59  S.E.  718 
(1907). 

Filing  by  the  seller  of  property  of  a  real 
estate  tax  transfer  form  that  was  not 
signed  by  the  buyer,  did  not  contain  an 
oath  as  required  by  O.C.G.A.  §  48-5-19, 
and  did  not  contain  section  numbers  of  the 
parcels  of  property  was  not  sufficient  to 
serve  as  a  return  of  real  property.  CC 
Office  Assocs.  v.  DeKalb  County,  219  Ga. 
App.  101,  464  S.E. 2d  243  (1995). 

Manner  in  which  oath  to  be  made. 
—  Acts  of  the  administering  officer  and  of 
the  affiant  must  be  concurrent,  and  must 
conclusively  indicate  that  it  was  the  pur¬ 
pose  of  the  one  to  administer  and  the 
other  to  take  the  oath  in  order  to  make  a 
valid  affidavit.  Gruber  v.  Fulton  County, 
111  Ga.  App.  71,  140  S.E. 2d  552  (1965). 

In  order  to  make  an  affidavit,  there 
must  be  present  the  officer  and  affiant  and 
the  paper,  and  there  must  be  something 
done  which  amounts  to  the  administra¬ 
tion  of  an  oath.  The  affiant  must  swear  to 
the  affidavit,  and  the  fact  of  the  affiant’s 
swearing  must  be  certified  by  a  proper 
officer.  Gruber  v.  Fulton  County,  111  Ga. 
App.  71,  140  S.E. 2d  552  (1965). 

Presumption  that  taxpayer  made 
oath  as  to  return.  —  When  the  taxpayer 
was  required  to  make  an  oath  to  the 
return,  in  the  absence  of  any  showing  to 
the  contrary,  it  must  be  presumed  that  the 


taxpayer  did  so.  Gruber  v.  Fulton  County, 
111  Ga.  App.  71,  140  S.E.2d  552  (1965). 

Effect  of  oath  administered  by  or 
affidavit  subscribed  before  unquali¬ 
fied  person.  —  Since  it  is  required  by  this 
statute  that  the  oath  be  administered  by 
and  the  affidavit  subscribed  before  the  tax 
commissioner,  the  attempted  performance 
by  anyone  else  will  be  without  force  or 
validity  unless  such  person  were  autho¬ 
rized  by  law  to  do  it.  Gruber  v.  Fulton 
County,  111  Ga.  App.  71,  140  S.E. 2d  552 
(1965). 

An  attempted  oath  administered  by  one 
who  is  personally  not  qualified  to  admin¬ 
ister  the  oath  is  abortive  and  in  effect  no 
oath.  Gruber  v.  Fulton  County,  111  Ga. 
App.  71,  140  S.E. 2d  552  (1965). 

Requirement  that  oath  be  state¬ 
ment  by  taxpayer  rather  than  tax  of¬ 
ficial.  —  Form  of  the  oath  prescribed  by 
this  statute  and  used  in  the  printed  form 
on  the  returns  requires  that  the  person 
making  the  return  swear  that  “the  value 
placed  by  me”  —  not  that  placed  by  the  tax 
officials  —  “is  the  true  market  value 
thereof.”  Otherwise  the  returns  are  hear¬ 
say,  without  probative  value,  and  should 
be  excluded.  Gruber  v.  Fulton  County,  111 
Ga.  App.  71,  140  S.E.2d  552  (1965). 

Proof  of  agency  required.  —  In  per¬ 
formance  of  the  commissioner’s  duty  to 
examine  tax  returns  before  receiving  the 
returns,  a  commissioner  has  discretion  to 
reject  returns  signed  by  a  person  other 
than  the  owner,  absent  proof  of  authoriza¬ 
tion.  Southern  Tax  Consultants,  Inc.  v. 
Scott,  267  Ga.  347,  478  S.E.2d  126  (1996). 

Effect  of  writing  without  valid 
jurat.  —  In  the  absence  of  a  valid  jurat,  a 
writing  in  the  form  of  an  affidavit  has  no 
force  or  validity,  and  amounts  to  nothing, 
whether  standing  alone  or  when  con¬ 
strued  in  connection  with  other  evidence. 
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Gruber  v.  Fulton  County,  111  Ga.  App.  71, 
140  S.E.2d  552  (1965). 

Underpayment  of  taxes  based  on 
automatic  tax  return.  —  Following  a 
bench  trial,  an  order  was  issued  establish¬ 
ing  the  1997  fair  market  value  of  the 
taxpayer’s  property  at  a  value  of 
$4,709,000.00,  which  was  an  amount 
greater  than  the  value  set  by  the  board  of 
equalization;  however,  when  the  taxpayer 
paid  taxes  in  1997,  1998,  and  1999,  the 
taxpayer  did  so  based  on  the  board  of 
equalization’s  1997  valuation  and  because 


the  1997  value  of  the  taxpayer’s  property 
was  finally  determined  to  be 
$4,709,000.00,  the  taxpayer  automatically 
returned  the  property  in  1998  and  1999  at 
that  value  and,  thus,  the  taxpayer  under¬ 
paid  the  taxpayer’s  taxes  for  the  1997, 
1998,  and  1999  tax  years  and  the  tax 
assessors  were  entitled  to  a  summary 
judgment  finding  that  the  taxpayer  had 
underpaid  the  taxpayer’s  taxes  and  owed 
additional  sums.  Pine  Pointe  Hous.,  L.  P. 
v.  Bd.  of  Tax  Assessors,  269  Ga.  App.  855, 
605  S.E.2d  443  (2004). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Requirement  that  oath  state  “fair 
market  value”  rather  than  “market 
value”  or  “book  value.”  —  Since  the 
form  of  the  oath  requires  that  the  tax¬ 
payer  swear  to  the  fair  market  value  of 
the  property  returned,  an  oath  which  de¬ 


parts  from  this  statutory  form  by  allowing 
the  taxpayer  to  swear  to  the  book  value  of 
the  taxpayer’s  property  is  not  authorized 
by  law;  “market  value”  and  “book  value” 
are  not  synonymous.  1970  Op.  Att’y  Gen. 
No.  U70-115. 


48-5-20.  Effect  of  failure  to  return  taxable  property;  acquisition 
of  real  property  by  transfer;  penalty  for  failure  to  make 
timely  return. 


(a)(1)  Any  taxpayer  of  any  county  who  returned  or  paid  taxes  in  the 
county  for  the  preceding  tax  year  and  who  fails  to  return  his  property 
for  taxation  for  the  current  tax  year  as  required  by  this  chapter  shall 
be  deemed  to  have  returned  for  taxation  the  same  property  as  was 
returned  or  deemed  to  have  been  returned  in  the  preceding  tax  year 
at  the  same  valuation  as  the  property  was  finally  determined  to  be 
subject  to  taxation  in  the  preceding  year.  Each  such  taxpayer  shall 
also  be  deemed  to  have  claimed  the  same  homestead  exemption  and 
personal  property  exemption  as  allowed  in  the  preceding  year. 

(2)  Any  taxpayer  of  any  county  who  acquired  real  property  by 
transfer  in  the  preceding  tax  year  for  which  a  properly  completed  real 
estate  transfer  tax  form  has  been  filed  and  the  real  estate  transfer  tax 
required  under  Article  1  of  Chapter  6  of  this  title  has  been  paid,  and 
where  no  subdivision  of  the  real  property  has  occurred  at  the  time  of 
transfer,  shall  be  deemed  to  have  returned  for  taxation  the  same  real 
property  as  was  acquired  by  transfer  at  the  same  valuation  as  the 
real  property  was  finally  determined  to  be  subject  to  taxation  in  the 
preceding  year.  Nothing  in  this  paragraph  shall  be  construed  to 
relieve  the  taxpayer  of  the  responsibility  to  file  a  new  timely  claim  for 
a  homestead  exemption  and  personal  property  exemption  or  to  file  a 
timely  return  where  improvements  have  been  made  to  the  real 
property  since  it  was  last  returned  for  taxation. 
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(b)  Any  penalty  prescribed  by  this  title  or  by  any  other  law  for  the 
failure  of  a  taxpayer  to  return  his  property  for  taxation  within  the  time 
provided  by  law  shall  apply  only  to  the  property: 

(1)  Which  the  taxpayer  did  not  return  prior  to  the  expiration  of  the 
time  for  making  returns;  and 

(2)  Which  the  taxpayer  has  acquired  since  his  last  tax  return  or 
which  represents  improvements  on  existing  property  since  his  last 
return. 

(c)  Reserved.  (Code  1933,  §  92-6202.1,  enacted  by  Ga.  L.  1969,  p. 
960,  §  1;  Ga.  L.  1970,  p.  278,  §  1;  Code  1933,  §  91A-1015,  enacted  by 
Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1992,  p.  1643,  §  2;  Ga.  L.  1994,  p.  237, 
§  2.) 

Law  reviews.  —  For  article,  “Proce-  law  for  the  period  from  June  1,  2002  to 
dure  and  Problems  in  Georgia  Ad  Valorem  May  31,  2003,  see  55  Mercer  L.  Rev.  397 
Tax  Appeals,”  see  26  Ga.  St.  B.  J.  98  (2003). 

(1990).  For  survey  article  on  real  property 

JUDICIAL  DECISIONS 


Failure  to  itemize  specific  property 
interests.  —  After  an  owner  of  mineral 
rights  entered  into  an  agreement  with  the 
county  where  the  property  was  located  to 
pay  lump-sum  taxes  without  itemizing  the 
specific  property  interests,  the  agreement 
did  not  meet  the  requirements  of  O.C.G.A. 
§  48-5-15(c),  nor  did  it  constitute  pay¬ 
ment  of  taxes  due  within  the  meaning  of 
O.C.G.A.  §  44-5-168.  Georgia  Marble  Co. 
v.  Whitlock,  260  Ga.  350,  392  S.E.2d  881 
(1990),  cert,  denied,  498  U.S.  1025,  111  S. 
Ct.  675,  112  L.  Ed.  2d  667  (1991). 

O.C.G.A.  §  48-5-20  does  not  empower  a 
county  board  of  tax  assessors  to  reassess 
property  that  has  been  automatically  re¬ 
turned  and  the  taxes  paid  as  the  equiva¬ 
lent  of  unreturned  property,  even  though 
the  property  owner  violated  an  affirma¬ 
tive  duty  to  make  an  actual  return.  Cobb 
County  Bd.  of  Tax  Assessors  v.  Morrison, 
249  Ga.  App.  691,  548  S.E.2d  624  (2001). 

Failure  to  make  return  of  improve¬ 
ments.  —  Automatic  refiling  of  a  prior 
return  does  not  exempt  property  owners 
from  the  duty  to  make  a  return  of  any 
improvements  or  subdivision  of  the  prop¬ 
erty;  however,  such  provision  does  not 
empower  a  county  board  of  tax  assessors 
to  treat  such  under  returned  fair  market 
value  as  unreturned  because  no  statute 


expressly  grants  such  power.  Cobb  County 
Bd.  of  Tax  Assessors  v.  Morrison,  249  Ga. 
App.  691,  548  S.E.2d  624  (2001). 

Failure  to  indicate  fair  market 
value  on  return.  —  When  a  taxpayer 
sold  improvements  on  the  taxpayer’s 
property,  then  filed  a  return  in  which  the 
taxpayer  left  blank  the  area  for  “market 
value,”  it  was  not  entitled  to  a  refund 
under  O.C.G.A.  §  48-5-380,  as  under 
O.C.G.A.  §  48-5-6,  returns  had  to  state 
fair  market  value;  a  county  was  not  re¬ 
quired  to  interpret  the  taxpayer’s  silence 
on  market  value  as  a  declaration  that 
there  was  no  value,  and  under  O.C.G.A. 
§  48-5-20(a)(l),  a  taxpayer  who  failed  to 
return  taxable  property  in  a  given  year 
was  deemed  to  have  returned  the  property 
at  the  same  valuation  as  applied  the  pre¬ 
ceding  year.  Int’l  Auto  Processing,  Inc.  v. 
Glynn  County,  287  Ga.  App.  431,  651 
S.E.2d  535  (2007). 

Valuation  of  property  not  based  on 
valuation  of  Form  PT-61.  —  In  connec¬ 
tion  with  the  purchase  of  real  property  at 
a  tax  sale,  the  value  of  the  property  shown 
on  the  Form  PT-61  did  not  trump  the 
county  tax  commissioner’s  valuation  be¬ 
cause  the  proper  value  to  be  assigned  to 
the  property  was  the  same  valuation  as  in 
prior  years,  not  the  amount  shown  on 
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Form  PT-61.  In  re  Powell-Garvey  Co., 
2006  Bankr.  LEXIS  5095  (Bankr.  S.D.  Ga. 
June  13,  2006). 

Right  of  arbitration  as  to  property 
automatically  returned.  —  If  property 
is  automatically  returned  under  this  stat¬ 
ute,  and  no  change  is  made  by  the  tax 
assessors,  then  there  is  no  legal  right  to 
arbitration.  Security-Morosgo  Apts.,  Inc. 
v.  City  of  Atlanta,  230  Ga.  117,  196  S.E.2d 
17  (1973). 

Document  filed  as  a  “class  return” 
by  taxpayers  is  ineffective,  since  there 
are  no  provisions  of  law  for  such  a  return. 
The  members  of  that  class  of  taxpayers 
who  have  the  remedy  of  class  arbitration 
and  who  do  not  file  individual  returns 
within  the  time  provided  by  law  are 
deemed  to  have  returned  their  property  at 
the  assessment  placed  upon  the  property 
for  the  previous  year.  Callaway  v. 
Carswell,  240  Ga.  579,  242  S.E.2d  103 
(1978). 

Return  held  improper.  —  Trial  court 
erred  in  awarding  a  property  owner 
$7,515.00  in  attorney  fees  under  O.C.G.A. 
§  48-5-3 ll(g)(4)(B)( ii)  against  a  county 
board  of  tax  assessors  after  a  jury  valued 
the  property  in  question  substantially 
lower  than  the  board’s  valuation;  the  re¬ 
cord  did  not  support  the  trial  court’s  con¬ 
clusion  that  the  property  was  returned  for 
taxation  by  operation  of  law  pursuant  to 
O.C.G.A.  §  48-5-20(a)(2),  and  the  board 
did  not  waive  the  board’s  objection  to  the 
fees  because  the  trial  court  did  not  hold  a 
hearing  on  the  issue  of  the  attorney’s  fees, 
O.C.G.A.  §  9-ll-46(a),  and  the  board 
therefore  did  not  have  an  opportunity  to 
object  to  the  award.  Fulton  County  Bd.  of 
Tax  Assessors  v.  Butner,  258  Ga.  App.  68, 
573  S.E.2d  100  (2002). 


Underpayment  of  taxes  based  on 
automatic  tax  return.  —  Following  a 
bench  trial,  an  order  was  issued  establish¬ 
ing  the  1997  fair  market  value  of  the 
taxpayer’s  property  at  a  value  of 
$4,709,000.00,  which  was  an  amount 
greater  than  the  value  set  by  the  board  of 
equalization;  however,  when  the  taxpayer 
paid  taxes  in  1997,  1998,  and  1999,  the 
taxpayer  did  so  based  on  the  board  of 
equalization’s  1997  valuation  and  because 
the  1997  value  of  the  taxpayer’s  property 
was  finally  determined  to  be 
$4,709,000.00,  the  taxpayer  automatically 
returned  the  property  in  1998  and  1999  at 
that  value  and  thus,  the  taxpayer  under¬ 
paid  the  taxpayer’s  taxes  for  the  1997, 
1998,  and  1999  tax  years  and  the  tax 
assessors  were  entitled  to  summary  judg¬ 
ment  finding  that  the  taxpayer  had  under¬ 
paid  the  taxpayer’s  taxes  and  owed  addi¬ 
tional  sums.  Pine  Pointe  Hous.,  L.  P.  v.  Bd. 
of  Tax  Assessors,  269  Ga.  App.  855,  605 
S.E.2d  443  (2004). 

Tax  return  not  required.  —  As  a 

taxpayer  did  not  pay  the  prior  year’s 
taxes,  the  taxes  paid  by  the  taxpayer  for 
the  prior  year  were  deemed  the  taxpayer’s 
tax  return  for  the  tax  year  under  O.C.G.A. 
§  48-5-20(a)(2),  so  the  taxpayer  was  not 
required  to  file  a  separate  tax  return  on 
the  taxpayer’s  property,  and  the  taxpay¬ 
er’s  late  return  was  a  nullity;  therefore, 
upon  the  taxpayer’s  successful  appeal  of 
an  assessment  of  the  taxpayer’s  property, 
an  award  of  costs  and  attorneys  fees  was 
mandatory  under  O.C.G.A. 

§  48-5-311(g)(4)(B)(ii).  Simmons  v.  Bd.  of 
Tax  Assessors,  268  Ga.  App.  411,  602 
S.E.2d  213  (2004). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Applicability  to  claims  to  the  in¬ 
creased  homestead  exemption.  — 

General  Assembly  did  not  intend  this  stat¬ 
ute  to  apply  to  persons  claiming  the  in¬ 
creased  homestead  exemption  provided 
for  in  Ga.  Const.  1945,  Art.  VII,  Sec.  I, 
Para.  IV  (see  now  Ga.  Const.  1983,  Art. 


VII,  Sec.  II,  Para.  I-IV);  this  statute  does 
not  eliminate  the  requirement  that  per¬ 
sons  claiming  the  increased  homestead 
exemption  file  an  annual  application  for 
such  exemption.  1969  Op.  Att’y  Gen.  No. 
69-236;  1969  Op.  Att’y  Gen.  No.  69-459. 
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RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State 
and  Local  Taxation,  §  625. 

48-5-21.  Return  and  collection  of  taxes  on  property  unlawfully 
exempted. 

Each  tax  receiver  and  tax  commissioner  shall  have  all  property  which 
is  required  by  law  to  be  returned  for  taxes,  whether  or  not  exempted  by 
the  county  authorities,  returned  for  taxation.  The  tax  collector  or  tax 
commissioner  shall  collect  the  taxes  due  upon  the  property.  (Ga.  L. 
1889,  p.  35,  §  2;  Civil  Code  1895,  §  765;  Civil  Code  1910,  §  1001;  Code 
1933,  §  92-6203;  Code  1933,  §  91A-1016,  enacted  by  Ga.  L.  1978,  p. 
309,  §  2.) 

48-5-22.  Failure  to  have  returned  for  taxation  and  to  collect 
taxes  on  property  pursuant  to  Code  Section  48-5-21; 
penalty. 

(a)  It  shall  be  unlawful  for  any  tax  receiver  or  tax  commissioner  to 
fail  to: 

(1)  Have  returned  for  taxation  all  property  required  by  law  to  be 
returned  for  taxation  pursuant  to  Code  Section  48-5-21;  or 

(2)  Collect  taxes  assessed  on  all  property  pursuant  to  Code  Section 
48-5-21. 

(b)  Any  person  who  violates  subsection  (a)  of  this  Code  section  shall 
be  guilty  of  a  misdemeanor.  (Ga.  L.  1889,  p.  35,  §  3;  Penal  Code  1895, 
§  275;  Penal  Code  1910,  §  279;  Code  1933,  §  92-9919;  Code  1933, 
§  91A-9911,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State  C.J.S.  —  85  C.J.S.,  Taxation,  §§  1130  et 
and  Local  Taxation,  §  769  et  seq.  seq.,  1148. 

48-5-23.  Collection  and  payment  of  taxes  on  tangible  property 
in  installments;  authorization;  alternate  procedure. 

(a)(1)  The  governing  authority  of  each  county  and  of  each  municipal 
corporation  is  authorized  to  provide  by  appropriate  resolution  or 
ordinance  for  the  collection  and  payment  of  ad  valorem  taxes,  fees,  or 
special  assessments  on  tangible  property  other  than  motor  vehicles  in 
installments.  If  the  governing  authority  of  any  county  or  municipal 
corporation  elects  to  provide  for  installment  payments,  any  ad 
valorem  taxes,  fees,  or  special  assessments  due  the  state,  county,  and 
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county  board  of  education  or  the  municipality  and  any  municipal 
board  of  education  which  are  levied  upon  tangible  property  other 
than  motor  vehicles  shall  become  due  and  payable  as  provided  in  this 
Code  section. 

(2)  The  resolution  or  ordinance  required  pursuant  to  this  subsec¬ 
tion  shall  be  adopted  by  the  governing  authority  of  the  county  or 
municipal  corporation  on  or  before  December  31  for  the  next  succeed¬ 
ing  tax  year.  Any  governing  authority  of  a  county  or  municipal 
corporation  electing  to  collect  such  taxes,  fees,  or  special  assessments 
in  installments  shall  file  with  the  commissioner  a  certified  copy  of  the 
appropriate  resolution  or  ordinance  within  ten  days  of  its  adoption. 
The  resolution  or  ordinance  shall  continue  in  full  force  and  effect  in 
all  subsequent  tax  years  unless  repealed  by  the  governing  authority 
of  the  respective  county  or  municipal  corporation,  in  which  case  the 
governing  authority  shall  notify  the  commissioner  of  the  repeal 
within  ten  days  after  such  action  is  taken. 

(b)  Notwithstanding  that  the  governing  authority  of  any  county  or 
municipal  corporation,  pursuant  to  this  Code  section,  provides  for  the 
collection  and  payment  of  ad  valorem  taxes,  fees,  or  special  assessments 
on  tangible  property  other  than  motor  vehicles  in  installments  based  on 
the  fraction  of  such  taxes,  fees,  or  special  assessments  levied  on  the 
property  for  the  preceding  tax  year,  the  governing  authority  of  any 
county  or  municipal  corporation  is  further  authorized  to  provide  by 
appropriate  resolution  or  ordinance  for  the  collection  and  payment  of  ad 
valorem  taxes,  fees,  or  special  assessments  on  tangible  property  other 
than  motor  vehicles  in  installments  with  a  single  billing  for  the  current 
tax  year  based  on  the  current  final  tax  digest  as  authorized  by  the 
commissioner  pursuant  to  Code  Section  48-5-345,  or  on  a  temporary 
digest  authorized  by  the  judge  of  superior  court  pursuant  to  Code 
Section  48-5-310.  The  resolution  or  ordinance  required  by  this  subsec¬ 
tion  shall  be  adopted  by  the  governing  authority  of  the  county  or 
municipal  corporation  on  or  before  December  31  for  the  next  succeeding 
tax  year.  The  resolution  or  ordinance  shall  be  filed  with  the  commis¬ 
sioner  and  shall  continue  in  full  force  and  effect  as  provided  in 
subsection  (a)  of  this  Code  section.  Notification  of  the  repeal  of  the 
resolution  or  ordinance  shall  be  made  as  provided  in  subsection  (a)  of 
this  Code  section. 

(c)  The  resolution  or  ordinance  providing  for  such  taxes,  fees,  or 
special  assessments  due  and  payable  in  installments  on  tangible 
property  shall  establish  the  due  dates  for  the  installments. 

(d)  Nothing  contained  in  this  Code  section  shall  be  construed  to 
impose  any  liability  for  the  payment  of  any  ad  valorem  taxes,  fees,  or 
special  assessments  upon  any  person  for  property  which  was  not  owned 
on  January  1  of  the  applicable  tax  year. 
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(e) (1)  This  Code  section  shall  apply  to  all  persons  required  by  law  to 
make  annual  tax  returns  of  all  their  property  in  this  state  to  the 
commissioner. 

(2)  The  governing  authority  of  each  county  and  of  each  municipal 
corporation  is  authorized  to  collect  taxes,  fees,  or  special  assessments 
in  accordance  with  the  installment  provisions  of  subsection  (c)  of  this 
Code  section  even  though  no  assessment  has  been  placed  on  the 
subject  tangible  property  for  the  tax  year  for  which  the  installments 
are  being  collected. 

(3)  Taxes,  fees,  or  special  assessments  not  paid  when  due  under 
any  installment  authorized  pursuant  to  this  Code  section  shall  bear 
interest  at  the  rate  provided  by  law  for  unpaid  ad  valorem  taxes  from 
the  due  date  of  any  such  installment.  Any  taxes,  fees,  or  special 
assessments  not  paid  in  full  by  December  20  or  60  days  from  the  date 
of  billing,  whichever  comes  later,  of  any  year  shall  be  subject  to  the 
penalties  and  interest  provided  by  law. 

(f)  The  governing  authority  of  each  county  may  by  ordinance  or 
resolution  provide  for  an  earlier  due  date  for  the  final  installment 
authorized  by  this  Code  section.  When  the  governing  authority  elects  to 
establish  an  earlier  due  date,  the  final  installment  shall  bear  interest  at 
the  rate  specified  in  Code  Section  48-2-40  from  the  earlier  date  so 
established.  (Ga.  L.  1974,  p.  972,  §§  1-5;  Ga.  L.  1977,  p.  622,  §§  1-5; 
Code  1933,  §  91A-1028,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L. 
1979,  p.  5,  §§  28,  29;  Ga.  L.  1980,  p.  10,  §  12;  Ga.  L.  1996,  p.  744,  §  1; 
Ga.  L.  2010,  p.  1104,  §  9-1/SB  346.) 

Code  Commission  notes.  —  Pursuant  was  substituted  for  “48-5-40”  in  the  last 
to  Code  Section  28-9-5,  in  1999,  “48-2-40”  sentence  of  subsection  (f). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Taxpayers  who  return  their  prop-  lish  installment  payments  of  ad  valorem 
erty  for  valuation  to  the  commis-  property  taxes.  1975  Op.  Att’y  Gen.  No. 
sioner  are  subject  to  this  statute,  75-112. 
which  allows  local  governments  to  estab- 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State 
and  Local  Taxation,  §  727,  728. 

C.J.S.  —  85  C.J.S.,  Taxation,  §§  1035, 
1044. 


ALR.  —  Failure  of  property  owner  to 
make  formal  election  to  avail  himself  of 
privilege  of  paying  taxes  or  special  assess¬ 
ment  in  installments,  140  ALR  1442. 
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48-5-24.  Payment  of  taxes  to  county  in  which  returns  are  made; 

installment  payments,  interest,  and  penalty  on  delin¬ 
quent  tax  payments  in  certain  counties;  executions. 

(a)  All  resident  and  nonresident  persons  who  are  required  or  di¬ 
rected  by  law  to  return  any  property  for  taxation  to  a  tax  commissioner 
or  tax  receiver  shall  pay  the  taxes  on  the  property  to  the  county  in 
which  the  property  is  required  or  directed  by  law  to  be  returned. 

(b)  In  all  counties  having  a  population  of  not  less  than  690,000  nor 
more  than  800,000  according  to  the  United  States  decennial  census  of 
2010  or  any  future  such  census,  the  taxes  shall  become  due  in  two  equal 
installments.  One-half  of  the  taxes  shall  be  due  and  payable  on  July  1 
of  each  year  and  shall  become  delinquent  if  not  paid  by  August  15  in 
each  year.  The  remaining  one-half  of  the  taxes  shall  be  due  and  payable 
on  October  1  of  each  year  and  shall  become  delinquent  if  not  paid  by 
November  15  of  each  year.  A  penalty  not  to  exceed  5  percent  of  the 
amount  of  each  installment  shall  be  added  to  each  installment  that  is 
not  paid  before  the  installment  becomes  delinquent.  Intangible  taxes  in 
one  installment  shall  become  due  on  October  1  of  each  year  and  shall 
become  delinquent  if  not  paid  by  December  31.  A  penalty  not  to  exceed 
5  percent  of  the  amount  of  intangible  taxes  due  shall  be  added  to  any 
installment  that  is  not  paid  before  it  becomes  delinquent.  All  taxes 
remaining  unpaid  as  of  the  close  of  business  on  December  31  of  each 
year  shall  bear  interest  at  the  rate  specified  in  Code  Section  48-2-40, 
but  in  no  event  shall  an  interest  payment  for  delinquent  taxes  be  less 
than  $1.00.  The  tax  collectors  shall  issue  executions  for  delinquent 
taxes,  penalties,  and  interest  against  each  delinquent  taxpayer  in  their 
respective  counties.  Notwithstanding  the  foregoing,  the  governing 
authority  of  any  county  subject  to  this  subsection  may  change  the  tax 
due  dates  provided  in  this  subsection  if  the  county’s  tax  digest  is  not 
approved  pursuant  to  Code  Section  48-5-271  before  July  1  of  any  year. 

(c) (1)  All  ad  valorem  taxes,  fees,  service  charges,  and  assessments 
owed  by  any  taxpayer  to  any  county  in  this  state  having  a  population 
of  900,000  or  more  according  to  the  United  States  decennial  census  of 
2010  or  any  future  such  census  or  to  any  municipality  lying  wholly  or 
partially  within  such  county  and  having  a  population  of  350,000  or 
more  according  to  the  United  States  decennial  census  of  1970  or  any 
future  such  census,  which  are  not  paid  when  due  shall  bear  interest 
at  the  following  rates  until  paid: 

(A)  The  rate  specified  in  Code  Section  48-2-40  on  the  total 
amount  of  any  such  taxes,  fees,  service  charges,  or  assessments 
which  are  not  paid  when  due;  and 

(B)  An  additional  rate  of  interest  on  the  amount  of  such  taxes, 
fees,  service  charges,  and  assessments  which  exceeds  $1,000.00 
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equal  to  1  percent  per  annum  for  each  full  calendar  month  which 
elapses  between  the  date  that  the  taxes,  fees,  service  charges,  and 
assessments  first  become  due  and  the  date  on  which  they  are  paid 
in  full.  The  total  rate  of  interest  determined  under  this  paragraph 
shall  not  exceed  12  percent  per  annum  or  the  rate  specified  in  Code 
Section  48-2-40,  whichever  is  more.  The  additional  rate  of  interest 
shall  not  apply  to  amounts  determined  to  be  owed  by  a  taxpayer 
pursuant  to  any  arbitration,  equalization,  or  similar  proceeding,  if 
brought  in  good  faith  by  the  taxpayer,  provided  that  the  taxpayer 
shall  have  previously  paid  to  the  county  or  municipality  the 
amount  of  such  liability  which  was  not  in  dispute; 

(2)  The  rates  of  interest  provided  in  subparagraphs  (A)  and  (B)  of 
paragraph  (1)  of  this  subsection  shall  be  determined  on  the  date 
delinquent  amounts  are  paid  in  full  and  interest  at  the  rate  so 
determined  shall  accrue  from  the  date  on  which  the  amount  or 
installment  thereof  first  becomes  due  until  the  date  on  which  the 
amount  or  installment  thereof  is  paid  in  full.  Determination  of  the 
rates  of  interest  shall  be  made  separately  as  to  amounts  owed  by  a 
taxpayer  to  separate  taxing  jurisdictions,  and  the  determination 
shall  be  made  separately  as  to  each  parcel  of  property  owned  by  a 
taxpayer. 

(3)  The  tax  collectors,  tax  commissioners,  or  governing  authority  of 
any  such  county  or  municipality  shall  issue  executions  against  such 
taxpayer  owing  taxes,  fees,  service  charges,  or  assessments  together 
with  interest  thereon  as  provided  in  this  subsection  when  the  same 
become  delinquent. 

(d)  In  all  counties  having  a  population  of  not  less  than  150,000  nor 
more  than  180,000  or  not  less  than  183,000  nor  more  than  216,000  or 
not  less  than  218,000  nor  more  than  445,000  according  to  the  United 
States  decennial  census  of  1990  or  any  future  such  census,  a  penalty  of 
10  percent  of  the  tax  due  shall  accrue  on  taxes  not  paid  on  or  before 
December  20  of  each  year,  and  interest  shall  accrue  at  the  rate  specified 
in  Code  Section  48-2-40  on  the  total  amount  of  unpaid  taxes  and 
penalty  until  both  the  taxes  and  penalty  are  paid.  The  tax  collectors 
shall  issue  executions  for  such  taxes,  penalty,  and  interest  against  each 
delinquent  taxpayer  in  their  respective  counties.  The  10  percent  pen¬ 
alty  shall  be  paid  over  to  the  county  fiscal  authority  to  assist  the  county 
in  paying  the  expense  of  collecting  the  delinquent  taxes. 

(e)  In  all  counties  having  a  population  of  not  less  than  680,000  nor 
more  than  690,000  according  to  the  United  States  decennial  census  of 
2010  or  any  future  such  census,  the  taxes  shall  become  due  and  payable 
on  August  15  in  each  year  and  shall  become  delinquent  if  not  paid  by 
October  15  of  each  year.  A  penalty  of  5  percent  of  the  tax  due  shall 
accrue  on  taxes  not  paid  on  or  before  October  15  of  each  year,  and 
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interest  shall  accrue  at  the  rate  specified  in  Code  Section  48-2-40  on  the 
total  amount  of  unpaid  taxes  and  penalty  until  both  the  taxes  and  the 
penalty  are  paid.  The  tax  collectors  shall  issue  executions  for  delin¬ 
quent  taxes,  penalties,  and  interest  against  each  delinquent  taxpayer 
in  their  respective  counties.  Nothing  contained  in  this  subsection  shall 
be  construed  to  impose  any  liability  for  the  payment  of  any  ad  valorem 
taxes  upon  any  person  for  property  which  was  not  owned  on  January  1 
of  the  applicable  tax  year.  (Ga.  L.  1903,  p.  16,  §  1;  Civil  Code  1910, 
§  1078;  Code  1933,  §  92-6402;  Code  1933,  §  91A-1022,  enacted  by  Ga. 
L.  1978,  p.  309,  §  2;  Ga.  L.  1980,  p.  10,  §  10;  Ga.  L.  1980,  p.  710,  §  1; 
Ga.  L.  1981,  p.  388,  §  1;  Ga.  L.  1981,  p.  533,  §  1;  Ga.  L.  1981,  p.  1857, 
§  11;  Ga.  L.  1982,  p.  3,  §  48;  Ga.  L.  1982,  p.  936,  §  1;  Ga.  L.  1983,  p.  3, 
§  37;  Ga.  L.  1984,  p.  22,  §  48;  Ga.  L.  1991,  p.  303,  §  3;  Ga.  L.  1992,  p. 
1218,  §  1;  Ga.  L.  1992,  p.  1690,  §  1;  Ga.  L.  2002,  p.  1409,  §§  1,  2;  Ga. 
L.  2002,  p.  1473,  §  1;  Ga.  L.  2012,  p.  687,  §  1/HB  634.) 


Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  1986,  “subpar¬ 
agraphs  (A)  and  (B)  of  paragraph  (1)”  was 
substituted  for  “subparagraphs  (1)(A)  and 
(1)(B)”  in  the  first  sentence  of  paragraph 
(c)(2). 

Editor’s  notes.  —  Ga.  L.  1982,  p.  936, 
§  2,  not  codified  by  the  General  Assembly, 
provided  that  that  Act  shall  apply  to  all 
taxable  years  beginning  on  or  after  Janu¬ 
ary  1,  1983. 


Code  Section  48-5-271,  referred  to  in  the 
last  sentence  of  subsection  (b)  of  this  Code 
section,  was  repealed  by  Ga.  L.  1988,  p. 
1763,  §  3,  effective  January  1,  1989. 

Law  reviews.  —  For  article,  “Proce¬ 
dure  and  Problems  in  Georgia  Ad  Valorem 
Tax  Appeals,”  see  26  Ga.  St.  B.  J.  98 
(1990). 


RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State  ALR.  —  Validity  and  effect  of  single 
and  Local  Taxation,  §  769.  assessment  of  separate  parcels  of  real 

C.J.S.  —  84  C.J.S.,  Taxation,  §  433  et  estate  belonging  to  different  owners,  144 
seq.  ALR  341. 

48-5-25.  Proportionate  payments  of  property  taxes  by  owners 
and  persons  with  interest  in  or  on  property. 

The  owner  or  the  holder  of  any  equity,  lien,  or  interest  in  or  on 
property  returned  or  assessed  with  other  property  for  taxes  shall  be 
allowed  to  pay  the  taxes  assessed  against  any  one  or  more  pieces  of  such 
property:  (1)  when  listed  separately  by  the  owner  or  assessor  on  the  tax 
return  or  digest,  according  to  the  valuation  shown  by  the  return  or 
assessment;  or  (2)  when  not  listed  separately  on  the  tax  return  or  digest 
by  the  owner  or  assessor,  by  paying  the  proportionate  part  of  the  taxes 
represented  by  such  property  according  to  the  valuation  in  the  return  or 
assessment;  that  is  to  say,  such  proportionate  part  of  all  of  the  taxes 
represented  by  the  return  or  assessment  as  the  value  of  the  separate 
piece  or  pieces  of  property  upon  which  payment  is  being  made  bears  to 
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all  of  the  property  in  such  return  or  assessment.  The  officials  charged 
with  the  collection  of  taxes  for  this  state  or  for  any  subdivision  of  this 
state  including,  but  not  limited  to,  municipalities,  counties,  and  all 
other  subdivisions  of  this  state,  and  any  transferee  of  a  tax  lien  shall  be 
required  to  accept  payment  of  the  taxes  when  tender  is  made  as 
provided  in  this  Code  section,  shall  issue  a  receipt  showing  the 
payment,  and  shall  execute  a  release  of  the  property  from  the  lien  for 
taxes.  The  official  or  transferee  accepting  the  payment  and  releasing 
the  property  shall  be  paid  a  fee  of  50$  for  issuing  the  receipt  and 
release.  (Ga.  L.  1931,  p.  122,  §  1;  Ga.  L.  1933,  p.  50,  §  1;  Code  1933, 
§  92-5712;  Code  1933,  §  91A-1030,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

Law  reviews.  —  For  comment  on  227  (1960),  see  12  Mercer  L.  Rev.  425 
Brown  v.  Nash,  216  Ga.  303,  116  S.E.2d  (1961). 

JUDICIAL  DECISIONS 


Holder  of  security  interest.  — 

O.C.G.A.  §  48-5-25  applies  when  partial 
payment  of  past  due  ad  valorem  taxes  are 
made  by  the  holder  of  a  security  interest 
in  the  property  upon  which  the  tax  is  paid. 
Roberts  v.  Ford  Motor  Credit  Co.,  160  Ga. 
App.  827,  288  S.E.2d  238  (1982). 

An  action  for  declaratory  judgment  is 
the  appropriate  remedy  to  enforce  the 
rights  of  the  party  holding  the  security 
interest.  Roberts  v.  Ford  Motor  Credit  Co., 
160  Ga.  App.  827,  288  S.E.2d  238  (1982). 

Property  under  levy.  —  There  is 
nothing  in  O.C.G.A.  §  48-5-25  which  re¬ 
quires  a  distinction  to  be  made  between 
property  under  levy  but  prior  to  sale  and 
property  “returned  or  assessed  with  other 
property.”  Roberts  v.  Ford  Motor  Credit 
Co.,  160  Ga.  App.  827,  288  S.E.2d  238 
(1982). 

Word  “property”  in  this  statute 
means  both  real  and  personal  prop¬ 
erty.  Aldridge  v.  Federal  Land  Bank,  203 
Ga.  285,  46  S.E.2d  578  (1948). 

Requirement  that  both  real  and 
personal  taxes  be  paid  for  release.  — 
When  the  purchaser,  at  the  time  the  lien 
becomes  effective  and  at  the  time  one 
purchases  the  property,  is  not  the  owner 
or  the  holder  of  any  equity,  lien,  or  interest 
in  the  real  property  purchased,  and  when 
one  purchases  the  property  with  knowl¬ 
edge  of  the  existence  of  a  tax  lien  against 
the  property,  covering  both  real  and  per¬ 
sonal  property  taxes,  the  purchaser  ob¬ 
tains  no  better  title  than  the  purchaser’s 


grantor  had  since  the  purchaser’s  grantor 
could  not  have  obtained  a  release  of  the 
real  property  without  payment  of  both 
real  and  personal  property  taxes.  Brown  v. 
Nash,  216  Ga.  303,  116  S.E.2d  227  (1960). 

Effect  of  payment  by  cotenant  of  all 
taxes  on  jointly  held  property.  —  Since 
joint  property  is  liable  for  all  taxes,  pay¬ 
ment  of  the  taxes  by  one  cotenant  is  pay¬ 
ment  for  all.  Bank  of  Tupelo  v.  Collier,  191 
Ga.  852,  14  S.E.2d  59  (1941). 

Subrogation  and  contribution 
rights  of  cotenant  who  pays  taxes  on 
common  property.  —  When  one  tenant 
in  common,  in  order  to  protect  one’s  inter¬ 
est,  pays  a  mortgage  on  the  common  prop¬ 
erty,  one  is  entitled  to  be  subrogated  to  the 
rights  of  the  mortgagee  and  to  enforce  the 
mortgage  as  against  one’s  cotenants,  to 
the  extent  of  their  liability  to  contribute  to 
the  satisfaction  of  the  mortgage.  This 
principle  of  subrogation  is  applicable  in 
favor  of  a  cotenant  who  pays  taxes  on 
common  property.  Bank  of  Tupelo  v.  Col¬ 
lier,  191  Ga.  852,  14  S.E.2d  59  (1941). 

Availability  of  remedy  when  prop¬ 
erty  levied  upon  after  payment.  — 
When  the  purchaser,  under  former  Code 
1933,  §  92-5712  (see  now  O.C.G.A. 

§  48-5-25),  was  entitled  to  pay  the  pro 
rata  part  of  taxes  assessed  against  the 
property  the  purchaser  purchased  subse¬ 
quent  to  the  issuance  of  tax  fieri  facias, 
and  when  these  fieri  facias  were  levied 
upon  the  property  purchased,  had  the 
purchaser  had  an  adequate  remedy  at  law 
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by  a  claim  under  former  Code  1933, 
§  92-7801  (see  now  O.C.G.A.  §  48-3-24). 
Bibb  County  v.  Mortgage  Bond  Co.,  183 
Ga.  402,  188  S.E.  698  (1936). 


Cited  in  ITT  Bus.  Serv.  Corp.  v.  Rob¬ 
erts,  184  Ga.  App.  764,  362  S.E.2d  496 
(1987). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Right  of  security  deed  holder  to 
release  upon  payment  of  taxes.  — 

Commissioner  is  required  to  release  the 
last  piece  of  property  which  secures  a  tax 
liability  upon  the  security  deed  holder’s 
tender  of  payment  for  the  taxes  owed  on 
the  real  property  even  though  unpaid  per¬ 
sonal  property  tax  obligations  remain  out¬ 
standing  and  will  become  unsecured.  1987 
Op.  Att’y  Gen.  No.  U87-2. 

Section  48-5-26  not  applicable  to  se¬ 
curity  deed  holders.  —  O.C.G.A. 
§  48-5-26  only  appears  to  supplement  the 
general  provisions  of  O.C.G.A.  §  48-5-25 
for  the  limited  scope  and  purpose  of  ad¬ 
dressing  a  narrow  question  of  the  rights 
that  owners  and  transferees  of  real  prop¬ 
erty  have  to  obtain  a  release  by  paying 
taxes  on  selected  parcels  of  property  be¬ 
tween  the  tax  lien  date  and  the  date  when 
the  taxes  actually  become  due;  the  law 
does  not  apply  in  cases  involving  security 
deed  holders.  1987  Op.  Att’y  Gen.  No. 
U87-2. 

Word  “property”  as  used  in  this 
statute  embraces  both  realty  and  per¬ 
sonalty.  1950-51  Op.  Att’y  Gen.  p.  382. 


Effect  of  this  statute.  —  In  effect,  this 
statute  compels  the  holder  of  the  lien  to 
resort  to  other  property  involved  or  owned 
by  the  person  against  whom  the  tax  fieri 
facias  issued,  and  upon  which  taxes  have 
not  been  paid,  for  satisfaction  of  the  re¬ 
mainder  of  the  fieri  facias,  or  lien.  1945-47 
Op.  Att’y  Gen.  p.  551. 

When  payment  may  be  made.  — 
Holder  of  the  equity,  interest,  or  lien  has 
the  right  to  pay  a  proportionate  part  of  the 
taxes  on  the  property  in  question,  to¬ 
gether  with  a  proportionate  part  of  the 
cost  which  had  accrued  up  until  the  date 
of  payment  at  any  time  prior  to  the  sale 
under  an  execution  of  property  which  has 
been  advertised  for  sale.  1960-61  Op.  Att’y 
Gen.  p.  476. 

Statute  permits  a  proportionate 
payment  of  taxes  after  fieri  facias  has 
been  issued.  1958-59  Op.  Att’y  Gen.  p. 
377. 

Owner  of  property  may  not  pay  por¬ 
tion  of  tax  and  thus  obtain  release  of 
portion  of  property  covered  by  lien. 
1960-61  Op.  Att’y  Gen.  p.  529. 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State 
and  Local  Taxation,  §§  718,  719. 

C.J.S.  —  85  C.J.S.,  Taxation,  §  1002  et 
seq. 

ALR.  —  Taking  mortgage  in  name  of,  or 
assigning  it  to,  third  person  to  evade  tax¬ 
ation,  as  affecting  its  validity  and  enforce¬ 
ability;  21  ALR  396. 

Priority  over  existing  lien  of  statutory 
lien  upon  real  property  for  personal  prop¬ 
erty  taxes,  47  ALR  378;  65  ALR  677. 

Period  covered  by  lessee’s,  sublessee’s, 
or  assignee’s  covenant  to  pay  taxes  or 
assessments,  97  ALR  931. 

Right  of  mortgagee  or  other  lienor  to 
acquire  and  hold  tax  title  in  his  own  right 


as  against  persons  owning  other  interest 
or  liens  upon  property,  140  ALR  294. 

Liability  of  mortgagor  or  his  grantee  to 
mortgagee  for  loss  or  depreciation  in  value 
of  mortgage  security  as  result  of  failure  to 
pay  taxes,  154  ALR  614. 

Tenant’s  interest  in  respect  of  building 
or  other  structure  erected  by  him  as  sep¬ 
arate  unit  for  property  tax  apart  from 
land,  154  ALR  1309. 

Superiority  of  special  or  local  assess¬ 
ment  lien  over  earlier  private  lien  or  mort¬ 
gage,  where  statute  creating  such  special 
lien  is  silent  as  to  superiority,  75  ALR2d 
1121. 
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48-5-26.  Payment  of  taxes  on  real  property  by  owners  or  trans¬ 
ferees. 


The  owner  of  any  real  property  located  in  this  state,  and  the 
transferee  of  every  owner  who  acquires  title  to  real  property  within  this 
state  between  the  date  on  which  the  tax  lien  on  the  property  vests  and 
the  date  on  which  the  tax  evidenced  by  the  tax  lien  shall  become  due 
and  payable,  shall  have  the  right  to  pay  the  taxes  assessed  against  any 
one  or  more  lots,  tracts,  or  parcels  of  the  real  property:  (1)  by  paying  the 
amount  of  tax  assessed  against  such  lot,  tract,  or  parcel  if  the  property 
was  separately  returned  by  the  owner  or,  in  the  case  of  a  transfer,  by  the 
transferor  of  the  property;  or  (2)  if  the  property  was  not  separately 
returned,  by  paying  that  percentage  of  the  total  tax  assessed  which  the 
value  of  the  property  sought  to  be  released  bears  to  the  value  of  all  the 
property  returned  by  the  owner  of  such  property  as  of  the  date  on  which 
the  tax  lien  vested.  The  officials  charged  with  the  collection  of  taxes  for 
this  state  or  any  subdivision  of  this  state  including,  but  not  limited  to, 
municipalities  and  counties,  and  any  transferee  of  a  tax  lien  shall 
accept  payment  of  the  taxes  assessed  against  one  or  more  lots,  tracts,  or 
parcels  of  real  property  upon  tender  by  the  owner  of  such  property, 
including  any  transferee  of  the  real  property  who  has  obtained  title  to 
the  property  between  the  time  when  the  lien  vested  and  the  time  on 
which  the  taxes  are  payable,  and  shall  execute  a  release  as  to  the 
property  without  regard  to  whether  or  not  the  taxes  assessed  against 
any  other  property,  real  or  personal,  of  the  owner,  the  transferee  of  the 
real  property,  or  the  transferor  of  the  owner  have  been  paid.  The  official 
or  transferee  of  the  tax  lien  accepting  the  payment  and  releasing  the 
property  shall  be  paid  a  fee  of  $2.00  for  issuing  the  receipt  and  release. 
No  such  official  or  transferee  of  the  tax  lien  shall  be  required  to  release 
any  one  or  more  tracts  of  real  property  after  a  fi.  fa.  has  been  recorded 
on  the  general  execution  docket  in  the  county  where  the  property  is 
located  without  first  receiving  the  entire  amount  of  past  due  taxes  as 
reflected  in  the  fi.  fa.  No  such  official  or  transferee  shall  be  required  to 
release  the  last  or  only  remaining  lot,  parcel,  or  tract  of  real  property 
until  all  personal  property  taxes  owed  by  the  owner  have  been  paid. 
(Ga.  L.  1961,  p.  160,  §  1;  Code  1933,  §  91A-1031,  enacted  by  Ga.  L. 
1978,  p.  309,  §  2.) 

Law  reviews.  —  For  comment  on  227  (1960),  see  12  Mercer  L.  Rev.  425 
Brown  v.  Nash,  216  Ga.  303,  116  S.E.2d  (1961). 

OPINIONS  OF  THE  ATTORNEY  GENERAL 


Section  not  applicable  to  security 
deed  holders.  —  O.C.G.A.  §  48-5-26 
only  appears  to  supplement  the  general 
provisions  of  O.C.G.A.  §  48-5-25  for  the 


limited  scope  and  purpose  of  addressing  a 
narrow  question  of  the  rights  that  owners 
and  transferees  of  real  property  have  to 
obtain  a  release  by  paying  taxes  on  se- 
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lected  parcels  of  property  between  the  tax  apply  in  cases  involving  security  deed 
lien  date  and  the  date  when  the  taxes  holders.  1987  Op.  Att’y  Gen.  No.  U87-2. 
actually  become  due;  the  statute  does  not 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State  ALR.  —  Different  parts  or  parcels  of 
and  Local  Taxation,  §  718,  719.  land  in  same  ownership  as  single  unit  or 

C.J.S.  —  85  C.J.S.,  Taxation,  §§  1002  separate  units  for  tax  assessment  pur- 
et  seq.,  1040.  poses,  133  ALR  524. 

48-5-27.  Collection  of  taxes  for  former  years. 

Tax  commissioners,  tax  receivers,  and  tax  collectors  shall  receive 
returns  and  collect  taxes  due  on  returns  for  former  years  for  which  any 
person  is  in  default.  The  taxes  shall  be  assessed  according  to  the  law  in 
force  at  the  time  the  default  occurred,  and  the  fact  of  assessment 
according  to  the  law  in  force  at  the  time  of  default  shall  be  specified  in 
the  digest.  (Laws  1813,  Cobb’s  1851  Digest,  p.  1060;  Code  1863,  §  798; 
Code  1868,  §  866;  Code  1873,  §  870;  Code  1882,  §  870;  Civil  Code 
1895,  §  855;  Civil  Code  1910,  §  1113;  Code  1933,  §  92-6228;  Code 
1933,  §  91A-1027,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

RESEARCH  REFERENCES 

ALR.  —  Power  after  death  of  owner  to  omitted  from  tax  rolls  for  years  prior  to  his 
spread  property  taxes  against  property  death,  89  ALR  848. 

48-5-28.  Priority  of  taxes  over  other  claims;  superiority  of  secu¬ 
rity  deed. 

(a)  Except  as  otherwise  provided  in  Code  Section  53-7-91,  taxes  shall 
be  paid  before  any  other  debt,  lien,  or  claim  of  any  kind.  The  property 
returned,  the  property  held  at  the  time  of  returning  property,  and  the 
property  held  after  the  time  of  returning  property  shall  always  be 
subject  to  a  lien  for  taxes. 

(b)  The  title  and  operation  of  a  security  deed  shall  be  superior  to  the 
taxes  assessed  against  the  owner  of  property  when  the  tax  represents 
an  assessment  upon  property  of  the  owner  other  than  that  property 
specifically  subject  to  the  title  and  operation  of  the  security  deed.  (Laws 
1804,  Cobb’s  1851  Digest,  p.  1050;  Code  1863,  §  742;  Code  1868,  §  809; 
Code  1873,  §  812;  Code  1882,  §  812;  Civil  Code  1895,  §  883;  Civil  Code 
1910,  §  1140;  Code  1933,  §  92-5707;  Ga.  L.  1953,  Nov.-Dee.  Sess.,  p. 
168,  §  1;  Code  1933,  §  91A-1023,  enacted  by  Ga.  L.  1978,  p.  309,  §  2; 
Ga.  L.  1980,  p.  10,  §  11.) 
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Cross  references.  —  Liens, 
§  44-14-320  et  seq. 

Law  reviews.  —  For  annual  survey  of 
state  and  local  tax  law,  see  35  Mercer  L. 
Rev.  281  (1983). 


For  comment  on  Brown  v.  Nash,  216  Ga. 
303,  116  S.E.2d  227  (1960),  see  12  Mercer 
L.  Rev.  425  (1961). 


JUDICIAL  DECISIONS 


Analysis 

General  Consideration 
Priority  Over  Other  Claims 
Property  Subject  to  Tax  Lien 
Priority  of  Security  Deeds 

General  Consideration 

What  taxes  included  in  term  “lien 
for  taxes.”  —  The  words  “lien  for  taxes,” 
as  employed  in  former  Civil  Code  1910, 
§§  1140,  3329,  and  3333  (see  now 
O.C.G.A.  §§  44-14-320,  48-2-56,  and 

48-5-28)  were  broad  and  sufficient  to  in¬ 
clude  taxes  provided  for  by  a  subsequent 
statute  for  support  of  the  state,  counties, 
and  municipal  corporations  located  in  the 
state,  although  such  tax  may  not  be  ad 
valorem  or  based  on  property.  Atlanta 
Trust  Co.  v.  Atlanta  Realty  Corp.,  177  Ga. 
581,  170  S.E.  791  (1933). 

Power  of  General  Assembly  to  pass 
laws  regarding  priority  of  claims.  — 
Statute  does  not  divest  the  General  As¬ 
sembly  of  power  to  pass  other  laws  fixing 
the  order  of  priority  of  other  claims  rela¬ 
tive  to  taxes.  Baggett  v.  Mobley,  171  Ga. 
268,  155  S.E.  334  (1930). 

Applicability  to  sales  taxes.  —  Pro¬ 
visions  of  former  Code  1933,  §§  92-5707 
and  92-5708  (see  now  O.C.G.A.  §§  48-2-56 
and  48-5-28)  dealt  with  situations  where 
the  lien  for  taxes  represented  an  assess¬ 
ment  upon  property  of  such  owner  other 
than  that  property  specifically  covered  by 
the  security  instrument,  and  since  sales 
tax  was  not  a  property  tax  and  was  not 
assessed  against  the  property  of  the 
owner,  these  provisions  were  not  applica¬ 
ble  to  sales  tax.  Williams  v.  General  Fin. 
Corp.,  98  Ga.  App.  31,  104  S.E.2d  649 
(1958). 

Property  to  which  section  applica¬ 
ble.  —  Statute  applies  to  all  property 
returned  or  held  by  a  taxpayer  that  is 
subject  to  taxation  under  Ga.  Const.  1877, 
Art.  VII,  Sec.  II,  Para.  I  (see  now  Ga. 


Const.  1983,  Art.  VII,  Sec.  I,  Para.  III). 
Cason  v.  Aldred,  175  Ga.  256,  165  S.E.  221 
(1932). 

Taxes  are  against  property  as  well 
as  owner.  —  Taxes  are  not  only  against 
the  owner,  but  are  against  the  property 
also,  without  reference  to  judgments, 
mortgages,  sales,  transfers,  or  encum¬ 
brances.  The  only  concern  as  to  the  owner 
is  to  know  against  whom  the  assessment 
is  to  be  made,  but  the  tax  or  lien  therefor 
is  against  the  property.  Verdery  v. 
Dotterer,  69  Ga.  194  (1882);  Wilson  v. 
Boyd,  84  Ga.  34,  10  S.E.  499  (1889); 
Decatur  County  Bldg.  &  Loan  Ass’n  v. 
Thigpen,  173  Ga.  363,  160  S.E.  387  (1931); 
Carroll  v.  Richards,  50  Ga.  App.  272,  178 
S.E.  178  (1934). 

When  lien  takes  effect.  —  Lien  for 
taxes  takes  effect  when,  by  law,  in  each 
and  every  year  the  property  is  made  tax¬ 
able,  and  not  with  the  return  of  the  prop¬ 
erty  or  the  issuance  of  the  execution.  Wil¬ 
son  v.  Boyd,  84  Ga.  34,  10  S.E.  499  (1889). 

No  need  to  make  return  of  no  per¬ 
sonalty  before  levying  on  land.  — 
Statute  changes  the  rule  that  personalty 
is  to  be  first  applied  to  taxes.  It  is  not 
necessary  for  an  officer,  before  levying  on 
land  for  taxes,  to  make  a  return  of  no 
personal  property  to  be  found.  Watson  v. 
Swann,  83  Ga.  198,  9  S.E.  612  (1889). 

Parties  cannot  by  contract  defeat 
government  right  to  collect  taxes  for 
which  property  would  otherwise  be  liable. 
City  of  Leesburg  v.  Forrester,  59  Ga.  App. 
503,  1  S.E. 2d  584  (1939). 

Cited  in  ITT  Bus.  Serv.  Corp.  v.  Rob¬ 
erts,  184  Ga.  App.  764,  362  S.E. 2d  496 
(1987);  Denise  v.  Paxson,  261  Ga.  846,  413 
S.E. 2d  433  (1992). 
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Priority  Over  Other  Claims 

Circular  priorities  involving  tax 
and  judgment  liens  and  security 
deeds  under  Georgia  law  shall  be  estab¬ 
lished  according  to  the  following  rules:  (1) 
liens  for  taxes  shall  be  paid  prior  to  all 
other  liens  against  property;  (2)  security 
deeds  shall  be  paid  prior  to  liens  for  state 
taxes  if  those  tax  liens  are  not  for  ad 
valorem  taxes  against  the  property  which 
is  the  subject  of  the  security  deeds  at 
issue;  and  (3)  judgment  lien  holders  shall 
be  subordinated  to  the  preceding  claims. 
Tuggle  v.  IRS,  30  Bankr.  718  (Bankr.  N.D. 
Ga.  1983). 

Priority  of  tax  lien  over  judgment 
creditor’s  lien.  —  Lien  for  municipal 
taxes  which  a  city  has  upon  property  of  a 
taxpayer  is  superior  to  the  lien  of  a  judg¬ 
ment  creditor.  This  is  especially  true  when 
execution  has  been  issued  against  the 
defaulting  taxpayer  and  entered  upon  the 
proper  execution  docket  before  the  credi¬ 
tor’s  judgment  was  obtained.  Royal 
Indem.  Co.  v.  Mayor  of  Savannah,  209  Ga. 
383,  73  S.E.2d  205  (1952). 

Federal  tax  liens  have  priority  over 
later  assessed  state  tax  hens,  but  federal 
liens  are  subordinate  to  prior  filed  liens  of 
judgment  creditors.  Tuggle  v.  IRS,  30 
Bankr.  718  (Bankr.  N.D.  Ga.  1983). 

Effect  of  unrecorded  tax  lien.  — 
Under  Georgia  law,  taxes  constitute  a  hen 
against  the  property,  whether  that  lien  is 
recorded  or  not.  In  re  Consolidated  S.E. 
Group,  Inc.,  75  Bankr.  102  (Bankr.  N.D. 
Ga.  1987). 

Effect  of  failure  to  record  tax  fieri 
facias.  —  Recording  of  the  fieri  facias 
issued  by  the  commissioner  on  the  general 
execution  docket  is  not  a  condition  prece¬ 
dent  to  the  attachment  of  a  lien  for  sales 
taxes.  The  only  effect  of  failure  to  record 
the  lien  is  that  as  against  innocent  pur¬ 
chasers  the  lien  will  be  lost.  State  v.  At¬ 
lanta  Provision  Co.,  90  Ga.  App.  147,  82 
S.E. 2d  145  (1954). 

Effect  of  failure  to  record  transfer 
of  tax  fieri  facias.  —  Record  of  a  transfer 
of  a  tax  fieri  facias  is  not  necessary  to 
preserve  the  lien  as  against  the  taxpayer 
nor  is  such  record  necessary  to  preserve 
the  priority  of  the  hen  against  others, 
except  as  to  persons  who  may  have  pur¬ 
chased  the  property  bona  fide  subse¬ 


quently  to  the  transfer.  Federal  Land 
Bank  v.  Farmers’  &  Merchants’  Bank,  177 
Ga.  505,  170  S.E.  504  (1933). 

Priority  of  transferred  tax  execu¬ 
tions.  —  When  a  married  woman,  using 
money  from  her  separate  estate,  pur¬ 
chases  tax  executions,  for  taxes  which  are 
a  lien  on  her  husband’s  property,  and 
where  these  executions  are  transferred  to 
her  by  the  proper  authorities  and  duly 
recorded,  they  are  liens  on  the  husband’s 
property,  superior  to  any  other  lien 
against  it.  Atlanta  Nat’l  Bank  v.  Brown, 
173  Ga.  213,  159  S.E.  874  (1931). 

Priorities  as  to  payments  from  as¬ 
sets  of  liquidated  or  dissolved  finan¬ 
cial  institution.  —  Priorities  of  payment 
established  in  Ga.  L.  1927,  p.  195,  §  5  (see 
now  O.C.G.A.  §  7-1-202),  which  allow 
payment  to  depositors  before  payments  of 
state  tax,  supersede  the  provisions  of  for¬ 
mer  Civil  Code  1910,  §§  1140  and  3333 
(see  now  O.C.G.A.  §§  48-2-56  and 
48-5-28)  which  gave  taxes  priority  over 
other  debts.  Felton  v.  McArthur,  173  Ga. 
465,  160  S.E.  419  (1931). 

Priority  of  tax  lien  when  lender  has 
foreclosed  and  sold  property  under  a 
lien.  —  When  a  lender  took  notes  and 
bills  of  sale  to  secure  a  debt,  but  security 
instruments  were  not  recorded  until  after 
the  tax  liens  had  been  entered  on  the 
execution  docket,  the  property  covered  un¬ 
der  the  security  instruments  was  property 
of  the  debtor  at  the  time  the  debtor  be¬ 
came  liable  for  the  tax  and  the  fact  that 
the  lender  foreclosed  on  the  property  and 
purchased  the  property  at  the  foreclosure 
sale  did  not  divest  the  tax  lien,  and  it  was 
proper  for  the  state  to  levy  the  execution 
upon  the  foreclosed  property  then  in  the 
possession  of  the  lender.  Williams  v.  Gen¬ 
eral  Fin.  Corp.,  98  Ga.  App.  31,  104  S.E. 2d 
649  (1958). 

Priority  of  lien  acquired  by  cote¬ 
nant  upon  payment  of  taxes  on  com¬ 
mon  property.  —  When  one  tenant  in 
common,  in  order  to  protect  that  tenant’s 
interest,  pays  taxes  and  assessments  on 
the  common  property,  the  tenant  is  in 
equity  entitled  to  a  lien  against  the  inter¬ 
est  of  the  cotenant  for  the  cotenant’s  share 
of  the  taxes  and  assessments,  which  lien 
has  the  same  priority  as  that  for  the  taxes 
and  assessments  paid.  Since  liens  for 
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taxes  and  assessments  are  superior  to  a 
security  deed,  the  cotenant’s  lien  for  reim¬ 
bursement  from  the  cotenant  is  also  supe¬ 
rior  to  a  security  deed  given  by  the  cote¬ 
nant,  whether  the  lien  arose  before  or 
after  the  execution  of  the  security  deed. 
Bank  of  Tupelo  v.  Collier,  191  Ga.  852,  14 
S.E.2d  59  (1941). 

Apportionment  of  tax  liability 
against  properties  in  which  multiple 
creditors  have  interests.  —  When  each 
of  two  or  more  creditors  of  a  common 
insolvent  debtor  has,  relative  to  the  other, 
the  highest  lien  with  respect  to  distinct 
property  belonging  to  such  debtor,  and 
when  there  is  outstanding  against  the 
debtor  a  tax  execution  issued  generally, 
the  burden  of  discharging  such  hen 
should,  as  a  general  rule,  be  apportioned 
among  the  creditors  by  requiring  each  of 
the  separate  properties  to  bear  its  propor¬ 
tionate  part  of  the  taxes,  according  to 
value.  Federal  Land  Bank  v.  Farmers’  & 
Merchants’  Bank,  177  Ga.  505,  170  S.E. 
504  (1933). 

Mortgagee  may  foreclose  before  fi¬ 
nal  judicial  determination  of  mort¬ 
gagor’s  tax  liability.  —  It  is  inequitable 
to  penalize  a  mortgagee  for  protecting  the 
mortgagee’s  interest  in  the  mortgaged 
property  through  foreclosure  proceedings 
before  a  final  judicial  determination  of  the 
mortgagor’s  tax  liability.  If  the  mortgagee 
fails  to  protect  the  mortgagee’s  security 
interest  in  the  property,  and  the  mortgag¬ 
or’s  tax  exemption  claim  is  decided 
against  the  mortgagee,  the  mortgagee’s 
security  interest  would  be  inferior  to  the 
taxing  authority’s  claim  against  the  mort¬ 
gagor  for  delinquent  taxes.  Ravenwood 
Church  v.  Starbright,  Inc.,  168  Ga.  App. 
870,  310  S.E. 2d  582  (1983). 

Property  Subject  to  Tax  Lien 

What  property  covered  by  tax  lien. 

—  Statute  applies  to  all  property  of  a 
taxpayer  that  is  subject  to  taxation  under 
the  Constitution  of  Georgia.  A  hen  for 
taxes  due  the  state  is  against  both  the 
owner  and  the  owner’s  property,  regard¬ 
less  of  judgments,  mortgages,  sales,  trans¬ 
fers,  or  encumbrances  of  any  kind.  Phoe¬ 
nix  Mut.  Life  Ins.  Co.  v.  Appling  County, 
164  Ga.  861,  139  S.E.  674  (1927);  Armour 


Fertilizer  Works  v.  Durrence,  176  Ga.  519, 
168  S.E.  572  (1933). 

Property  returned  or  held  at  time 
of  giving  in  is  subject  to  lien  of  the 
state,  which  cannot  be  divested  by 
sale.  Bibb  Nat’l  Bank  v.  Colson,  162  Ga. 
471,  134  S.E.  85  (1926). 

Ownership  of  property  at  time  of 
tax  sale  is  entirely  immaterial  since  a 
tax  lien  attaches  to  property  subject  to 
taxation  from  the  time  fixed  by  law  for 
valuation  of  such  property.  Furthermore, 
taxes  due  the  state  are  not  only  against 
the  owner  but  against  the  property  also, 
regardless  of  judgments,  mortgages,  sales, 
transfers,  or  encumbrances  of  any  kind. 
City  of  Leesburg  v.  Forrester,  59  Ga.  App. 
503,  1  S.E. 2d  584  (1939). 

Transfer  of  lien  to  specific  property. 
—  It  is  doubted  that  any  officer  would 
have  the  authority  to  transfer  the  lien  of 
the  state  for  taxes  to  a  specific  fund,  and 
thus  waive  the  hen  as  against  the  general 
property  of  the  taxpayer.  It  is  questioned 
further  whether  the  failure  of  the  sheriff 
to  obey  such  demand,  if  made  by  some 
other  officer,  could  have  the  effect  of  rele¬ 
gating  the  state  to  a  rule  or  other  action 
against  the  sheriff  for  a  neglect  of  duty. 
Brown  v.  Roach,  31  Ga.  App.  476,  120  S.E. 
813  (1923). 

Lien  unaffected  by  existence  of 
other  property  which  could  be  levied 

on.  —  That  taxpayer  is  in  possession  of 
other  property  on  which  the  tax  fi.  fa. 
could  be  levied  does  not  affect  the  state’s 
hen  against  the  property  in  question. 
Brown  v.  Roach,  31  Ga.  App.  476,  120  S.E. 
813  (1923). 

Levy  on  property  which  has  previ¬ 
ously  been  alienated.  —  Taxing  author¬ 
ities  are  not  required  to  limit  the  levy  to 
property  of  the  defendant  in  execution 
which  has  not  been  alienated  at  the  time 
of  the  levy.  Reynolds  v.  Hardin,  187  Ga. 
40,  200  S.E.  119  (1938),  later  appeal,  189 
Ga.  589,  6  S.E.2d  913  (1940). 

Attachment  of  tax  lien  to  property 
conveyed  as  security  for  a  debt.  — 
When  an  owner  of  land  conveys  the  land 
by  warranty  deed  as  security  for  a  debt, 
and  in  the  succeeding  year  fails  to  return 
the  land  at  the  time  the  owner  returns  the 
owner’s  other  property  for  state  and 
county  taxation  for  that  year,  and  after 
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Property  Subject  to  Tax  Lien  (Cont’d) 

default  in  payment  execution  is  issued 
against  the  owner  for  state  and  county 
taxes  on  the  basis  of  the  owner’s  return  of 
other  property,  the  lien  for  such  taxes  will 
attach  not  only  to  the  property  included  in 
the  return  but  also  to  the  land  which  the 
owner  has  conveyed  as  security  for  debt. 
Decatur  County  Bldg.  &  Loan  Ass’n  v. 
Thigpen,  173  Ga.  363,  160  S.E.  387  (1931). 

Tax  lien  against  property  which  is 
transferred  after  tax  accrues.  —  Lien 
for  all  taxes  is  binding  upon  all  property  of 
the  surviving  obligee  in  the  bond  for  title 
and  upon  the  estate  of  the  deceased  obli¬ 
gee,  such  obligees  being  holders  of  the 
bond  for  title  and  possessing  and  using 
the  property  at  the  time  of  accrual  of  the 
tax.  Graves  v.  Walker,  182  Ga.  644,  186 
S.E.  820  (1936). 

Liability  of  subsequently  acquired 
property  for  taxes.  —  Fact  that  the 
taxpayer  has  disposed  of  all  property  re¬ 
turned  by  the  taxpayer  in  the  years  for 
which  assessments  were  made  against  the 
taxpayer  for  the  taxpayer’s  taxes  does  not 
discharge  property  subsequently  acquired 
by  the  taxpayer  from  the  lien  for  such 
taxes  and  from  executions  issued  against 
the  taxpayer  for  the  enforcement  thereof. 
People’s  Credit  Clothing  Co.  v.  City  of 
Atlanta,  173  Ga.  653,  160  S.E.  873  (1931). 

When  property  which  was  perish¬ 
able  or  expensive  to  keep  was  sold 
pursuant  to  former  Civil  Code  1910, 
§§  6068  (see  now  O.C.G.A.  §  9-13-163) 
and  6069  (see  now  O.C.G.A.  §  9-13-164) 
the  short  order  sale  divested  liens  on  the 
property,  and  the  liens  attached  to  the 
proceeds  of  such  sale.  This  rule  will  not 
affect  property  covered  by  a  tax  hen  of  the 
state,  which  under  former  Civil  Code 
1910,  §  1140  (see  now  O.C.G.A. 

§  48-5-28)  was  always  subject,  and  a  sale 
of  which  under  former  Civil  Code  1910, 
§  1141  (see  now  O.C.G.A.  §  48-2-57)  did 
not  divest  the  lien  of  the  state  for  taxes. 
State  Revenue  Comm’n  v.  Rich,  49  Ga. 
App.  271,  175  S.E.  394  (1934). 

Order  of  liability  of  interests  for 
payment  of  taxes.  —  When  a  fund  rep¬ 
resenting  both  the  title  and  the  equity  is 
before  the  court  for  distribution,  the  eq¬ 
uity  or  interest  of  the  grantor  should  first 


be  subjected  to  the  payment  of  the  taxes, 
but  when  the  equity  is  insufficient  to  pay 
the  tax  claims  in  full,  since  these  taxes  are 
superior  to  security  deeds,  the  “title”  fund 
must  be  used  to  pay  the  balance  of  the 
taxes  in  excess  of  the  “equity”  fund. 
Minchew  v.  Juniata  College,  188  Ga.  517, 
4  S.E. 2d  212  (1939). 

Owner’s  failure  to  return  property 
is  no  defense  to  one  who  purchases 
the  property  after  lien  accrues.  — 
Failure  of  the  owner  of  property  levied  on 
to  return  the  property  furnishes  no  de¬ 
fense  to  one  who  purchased  from  the 
owner  after  the  lien  for  taxes  accrued. 
Winn  v.  Butts,  127  Ga.  385,  56  S.E.  406 
(1907). 

Second  unauthorized  tax  sale  did 
not  affect  fee  simple  title  of  buyer  at 
first  tax  sale.  —  Although  a  county  did 
not  have  the  recognized  statutory  option 
of  conducting  a  second  tax  sale  in  order  to 
satisfy  the  remainder  of  the  tax  deficiency 
owed,  and  while  the  assignee  who  took  the 
property  as  a  result  of  the  second  tax  sale 
might  be  entitled  to  a  refund  of  the  pur¬ 
chase  price,  the  special  master’s  recom¬ 
mendation  to  issue  a  decree  of  fee  simple 
title  in  the  underlying  property  to  the 
buyer  at  the  first  tax  sale  was  upheld  on 
appeal.  DRST  Holdings,  Ltd.  v.  Agio  Corp., 
282  Ga.  903,  655  S.E.2d  586  (2008). 

Priority  of  Security  Deeds 

Purpose  of  provisions  relating  to 
priority  of  security  deeds.  —  Purpose 
of  provisions  relating  to  priority  of  tax 
liens  and  security  deeds  is  to  protect  hold¬ 
ers  of  security  deeds  and  bills  of  sale  to 
secure  debt  in  certain  instances  from  hav¬ 
ing  the  security  levied  upon  because  of 
taxes  owed  by  the  owner  of  the  equity  in 
the  property  since  the  taxes  are  not  di¬ 
rectly  upon  the  property  involved  in  the 
.security  instrument.  Williams  v.  General 
Fin.  Corp.,  98  Ga.  App.  31,  104  S.E. 2d  649 
(1958). 

Order  of  distribution  of  sale  pro¬ 
ceeds  to  tax  lienors  and  security  deed 
holders.  —  When,  after  the  death  of  the 
grantor  under  security  deeds,  the  equity 
of  redemption  is  set  apart  to  his  widow 
and  minor  child,  and  thereafter  the  prop¬ 
erty  is  sold  under  an  execution  in  favor  of 
the  first  security  deed  holder,  the  year’s 
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support  claim  is  entitled  to  the  full 
amount  of  the  equity  of  redemption,  tax 
claims  which  attached  to  the  property 
before  the  setting  apart  of  the  year’s  sup¬ 
port  are  entitled  to  preference  over  the 
security  deed  holders  to  the  extent  that 
the  tax  claims  are  in  excess  of  the  portion 
of  the  taxes  that  could  and  should  have 


been  paid  from  the  equity  of  redemption 
in  the  absence  of  a  year’s  support,  and  the 
security  deed  holders  are  entitled  to  the 
full  amount  of  their  secured  debt,  less  the 
taxes  in  excess  of  the  equity  of  redemp¬ 
tion.  Minchew  v.  Juniata  College,  188  Ga. 
517,  4  S.E.2d  212  (1939). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


What  taxes  included  in  term  “lien 
for  taxes.”  —  Words  “lien  for  taxes”  used 
in  former  Code  1933,  §§  92-5707  and 
92-5708  and  Ga.  L.  1937-38,  Ex.  Sess.,  p. 
77,  §  42  (see  now  O.C.G.A.  §§  48-2-56 
and  48-5-28)  have  been  broadly  construed 
by  the  Supreme  Court  to  include  taxes, 
provided  for  by  subsequent  statute,  for 
support  of  the  state  and  counties  and 
municipal  corporations  located  in  the 
state,  although  such  taxes  may  not  be  ad 


valorem  or  based  on  property,  and  sales 
and  use  taxes.  1960-61  Op.  Att’y  Gen.  p. 
529. 

Effect  of  transfer  of  property.  —  An 

ad  valorem  tax  lien  attaches  to  property 
and  follows  the  property  even  into  the 
hands  of  a  bona  fide  purchaser  for  value; 
an  attempted  transfer  of  property  to  evade 
the  tax  would  be  void.  1970  Op.  Att’y  Gen. 
No.  U70-208. 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State  statutory  lien  upon  real  property  for  per- 
and  Local  Taxation,  §  794  et  seq.  sonal  property  taxes,  47  ALR  378;  65  ALR 

C.J.S.  —  85  C.J.S.,  Taxation,  §  976.  677. 

ALR.  —  Priority  over  existing  lien  of 

48-5-29.  Acquisition  of  jurisdiction  by  superior  court  in  ad 
valorem  property  tax  litigation;  payment  and  distribu¬ 
tion  of  property  taxes;  excess  payments;  underpay¬ 
ments. 

(a)  Before  the  superior  court  has  jurisdiction  to  entertain  any  civil 
action,  appeal,  or  affidavit  of  illegality  filed  under  this  title  by  any 
aggrieved  taxpayer  concerning  liability  for  ad  valorem  property  taxes, 
taxability  of  property  for  ad  valorem  property  taxes,  valuation  of 
property  for  ad  valorem  taxes,  or  uniformity  of  assessments  for  ad 
valorem  property  taxes,  the  taxpayer  shall  pay  the  amount  of  ad 
valorem  property  taxes  assessed  against  the  property  at  issue  for  the 
last  year  for  which  taxes  were  finally  determined  to  be  due  on  the 
property,  or,  if  less,  the  amount  of  the  temporary  tax  bill  issued 
pursuant  to  Code  Section  48-5-311.  For  the  purposes  of  this  Code 
section,  taxes  shall  not  be  deemed  finally  determined  to  be  due  on  a 
property  for  a  tax  year  until  all  appeals  under  Code  Section  48-5-311 
and  proceedings  for  refunds  under  Code  Section  48-5-380  have  become 
final. 

(b)  Ad  valorem  taxes  due  under  this  Code  section  shall  be  paid  to  the 
tax  collector  or  tax  commissioner  of  the  county  where  the  property  is 
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located.  If  the  property  is  located  within  any  municipality,  the  portion 
of  the  payment  due  the  municipality  shall  be  paid  to  the  officer 
designated  by  the  municipality  to  collect  ad  valorem  taxes. 

(c)  All  taxes  paid  to  the  county  tax  collector  or  tax  commissioner 
under  this  Code  section  shall  be  distributed  to  the  state,  county,  county 
schools,  and  any  other  applicable  taxing  districts  in  the  same  propor¬ 
tion  as  the  millage  rate  for  each  bears  to  the  total  millage  rate 
applicable  to  the  property  for  the  current  year.  If  the  total  millage  rate 
has  not  been  determined  for  the  current  year,  the  distribution  shall  be 
made  on  the  basis  of  the  millage  rates  established  for  the  immediately 
preceding  year. 

(d)  Any  payment  made  by  the  taxpayer  in  accordance  with  this  Code 
section  which  is  in  excess  of  his  or  her  finally  determined  tax  liability 
shall  be  refunded  to  the  taxpayer.  If  the  amount  finally  determined  to 
be  the  tax  liability  of  the  taxpayer  exceeds  the  amount  paid  under  this 
Code  section,  the  taxpayer  shall  be  liable  for  the  amount  of  the 
difference  between  the  amount  of  tax  paid  and  the  amount  of  tax  owed. 
The  amount  of  difference  shall  be  subject  to  the  interest  provided  under 
subsection  (g)  of  Code  Section  48-5-311.  (Ga.  L.  1976,  p.  1154,  §§  1-4; 
Code  1933,  §  91A-1029,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L. 
1981,  p.  1857,  §  12;  Ga.  L.  2014,  p.  672,  §  2/HB  755.) 

Law  reviews.  —  For  article,  “Proce-  Tax  Appeals,”  see  26  Ga.  St.  B.  J.  98 
dure  and  Problems  in  Georgia  Ad  Valorem  (1990). 

JUDICIAL  DECISIONS 


What  taxes  must  be  paid  to  satisfy 
jurisdictional  requirement.  —  Statute 
supersedes  the  rule  that  a  taxpayer  need 
only  tender  the  amount  of  taxes  admitted 
to  be  due  as  the  taxes  become  due.  North 
By  N.W.  Civic  Ass’n  v.  Cates,  241  Ga.  39, 
243  S.E.2d  32,  cert,  denied,  439  U.S.  838, 
99  S.  Ct.  123,  58  L.  Ed.  2d  134  (1978). 

Penalties  and  interest  became  part  of 
the  “ad  valorem  taxes  assessed  against 
the  property”  such  that  tender  of  the  past 
due  principal  only  was  insufficient  to  vest 
jurisdiction  in  the  superior  court  for  pur¬ 
poses  of  an  ad  valorem  property  tax  ap¬ 
peal.  Bannister  v.  Douglas  County  Bd.  of 
Tax  Assessors,  219  Ga.  App.  68,  464 
S.E.2d  29  (1995). 

Trial  court  order  dismissing  the  taxpay¬ 
ers’  appeal  of  the  2006  ad  valorem  valua¬ 
tion  of  certain  real  property  was  vacated 
and  the  case  was  remanded  to  the  trial 
court  to  determine  if  the  taxpayers  had 
paid  a  sufficient  amount  of  the  2005  taxes 


to  cure  the  jurisdictional  defect  under 
O.C.G.A.  §  48-5-29(a),  or  whether  the  de¬ 
fect  could  no  longer  be  cured.  Lake  Erma, 
LLC  v.  Henry  County  Bd.  of  Tax  Asses¬ 
sors,  298  Ga.  App.  733,  681  S.E.2d  188 
(2009),  cert,  denied,  No.  S09C1880,  2010 
Ga.  LEXIS  25  (Ga.  2010). 

Cure  of  jurisdictional  defect  before 
motion  to  dismiss  is  filed.  —  When  a 
jurisdictional  defect,  a  failure  to  pay  taxes 
based  on  the  previous  year’s  assessment 
prior  to  filing  suit,  is  cured  by  the  time  the 
defendants’  motion  to  dismiss  for  lack  of 
jurisdiction  is  filed,  the  trial  court  has 
jurisdiction.  Allright  Parking  of  Ga.,  Inc. 
v.  Joint  City-County  Bd.  of  Tax  Assessors, 
244  Ga.  378,  260  S.E.2d  315  (1979). 

Statute  does  not  apply  to  a  com¬ 
plaint  filed  as  a  “class  return”  by  tax¬ 
payers  for  the  limited  purpose  of  requiring 
the  county  board  of  tax  assessors  to  enter 
into  class  arbitration  with  the  taxpayers. 
A  decision  in  the  case  will  not  determine 
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tax  liability,  taxability  of  property,  valua¬ 
tion  of  property,  or  uniformity  of  assess¬ 
ments  for  ad  valorem  property  taxes.  It 
merely  determines  whether  the  taxpayers 
may  have  class  arbitration.  Callaway  v. 
Carswell,  240  Ga.  579,  242  S.E.2d  103 
(1978). 

Failure  to  comply  with  O.C.G.A. 
§  48-5-29(a).  —  Trial  court  did  not  err  in 
dismissing  for  lack  of  jurisdiction  the  tax¬ 
payers’  action  seeking  an  interlocutory 
injunction  to  prohibit  a  county  tax  com¬ 
missioner  from  collecting  upon  tax  fi.  fas. 
issued  against  their  personal  property 
based  on  their  failure  to  pay  ad  valorem 
property  taxes  because  the  taxpayers 
were  required  to  comply  with  O.C.G.A. 
§  48-5-29(a),  but  the  taxpayers  did  not 
pay  all  of  their  taxes;  the  taxpayers  could 
not  circumvent  the  requirement  of 
§  48-5-29(a)  by  characterizing  their  com¬ 
plaint  as  a  constitutional  “due  process” 
action  rather  than  one  arising  under  the 
Revenue  Code  because  the  complaint  was 
squarely  aimed  at  challenging  their  ad 
valorem  property  tax  assessments. 
Coffman  Grading  Co.  v.  Forsyth  County, 
303  Ga.  App.  836,  695  S.E.2d  310  (2010). 

Although  the  trial  court  correctly  held 
that  taxpayers  had  to  pay  certain  taxes 
pursuant  to  O.C.G.A.  §  48-5-29(a),  the 
court  erred  in  failing  to  hold  an 


evidentiary  hearing  to  determine  the 
amount  taxpayers  owed;  because  the  tax¬ 
payers  challenged  the  ad  valorem  taxes  on 
the  property  for  the  years  2004  through 
2008,  the  last  year  for  which  taxes  were 
finally  determined  to  be  due  was  2003, 
and  in  order  for  the  trial  court  to  entertain 
the  action,  the  taxpayers  had  to  pay  an 
amount  equal  to  the  2003  ad  valorem 
taxes  on  the  property  for  each  of  the 
challenged  years,  less  the  value  of  prop¬ 
erty  already  seized.  Coffman  Grading  Co. 
v.  Forsyth  County,  303  Ga.  App.  836,  695 
S.E.2d  310  (2010). 

O.C.G.A.  §  48-5-29(d)  provides  for  a 
refund  with  interest.  Clayton  County 
Bd.  of  Tax  Assessors  v.  City  of  Atlanta,  299 
Ga.  App.  233,  682  S.E.2d  328  (2009). 

Procedure  pending  appeal.  —  If,  un¬ 
der  O.C.G.A.  §  48-2-18,  a  utility  had  both 
subsection  (c)  and  subsection  (d)  appeals 
proceeding  simultaneously,  and  a  local  ap¬ 
peal  was  still  pending  when  the  subsec¬ 
tion  (c)  appeal  was  concluded,  the  provi¬ 
sions  for  the  payment  of  taxes  during  the 
pendency  of  an  appeal  would  apply. 
Telecom*USA,  Inc.  v.  Collins,  260  Ga.  362, 
393  S.E.2d  235  (1990). 

Cited  in  Allen  v.  Board  of  Tax  Asses¬ 
sors,  247  Ga.  568,  277  S.E.2d  660  (1981); 
Sibley  v.  Cobb  County  Bd.  of  Tax  Asses¬ 
sors,  171  Ga.  App.  65,  318  S.E.2d  643 
(1984). 


RESEARCH  REFERENCES 


C.J.S.  —  84  C.J.S.,  Taxation,  §  888  et 
seq.  85  C.J.S. ,  Taxation,  §  1204  et  seq. 

48-5-30.  Filing  extension  for  service  personnel  serving  abroad. 


Notwithstanding  any  provision  of  Code  Section  48-5-7.1  or  48-5-7.4  to 
the  contrary,  a  member  of  the  armed  forces  of  the  United  States  serving 
outside  the  continental  United  States  may  file  such  member’s  initial  or 
renewal  application  for  special  assessment  at  any  time  within  a  period 
of  six  months  following  the  return  of  such  member  to  the  continental 
United  States.  (Code  1981,  §  48-5-30,  enacted  by  Ga.  L.  2004,  p.  455, 
§  1.) 

Editor’s  notes.  —  This  Code  section  former  Code  section  was  based  on  Ga.  L. 
formerly  pertained  to  quarterly  ad  va-  1982,  p.  595,  §  1  and  was  repealed  by  Ga. 
lorem  tax  billings  in  certain  counties.  The  L.  1994,  p.  237,  §  2,  effective  July  1,  1994. 
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48-5-31.  Prepayment  by  developer  of  ad  valorem  or  school 
taxes;  time  of  effect  of  prepayment  agreements;  use  of 
prepayment  proceeds  for  public  purposes;  forfeiture  of 
excess  of  prepayment  over  taxes  due;  validation  proce¬ 
dure. 

(a)  As  used  in  this  Code  section,  the  term: 

(1)  “Developer”  means  a  person  constructing  a  development. 

(2)  “Development”  or  “development  property”  means  a  major  in¬ 
dustrial  project  which  will  employ  at  least  200  persons  during 
construction  or  operation  of  the  project. 

(3)  “Local  board  of  education”  means  the  county  or  area  board  of 
education,  or  in  the  case  of  an  independent  school  district  the  board 
of  education  or  other  body,  having  authority  over  and  responsibility 
for  a  school  district. 

(4)  “Local  government”  means  any  county  or  any  municipal  corpo¬ 
ration  which  has  the  authority  to  collect  ad  valorem  taxes. 

(5)  “Program  of  public  improvement”  includes  any  or  all  projects 
for  which  a  local  government  or  local  board  of  education  is  authorized 
by  any  provision  of  law  to  impose  or  recommend  the  imposition  of 
taxes  and  shall  include  programs  of  school  construction  or  expendi¬ 
tures  for  other  educational  purposes  for  which  a  local  board  of 
education  is  authorized  by  any  provision  of  law  to  impose  taxes. 

(6)  “School  district”  means  any  area,  county,  independent,  or  local 
school  district  within  which  all  or  any  part  of  any  development  is 
located. 

(7)  “School  tax”  includes  any  tax  authorized  by  any  provision  of  law 
to  be  assessed  by  a  local  government  or  by  a  local  board  of  education 
for  educational  purposes,  including  but  not  limited  to  the  construc¬ 
tion  of  schools  and  the  repayment  of  bonds  issued  for  such  purposes. 

(b)  Notwithstanding  any  provision  of  law  to  the  contrary,  and  subject 
to  the  conditions  specified  in  this  Code  section,  any  developer  may  enter 
into  an  agreement  with  any  local  government  or  local  board  of  educa¬ 
tion,  or  both,  for  the  prepayment  of  ad  valorem  taxes  or  school  taxes  or 
both.  Any  such  agreement  may  include  programs  of  public  improve¬ 
ments  adopted  by  the  local  government  or  the  local  board  of  education, 
or  any  combination  thereof,  and  shall  be  a  lawful  and  binding  contract 
enforceable  by  and  against  the  local  government,  local  board  of  educa¬ 
tion,  developer,  and  the  beneficial  owners  of  any  development  property 
assessed  for  taxation  which  is  the  subject  of  a  tax  prepayment  agree¬ 
ment. 
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(c)  Each  tax  prepayment  agreement  shall  become  effective  upon  its 
adoption  by  resolution  of  the  governing  body  of  the  local  government  or 
by  resolution  of  the  local  board  of  education,  or  both,  as  the  case  may  be, 
agreement  by  the  developer,  and  the  subsequent  prepayment  of  taxes 
by  the  developer.  Such  tax  prepayment  agreement  shall  provide  for  the 
prepayment  to  the  local  government  or  the  local  board  of  education,  or 
both,  of  not  more  than  two  times  the  estimated  ad  valorem  tax,  school 
tax,  or  both,  which  will  be  due  for  (1)  the  year  in  which  the  development 
is  anticipated  to  be  completed,  (2)  its  first  year  of  commercial  use,  or  (3) 
its  first  year  of  productive  use.  The  amount  of  taxes  thus  prepaid, 
without  interest,  shall  be  subsequently  credited  by  the  local  govern¬ 
ment  or  local  board  of  education,  or  both,  against  taxes  due  following  an 
assessment  of  the  development  property  by  the  county  tax  assessor  or 
the  Department  of  Revenue,  as  appropriate,  in  five  equal  annual 
installments  beginning  not  earlier  than  the  year  described  above  for 
which  the  tax  prepayment  amount  was  calculated.  In  no  event  may  the 
sum  of  credits  exceed  the  amount  of  prepayment  made. 

(d)  A  local  government  may  adopt  by  resolution  of  its  governing 
authority  or  a  local  board  of  education  may  adopt  by  resolution  a  public 
improvement  program  to  be  included  as  part  of  tax  prepayment 
agreements.  Prepayment  proceeds  may  be  used  for  any  public  purpose 
except  that  the  local  government,  local  board  of  education,  or  both,  may 
adopt  a  program  of  public  improvements  which  is  reasonably  related  to 
the  anticipated  increased  demand  for  public  services  resulting  from  the 
development  for  which  prepayment  of  taxes  is  made,  to  be  funded  in 
whole  or  in  part  by  prepayment  proceeds.  The  local  government,  local 
board  of  education,  or  both,  may,  by  adoption  of  such  program,  provide 
that  such  funds  shall  be  maintained  in  separate  accounts  and  not  be 
expended  except  for  projects  included  in  such  program  of  public 
improvements. 

(e)  Notwithstanding  any  other  provision  of  law,  no  tax  prepayment 
shall  create  a  debt  of  the  local  government  or  school  district.  To  the 
extent  that  annual  credits  for  prepaid  taxes  may  exceed  taxes  due  in 
any  particular  year  pursuant  to  annual  assessments  of  development 
property,  the  excess  annual  credit  otherwise  due  that  year  shall  be 
forfeited  and  in  no  event  shall  the  developer  or  any  other  person  be 
allowed  to  claim  a  refund  of  any  part  of  a  prepayment. 

(f)  The  determination  by  any  local  government’s  governing  author¬ 
ity,  by  any  local  board  of  education,  or  both  as  to  the  necessity  for  the 
public  improvements  to  be  funded  by  prepayments  under  a  program 
established  by  a  tax  prepayment  agreement  shall  be  final  and  not 
subject  to  review. 

(g)  Nothing  contained  in  this  Code  section  shall  be  construed  to 
require  a  local  government,  a  local  board  of  education,  or  any  developer 
to  enter  into  a  tax  prepayment  agreement. 
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(h)  Notwithstanding  the  fact  that  tax  prepayments  made  in  accor¬ 
dance  with  this  Code  section  do  not  create  a  debt  of  any  local  govern¬ 
ment  or  school  district,  the  validity  of  any  such  tax  prepayment  and  the 
related  tax  prepayment  agreement  or  agreements  may  be  determined 
by  application  of  the  validation  procedure  set  forth  in  Code  Sections 
36-82-73  through  36-82-83.  However,  the  petition  filed  in  such  valida¬ 
tion  proceeding  pursuant  to  Code  Section  36-82-75  shall  be  amended  as 
appropriate  to  reflect  that  no  bonds  are  being  issued  and  no  debt  is 
being  incurred,  and  the  relevant  tax  prepayment  agreement  and 
program  of  public  improvements  shall  be  filed  as  an  exhibit  to  the 
petition.  (Code  1933,  §  91A-1028.1,  enacted  by  Ga.  L.  1982,  p.  2382, 
§  1;  Code  1981,  §  48-5-30,  enacted  by  Ga.  L.  1982,  p.  2382,  §  2;  Code 
1981,  §  48-5-31,  as  redesignated  by  Ga.  L.  1983,  p.  3,  §  37.) 


Cross  references.  —  Exemption  of  de¬ 
velopment  authorities  from  taxation, 
§  36-62-3. 

Editor’s  notes.  —  This  Code  section, 
which  was  enacted  as  Code  Section 
48-5-30  [now  repealed],  was  originally  un¬ 
officially  designated  as  Code  Section 
48-5-31,  since  Ga.  L.  1982,  p.  595,  §  1  also 


enacted  a  Code  Section  48-5-30.  Ga.  L. 
1983,  p.  3,  §  37,  effective  January  25, 
1983,  officially  redesignated  this  Code  sec¬ 
tion  as  Code  Section  48-5-31;  reversed  the 
designations  of  subsections  (a)  and  (b); 
revised  Code  references  in  subsections  (g) 
and  (h);  and  substituted  “36-82-75”  for 
“36-82-21”  in  subsection  (h). 


48-5-32.  Publication  by  county  of  ad  valorem  tax  rate. 


(a)  As  used  in  this  Code  section,  the  term: 

(1)  “Levying  authority”  means  a  county,  a  municipality,  or  a 
consolidated  city-county  governing  authority  or  other  governing 
authority  of  a  political  subdivision  of  this  state  that  exercises  the 
power  to  levy  ad  valorem  taxes  to  carry  out  the  governing  authority’s 
purposes. 

(2)  “Recommending  authority”  means  a  county,  independent,  or 
area  school  board  of  education  that  exercises  the  power  to  cause  the 
levying  authority  to  levy  ad  valorem  taxes  to  carry  out  the  board’s 
purposes. 

(3)  “Taxing  jurisdiction”  means  all  the  tangible  property  subject  to 
the  levy  of  a  specific  levying  authority  or  the  recommended  levy  of  a 
specific  recommending  authority. 

(b) (1)  Each  levying  authority  and  each  recommending  authority 
shall  cause  a  report  to  be  published  in  a  newspaper  of  general 
circulation  throughout  the  county  and  posted  on  such  authority’s 
website,  if  available: 

(A)  At  least  one  week  prior  to  the  certification  of  any  recom¬ 
mending  authority  to  the  levying  authority  of  such  recommending 
authority’s  recommended  school  tax  for  the  support  and  mainte- 
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nance  of  education  pursuant  to  Article  VIII,  Section  VI,  Paragraph 
I  of  the  Constitution;  and 

(B)  At  least  one  week  prior  to  the  establishment  by  each  levying 
authority  of  the  millage  rates  for  ad  valorem  taxes  for  educational 
purposes  and  ad  valorem  taxes  for  purposes  other  than  educational 
purposes  for  the  current  calendar  year. 

(2)  Such  reports  shall  be  in  a  prominent  location  in  such  newspa¬ 
per  and  shall  not  be  included  with  legal  advertisements,  and  such 
reports  shall  be  posted  in  a  prominent  location  on  such  authority’s 
website,  if  available.  The  size  and  location  of  the  advertisements 
shall  not  be  grounds  for  contesting  the  validity  of  the  levy. 

(c)  The  reports  required  under  subsection  (b)  of  this  Code  section 
shall  contain  the  following: 

(1)  For  levying  authorities,  the  assessed  taxable  value  of  all 
property,  by  class  and  in  total,  which  is  within  the  levying  authority’s 
taxing  jurisdiction  and  the  proposed  millage  rate  for  the  levying 
authority’s  purposes  for  the  current  calendar  year  and  such  assessed 
taxable  values  and  the  millage  rates  for  each  of  the  immediately 
preceding  five  calendar  years,  as  well  as  the  proposed  total  dollar 
amount  of  ad  valorem  taxes  to  be  levied  for  the  levying  authority’s 
purposes  for  the  current  calendar  year  and  the  total  dollar  amount  of 
ad  valorem  taxes  levied  for  the  levying  authority’s  purposes  for  each 
of  the  immediately  preceding  five  calendar  years.  The  information 
required  for  each  year  specified  in  this  paragraph  shall  also  indicate 
the  percentage  increase  and  total  dollar  increase  with  respect  to  the 
immediately  preceding  calendar  year.  In  the  event  the  rate  levied  in 
the  unincorporated  area  is  different  from  the  rate  levied  in  the 
incorporated  area,  the  report  shall  also  indicate  all  required  informa¬ 
tion  with  respect  to  the  incorporated  area,  unincorporated  area,  and 
a  combination  of  incorporated  and  unincorporated  areas; 

(2)  For  recommending  authorities,  the  assessed  taxable  value  of 
all  property,  by  class  and  in  total,  which  is  within  the  recommending 
authority’s  taxing  jurisdiction  and  the  proposed  millage  rate  for  the 
recommending  authority’s  purposes  for  the  current  calendar  year  and 
such  assessed  taxable  values  and  the  millage  rates  for  each  of  the 
immediately  preceding  five  calendar  years,  as  well  as  the  proposed 
total  dollar  amount  of  ad  valorem  taxes  to  be  recommended  for  the 
recommending  authority’s  purposes  for  the  current  calendar  year  and 
the  total  dollar  amount  of  ad  valorem  taxes  levied  for  the  recommend¬ 
ing  authority’s  purposes  for  each  of  the  immediately  preceding  five 
calendar  years.  The  information  required  for  each  year  specified  in 
this  paragraph  shall  also  indicate  the  percentage  increase  and  total 
dollar  increase  with  respect  to  the  immediately  preceding  calendar 
year;  and 
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(3)  The  date,  time,  and  place  where  the  levying  or  recommending 
authority  will  be  setting  its  millage  rate  for  such  authority’s  pur¬ 
poses. 

(d)  The  commissioner  shall  not  accept  for  review  the  digest  of  any 
county  which  does  not  submit  simultaneously  a  copy  of  such  published 
reports  for  the  county  governing  authority  and  the  county  board  of 
education  with  such  digest.  In  the  event  a  digest  is  not  accepted  for 
review  by  the  commissioner  pursuant  to  this  subsection,  it  shall  be 
accepted  for  review  upon  satisfactory  submission  by  such  county  of  a 
copy  of  such  published  reports.  The  levies  of  each  of  the  levying 
authorities  other  than  the  county  governing  authority  shall  be  invalid 
and  unenforceable  until  such  time  as  the  provisions  of  this  Code  section 
have  been  met.  (Code  1981,  §  48-5-32,  enacted  by  Ga.  L.  1990,  p.  889, 
§  1;  Ga.  L.  1991,  p.  1903,  §  7;  Ga.  L.  1993,  p.  947,  §  7;  Ga.  L.  2015,  p. 
1219,  §  7/HB  202.) 


The  2015  amendment,  effective  Janu¬ 
ary  1,  2016,  in  subsection  (b),  added  the 
present  paragraph  (1)  and  (2)  designa¬ 
tions  and  redesignated  former  paragraphs 
(1)  and  (2)  as  subparagraphs  (A)  and  (B); 
in  paragraph  (b)(1),  in  the  introductory 
language,  added  “and  posted  on  such  au¬ 
thority’s  website,  if  available”  and  substi¬ 
tuted  “one  week”  for  “two  weeks”  in  sub- 
paragraphs  (b)(1)(A)  and  (b)(1)(B);  and 
added  “,  and  such  reports  shall  be  posted 
in  a  prominent  location  on  such  authori¬ 
ty’s  website,  if  available”  at  the  end  of  the 
first  sentence  in  paragraph  (b)(2). 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  1990,  Code 


Section  48-5-32  as  enacted  by  Ga.  L.  1990, 
p.  1901,  §  1  was  renumbered  as  Code 
Section  48-5-33  [now  repealed]  because 
Ga.  L.  1990,  p.  889,  §  1  had  previously 
enacted  a  Code  Section  48-5-32. 

Editor’s  notes.  —  Ga.  L.  1991,  p.  1903, 
§  15,  not  codified  by  the  General  Assem¬ 
bly,  provides  that  the  amendment  to  this 
Code  section  shall  be  applicable  beginning 
January  1,  1992,  with  respect  to  ad  va¬ 
lorem  taxation  of  timber  and  shall  be 
applicable  beginning  January  1,  1992,  for 
all  other  purposes.  Taxation  for  prior  pe¬ 
riods  shall  continue  to  be  governed  by 
prior  law. 


48-5-32.1.  Certification  of  assessed  taxable  value  of  property 
and  method  of  computation;  resolution  or  ordinance 
required  for  millage  rate;  advertisement  of  intent  to 
increase  property  tax. 


(a)  As  used  in  this  Code  section,  the  term: 

(1)  “Ad  valorem  tax”  or  “property  tax”  means  a  tax  imposed  upon 
the  assessed  value  of  real  property. 

(2)  “Certified  tax  digest”  means  the  total  net  assessed  value  on  the 
annual  property  tax  digest  certified  by  the  tax  commissioner  of  a 
taxing  jurisdiction  to  the  department  and  authorized  by  the  commis¬ 
sioner  for  the  collection  of  taxes,  or,  in  the  case  where  the  governing 
authority  of  a  county  whose  digest  has  not  been  approved  by  the 
commissioner  has  petitioned  the  superior  court  of  the  county  for  an 
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order  authorizing  the  immediate  and  temporary  collection  of  taxes, 
the  temporary  digest  so  authorized. 

(3)  “Levying  authority”  means  a  county,  a  municipality,  or  a 
consolidated  city-county  governing  authority  or  other  governing 
authority  of  a  political  subdivision  of  this  state  that  exercises  the 
power  to  levy  ad  valorem  taxes  to  carry  out  the  governing  authority’s 
purposes. 

(4)  “Mill”  means  one  one-thousandth  of  a  United  States  dollar. 

(5)  “Millage”  or  “millage  rate”  means  the  levy,  in  mills,  which  is 
established  by  the  governing  authority  for  purposes  of  financing,  in 
whole  or  in  part,  the  taxing  jurisdiction’s  expenses  for  its  fiscal  year. 

(6)  “Millage  equivalent”  means  the  number  of  mills  which  would 
result  when  the  total  net  assessed  value  added  by  reassessments  is 
divided  by  the  certified  tax  digest  and  the  result  is  multiplied  by  the 
previous  year’s  millage  rate. 

(7)  “Net  assessed  value”  means  the  taxable  assessed  value  of 
property  after  all  exemptions. 

(8)  “Recommending  authority”  means  a  county,  independent,  or 
area  school  board  of  education  that  exercises  the  power  to  cause  the 
levying  authority  to  levy  ad  valorem  taxes  to  carry  out  the  purposes 
of  such  board  of  education. 

(9)  “Roll-back  rate”  means  the  previous  year’s  millage  rate  minus 
the  millage  equivalent  of  the  total  net  assessed  value  added  by 
reassessments: 

(A)  As  calculated  and  certified  to  the  commissioner  by  the  tax 

commissioner  for  county  and  educational  tax  purposes;  and 

(B)  As  calculated  by  the  collecting  officer  of  the  municipality  for 

municipal  tax  purposes. 

(10)  “Taxing  jurisdiction”  means  all  the  real  property  subject  to  the 
levy  of  a  specific  levying  authority  or  the  recommended  levy  of  a 
specific  recommending  authority. 

(11)  “Total  net  assessed  value  added  by  reassessments”  means  the 
total  net  assessed  value  added  to  the  certified  tax  digest  as  a  result  of 
revaluation  of  existing  real  property  that  has  not  been  improved  since 
the  previous  tax  digest  year. 

(b)  At  the  time  of  certification  of  the  digest,  the  tax  receiver  or  tax 
commissioner  shall  also  certify  to  the  recommending  authority  and 
levying  authority  of  each  taxing  jurisdiction  the  total  net  assessed  value 
added  by  reassessments  contained  in  the  certified  tax  digest  for  that  tax 
digest  year  of  the  taxing  jurisdiction. 
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(c)(1)  Whenever  a  recommending  authority  or  levying  authority 
shall  propose  to  adopt  a  millage  rate  which  does  not  exceed  the 
roll-back  rate,  it  shall  adopt  that  millage  rate  at  an  advertised  public 
meeting  and  at  a  time  and  place  which  is  convenient  to  the  taxpayers 
of  the  taxing  jurisdiction,  in  accordance  with  the  procedures  specified 
under  Code  Section  48-5-32. 

(2)  In  those  instances  in  which  the  recommending  authority  or 
levying  authority  proposes  to  establish  a  general  maintenance  and 
operation  millage  rate  which  would  require  increases  beyond  the 
roll-back  rate,  the  recommending  authority  or  levying  authority  shall 
advertise  its  intent  to  do  so  and  shall  conduct  at  least  three  public 
hearings  thereon,  at  least  one  of  which  shall  commence  between  the 
hours  of  6:00  P.M.  and  7:00  P.M.,  inclusive,  on  a  business  weekday 
The  recommending  authority  or  levying  authority  shall  place  an 
advertisement  in  a  newspaper  of  general  circulation  serving  the 
residents  of  the  unit  of  local  government  and  post  such  advertisement 
on  the  website  of  the  recommending  or  levying  authority,  which  shall 
read  as  follows: 

“NOTICE  OF  PROPERTY  TAX  INCREASE 

The  (name  of  recommending  authority  or  levying  authority)  has 
tentatively  adopted  a  millage  rate  which  will  require  an  increase  in 
property  taxes  by  (percentage  increase  over  roll-back  rate)  percent. 

AJ1  concerned  citizens  are  invited  to  the  public  hearing  on  this  tax 
increase  to  be  held  at  (place  of  meeting)  on  (date  and  time). 

Times  and  places  of  additional  public  hearings  on  this  tax  increase 
are  at  (place  of  meeting)  on  (date  and  time). 

This  tentative  increase  will  result  in  a  millage  rate  of  (proposed 
millage  rate)  mills,  an  increase  of  (millage  rate  increase  above  the 
roll-back  rate)  mills.  Without  this  tentative  tax  increase,  the  millage 
rate  will  be  no  more  than  (roll-back  millage  rate)  mills.  The  proposed 
tax  increase  for  a  home  with  a  fair  market  value  of  (average  home 
value  from  previous  year’s  digest  rounded  to  the  nearest  $25,000.00) 

is  approximately  $(increase)  and  the  proposed  tax  increase  for 
nonhomestead  property  with  a  fair  market  value  of  (average 
nonhomestead  property  value  from  previous  year’s  digest  rounded  to 

nearest  $25,000.00)  is  approximately  $(increase).” 

Simultaneously  with  this  notice  the  recommending  authority  or 
levying  authority  shall  provide  a  press  release  to  the  local  media. 

(3)  The  advertisement  shall  appear  at  least  one  week  prior  to  each 
hearing,  be  prominently  displayed,  not  be  less  than  30  square  inches, 
and  not  be  placed  in  that  section  of  the  newspaper  where  legal  notices 
appear  and  shall  be  posted  on  the  appropriate  website  at  least  one 
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week  prior  to  each  hearing.  In  addition  to  the  advertisement  specified 
under  this  paragraph,  the  levying  or  recommending  authority  may 
include  in  the  notice  reasons  or  explanations  for  such  tax  increase. 

(4)  No  recommending  authority  shall  recommend  and  no  levying 
authority  shall  levy  a  millage  rate  in  excess  of  the  proposed  millage 
rate  as  established  pursuant  to  paragraph  (2)  of  this  subsection 
without  beginning  anew  the  procedures  and  hearings  required  by 
this  Code  section  and  those  required  by  Code  Section  48-5-32. 

(5)  Any  notice  or  hearing  required  under  this  Code  section  may  be 
combined  with  any  notice  or  hearing  required  under  Article  1  of 
Chapter  81  of  Title  36  or  Code  Section  48-5-32. 

(d)  Nothing  contained  in  this  Code  section  shall  serve  to  extend  or 
authorize  any  millage  rate  in  excess  of  the  maximum  millage  rate 
permitted  by  law  or  to  prevent  the  reduction  of  the  millage  rate. 

(e)  The  commissioner  shall  not  accept  a  digest  for  review  or  issue  an 
order  authorizing  the  collection  of  taxes  if  the  recommending  authority 
or  levying  authority  other  than  municipal  governing  authorities  has 
established  a  millage  rate  that  is  in  excess  of  the  correct  rollback 
without  complying  fully  with  the  procedures  required  by  this  Code 
section.  In  the  event  a  digest  is  not  accepted  for  review  by  the 
commissioner  pursuant  to  this  subsection,  it  shall  be  accepted  for 
review  upon  satisfactory  submission  by  such  authorities  of  such  evi¬ 
dence.  The  levies  of  each  of  the  levying  authorities  other  than  the 
county  governing  authority  shall  be  invalid  and  unenforceable  until 
such  time  as  the  provisions  of  this  Code  section  have  been  met. 

(f )  The  commissioner  shall  promulgate  such  rules  and  regulations  as 
may  be  necessary  for  the  administration  of  this  Code  section.  (Code 
1933,  §  48-5-32.1,  enacted  by  Ga.  L.  1999,  p.  1043,  §  1;  Ga.  L.  2000,  p. 
1270,  §  1;  Ga.  L.  2006,  p.  857,  §  8/HB  1361;  Ga.  L.  2010,  p.  1104, 
§  10-1/SB  346;  Ga.  L.  2017,  p.  774,  §  48/HB  323.) 


The  2017  amendment,  effective  May 
9,  2017,  part  of  an  Act  to  revise,  modern¬ 
ize,  and  correct  the  Code,  revised  lan¬ 
guage  in  paragraph  (c)(3). 

Editor’s  notes.  —  This  Code  section 
formerly  pertained  to  certification  of  as¬ 
sessed  taxable  value  of  property  and 
method  of  computation.  This  Code  section 
was  based  on  Ga.  L.  1991,  p.  1903,  §  8  and 
was  repealed  by  Ga.  L.  1993,  p.  947,  §  8, 
effective  April  13,  1993. 

Ga.  L.  1999,  p.  1043,  §  4,  not  codified  by 
the  General  Assembly,  provides  that  the 
Act  is  applicable  to  all  assessments  and 


proceedings  commenced  on  or  after  Janu¬ 
ary  1,  2000. 

Ga.  L.  2006,  p.  857,  §  9/HB  1361,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  that:  “Nothing  in  this  Act  shall  im¬ 
pair  or  invalidate  any  redevelopment 
plan,  redevelopment  area,  or  tax  alloca¬ 
tion  district  in  effect  on  May  5,  2006,  or 
any  bonds,  notes  or  certificates  thereof. 
Any  redevelopment  agency  as  defined  in 
paragraph  (6)  of  Code  Section  36-44-3 
having  an  existing  tax  allocation  district 
to  which  the  definition  of  ‘ad  valorem 
property  taxes’  provided  for  in  Section  1  of 
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this  Act  is  effective  may  apply,  in  writing, 
to  the  state  revenue  commissioner  for  a 
determination  or  redetermination  of  the 
tax  allocation  increment  base  of  such  tax 
allocation  district.  Within  a  reasonable 
time,  and  not  exceeding  60  days  after  such 
application,  the  state  revenue  commis¬ 
sioner  shall  certify  to  the  redevelopment 
agency  the  tax  allocation  increment  base, 


as  defined  by  this  Act,  as  of  the  effective 
date  of  the  creation  of  such  tax  allocation 
district.  Such  certification  shall  supersede 
any  prior  certification  and,  unless 
amended  pursuant  to  subsection  (b)  of 
Code  Section  36-44-10,  shall  constitute 
the  tax  allocation  increment  base  of  the 
tax  allocation  district.”  Section  1  of  this 
Act  amended  Code  Section  36-44-3. 


48-5-33.  Inclusion  of  standing  timber  as  part  of  real  property. 

Reserved.  Repealed  by  Ga.  L.  1991,  p.  1903,  §  9,  effective  July  1, 
1991. 


Editor’s  notes.  —  This  Code  Section 
was  based  on  Ga.  L.  1990,  p.  1901,  §  1. 

Ga.  L.  1991,  p.  1903,  §  15,  not  codified 
by  the  General  Assembly,  provides  that 
the  repeal  of  this  Code  section  shall  be 
applicable  beginning  January  1,  1992, 


with  respect  to  ad  valorem  taxation  of 
timber  and  shall  be  applicable  beginning 
January  1,  1992,  for  all  other  purposes. 
Taxation  for  prior  periods  shall  continue 
to  be  governed  by  prior  law. 


ARTICLE  2 

PROPERTY  TAX  EXEMPTIONS  AND  DEFERRAL 


JUDICIAL  DECISIONS 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  deci¬ 
sions  under  former  Code  1933,  Ch.  92-2 
are  included  in  the  annotations  for  this 
article. 

Construction  of  tax  exemptions 
must  not  conflict  with  legislative  in¬ 
tent.  —  Rule  of  strict  construction  of  tax 
exemptions  does  not  relieve  a  court  of  the 
duty  of  interpreting  the  exemption  by  the 
ordinary  rules  of  construction  in  order  to 
carry  out  the  intention  of  the  General 
Assembly  and  does  not  apply  if  there  is  no 
language  in  an  Act  justifying  or  requiring 
construction.  A  fair  and  reasonable  con¬ 
struction  of  a  statute  or  contract  must 
always  be  adopted,  giving  the  language 
used  its  ordinary  meaning,  and  taking 
into  consideration  the  purpose  and  spirit 
of  the  exemption  as  well  as  the  public 
policy  entertained  at  the  time  and  the 
history  of  the  times  when  the  statute  was 
passed.  Turner  v.  Board  of  County  Tax 
Assessors,  71  Ga.  App.  374,  31  S.E.2d  61 
(1944)  (decided  under  former  Code  1933, 
Ch.  92-2). 


Strict  construction  requires  elimi¬ 
nation  of  well-founded  doubts,  not 
mere  possibility  of  doubt.  —  Rule  that 
exemptions  must  be  strictly  construed  in 
favor  of  the  taxing  power  does  not  mean 
that  if  there  is  a  possibility  of  a  doubt  it  is 
to  be  at  once  resolved  against  the  exemp¬ 
tion.  It  simply  means  that  if,  after  the 
application  of  all  rules  of  interpretation 
for  the  purpose  of  ascertaining  the  inten¬ 
tion  of  the  General  Assembly  a 
well-founded  doubt  exists,  then  an  ambi¬ 
guity  occurs  which  may  be  settled  by  the 
strict  rule  of  construction.  Turner  v.  Board 
of  County  Tax  Assessors,  71  Ga.  App.  374, 
31  S.E.2d  61  (1944)  (decided  under  former 
Code  1933,  Ch.  92-2). 

Strict  construction  of  tax  exemp¬ 
tions  does  not  require  that  the  nar¬ 
rowest  possible  meaning  be  given  to 
words  descriptive  of  the  exemption. 
Turner  v.  Board  of  County  Tax  Assessors, 
71  Ga.  App.  374,  31  S.E.2d  61  (1944) 
(decided  under  former  Code  1933,  Ch. 
92-2). 
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Exception  to  penalty  provided  for 
in  article.  —  Penalty  provided  in 
O.C.GA.  §  48-2-44(b)  applies  to  all  state 
and  local  ad  valorem  property  taxes,  ex¬ 
cept  if  original  tax  due  is  $500.00  or  less 

RESEARCH 

ALR.  —  Exemption  of  part  of  building 
or  part  of  its  value  for  taxation,  159  ALR 
685. 

Tax  exemption  of  real  property  as  af- 


and  is  on  homestead  property  as  defined 
in  O.C.G.A.  Art.  2,  Ch.  5,  T.  48.  The 
penalty  applies  to  no  other  taxes.  1981  Op. 
Att’y  Gen.  No.  81-86. 

REFERENCES 

fected  by  time  of  acquisition  of  title  by 
private  owner  entitled  to  exemption,  54 
ALR2d  996. 


Part  1 

Tax  Exemptions 


48-5-40.  Definitions. 

As  used  in  this  part,  the  term: 

(1)  “Applicant”  means  a  person  who  is: 

(A) (i)  A  married  individual  living  with  his  or  her  spouse; 

(ii)  An  individual  who  is  unmarried  but  who  permanently 
maintains  a  home  for  the  benefit  of  one  or  more  other  individuals 
who  are  related  to  such  individual  or  dependent  wholly  or 
partially  upon  such  individual  for  support; 

(iii)  An  individual  who  is  widowed  having  one  or  more  chil¬ 
dren  and  maintaining  a  home  occupied  by  himself  or  herself  and 
the  child  or  children; 

(iv)  A  divorced  individual  living  in  a  bona  fide  state  of  sepa¬ 
ration  and  having  legal  custody  of  one  or  more  children,  when  the 
divorced  individual  owns  and  maintains  a  home  for  the  child  or 
children;  or 

(v)  An  individual  who  is  unmarried  or  is  widowed  and  who 
permanently  maintains  a  home  owned  and  occupied  by  himself 
or  herself;  and 

(B)  A  resident  of  this  state  as  defined  in  paragraph  (15)  of  Code 
Section  40-5-1,  as  amended. 

(2)  “Home  for  the  aged”  means  a  facility  which  provides  residential 
services,  health  care  services,  or  both  residential  services  and  health 
care  services  to  the  aged. 

(3)  “Homestead”  means  the  real  property  owned  by  and  in  posses¬ 
sion  of  the  applicant  on  January  1  of  the  taxable  year  and  upon  which 
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the  applicant  resides  including,  but  not  limited  to,  the  land  immedi¬ 
ately  surrounding  the  residence  to  which  the  applicant  has  a  right  of 
possession  under  a  bona  fide  claim  of  ownership.  The  term  “home¬ 
stead”  includes  the  following  qualifications: 

(A)  The  actual  permanent  place  of  residence  of  an  individual 
who  is  the  applicant  and  which  constitutes  the  home  of  the  family; 

(B)  Where  the  person  who  is  the  applicant  holds  the  bona  fide  fee 
title  (although  subject  to  mortgage  or  debt  deed),  an  estate  for  life, 
or  under  any  bona  fide  contract  of  purchase  providing  for  the 
conveyance  of  title  to  the  applicant  upon  performance  of  the 
contract; 

(C)  Where  the  building  is  occupied  primarily  as  a  dwelling; 

(D)  Where  the  children  of  deceased  or  incapacitated  parents 
occupy  the  homestead  of  their  parents  and  one  of  the  children 
stands  in  the  relation  of  applicant.  This  subparagraph  shall  apply 
whether  or  not  the  estate  is  distributed; 

(E)  Where  a  husband  or  wife  occupies  a  dwelling  and  the  title  of 
the  homestead  is  in  the  name  of  the  wife; 

(F)  In  the  event  a  dwelling  house  which  is  classed  as  a  home¬ 
stead  is  destroyed  by  fire,  flood,  storm,  or  other  unavoidable 
accident  or  is  demolished  or  repaired  so  that  the  owner  is  compelled 
to  reside  temporarily  in  another  place,  the  dwelling  house  shall 
continue  to  be  classed  as  a  homestead  for  a  period  of  one  year  after 
the  occurrence; 

(G)  In  the  event  an  individual  who  is  the  applicant  owns  two  or 
more  dwelling  houses,  he  shall  be  allowed  the  exemption  granted 
by  law  on  only  one  of  the  houses.  Only  one  homestead  shall  be 
allowed  to  one  immediate  family  group; 

(H)  Where  property  is  owned  and  occupied  jointly  by  two  or  more 
individuals  all  of  whom  occupy  the  property  as  a  home  and  if  the 
property  is  otherwise  entitled  to  a  homestead  exemption,  the 
homestead  may  be  claimed  in  the  names  of  the  joint  owners 
residing  in  the  home.  Where  the  property  on  which  a  homestead 
exemption  is  claimed  is  jointly  owned  by  the  occupant  and  others, 
the  occupant  or  occupants  shall  be  entitled  to  claim  the  full  amount 
of  the  homestead  exemption; 

(I)  The  permanent  place  of  residence  of  an  individual  in  the 
armed  forces.  Any  such  residence  shall  be  construed  to  be  actually 
occupied  as  the  place  of  abode  of  such  individual  when  the  family  of 
the  individual  resides  in  the  residence  or  when  the  family  is  forced 
to  live  elsewhere  because  of  the  individual’s  service  in  the  armed 
forces; 
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( J)  Absence  of  an  individual  from  his  residence  because  of  duty 
in  the  armed  forces  shall  not  be  considered  as  a  waiver  upon  the 
part  of  the  individual  in  applying  for  a  homestead  exemption.  Any 
member  of  the  immediate  family  of  the  individual  or  a  friend  of  the 
individual  may  notify  the  tax  receiver  or  the  tax  commissioner  of 
the  individual’s  absence.  Upon  receipt  of  this  notice,  the  tax 
receiver  or  tax  commissioner  shall  grant  the  homestead  exemption 
to  the  individual  who  is  absent  in  the  armed  forces; 

(K)  The  homestead  exempted  must  be  actually  occupied  as  the 
permanent  residence  and  place  of  abode  by  the  applicant  awarded 
the  exemption,  and  the  homestead  shall  be  the  legal  residence  and 
domicile  of  the  applicant  for  all  purposes  whatever; 

(L)  In  all  counties  having  a  population  of  not  less  than  23,500 
nor  more  than  23,675,  according  to  the  United  States  decennial 
census  of  2010  or  any  future  such  census,  where  the  person  who  is 
the  applicant  holds  real  property  subject  to  a  written  lease;  the 
applicant  has  held  the  property  subject  to  such  a  lease  for  not  less 
than  three  years  prior  to  the  year  for  which  application  is  made; 
and  the  applicant  is  the  owner  of  all  improvements  located  on  the 
real  property; 

(M)  The  deed  reflecting  the  actual  ownership  of  the  property  for 
which  the  applicant  seeks  to  receive  a  homestead  exemption  must 
be  recorded  in  the  deed  records  of  the  county  prior  to  the  filing  of 
the  application  for  the  homestead  exemption;  and 

(N)  Absence  of  an  individual  from  such  individual’s  residence 
because  of  health  reasons  shall  not  in  and  of  itself  be  considered  as 
a  waiver  upon  the  part  of  the  individual  in  applying  for  a  home¬ 
stead  exemption  if  all  other  qualifications  are  otherwise  met.  Any 
member  of  the  immediate  family  of  the  individual  or  a  friend  of  the 
individual  may  notify  the  tax  receiver  or  the  tax  commissioner  of 
the  individual’s  absence.  Upon  receipt  of  this  notice,  the  tax 
receiver  or  tax  commissioner  shall  grant  the  homestead  exemption 
to  the  individual  who  is  absent  for  health  reasons. 

(4)  “Hospital”  means  an  institution  in  which  medical,  surgical,  or 
psychiatric  care  is  provided  to  individuals  who  are  sick,  injured, 
diseased,  mentally  ill,  or  crippled.  “Hospital”  does  not  include  an 
institution  licensed  as  a  nursing  home  under  the  laws  of  this  state. 

(5)  “Institutions  of  purely  public  charity,”  “nonprofit  hospitals,” 
and  “hospitals  not  operated  for  the  purpose  of  private  or  corporate 
profit  and  income”  mean  such  institutions  or  hospitals  which  may 
have  incidental  income  from  paying  patients  when  the  income,  if  any, 
is  devoted  exclusively  to  the  charitable  purpose  of  caring  for  patients 
who  are  unable  to  pay  and  to  maintaining,  operating,  and  improving 
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the  facilities  of  such  institutions  and  hospitals,  and  when  the  income 
is  not  directly  or  indirectly  for  distribution  to  shareholders  in  corpo¬ 
rations  owning  such  property  or  to  other  owners  of  such  property. 

(6)  “Occupied  primarily  as  a  dwelling”  means: 

(A)  The  applicant  or  members  of  his  family  occupy  the  property 
as  a  home;  or 

(B) (i)  The  applicant  or  members  of  his  family  occupy  a  portion  of 
the  property  as  a  home; 

(ii)  No  more  than  one  exemption  may  be  claimed  pursuant  to 
this  subparagraph  in  connection  with  the  occupancy  of  one 
building,  except  in  the  case  of  a  duplex  or  double  occupancy 
dwelling  when  the  line  of  division  follows  a  natural  and  bona  fide 
plan  as  to  both  land  and  building  and  the  two  units  thus  formed 
are  separately  owned  and  occupied.  (Ga.  L.  1878-79,  p.  33,  §  1; 
Code  1882,  §  798;  Civil  Code  1895,  §  762;  Civil  Code  1910, 
§  998;  Ga.  L.  1913,  p.  122,  §  1;  Ga.  L.  1919,  p.  82,  §  1;  Code 
1933,  §  92-201;  Ga.  L.  1937-38,  Ex.  Sess.,  p.  145,  §§  7-9;  Ga.  L. 
1939,  p.  98,  §  1;  Ga.  L.  1939,  p.  99,  §§  1,  2;  Ga.  L.  1943,  p.  103, 
§§  1,  1A;  Ga.  L.  1943,  p.  348,  §  1;  Ga.  L.  1945,  p.  435,  §  3;  Ga.  L. 
1945,  p.  455,  §  1;  Ga.  L.  1946,  p.  12,  §  1;  Ga.  L.  1947,  p.  1183, 
§§  1,  2;  Ga.  L.  1952,  p.  265,  §  1;  Ga.  L.  1952,  p.  317,  §§  1,  2;  Ga. 
L.  1955,  p.  122,  §  1;  Ga.  L.  1955,  p.  262,  §  1;  Ga.  L.  1965,  p.  182, 
§  1;  Ga.  L.  1973,  p.  19,  §  2;  Ga.  L.  1973,  p.  934,  §  1;  Ga.  L.  1977, 
p.  1152,  §§  1,  2;  Code  1933,  §  91A-1101,  enacted  by  Ga.  L.  1978, 
p.  309,  §  2;  Ga.  L.  1980,  p.  1707,  §  1;  Ga.  L.  1981,  p.  1267,  §  1; 
Ga.  L.  1981,  p.  1857,  §  13;  Ga.  L.  1992,  p.  2058,  §§  1,  2;  Ga.  L. 
1998,  p.  550,  §  1;  Ga.  L.  1998,  p.  586,  §  1;  Ga.  L.  1998,  p.  1150, 
§  1;  Ga.  L.  2002,  p.  835,  §  1;  Ga.  L.  2006,  p.  1104,  §  1/HB  81;  Ga. 
L.  2007,  p.  47,  §  48/SB  103;  Ga.  L.  2012,  p.  687,  §  2/HB  634.) 


Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  1998,  subpara¬ 
graph  (3)(M)  as  added  by  Ga.  L.  1998,  p. 
550,  §  1  was  redesignated  as  subpara¬ 
graph  (3)(N),  to  become  effective  upon 
ratification  by  the  voters  as  described  in 
the  Editor’s  notes  set  out  below.  Addition¬ 
ally,  the  or,”  added  by  Ga.  L.  1998,  p. 
550,  §  1  at  the  end  of  subparagraph  (3)(L) 
was  not  implemented  and  the  “and”  added 
at  the  end  of  subparagraph  (3)(L)  by  Ga. 
L.  1998,  p.  586,  §  1  was  moved  to  the  end 
of  subparagraph  (3)(M). 

Editor’s  notes.  —  Ga.  L.  1998,  p.  586, 
§  2,  not  codified  by  the  General  Assembly, 
provides  that  the  amendment  to  this  Code 


section  is  applicable  to  all  taxable  years 
beginning  on  or  after  January  1,  1999. 

The  statewide  referendum  (Ga.  L.  1998, 
p.  550,  §  2)  which  provided  for  continued 
homestead  exemptions  from  ad  valorem 
taxes  for  persons  absent  from  their  resi¬ 
dence  due  to  health  reasons  was  approved 
by  a  majority  of  the  qualified  voters  voting 
at  the  November  1998  general  election. 

The  statewide  referendum  (Ga.  L.  1998, 
p.  1150,  §  4)  which  provided  for  an  ad 
valorem  tax  exemption  for  livestock  and 
crops  was  approved  by  a  majority  of  the 
qualified  voters  voting  at  the  1998  Novem¬ 
ber  general  election. 

Law  reviews.  —  For  annual  survey  of 
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state  and  local  taxation,  see  38  Mercer  L. 
Rev.  337  (1986). 

For  comment  criticizing  Elder  v.  Henri¬ 
etta  Eggleston  Hosp.  for  Children,  Inc., 
205  Ga.  489,  53  S.E.2d  751  (1949),  holding 


hospital  property  exempt  from  taxation, 
even  though  income  is  derived  therefrom, 
when  income  was  applied  exclusively  to 
maintenance  and  charitable  purposes,  see 
1  Mercer  L.  Rev.  Ill  (1949). 


JUDICIAL  DECISIONS 


Analysis 

General  Consideration 
Homestead 

Hospitals  and  Other  Institutions  of  Charity 

General  Consideration 

Cited  in  Fulton  County  Bd.  of  Tax  As¬ 
sessors  v.  Visiting  Nurse  Health  Sys.  of 
Metro.  Atlanta,  Inc.,  243  Ga.  App.  64,  532 
S.E.2d  416  (2000). 

Homestead 

Requirements  as  to  residence  and 
domicile.  —  Requirement  in  former  Code 
1933,  §  92-233(h)  (see  now  subparagraph 
(3)(K)  of  O.C.G.A.  §  48-5-40)  that  the  ex¬ 
empted  homestead  be  the  legal  residence 
and  domicile  of  such  person  for  all  pur¬ 
poses  means  no  more  than  is  required  by 
Ga.  Const.  1877,  Art.  VII,  Sec.  II,  Para. 
VII  (see  now  Ga.  Const.  1983,  Art.  VII, 
Sec.  II,  Para.  I-IV)  which  requires  actual 
occupancy  primarily  as  a  residence  or 
homestead.  Turner  v.  Board  of  County  Tax 
Assessors,  71  Ga.  App.  374,  31  S.E.2d  61 
(1944). 

Exemption  when  applicant’s  depen¬ 
dents  occupy  claimed  property.  — 

When  an  applicant  for  exemption  main¬ 
tains  a  house  as  a  permanent  residence, 
home,  and  place  of  abode,  though  the 
applicant’s  father  and  mother  who  are 
dependent  on  the  applicant  for  support, 
although  the  applicant  personally  only 
occupies  the  house  twice  a  year,  the  appli¬ 
cant  is  entitled  to  the  homestead  exemp¬ 
tion,  unless  facts  are  shown  which  would 
deprive  the  applicant  of  the  right  to  the 
exemption.  Turner  v.  Board  of  County  Tax 
Assessors,  71  Ga.  App.  374,  31  S.E.2d  61 
(1944). 

There  is  no  limitation  as  to  size  or 
physical  proportions  of  property  to  be 

embraced  within  the  homestead  provi¬ 
sion,  and  it  would  seem  that  the  purpose 
of  Ga.  Const.  1945,  Art.  VII,  Sec.  I,  Para. 


IV  (see  now  Ga.  Const.  1983,  Art.  VII,  Sec. 
II,  Para.  I-IV)  and  former  Code  1933, 
§  92-219  (see  now  O.C.G.A.  §  48-5-44)  in 
fixing  a  maximum  valuation  was  to  equal¬ 
ize  the  exemption  as  between  applicants 
on  the  basis  of  value,  regardless  of  the 
extent  of  the  tract  involved.  Jones  v.  John¬ 
son,  80  Ga.  App.  340,  55  S.E.2d  904 
(1949). 

Effect  of  use  to  which  rural  or  farm 
homestead  is  put.  —  Reasonable  intent 
of  the  homestead  exemption  provisions  of 
the  Constitution  of  Georgia  and  its  stat¬ 
utes  is  to  include  in  rural  homesteads  the 
entire  tract  of  land  upon  which  the  house 
is  situated,  regardless  of  whether  the  land 
surrounding  the  dwelling  is  used  simply 
as  an  extended  approach  to  the  building  or 
put  to  agricultural  uses.  Jones  v.  Johnson, 
80  Ga.  App.  340,  55  S.E.2d  904  (1949). 

Farming  not  considered  commer¬ 
cial  or  business  enterprise  for  pur¬ 
poses  of  homestead  exemption.  — 
Owner  of  a  farm  located  in  this  state,  who 
resides  in  a  house  on  the  farm,  is  entitled 
to  a  homestead  exemption  as  to  the  entire 
tract  of  land  upon  which  the  house  is 
situated,  to  a  value  of  $2,000.00  notwith¬ 
standing  the  fact  that  the  owner  devotes 
the  land  to  agricultural  purposes,  since 
this  is  not  such  a  use  of  the  land  as  to 
amount  to  a  commercial  or  business  enter¬ 
prise.  Jones  v.  Johnson,  80  Ga.  App.  340, 
55  S.E.2d  904  (1949). 

Hospitals  and  Other  Institutions  of 
Charity 

Exempt  charitable  institutions 
must  be  both  pure  charity  and  public 
charity.  —  Constitution  of  Georgia  re¬ 
stricts  tax  exemption  of  institutions  of 
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Hospitals  and  Other  Institutions  of 

Charity  (Cont’d) 

charity  to  those  and  those  only  that  are 
“purely”  charity  and  also  that  are  “public” 
charity.  Georgia  Osteopathic  Hosp.  v. 
Alford,  217  Ga.  663,  124  S.E.2d  402 
(1962). 

Exemption  of  property  used  by 
charitable  institution  to  produce 
money  for  charitable  purposes.  —  In¬ 
terpreting  “private  or  corporate  income”  to 
mean  any  income  which  is  not  public, 
productive  property  used  as  capital  to 
raise  money  to  expend  in  charity  is  used 
for  private  income  when  the  owner  is  a 
private  individual,  and  for  corporate  in¬ 
come  when  the  owner  is  a  corporation.  It 
is  no  more  allowable  under  the  Constitu¬ 
tion  for  a  charitable  association  to  accu¬ 
mulate  money  by  the  use  of  exempt  prop¬ 
erty,  which  money  is  to  be  disbursed  in 
charity,  than  it  is  for  a  common  citizen  to 
do  it.  Richardson  v.  Executive  Comm.,  176 
Ga.  705,  169  S.E.  18  (1933). 

Terms  “private  or  corporate”  are 
employed  in  contradistinction  to 
“public.”  —  Public  property  is  not  taxed, 
whether  income  is  derived  from  the  prop¬ 
erty  or  not;  but  private  or  corporate  prop¬ 
erty,  though  the  property  is  connected 
with  the  external,  visible  “institution,”  is 
not  exempt  if  used  for  income  since  the 
income  from  such  property  must,  by  rea¬ 
son  of  the  property’s  ownership,  be  either 
private  or  corporate;  these  terms  being 
comprehensive  enough  to  include  all  in¬ 
come  whatsoever  that  is  not  public.  Rich¬ 
ardson  v.  Executive  Comm.,  176  Ga.  705, 
169  S.E.  18  (1933). 

Exemption  of  hospital  neither  char¬ 
tered  as  charity  nor  using  property 
exclusively  as  such.  —  When  a  hospital 
is  not  chartered  as  a  purely  public  charity, 
and  when  the  hospital’s  property  is  not 
put  to  use  as  a  purely  public  charity,  and 
neither  the  hospital’s  income  nor  the  hos¬ 
pital’s  surplus  is  used  exclusively  for 
purely  public  charity,  the  hospital  does  not 
bring  itself  within  the  strict  requirements 
for  the  ad  valorem  tax  exemption  sought. 
St.  Joseph  Hosp.  v.  Bohler,  229  Ga.  577, 
193  S.E. 2d  603  (1972). 

For  a  nursing  home  to  be  tax  ex¬ 
empt  the  nursing  home  must  be  purely 


charitable  and  public.  Central  Bd.  on  Care 
of  Jewish  Aged,  Inc.  v.  Henson,  120  Ga. 
App.  627,  171  S.E. 2d  747  (1969). 

To  qualify  as  public  a  nursing  home 
need  not  be  open  to  the  entire  public.  It  is 
sufficient  that  the  nursing  home  be  open 
to  the  classes  for  whose  relief  the  nursing 
home  is  intended.  Central  Bd.  on  Care  of 
Jewish  Aged,  Inc.  v.  Henson,  120  Ga.  App. 
627,  171  S.E. 2d  747  (1969). 

Effect  of  Act  which  expressly  ex¬ 
empted  hospitals  of  purely  public 
charity.  —  When,  by  enacting  former 
Code  1933,  §  92-201  (see  now  O.C.G.A. 
§  48-5-41),  the  General  Assembly  ex¬ 
empted  from  taxation  all  of  the  property 
enumerated  in  Ga.  Const.  1945,  Art.  VII, 
Sec.  I,  Para.  IV  (see  Ga.  Const.  1983,  Art. 
VII,  Sec.  II,  Para.  I-IV),  using  the  identical 
language  there  employed,  it  fully  ex¬ 
hausted  its  constitutional  power  to  make 
exemptions,  and  the  amending  Act,  Ga.  L. 
1947,  p.  1183,  which  expressly  exempted 
from  taxation  all  hospitals  of  purely  public 
charity  added  nothing  to  what  the  Gen¬ 
eral  Assembly  had  previously  done  by  Ga. 
L.  1946,  p.  12,  §  1.  Elder  v.  Henrietta 
Egleston  Hosp.  for  Children,  205  Ga.  489, 
53  S.E. 2d  751  (1949). 

Independent-living  units  exempt  as 
home  for  aged.  —  Nonprofit  charitable 
institution’s  independent-living  units  for 
the  elderly  were  entitled  to  share  the 
institution’s  longstanding  tax  exemption 
as  a  home  for  the  aged  because:  (1)  the 
institution  was  clearly  a  nonprofit  home 
for  the  aged,  which  was  defined  in 
O.C.G.A.  §  48-5-40(2)  as  a  facility  which 
provides  residential  services,  health  care 
services,  or  both  residential  services  and 
health  care  services  to  the  aged;  (2)  the 
institution  had  neither  stockholders  nor 
distributed  income  to  private  persons,  was 
subject  to  Georgia  laws  regulating  non¬ 
profit  and  charitable  corporations,  and 
had  been  determined  to  be  a  tax-exempt 
organization  under  both  federal  and  Geor¬ 
gia  law;  (3)  the  institution  was  a  charita¬ 
ble  one  because  supplying  care  for  aged 
people  was  a  charitable  and  benevolent 
purpose;  and  (4)  the  independent-living 
units  were  not  held  by  the  institution 
primarily  for  investment  purposes.  Bd.  of 
Tax  Assessors  v.  Baptist  Vill.,  Inc.,  269  Ga. 
App.  848,  605  S.E. 2d  436  (2004). 
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Hospital  exempt  when  all  income 
used  for  maintenance,  operations, 
and  furtherance  of  charitable  pur¬ 
poses.  —  When  a  hospital  is  organized  for 
charitable  purposes,  and  uses  all  of  the 
hospital’s  income  from  all  sources  includ¬ 
ing  income  from  pay  patients,  exclusively 
for  maintenance,  operation,  enlarging  the 
hospital’s  charitable  facilities,  and  for  fur¬ 
therance  of  the  hospital’s  charitable  pur¬ 
poses,  with  no  part  of  the  same  distribut¬ 
able  to  anyone  having  an  interest  therein, 
the  hospital  is  exempt  within  the  meaning 
of  Ga.  Const.  1945,  Art.  VII,  Sec.  I,  Para. 
IV  (see  now  Ga.  Const.  1983,  Art.  VII,  Sec. 
II,  Para.  I-IV),  an  interpretation  of  that 
constitutional  provision  which  accords 
with  the  intention  of  the  framers  of  that 
document  as  shown  in  the  Records  of  the 
Constitutional  Commission  1943-1944, 
Vol.  I,  pp.  138-141,  388-395,  397,  528-531; 
Vol.  II,  pp.  58-59.  Elder  v.  Henrietta 
Egleston  Hosp.  for  Children,  205  Ga.  489, 
53  S.E.2d  751  (1949). 

Home  for  mentally  handicapped 
held  not  exempt.  —  When  over  70  per¬ 
cent  of  the  operating  costs  of  a  home  for 
mentally  handicapped  persons  comes 
from  the  government  or  client  fees,  and 
private  donations  account  for  only  15  per¬ 
cent  of  the  expenditures  of  the  home,  and 


when  the  families  or  residents  or  govern¬ 
ment  agencies  pay  monthly  fees  on  behalf 
of  each  resident,  it  is  not  sufficiently  “pub¬ 
lic”  in  nature  to  be  considered  an  institu¬ 
tion  of  purely  public  charity.  Annandale  at 
Suwanee,  Inc.  v.  Gwinnett  County  Bd.  of 
Tax  Assessors,  242  Ga.  241,  248  S.E.2d 
640  (1978). 

Hospital  with  paying  patients  held 
not  exempt.  —  When  a  hospital  receives 
charitable  patients  without  pay  but  it  also 
charges  for  patients  able  to  pay,  the  pro¬ 
portion  being  vastly  in  favor  of  the  latter, 
the  property  in  question  is  used  for  corpo¬ 
rate  income,  and  is  not  exempted  from 
taxation.  Richardson  v.  Executive  Comm., 
176  Ga.  705,  169  S.E.  18  (1933). 

Hospital  which  charges  off 
uncollectable  bills  to  charity.  —  When 
a  hospital  is  operated  generally  for  profit, 
and  while  there  is  some  evidence  that  it 
does  on  occasion  treat  indigent  patients, 
the  general  practice  of  the  institution  is  to 
collect  all  that  it  can  from  its  patients,  and 
only  charge  off  as  charity  those  bills  it  is 
unable  to  collect,  the  hospital  is  engaged 
principally  for  noncharitable  purposes 
and  apparently  chiefly  for  the  benefit  of  its 
staff,  and  is  not  exempt  from  taxation. 
Georgia  Osteopathic  Hosp.  v.  Alford,  217 
Ga.  663,  124  S.E.2d  402  (1962). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 

Analysis 

General  Consideration 

Applicant 

Homestead 


General  Consideration 

Life  tenant  with  remainderman  re¬ 
sponsible  for  ad  valorem  taxes.  — 

Covenant  contained  in  a  deed  conveying  a 
life  estate  which  makes  the  remainder 
interest  responsible  for  paying  the  ad  va¬ 
lorem  taxes  does  not  alter  the  ownership 
interests  in  the  property  for  purposes  of 
eligibility  to  claim  the  homestead  exemp¬ 
tions  allowed  for  the  elderly.  1983  Op. 
Att’y  Gen.  No.  U83-71. 

Homestead  exemption  fixes  a  per¬ 
son’s  residence  for  voting  purposes. 
1981  Op.  Att’y  Gen.  No.  81-33. 
Exemption  on  automobile  claimed 


by  military  personnel  stationed  in 
Georgia.  —  Member  of  the  military  sta¬ 
tioned  in  Georgia  may  claim  an  exemption 
on  the  member’s  automobile  pursuant  to 
the  Soldiers  and  Sailors  Relief  Act  [50 
U.S.C.  App.  §  574]  regardless  of  the  mem¬ 
ber’s  spouse’s  claiming  homestead  exemp¬ 
tion  on  the  spouse’s  house  in  Georgia, 
unless  other  conduct  on  the  member’s  part 
establishes  an  intent  to  change  the  mem¬ 
ber’s  residency  to  Georgia.  1990  Op.  Att’y 
Gen.  No.  U90-15. 

Applicant 

Husband  and  wife  together  consti¬ 
tute  only  one  “applicant”  and  are  enti- 
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tied  to  only  one  exemption.  1958-59  Op. 
Att’y  Gen.  p.  343. 

Homestead 

Applicant  must  have  duly  recorded 
fee  title,  estate  for  life,  or  contract  of 
purchase.  —  Applicant  for  a  homestead 
exemption  must  have  a  right  to  possession 
under  a  bona  fide  claim  of  ownership, 
which  contemplates  duly  recorded  fee  ti¬ 
tle,  estate  for  life,  or  contract  of  purchase. 
1948-49  Op.  Att’y  Gen.  p.  370. 

Exemption  when  owner  occupies 
property  on  January  1,  but  not  for 
entire  year.  —  An  applicant  who  owned 
and  occupied  real  property  as  a  home  on 
January  1  of  the  taxable  year  and  other¬ 
wise  qualified  for  homestead  exemption 
would  be  entitled  to  claim  the  property  as 
exempt,  even  though  the  applicant  ceased 
to  occupy  the  property  at  any  time  after 
January  1  of  the  taxable  year.  1954-56  Op. 
Att’y  Gen.  p.  750. 

Exemption  when  owner  occupies 
property  less  than  full  time.  —  Any 

person  who  owns  and  maintains  a  home, 
evidenced  by  the  home  being  furnished, 
whose  legal  residence  is  in  that  particular 
county,  and  who  may  actually  live  outside 
of  the  county  a  part  of  the  time  in  carrying 
out  the  person’s  work,  is  still  entitled  to  a 
homestead  exemption  when  the  person 
has  properly  made  application  as  provided 
by  law.  1950-51  Op.  Att’y  Gen.  p.  173. 

Taxpayer  who  owns  a  residence  and 
land  surrounding  the  residence,  but  be¬ 
cause  of  duties  in  occupation  is  required  to 
be  in  another  county  except  on  weekends 
when  the  taxpayer  occupies  such  resi¬ 
dence  is  nevertheless  entitled  to  a  home¬ 
stead  exemption  on  property.  1954-56  Op. 
Att’y  Gen.  p.  750. 

Applicability  of  other  provisions  as 
to  exemption  of  joint  interest.  — -  For¬ 
mer  Code  1933,  §  92-110  (see  now 
O.C.G.A.  §  48-5-9)  was  not  applicable  in 
determining  the  extent  of  the  homestead 
which  should  be  granted  to  an  occupant 
who  owned  a  joint  interest  in  the  property. 
1954-56  Op.  Att’y  Gen.  p.  735. 

Effect  of  failure  of  house  loan  to  go 
through  until  after  January  1.  — 
When  one  moves  into  a  house  prior  to 


January  1,  but  the  loan  does  not  go 
through  until  after  January  1,  one  is  en¬ 
titled  to  the  homestead  exemption. 
1958-59  Op.  Att’y  Gen.  p.  344. 

Since  a  husband  and  wife  consti¬ 
tute  one  immediate  family  group,  they 
are  entitled  to  only  one  homestead  exemp¬ 
tion,  even  though  each  owns  property 
which  was  previously  entitled  to  an  ex¬ 
emption.  1958-59  Op.  Att’y  Gen.  p.  343. 

Exemptions  allowed  to  separated 
husband  and  wife.  —  Husband  and  wife 
who  are  separated,  each  residing  on  one’s 
own  property  on  January  1,  are  not  each 
entitled  to  apply  for  a  homestead  exemp¬ 
tion.  1958-59  Op.  Att’y  Gen.  p.  344. 

Taxpayer  may  claim  a  homestead 
exemption  when  members  of  the  tax¬ 
payer’s  family  occupy  the  home.  1957 
Op.  Att’y  Gen.  p.  295. 

Exemption  when  house  is  occupied 
partly  by  owner  and  partly  by  tenant. 
—  Person  who  with  the  person’s  family 
occupies  a  portion  of  the  person’s  house  as 
a  dwelling  may  receive  a  homestead  ex¬ 
emption,  although  the  remainder  is  occu¬ 
pied  by  the  person’s  tenants.  1945-47  Op. 
Att’y  Gen.  p.  563;  1954-56  Op.  Att’y  Gen. 
p.  731. 

When  owner  stores  personal  pos¬ 
sessions  in  a  home  which  is  rented  to 
another  while  owner  resides  elsewhere, 
the  owner  is  not  entitled  to  a  homestead 
exemption  since  the  owner  does  not  live  in 
or  occupy  the  property  upon  which  the 
exemption  is  claimed.  1958-59  Op.  Att’y 
Gen.  p.  344. 

Taxpayer  who  rents  out  property, 
but  who  retains  portion  for  storage 
and  visits  the  property  several  times 
weekly,  is  not  entitled  to  a  homestead 
exemption  on  the  property.  1954-56  Op. 
Att’y  Gen.  p.  749. 

Effect  of  operation  of  store  in  build¬ 
ing  occupied  as  a  home.  —  Fact  that  an 
applicant  for  homestead  exemption  con¬ 
ducts  a  store  in  a  building  occupied  by  the 
applicant  as  a  home  would  not  affect  the 
applicant’s  eligibility  for  such  exemption. 
1952-53  Op.  Att’y  Gen.  p.  437. 

Full  homestead  exemption  is 
granted  on  tourist  courts  when  the 
owner  occupies  a  certain  portion  as  a 
home.  1954-56  Op.  Att’y  Gen.  p.  731. 

Exemption  of  hotel  to  which  is  at¬ 
tached  an  apartment  for  owner’s 
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use.  —  When  the  owner  of  a  hotel  builds 
an  apartment  attached  to  the  hotel  and 
occupies  the  apartment  as  a  home,  the 
apartment  attached  to  the  hotel  would 
become  a  part  of  the  hotel.  Therefore,  the 
applicant  who  owns  and  occupies  a  por¬ 
tion  of  the  hotel  would  be  entitled  to  a 
homestead  exemption  up  to  the  value  of 
$2,000.00.  1954-56  Op.  Att’y  Gen.  p.  731. 

Exemption  of  farm  lands  rented  to 
another.  —  Party  who  owns  a  farm,  the 
assessed  value  of  which  does  not  exceed 
$2,000.00,  and  who  rents  the  farm  lands, 
but  reserves  the  farmhouse  and  occupies 
the  farmhouse  as  the  party’s  home,  is 
entitled  to  the  homestead  exemption  on 
the  farm  lands.  1954-56  Op.  Att’y  Gen.  p. 
731. 

Homestead  exemption  does  not  ap¬ 
ply  to  other  buildings  not  actually 
occupied  by  the  taxpayer,  although  the 
total  value  of  such  buildings  and  the 
buildings  so  occupied  by  the  taxpayer  are 
not  equal  to  the  amount  allowed  the  tax¬ 
payer  as  a  homestead  exemption.  1952-53 
Op.  Att’y  Gen.  p.  209. 

Intent  of  provisions  for  persons  in 
military  service.  —  Former  Code  1933, 
§  92-233(k)  (see  now  subparagraph  (3)(I) 
of  O.C.G.A.  §  48-5-40)  was  enacted  to 
preserve  the  homestead  exemption  of  a 
member  of  the  armed  services  who  is 
forced  to  be  away  from  home  during  the 
member’s  military  service.  It  is  not  in¬ 
tended  to  grant  a  homestead  exemption  to 
members  of  the  armed  services  on  prop¬ 
erty  never  occupied  by  the  members  or 
their  families  as  a  residence.  1957  Op. 
Att’y  Gen.  p.  296. 

Persons  in  military  service  who  es¬ 
tablish  domicile  in  this  state  are  enti¬ 
tled  to  homestead  exemption,  and  are 

liable  for  ad  valorem  taxation  on  personal 
property.  1954-56  Op.  Att’y  Gen.  p.  737. 

Both  career  and  drafted  members 
of  the  military  services  are  entitled  to 
a  homestead  exemption  on  property 
owned  by  the  member’s,  but  not  occupied 
by  the  members  due  to  such  service. 
1954-56  Op.  Att’y  Gen.  p.  738. 

Availability  of  homestead  exemp¬ 
tion  to  members  of  armed  forces  not 
residents  of  this  state.  —  No  person, 
whether  a  member  of  the  armed  services 
or  not,  who  maintains  a  legal  residence 


and  votes  in  another  state  is  eligible  to 
claim  a  homestead  exemption  in  this  state 
since  the  homestead  exemption  law  spe¬ 
cifically  states  that  the  homestead  shall 
be  the  legal  residence  and  domicile  of  such 
person  for  all  purposes  whatsoever. 
1954-56  Op.  Att’y  Gen.  p.  737. 

Exemption  of  property  rented  out 
while  on  military  duty  elsewhere.  — 
Members  of  the  armed  services  can  con¬ 
tinue  to  claim  a  homestead  exemption  on 
property  rented  out  while  stationed  else¬ 
where  because  of  service  in  the  armed 
forces.  1954-56  Op.  Att’y  Gen.  p.  736;  1967 
Op.  Att’y  Gen.  No.  67-131. 

Effect  of  homestead  claim  by  mili¬ 
tary  personnel  on  liability  for  per¬ 
sonal  property  tax.  —  Military  person¬ 
nel  who  claim  a  homestead  exemption  on 
real  property  owned  in  this  state  are  de¬ 
claring  their  intentions  to  become  resi¬ 
dents  of  this  state  and  thus  are  subject  to 
personal  property  tax.  1954-56  Op.  Att’y 
Gen.  p.  741;  1965-66  Op.  Att’y  Gen.  No. 
66-97. 

Failure  of  person  in  military  ser¬ 
vice  to  return  to  personal  property  in 
a  county  does  not  deprive  a  person  of 
homestead  exemption.  1954-56  Op.  Att’y 
Gen.  p.  739. 

Owner  who  works  farm  but  resides 
elsewhere  cannot  claim  homestead  ex¬ 
emption  on  farm.  1954-56  Op.  Att’y  Gen. 
p.  729. 

Homestead  exemption  does  not  ex¬ 
tend  to  rented  property  or  vacant  lots 
adjoining  a  homestead.  1958-59  Op. 
Att’y  Gen.  p.  339. 

Exemption  of  land  which  is  divided 
into  lots.  —  Taxpayer  is  entitled  to  home¬ 
stead  exemption  on  residence  and  land 
immediately  surrounding  the  residence, 
whether  such  land  is  divided  into  one  or 
more  lots.  1954-56  Op.  Att’y  Gen.  p.  747. 

Exemption  of  property  which  lies 
in  more  than  one  county.  —  If  land  lies 
in  two  counties,  the  applicant  for  home¬ 
stead  exemptions  would  have  the  right  to 
file  an  application  in  each  county  in  pro¬ 
portion  to  the  value  of  the  land  located  in 
such  county,  so  long  as  the  exemption  does 
not  exceed  the  total  amount  allowable  by 
law.  1954-56  Op.  Att’y  Gen.  p.  745; 
1954-56  Op.  Att’y  Gen.  p.  746. 

Exemption  of  properties  which  are 
divided  by  railroads,  rivers,  or  high- 
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ways.  —  Fact  that  lands  owned  and  occu¬ 
pied  by  the  taxpayer  are  crossed  by  a 
highway  would  not  affect  the  eligibility  of 
a  taxpayer  for  a  homestead  exemption 
thereon.  1952-53  Op.  Att’y  Gen.  p.  437. 

An  island  separated  from  a  farm  by  a 
natural  navigable  tidewater  river  cannot 
be  included  as  part  of  a  homestead  exemp¬ 
tion.  1954-56  Op.  Att’y  Gen.  p.  744. 

Even  though  a  portion  of  a  tract  of  land 
is  separated  from  the  remainder  by  a 
railroad  track,  the  owner  is  entitled  to 
claim  a  homestead  exemption  on  the  en¬ 
tire  tract.  1954-56  Op.  Att’y  Gen.  p.  745. 

Division  of  a  tract  of  land  by  a  public 
road,  by  a  railroad,  or  by  some  other 
public  utility  would  not  affect  the  rights  of 
the  owner  to  claim  as  the  owner’s  home¬ 
stead  exemption  the  property  so  divided. 
1957  Op.  Att’y  Gen.  p.  293. 

Duplex  dwelling  would  come  under 
this  statute;  therefore,  the  exemption 
would  be  allowable  to  the  owner  of  such  a 
dwelling.  1948-49  Op.  Att’y  Gen.  p.  363. 

Owner  who  occupies  a  duplex  will 
be  entitled  to  claim  a  homestead  ex¬ 
emption  on  the  entire  property  re¬ 
gardless  of  the  number  of  entrances 
thereto.  1954-56  Op.  Att’y  Gen.  p.  731. 

Test  for  exemption  of  duplex.  —  It  is 
possible  for  two  people  to  each  claim  an 
exemption  of  $2,000.00  on  a  duplex  when 
the  line  of  division  follows  a  natural  and 
bona  fide  plan  as  to  both  land  and  build¬ 
ing,  and  the  two  units  thus  formed  are 
separately  owned  and  occupied.  1954-56 
Op.  Att’y  Gen.  p.  731 

House  trailer  and  land  immediately 
surrounding  it  qualify  if  owned  and 
occupied  by  applicant.  —  Statute 
states  that  “homestead”  means  real  prop¬ 
erty.  Although  a  house  trailer  is  not  real 
property,  when  a  person  owns  a  trailer 
and  the  land  on  which  it  is  located,  and 
occupies  the  trailer  as  a  home,  the  person 
would  be  entitled  to  claim  the  trailer  and 
the  land  immediately  surrounding  the 
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trailer  as  a  homestead.  1954-56  Op.  Att’y 
Gen.  p.  729;  1954-56  Op.  Att’y  Gen.  p.  887; 
1958-59  Op.  Att’y  Gen.  p.  342. 

When  the  owner  of  a  house  trailer  uses 
the  trailer  as  the  owner’s  residence  and 
has  the  trailer  mounted  on  a  foundation 
similar  to  the  foundation  of  a  house  but  on 
land  the  owner  does  not  own,  the  owner  is 
not  entitled  to  a  homestead  exemption. 
1960-61  Op.  Att’y  Gen.  p.  491. 

Land  qualifies  when  owned  by  ap¬ 
plicant  even  if  trailer  not  on  perma¬ 
nent  foundation.  —  If  the  house  trailer 
is  not  on  a  permanent  foundation  but  is 
located  on  land  owned  by  the  person  re¬ 
siding  in  the  trailer,  the  owner  is  entitled 
to  a  homestead  exemption  on  the  value  of 
the  land.  A  house  trailer  is  not  real  prop¬ 
erty  but  moveable  personal  property; 
therefore,  unless  a  house  trailer  has  been 
mounted  on  a  foundation  similar  to  the 
foundation  of  a  house,  the  trailer  remains 
personal  property.  1960-61  Op.  Att’y  Gen. 
p.  491. 

When  land  on  which  trailer  is 
parked  is  rented.  —  Person  who  owns  a 
house  trailer  and  rents  the  land  on  which 
the  trailer  is  parked  is  not  entitled  to 
claim  a  homestead  exemption  on  the 
house  trailer.  1954-56  Op.  Att’y  Gen.  p. 
730;  1958-59  Op.  Att’y  Gen.  p.  342. 

When  a  farm  has  been  incorporated 
there  can  be  no  homestead  exemption 
either  to  the  corporation  or  the  owner  of 
the  stock.  1969  Op.  Att’y  Gen.  No.  69-3. 

Nature  of  homestead  exemption 
granted  to  certain  persons  65  or 
older.  —  Homestead  exemption  allowed 
under  Ga.  Const.  1945,  Art.  VII,  Sec.  I, 
Para.  IV  (see  now  Ga.  Const.  1983,  Art. 
VII,  Sec.  II,  Para.  I-IV)  to  persons  65  years 
of  age  or  over,  provided  the  income  limita¬ 
tion  is  met,  is  a  personal  right  of  only 
those  persons  65  or  over.  When  the  home¬ 
stead  property  is  jointly  owned,  each 
owner  may  assert  that  owner’s  claim  as  an 
applicant  for  an  exemption  based  only 
upon  the  interest  the  owner  holds  in  the 
property.  1969  Op.  Att’y  Gen.  No.  69-60. 
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tion  provision  not  specifically  naming  hos¬ 
pitals,  144  ALR  1483. 

Tax  on  property  held  under  executory 
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contract  with  exempt  vendor,  166  ALR 
595. 

Garage  or  parking  lot  as  within  tax 
exemption  extended  to  property  of  educa¬ 
tional,  charitable,  or  hospital  organiza¬ 
tions,  33  ALR3d  938. 

Homes  for  the  aged  as  exempt  from 
property  taxation,  37  ALR3d  565. 

Receipt  of  pay  from  beneficiaries  as  af¬ 
fecting  tax  exemption  of  charitable  insti¬ 
tutions,  37  ALR3d  1191. 

48-5-41.  (For  effective  date,  see  note.)  Property  exempt  from 
taxation. 

(a)  The  following  property  shall  be  exempt  from  all  ad  valorem 
property  taxes  in  this  state: 

(1)(A)  Except  as  provided  in  this  paragraph,  all  public  property. 

(B)  No  public  real  property  which  is  owned  by  a  political  subdi¬ 
vision  of  this  state  and  which  is  situated  outside  the  territorial 
limits  of  the  political  subdivision  shall  be  exempt  from  ad  valorem 
taxation  unless  the  property  is: 

(i)  Developed  by  grading  or  other  improvements  to  the  extent 
of  at  least  25  percent  of  the  total  land  area  and  facilities  are 
located  on  the  property  which  are  actively  used  for  a  public  or 
governmental  purpose; 

(ii)  Three  hundred  acres  or  less  in  area; 

(iii)  Located  inside  a  county  embracing  all  or  part  of  a  munic¬ 
ipality  owning  such  property;  or 

(iv)  That  portion  of  any  real  property  which  has  been  desig¬ 
nated  as  a  watershed  by  the  United  States  Soil  and  Water 
Conservation  Service  and  used  as  a  watershed  by  the  political 
subdivision  owning  the  property. 

(C)  Property  which  is  owned  by  and  used  exclusively  as  the 
general  state  headquarters  of  a  nonprofit  corporation  organized  for 
the  primary  purpose  of  encouraging  cooperation  between  parents 
and  teachers  to  promote  the  education  and  welfare  of  children  and 
youth,  notwithstanding  the  fact  that  such  nonprofit  corporation 
may  derive  income  from  fees  or  dues  paid  by  persons,  organiza¬ 
tions,  or  associations  to  affiliate  with  such  nonprofit  corporation, 
shall  be  considered  to  be  an  extension  of  the  public  schools  of  this 
state  and  such  property  shall  be  considered  to  be  public  property 
within  the  meaning  of  this  paragraph. 

(D)  Property  which  is  held  by  a  Georgia  nonprofit  corporation 
whose  income  is  exempt  from  federal  income  tax  pursuant  to 


Prospective  use  for  tax-exempt  pur¬ 
poses  as  entitling  property  to  tax  exemp¬ 
tion,  54  ALR3d  9. 

Availability  of  tax  exemption  to  prop¬ 
erty  held  on  lease  from  exempt  owner,  54 
ALR3d  402. 

Qualification  of  health  care  entities  for 
federal  tax  exemption  as  charitable  orga¬ 
nization  under  26  USCS  §  501(c)(3),  134 
ALR  Fed  395. 
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Section  115  of  the  Internal  Revenue  Code  of  1986  and  held 
exclusively  for  the  benefit  of  a  county,  municipality,  or  school 
district  shall  be  considered  to  be  public  property  within  the 
meaning  of  this  paragraph. 

(E)  Property  which  qualifies  as  a  public-private  transportation 
project  pursuant  to  Code  Section  32-2-80  which  property  is  owned 
or  leased  by  the  state,  a  state  agency,  or  another  governmental 
entity  and  which  is  developed,  operated,  or  held  by  a  private 
partner  shall  be  considered  to  be  public  property  within  the 
meaning  of  this  paragraph. 

(F)  All  interests  in  property  on  a  campus  of  the  Board  of  Regents 
of  the  University  System  of  Georgia  primarily  used  for  student 
housing  or  parking  held  by  a  private  party  that  is  contractually 
obligated  to  operate  such  property  primarily  for  the  use  or  benefit 
of  a  public  college  or  university  shall  be  considered  to  be  public 
property  within  the  meaning  of  this  paragraph,  provided  that  such 
interest  of  the  private  party  resulted  from  a  competitive  procure¬ 
ment. 

(2)  All  places  of  burial; 

(2.1)(A)  All  places  of  religious  worship. 

(B)  All  property  owned  by  and  operated  exclusively  as  a  church, 
an  association  or  convention  of  churches,  a  convention  mission 
agency,  or  as  an  integrated  auxiliary  of  a  church  or  convention  or 
association  of  churches,  when  such  entity  is  qualified  as  an  exempt 
religious  organization  under  Section  501(c)(3)  of  the  Internal 
Revenue  Code  of  1986,  as  amended,  and  such  property  is  used  in  a 
manner  consistent  with  such  exemption  under  Section  501(c)(3)  of 
the  Internal  Revenue  Code  of  1986,  as  amended; 

(3)  All  property  owned  by  religious  groups  and  used  only  for 
single-family  residences  when  no  income  is  derived  from  the  prop¬ 
erty; 

(4)  All  institutions  of  purely  public  charity; 

(5) (A)  All  property  of  nonprofit  hospitals  used  in  connection  with 
their  operation  when  the  hospitals  have  no  stockholders,  have  no 
income  or  profit  which  is  distributed  to  or  for  the  benefit  of  any 
private  person,  and  are  subject  to  the  laws  of  this  state  regulating 
nonprofit  or  charitable  corporations. 

(B)  Property  exempted  pursuant  to  this  paragraph  shall  not 
include  property  of  a  nonprofit  hospital  held  primarily  for  invest¬ 
ment  purposes  or  used  for  purposes  unrelated  to: 

(i)  Providing  of  patient  care; 
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(ii)  Providing  and  delivery  of  health  care  services;  or 

(iii)  Training  and  education  of  physicians,  nurses,  and  other 
health  care  personnel; 

(6)  All  buildings  erected  for  and  used  as  a  college,  incorporated 
academy,  or  other  seminary  of  learning; 

(7)  All  funds  or  property  held  or  used  as  endowment  by  colleges, 
nonprofit  hospitals,  incorporated  academies,  or  other  seminaries  of 
learning  when  the  funds  or  property  are  not  invested  in  real  estate; 

(8)  When  used  by  or  connected  with  any  public  library,  all  the  real 
and  personal  property  of  such  library  and  all  the  real  and  personal 
property  of  any  other  literary  association; 

(9)  All  books,  philosophical  apparatus,  paintings,  and  statuary  of 
any  company  or  association  which  are  kept  in  a  public  hall  and  which 
are  not  held  as  merchandise  or  for  purposes  of  sale  or  gain; 

(10)  Reserved; 

(11)  All  property  used  in  or  which  is  a  part  of  any  facility  which  has 
been  installed  or  constructed  at  any  time  for  the  primary  purpose  of 
eliminating  or  reducing  air  or  water  pollution  if  such  facilities  have 
been  certified  by  the  Department  of  Natural  Resources  as  necessary 
and  adequate  for  the  purposes  intended; 

(12) (A)  Property  of  a  nonprofit  home  for  the  aged  used  in  connec¬ 
tion  with  its  operation  when  the  home  for  the  aged  has  no 
stockholders  and  no  income  or  profit  which  is  distributed  to  or  for 
the  benefit  of  any  private  person  and  when  the  home  is  qualified  as 
an  exempt  organization  under  the  United  States  Internal  Revenue 
Code,  Section  501(c)(3),  as  amended,  and  Code  Section  48-7-25,  and 
is  subject  to  the  laws  of  this  state  regulating  nonprofit  and 
charitable  corporations. 

(B)  Property  exempted  by  this  paragraph  shall  not  include 
property  of  a  home  for  the  aged  held  primarily  for  investment 
purposes  or  used  for  purposes  unrelated  to  the  providing  of 
residential  or  health  care  to  the  aged. 

(C)  For  purposes  of  this  paragraph,  indirect  ownership  of  such 
home  for  the  aged  through  a  limited  liability  company  that  is  fully 
owned  by  such  exempt  organization  shall  be  considered  direct 
ownership; 

(13) (A)  All  property  of  any  nonprofit  home  for  the  mentally  dis¬ 
abled  used  in  connection  with  its  operation  when  the  home  for  the 
mentally  disabled  has  no  stockholders  and  no  income  or  profit 
which  is  distributed  to  or  for  the  benefit  of  any  private  person  and 
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when  the  home  is  qualified  as  an  exempt  organization  under  the 
United  States  Internal  Revenue  Code  of  1954,  Section  501(c)(3),  as 
amended,  and  Code  Section  48-7-25,  and  is  subject  to  the  laws  of 
this  state  regulating  nonprofit  and  charitable  corporations. 

(B)  Property  exempted  by  this  paragraph  shall  not  include 
property  of  a  home  for  the  mentally  disabled  held  primarily  for 
investment  purposes  or  used  for  purposes  unrelated  to  the  provid¬ 
ing  of  residential  or  health  care  to  the  mentally  disabled; 

(14) (A)  Property  which  is  owned  by  and  used  exclusively  as  the 
headquarters,  post  home,  or  similar  facility  of  a  veterans  organi¬ 
zation.  As  used  in  this  paragraph,  the  term  “veterans  organization” 
means  any  organization  or  association  chartered  by  the  Congress  of 
the  United  States  which  is  exempt  from  federal  income  taxes  but 
only  if  such  organization  is  a  post  or  organization  of  past  or  present 
members  of  the  armed  forces  of  the  United  States  organized  in  the 
State  of  Georgia  with  at  least  75  percent  of  the  members  of  which 
are  past  or  present  members  of  the  armed  forces  of  the  United 
States,  and  where  no  part  of  the  net  earnings  of  which  inures  to  the 
benefit  of  any  private  shareholder  or  individual. 

(B)  Property  which  is  owned  by  and  used  exclusively  by  any 
veterans  organization  which  is  qualified  as  a  nonprofit  organiza¬ 
tion  under  Section  501(c)(3)  of  the  Internal  Revenue  Code  of  1986, 
as  amended,  and  which  has  been  organized  for  the  purpose  of 
refurbishing  and  operating  historic  military  aircraft  acquired  from 
the  federal  government  and  other  sources,  making  such  aircraft 
airworthy,  and  putting  such  aircraft  on  display  to  the  public  for 
educational  purposes;  and 

(15)  Property  that  is  owned  by  a  historical  fraternal  benefit  asso¬ 
ciation  and  which  is  used  exclusively  for  charitable,  fraternal,  and 
benevolent  purposes.  As  used  in  this  paragraph,  the  term  “fraternal 
benefit  association”  means  any  organization  qualified  as  an  exempt 
organization  under  the  United  States  Internal  Revenue  Code  of  1954, 
Section  501(c)(10),  as  amended,  where  such  organization  has  a 
representative  form  of  government  and  a  lodge  system  with  a 
ritualistic  form  of  work  for  the  meeting  of  its  chapters  or  other 
subordinate  bodies  and  whose  founding  organization  received  its 
charter  from  the  General  Assembly  of  Georgia  prior  to  January  1, 
1880. 

(b)  The  exemptions  provided  for  in  this  Code  section  which  refer  to 
colleges,  nonprofit  hospitals,  incorporated  academies,  or  other  seminar¬ 
ies  of  learning  shall  only  apply  to  those  colleges,  nonprofit  hospitals, 
incorporated  academies,  or  other  seminaries  of  learning  which  are  open 
to  the  general  public. 
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(c)  The  property  exempted  by  this  Code  section,  excluding  property 
exempted  by  paragraph  (1)  of  subsection  (a)  of  this  Code  section,  shall 
not  be  used  for  the  purpose  of  producing  private  or  corporate  profit  and 
income  distributable  to  shareholders  in  corporations  owning  such 
property  or  to  other  owners  of  such  property,  and  any  income  from  such 
property  shall  be  used  exclusively  for  religious,  educational,  and 
charitable  purposes  or  for  either  one  or  more  of  such  purposes  and  for 
the  purpose  of  maintaining  and  operating  such  religious,  educational, 
and  charitable  institutions. 

(d) (1)  Except  as  otherwise  provided  in  paragraph  (2)  of  this  subsec¬ 
tion,  this  Code  section,  excluding  paragraph  (1)  of  subsection  (a)  of 
this  Code  section,  shall  not  apply  to  real  estate  or  buildings  which  are 
rented,  leased,  or  otherwise  used  for  the  primary  purpose  of  securing 
an  income  thereon  and  shall  not  apply  to  real  estate  or  buildings 
which  are  not  used  for  the  operation  of  religious,  educational,  and 
charitable  institutions.  Donations  of  property  to  be  exempted  shall 
not  be  predicated  upon  an  agreement,  contract,  or  other  instrument 
that  the  donor  or  donors  shall  receive  or  retain  any  part  of  the  net  or 
gross  income  of  the  property. 

(2)  With  respect  to  paragraph  (4)  of  subsection  (a)  of  this  Code 
section,  a  building  which  is  owned  by  a  charitable  institution  that  is 
otherwise  qualified  as  a  purely  public  charity  and  that  is  exempt  from 
taxation  under  Section  501(c)(3)  of  the  federal  Internal  Revenue  Code 
and  which  building  is  used  by  such  charitable  institution  exclusively 
for  the  charitable  purposes  of  such  charitable  institution,  and  not 
more  than  15  acres  of  land  on  which  such  building  is  located,  may  be 
used  for  the  purpose  of  securing  income  so  long  as  such  income  is  used 
exclusively  for  the  operation  of  that  charitable  institution.  (Ga.  L. 
1878-79,  p.  32,  §  1;  Code  1882,  §  798;  Civil  Code  1895,  §  762;  Civil 
Code  1910,  §  998;  Ga.  L.  1913,  p.  122,  §  1;  Ga.  L.  1919,  p.  82,  §  1; 
Code  1933,  §  92-201;  Ga.  L.  1943,  p.  348,  §  1;  Ga.  L.  1946,  p.  12,  §  1; 
Ga.  L.  1947,  p.  1183,  §§  1,  2;  Ga.  L.  1955,  p.  262,  §  1;  Ga.  L.  1965,  p. 
182,  §  1;  Ga.  L.  1967,  p.  629,  §  1;  Ga.  L.  1973,  p.  19,  §§  1-3;  Ga.  L. 
1973,  p.  934,  §  1;  Ga.  L.  1976,  p.  639,  §  1;  Ga.  L.  1977,  p.  1152,  §§  1, 
2;  Code  1933,  §  91A-1102,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L. 
1979,  p.  5,  §§  29A,  30;  Ga.  L.  1982,  p.  3,  §  48;  Ga.  L.  1984,  p.  520,  §  1; 
Ga.  L.  1984,  p.  1058,  §  1;  Ga.  L.  1984,  p.  1253,  §  1;  Ga.  L.  1987,  p. 
191,  §  9;  Ga.  L.  1994,  p.  927,  §  1;  Ga.  L.  1994,  p.  965,  §  1;  Ga.  L. 
1995,  p.  233,  §  1;  Ga.  L.  1995,  p.  1302,  §  14;  Ga.  L.  1997,  p.  963,  §  1; 
Ga.  L.  1998,  p.  1015,  §  1;  Ga.  L.  1998,  p.  1150,  §  2;  Ga.  L.  2001,  p. 
1098,  §  3;  Ga.  L.  2006,  p.  235,  §  1/HB  173;  Ga.  L.  2006,  p.  376, 
§  1/HB  848;  Ga.  L.  2007,  p.  341,  §  1/HB  445;  Ga.  L.  2010,  p.  987, 
§  1/HB  1186;  Ga.  L.  2014,  p.  679,  §  1/HB  788;  Ga.  L.  2016,  p.  864, 
§  48/HB  737;  Ga.  L.  2017,  p.  55,  §  2/HB  196;  Ga.  L.  2017,  p.  774, 
§  48/HB  323.) 
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Delayed  effective  date.  —  Ga.  L. 
2017,  p.  55,  §  4/HB  196  provides  that  the 
2017  amendment  to  paragraph  (a)(13)  be¬ 
comes  effective  upon  voter  approval  at  the 
November,  2018  general  election.  This 
Code  section,  as  set  out  above,  does  not 
reflect  the  amendment  by  that  Act  owing 
to  the  delayed  effective  date.  After  ap¬ 
proval  by  the  voters,  paragraph  (a)(13) 
will  read  as  follows:  “(A)  All  property  of 
any  nonprofit  home  for  the  mentally  dis¬ 
abled  used  in  connection  with  its  opera¬ 
tion  when  the  home  for  the  mentally  dis¬ 
abled  has  no  stockholders  and  no  income 
or  profit  which  is  distributed  to  or  for  the 
benefit  of  any  private  person  and  when 
the  home  is  qualified  as  an  exempt  orga¬ 
nization  under  the  United  States  Internal 
Revenue  Code  of  1954,  Section  501(c)(3), 
as  amended,  and  Code  Section  48-7-25, 
and  is  subject  to  the  laws  of  this  state 
regulating  nonprofit  and  charitable  corpo¬ 
rations. 

“(B)  Property  exempted  by  this  para¬ 
graph  shall  not  include  property  of  a  home 
for  the  mentally  disabled  held  primarily 
for  investment  purposes  or  used  for  pur¬ 
poses  unrelated  to  the  providing  of  resi¬ 
dential  or  health  care  to  the  mentally 
disabled. 

“(C)  For  purposes  of  this  paragraph, 
indirect  ownership  of  such  home  for  the 
mentally  disabled  through  a  limited  liabil¬ 
ity  company  that  is  fully  owned  by  such 
exempt  organization  shall  be  considered 
direct  ownership. 

“(D)  For  purposes  of  this  paragraph,  the 
participation  of  a  business  corporation  or 
other  entity  or  person  in  the  indirect  own¬ 
ership  of  such  home  for  the  mentally  dis¬ 
abled,  as  a  member  of  the  limited  liability 
company  or  limited  partner  of  the  part¬ 
nership  that  is  the  direct  owner  of  such 
home,  for  the  purpose  of  providing  financ¬ 
ing  for  the  construction  or  renovation  of 
such  home  in  return  for  a  share  of  any  tax 
credits  pursuant  to  United  States  Internal 
Revenue  Code  of  1986,  Section  42,  as 
amended,  and  which  relinquishes  all  own¬ 
ership  of  such  home  upon  the  completion 
of  its  obligation  under  the  financing  agree¬ 
ment,  shall  not  operate  to  disqualify  such 
home  for  the  exemption  under  this  para¬ 
graph;”. 

The  2016  amendment,  effective  May 
3,  2016,  part  of  an  Act  to  revise,  modern¬ 


ize,  and  correct  the  Code,  revised  punctu¬ 
ation  in  subsection  (a)  and  substituted  “a 
historical”  for  “an  historical”  in  paragraph 
(a)(15). 

The  2017  amendments.  —  The  first 
2017  amendment,  substituted  a  period  for 
the  semicolon  at  the  end  of  subparagraph 
(a)(13)(B);  and  added  subparagraphs 
(a)(13)(C)  and  (a)(13)(D).  For  effective 
date  of  this  amendment,  see  the  delayed 
effective  date  note.  The  second  2017 
amendment,  effective  May  9,  2017,  part  of 
an  Act  to  revise,  modernize,  and  correct 
the  Code,  inserted  “the  term”  near  the 
beginning  of  the  second  sentence  of  para¬ 
graph  (a)(15). 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2001,  in  subpar¬ 
agraph  (a)(12)(C),  the  subparagraph  “(C)” 
designation  was  capitalized  and  a  semico¬ 
lon  was  substituted  for  the  period  at  the 
end  of  the  subparagraph. 

Editor’s  notes.  —  Ga.  L.  1984,  p.  520, 
§  2  and  Ga.  L.  1984,  p.  1253,  §  2,  not 
codified  by  the  General  Assembly,  pro¬ 
vided  that  those  Acts  (which  added  sub- 
paragraph  (a)(1)(C)  and  paragraph 
(a)(13),  respectively)  would  become  effec¬ 
tive  January  1,  1985,  if  approved  at  a 
referendum  conducted  in  conjunction  with 
the  November  1984  general  election,  and 
would  apply  to  all  tax  years  beginning  on 
or  after  January  1,  1985;  otherwise,  the 
amendments  by  those  Acts  would  be  void. 
Both  amendments  were  approved  by  a 
statewide  referendum  held  on  November 
6,  1984. 

Ga.  L.  1984,  p.  1058,  §  9,  not  codified  by 
the  General  Assembly,  provided  as  fol¬ 
lows:  “In  the  event  of  any  conflict  between 
this  Act  and  any  other  Act  of  the  1984 
General  Assembly  the  provisions  of  such 
other  Act  shall  control  over  the  provisions 
of  this  Act.” 

■  Ga.  L.  1987,  p.  191,  §  10,  not  codified  by 
the  General  Assembly,  provided  that  that 
Act  applies  to  taxable  years  ending  on  or 
after  March  11,  1987,  and  that  a  taxpayer 
with  a  taxable  year  ending  on  or  after 
January  1,  1987,  and  before  March  11, 
1987,  may  elect  to  have  the  provisions  of 
that  Act  apply. 

Ga.  L.  1987,  p.  191,  §  10,  not  codified  by 
the  General  Assembly,  also  provided  that 
tax,  penalty,  and  interest  liabilities  and 
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refund  eligibility  for  prior  taxable  years 
shall  not  be  affected  by  that  Act. 

Ga.  L.  1987,  p.  191,  §  10,  not  codified  by 
the  General  Assembly,  also  provided  that 
provisions  of  the  federal  Tax  Reform  Act  of 
1986  and  of  the  Internal  Revenue  Code  of 
1986  which  as  of  January  1,  1987,  were 
not  yet  effective  become  effective  for  pur¬ 
poses  of  Georgia  taxation  on  the  same 
dates  as  they  become  effective  for  federal 
purposes. 

The  state-wide  referendum  (Ga.  L. 
1994,  p.  927)  which  would  have  added  a 
new  paragraph  (a)(10.1),  concerning  blue¬ 
berry  plants,  was  defeated  at  the  general 
election  in  November,  1994. 

The  state-wide  referendum  (Ga.  L. 

1994,  p.  965)  which  added  paragraph  (a) 
(14)  was  approved  by  a  majority  of  the 
qualified  voters  voting  at  the  general  elec¬ 
tion  held  in  November,  1994,  and  took 
effect  January  1,  1995. 

The  state-wide  referendum  (Ga.  L. 

1995,  p.  233)  which  added  paragraph 
(a)(15)  was  approved  by  a  majority  of  the 
qualified  voters  voting  at  the  general  elec¬ 
tion  held  in  November,  1996,  and  took 
effect  on  January  1,  1997. 

The  state-wide  referendum  (Ga.  L. 
1998,  p.  1015)  which  provided  for  an  ad 
valorem  tax  exemption  for  church  conven¬ 
tion  property  was  approved  by  a  majority 
of  the  qualified  voters  voting  at  the  No¬ 
vember  1998  general  election. 

The  state-wide  referendum  (Ga.  L. 
1998,  p.  1150)  which  provided  for  an  ad 
valorem  tax  exemption  for  livestock  and 
crops  was  approved  by  a  majority  of  the 
voters  voting  at  the  November  1998  gen¬ 
eral  election. 

The  state-wide  referendum  (Ga.  L. 
2000,  p.  813,  §  2),  which  would  have 
added  a  new  paragraph  (a)(  16),  relating  to 
exemption  from  ad  valorem  taxation  of 
property  owned  by  an  Elks  Lodge,  was 
defeated  at  the  November  7,  2000  general 
election. 

Ga.  L.  2001,  p.  1098,  §  3,  which 
amended  this  Code  section,  purported  to 
amend  Code  Section  48-5-40  but  actually 
amended  Code  Section  48-5-41. 

The  state-wide  referendum  (Ga.  L. 
2002,  p.  994,  §  2),  which  would  have 
added  a  new  paragraph  (a)(  16),  relating  to 
exemption  from  ad  valorem  taxation  of 


property  owned  by  a  nonprofit  corporation 
housing  a  medical  museum  or  medical 
society,  was  defeated  at  the  November, 
2002  general  election. 

The  state-wide  referendum  (Ga.  L. 
2002,  p.  1057,  §§  1  and  2),  which  would 
have  added  a  new  paragraph  (a)(16)  and 
revised  subsections  (c)  and  (d),  relating  to 
exemption  from  ad  valorem  taxation  of 
certain  commercial  fishing  vessels,  was 
defeated  at  the  November,  2002  general 
election. 

Ga.  L.  2006,  p.  235,  §  2/HB  173,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  that,  if  approved,  the  amendment  to 
paragraph  (a)(14)  by  that  Act  shall  apply 
to  all  taxable  years  beginning  on  or  after 
January  1,  2007. 

The  state-wide  referendum  (Ga.  L. 
2006,  p.  235,  §  2/HB  173),  which  desig¬ 
nated  former  paragraph  (a)(14)  as  subpar¬ 
agraph  (a)(14)(A),  inserted  “or”  at  the  end, 
and  added  subparagraph  (a)(14)(B),  relat¬ 
ing  to  exemption  from  ad  valorem  taxa¬ 
tion  for  veterans  organizations  which  re¬ 
furbish  historic  military  aircraft,  was 
approved  by  a  majority  of  qualified  voters 
at  the  November  7,  2006  general  election. 

The  state-wide  referendum  (Ga.  L. 
2006,  p.  376,  §  2/HB  848),  which  desig¬ 
nated  former  subsection  (d)  as  paragraph 
(d)(1),  and  in  paragraph  (d)(1),  added  “Ex¬ 
cept  as  otherwise  provided  in  paragraph 
(2)  of  this  subsection,”  at  the  beginning, 
and  added  paragraph  (d)(2)  was  approved 
by  a  majority  of  qualified  voters  at  the 
November  7,  2006  general  election. 

The  state-wide  referendum  (Ga.  L. 
2014,  p.  679,  §  3/HB  788),  which  added 
subparagraph  (a)(1)(F),  was  approved  by  a 
majority  of  qualified  voters  at  the  Novem¬ 
ber  4,  2014  general  election. 

Law  reviews.  —  For  article  discussing 
tax  exemptions  and  deductions  as  incen¬ 
tives  for  establishment  of  foreign  business 
in  Georgia,  see  27  Mercer  L.  Rev.  629 
(1976).  For  article  surveying  legislative 
and  judicial  developments  in  Georgia  local 
government  law  for  1978-79,  see  31  Mer¬ 
cer  L.  Rev.  155  (1979).  For  article, 
“Tax-exempt  Financing  of  Private  Busi¬ 
ness:  Structural  Approaches,”  see  16  Ga. 
St.  B.  J.  8  (1979).  For  survey  article  on 
local  government  law,  see  34  Mercer  L. 
Rev.  225  (1982).  For  annual  survey  of  real 
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property  law,  see  35  Mercer  L.  Rev.  257 
(1983).  For  annual  survey  of  state  and 
local  tax  law,  see  35  Mercer  L.  Rev.  281 
(1983).  For  annual  survey  of  state  and 
local  taxation,  see  38  Mercer  L.  Rev.  337 
(1986).  For  annual  survey  of  state  and 
local  taxation,  see  42  Mercer  L.  Rev.  421 
(1990).  For  article,  “Freeport  Exemption 
from  Property  Taxes  for  Inventory  Stored 
in  Georgia  But  Destined  for  Shipment 
Out-of-State,”  see  28  Ga.  St.  B.  J.  108 
(1991).  For  survey  article  on  real  property 
law,  see  59  Mercer  L.  Rev.  371  (2007). 

For  note  on  discriminatory  charitable 
trusts  in  Georgia,  with  regard  to  applica¬ 
tion  of  the  cy  pres  doctrine,  in  light  of 
Evans  v.  Newton,  382  U.S.  296,  86  S.  Ct. 


486,  15  L.  Ed.  2d  373  (1966),  see  6  Ga.  St. 
B.  J.  428  (1970). 

For  comment  criticizing  Elder  v.  Henri¬ 
etta  Egleston  Hosp.  for  Children,  Inc.,  205 
Ga.  489,  53  S.E.2d  751  (1949),  holding 
hospital  property  exempt  from  taxation, 
even  though  income  is  derived  therefrom, 
when  income  was  applied  exclusively  to 
maintenance  and  charitable  purposes,  see 
1  Mercer  L.  Rev.  Ill  (1949).  For  comment 
on  Delta  Airlines  v.  Coleman,  219  Ga.  12, 
131  S.E.2d  768  (1963),  see  26  Ga.  B.  J.  201 
(1963).  For  comment  as  to  tax  exempt 
status  of  church  administrative  offices,  in 
light  of  Leggett  v.  Macon  Baptist  Ass’n, 
232  Ga.  27,  205  S.E.2d  197  (1974),  see  26 
Mercer  L.  Rev.  361  (1974). 


JUDICIAL  DECISIONS 


Analysis 

General  Consideration 

Public  Property 

Places  of  Religious  Worship 

Cemeteries 

Institutions  of  Purely  Public  Charity 
Educational  Institutions 
Farm  Products 
Hospitals 

General  Consideration 

Constitution  does  not  itself  exempt 
anything,  but  only  grants  power  to  the 
General  Assembly  to  exempt  the  enumer¬ 
ated  property,  expressly  denying  the  leg¬ 
islature  power  to  exempt  any  other.  Trust¬ 
ees  of  Academy  v.  Bohler,  80  Ga.  159,  7 
S.E.  633  (1887)  (See  also,  6  Enc.  Dig.  84). 

Effect  of  Act  not  providing  for  enu¬ 
merated  exemptions.  —  Failure  of  an 
Act  providing  for  a  general  tax,  ad  va¬ 
lorem  on  all  property,  to  make  any  refer¬ 
ence  to  the  property  permanently  ex¬ 
empted  from  taxation  by  this  statute,  does 
not  render  the  Act  unconstitutional  or 
make  such  property  taxable  thereunder. 
Blount  v.  Munroe,  60  Ga.  61  (1878). 

Exemptions  strictly  construed  and 
must  follow  intent  of  General  Assem¬ 
bly.  —  Exemptions  from  taxation  must  be 
strictly  construed,  and  an  exemption  will 
not  be  held  to  be  conferred  unless  the 
terms  under  which  the  exemption  is 
granted  clearly  and  distinctly  show  that 


such  was  the  intention  of  the  General 
Assembly.  Gold  Kist,  Inc.  v.  Jones,  231  Ga. 
881,  204  S.E. 2d  584  (1974). 

Construction  following  2007 
amendment.  —  In  order  for  an  institu¬ 
tion  to  be  granted  a  property  tax  exemp¬ 
tion  pursuant  to  O.C.G.A.  §  48-5-41(a)(4), 
the  institution  must  satisfy  certain  factors 
(the  owner  must  be  an  institution  devoted 
entirely  to  charitable  pursuits,  the  chari¬ 
table  pursuits  of  the  owner  must  be  for  the 
benefit  of  the  public,  and  the  use  of  the 
property  must  be  exclusively  devoted  to 
those  charitable  pursuits)  and  O.C.G.A. 
§  48-5-41  because  the  General  Assembly 
must  have  intended  to  allow  those  insti¬ 
tutions  that  otherwise  qualify  as  a  purely 
public  charity  to  use  their  property  to 
raise  income  from  activities  that  are  not 
necessarily  charitable  in  nature  so  long  as 
the  primary  purpose  of  the  property  was 
charitable  and  any  income  is  used  exclu¬ 
sively  for  the  operation  of  that  charitable 
institution,  O.C.G.A.  §  48-5-41(d)(l),  (2); 
when  the  General  Assembly  passed  the 
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2007  amendment,  the  General  Assembly 
did  not  intend  a  change  to  the  effect  of 
O.C.G.A.  §  48-5-41(d)(2)  but  only  sought 
to  make  clear  that,  in  order  to  be  granted 
an  exemption,  any  charitable  institution 
must  be  otherwise  qualified  as  a  purely 
public  charity,  which  includes  meeting  the 
requirement  that  the  property  be  used 
exclusively  for  the  charitable  pursuits  of 
the  institution,  and  the  2007  amendment 
does  not  effect  a  change  to  existing  law 
since  a  charitable  institution,  even  before 
the  2007  amendment,  had  to  qualify  as  a 
purely  public  charity  under  O.C.G.A. 
§  48-5-4 1(a)(4)  because,  according  to  the 
statutory  terms,  O.C.G.A.  §  48-5-41(d)(2) 
would  not  even  apply  unless  the  former 
provision  was  first  satisfied.  Nuci  Phillips 
Mem.  Found,  v.  Athens-Clarke  County  Bd. 
of  Tax  Assessors,  288  Ga.  380,  703  S.E.2d 
648  (2010). 

Statute  is  to  be  strictly  construed. 

Brenau  Ass’n  v.  Harbison,  120  Ga.  929,  48 
S.E.  363,  1  Ann.  Cas.  836  (1904);  Mayor  of 
Gainesville  v.  Brenau  College,  150  Ga. 
156,  103  S.E.  164  (1920). 

Since  taxation  is  the  rule  and  ex¬ 
emption  is  the  exception,  tax  exemp¬ 
tions  are  to  be  strictly  construed.  Leggett 
v.  Macon  Baptist  Ass’n,  232  Ga.  27,  205 
S.E. 2d  197  (1974). 

All  exemptions  from  taxation  must 
be  strictly  construed  in  favor  of  tax¬ 
ing  authorities  and  against  the  tax¬ 
payer.  Collins  v.  Mills,  198  Ga.  18,  30 
S.E. 2d  866  (1944);  Presbyterian  Ctr.,  Inc. 
v.  Henson,  221  Ga.  750,  146  S.E.2d  903 
(1966);  Johnson  v.  Wormsloe  Found.,  Inc., 
228  Ga.  722,  187  S.E.2d  682  (1972); 
Annandale  at  Suwanee,  Inc.  v.  Gwinnett 
County  Bd.  of  Tax  Assessors,  242  Ga.  241, 
248  S.E. 2d  640  (1978). 

Exemptions  not  to  be  unreasonably 
construed.  —  While  it  is  the  rule  that  all 
grants  of  exemption  from  taxation  must 
be  strictly  construed  in  favor  of  the  state, 
and  that  nothing  passes  by  implication, 
this  rule  must  not  be  pushed  to  unreason¬ 
ableness.  Roberts  v.  Atlanta  Baptist  Ass’n, 
240  Ga.  503,  241  S.E.2d  224  (1978). 

Requirements  of  subsections  (c) 
and  (d)  of  O.C.G.A.  §  48-5-41  must  also 
be  complied  with  by  any  institution  that 
qualifies  under  paragraph  (a)(4)  as  an 
institution  of  purely  public  charity  in  or¬ 


der  to  entitle  that  institution  to  exemption 
from  ad  valorem  taxation.  York  Rite  Bod¬ 
ies  v.  Board  of  Equalization,  261  Ga.  558, 
408  S.E. 2d  699  (1991). 

Property  not  exempt  during  reno¬ 
vation.  —  Given  the  statutory  language, 
binding  precedents  interpreting  that  lan¬ 
guage,  and  governing  principles  applica¬ 
ble  when  discerning  entitlement  to  tax 
exemptions,  the  court  was  without  au¬ 
thority  to  effectively  expand  upon  the 
reaches  of  O.C.G.A.  §  48-5-41(a)(4).  The 
organization’s  cited  “use”  of  the  property 
during  the  property’s  renovation  did  not 
bring  the  property  within  the  ambit  of 
§  48-5-41(a)(4).  H.O.P.E.  Through  Divine 
Interventions,  Inc.  v.  Fulton  County  Bd.  of 
Tax  Assessors,  318  Ga.  App.  592,  734 
S.E. 2d  288  (2012). 

Until  property  gets  into  form  of 
enumerated  items  or  articles,  no  ex¬ 
emption  obtains.  Trustees  of  Academy  v. 
Bohler,  80  Ga.  159,  7  S.E.  633  (1887). 

Exemption  is  not  release  in 
personam,  but  in  rem,  and  the  res  to 
which  the  release  applies  must  be  found 
and  identified  by  the  officer,  or  no  exemp¬ 
tion  can  be  recognized.  Trustees  of  Acad¬ 
emy  v.  Bohler,  80  Ga.  159,  7  S.E.  633 
(1887). 

Reviewing  court  lacked  subject 
matter  jurisdiction.  —  Reviewing  court 
lacked  subject  matter  jurisdiction  to  con¬ 
sider  value  and  uniformity  in  an  appeal  of 
a  decision  of  the  Hall  County  Board  of 
Equalization  (BOE)  as  a  hospital  did  not 
present  those  issues  in  the  underlying 
administrative  tax  case,  which  was  lim¬ 
ited  to  O.C.G.A.  §  48-5-41(a)(5),  and  its 
application;  further,  as  there  was  no  Hall 
County  Board  of  Tax  Assessors  decision 
concerning  value  and  uniformity  that 
could  have  been  appealed  to  the  BOE, 
there  was  no  appeal  to  the  BOE  on  those 
issues  that  could  have  been  waived  by 
mutual  agreement  and  initiated,  instead, 
in  the  reviewing  court  under  O.C.G.A. 
§  48-5-311(g)(l).  Hall  County  Bd.  of  Tax 
Assessors  v.  Northeast  Ga.  Health  Sys., 
317  Ga.  App.  389,  730  S.E.2d  715  (2012). 

It  is  the  use  made  of  private  prop¬ 
erty  which  renders  the  property  ex¬ 
empt  or  nonexempt,  and  not  the  pur¬ 
chase  and  sale  thereof.  Georgia 
Mausoleum  Co.  v.  City  of  Dublin,  147  Ga. 
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General  Consideration  (Cont’d) 

652,  95  S.E.  233  (1918). 

Use  of  income  derived  from  private 
property  is  not  determinative  of  the 
property’s  exempt  status.  Trustees  of 
Academy  v.  Bohler,  80  Ga.  159,  7  S.E.  633 
(1887);  Massenburg  v.  Grand  Lodge,  F.  & 
A.M.,  81  Ga.  212,  7  S.E.  636  (1888); 
Mundy  v.  Van  Hoose,  104  Ga.  292,  30  S.E. 
783  (1898). 

It  is  not  the  declared  purpose  of 
incorporation  which  determines 
whether  corporate  property  is  ex¬ 
empt.  Baggett  v.  Georgia  Conference 
Ass’n  of  Seventh  Day  Adventists,  157  Ga. 
488,  121  S.E.  838  (1924). 

Extent  of  land  exempted.  —  Build¬ 
ings  which  are  exempt  from  taxation  un¬ 
der  this  statute  embrace  the  land  upon 
which  such  buildings  are  located  and  the 
land  adjacent  thereto  necessary  for  their 
proper  use.  Mayor  of  Gainesville  v. 
Brenau  College,  150  Ga.  156,  103  S.E.  164 
(1920);  Hurlbutt  Farm  v.  Medders,  157 
Ga.  258,  121  S.E.  321  (1924);  Baggett  v. 
Georgia  Conference  Ass’n  of  Seventh  Day 
Adventists,  157  Ga.  488,  121  S.E.  838 
(1924). 

Scheme  of  exemption  as  to  other 
than  public  property  seems  to  be  this: 
to  exempt  all  that  is  used  immediately 
and  directly  as  a  part  of  the  establishment 
in  the  conduct  of  the  regular  business 
there  carried  on,  but  not  such  as  may  be 
devoted  to  other  uses,  such  as  farming, 
merchandising,  manufacturing,  etc.,  and 
from  which  profit  or  income  is  derived. 
Trustees  of  Academy  v.  Bohler,  80  Ga.  159, 
163,  7  S.E.  633  (1887). 

Municipal  bonds.  —  Bonds  issued  by 
a  municipal  corporation  of  this  state,  as 
evidence  of  a  loan  made  to  it,  are  instru¬ 
mentalities  of  the  government  which  cre¬ 
ates  the  municipal  corporation  and  are 
not  taxable  by  this  state  or  any  county 
thereof  while  in  the  hands  of  a  resident  of 
this  state.  Penick  v.  Foster,  129  Ga.  217, 
58  S.E.  773,  12  L.R.A.  1159,  12  Ann.  Cas. 
346  (1907). 

City  not  entitled  to  exemption.  — 

When  real  property  owned  by  a 
tax-exempt  development  authority  was 
sold  to  a  city,  the  city  was  not  entitled  to 
piggyback  onto  the  authority’s  exemption; 


furthermore,  the  city’s  lease  of  the  prop¬ 
erty  to  another  city  was  not  a  governmen¬ 
tal  purpose  under  O.C.G.A.  §  48-5-41,  as 
there  was  nothing  in  the  record  to  indicate 
that  the  city  entered  into  the  lease  in 
anything  other  than  the  city’s  proprietary 
capacity,  and  the  lease  was  a 
profit-generating  undertaking  for  the  city. 
Clayton  County  Bd.  of  Tax  Assessors  v. 
City  of  Atlanta,  286  Ga.  App.  193,  648 
S.E. 2d  701  (2007),  cert,  denied,  No. 
S07C1645,  2008  Ga.  LEXIS  111  (Ga. 
2008);  overruled  on  other  grounds  by 
Gilmer  County  Bd.  of  Tax  Assessors  v. 
Spence,  309  Ga.  App.  482,  711  S.E. 2d  51 
(2011). 

In  a  declaration  suit,  a  city  was  properly 
determined  not  to  be  a  local  authority  as 
that  term  is  used  in  O.C.G.A. 
§  48-13-13(5)  and,  thus,  was  subject  to 
the  levy  of  occupation  taxes  by  another 
municipality  for  the  city’s  proprietary  op¬ 
erations  at  the  city’s  airport,  which  was  in 
the  other  municipality’s  city  limits,  be¬ 
cause  the  terms  local  authority  and  mu¬ 
nicipality  were  not  the  same  under  the 
statute.  City  of  Atlanta  v.  City  of  College 
Park,  292  Ga.  741,  741  S.E.2d  147  (2013). 

Burden  of  proving  a  tax  exemption 
under  this  statute  is  on  party  seeking 
exemption.  See  Thomas  v.  Northeast  Ga. 
Council,  Inc.  BSA,  241  Ga.  291,  244 
S.E. 2d  842  (1978). 

Trial  court’s  determination  that  a 
county  board  of  tax  assessors  did  not  have 
to  prove  the  board’s  assessment  on  a  min¬ 
istry’s  property  by  a  preponderance  of  the 
evidence,  under  O.C.G.A.  §  48-5-311(c), 
was  proper  as  the  appellate  procedure  for 
assessments  was  based  on  both  O.C.G.A. 
§§  48-5-41  and  48-5-3 11(c),  which  were 
read  in  pari  materia;  under  O.C.G.A. 
§  48-5-41,  the  ministry  which  was  seek¬ 
ing  the  exemption  had  the  burden  of  proof 
to  show  its  entitlement,  and  the  board  had 
the  burden  of  proof  by  a  preponderance  of 
the  evidence  that  its  assessment  was  cor¬ 
rect  under  O.C.G.A.  §  48-5-311(c).  Lamad 
Ministries,  Inc.  v.  Dougherty  County  Bd. 
of  Tax  Assessors,  268  Ga.  App.  798,  602 
S.E. 2d  845  (2004). 

Whether  property  is  subject  to  exe¬ 
cution  of  judgment  depends  on 
whether  subject  to  taxation.  —  It  has 

been  held  that  since  the  public  welfare  is  a 
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dominant  consideration  as  to  both  exemp¬ 
tion  from  taxation  and  immunity  from 
suit,  and  since  it  is  the  prerogative  of  the 
legislature  to  declare  the  policy  of  the 
state  touching  the  general  welfare,  the 
test  as  to  whether  property  is  subject  to 
execution  of  a  judgment  is  whether  the 
property  is  subject  to  taxation.  Mack  v. 
Big  Bethel  A.M.E.  Church,  Inc.,  125  Ga. 
App.  713,  188  S.E.2d  915  (1972). 

Mandamus  for  levy  in  case  of  illegal 
exemption.  —  If  there  has  been  an  illegal 
exemption,  and  a  refusal  to  levy,  the  levy 
may  be  compelled  by  mandamus.  Ford  v. 
Mayor  of  Cartersville,  84  Ga.  213,  10  S.E. 
732  (1890). 

Attorney’s  law  library.  —  An  attor¬ 
ney’s  law  library,  which  is  maintained  in 
connection  with  the  practice  of  his  or  her 
profession,  is  not  exempted  from  ad  va¬ 
lorem  taxation  by  Georgia’s  constitution, 
nor  is  the  attorney’s  library  exempted  by 
any  legislation  enacted  pursuant  to  the 
constitution.  Clayton  County  Bd.  of  Tax 
Assessors  v.  King,  260  Ga.  495,  397  S.E. 2d 
293  (1990). 

Lending  money  to  partnership  is 
not  charity.  —  Because  an  owner  gave  a 
limited  partnership — in  which  an  entity 
controlled  by  the  owner  had  a  nominal 
interest — a  loan  that  was  not  expected  to 
be  repaid,  the  loan  did  not  serve  a  chari¬ 
table  purpose  and  violated  the  owner’s 
articles  of  incorporation;  therefore,  the 
owner  was  not  entitled  to  an  ad  valorem 
tax  exemption  under  O.C.G.A. 
§  48-5-41(a)(4).  P’ship  Hous.  Affordable  to 
Soc’y  Everywhere,  Inc.  v.  Decatur  County 
Bd.  of  Tax  Assessors,  312  Ga.  App.  663, 
719  S.E. 2d  556  (2011),  cert,  denied,  No. 
S12C0523,  2012  Ga.  LEXIS  667  (Ga. 
2012). 

Collateral  estoppel.  —  Collateral  es¬ 
toppel  prevented  redundant  litigation  of 
the  same  question  of  a  statute’s  applica¬ 
tion  to  a  taxpayer’s  status;  an  earlier 
decision  finding  that  an  owner’s  real  prop¬ 
erty  was  exempt  from  ad  valorem  taxes 
barred  relitigation  of  the  owner’s  tax  ex¬ 
empt  status.  Davis  v.  Birdsong,  275  F.2d 
113  (5th  Cir.  1960). 

Cited  in  Teachers  Retirement  Sys.  v. 
City  of  Atlanta,  249  Ga.  196,  288  S.E.2d 
200  (1982);  J.A.T.T.  Title  Holding  Corp.  v. 
Roberts,  173  Ga.  App.  902,  328  S.E.2d  770 


(1985);  Marathon  Inv.  Corp.  v.  Spinkston, 
281  Ga.  888,  644  S.E.2d  133  (2007);  Clay¬ 
ton  County  Bd.  of  Tax  Assessors  v.  City  of 
Atlanta,  299  Ga.  App.  233,  682  S.E.2d  328 
(2009). 

Public  Property 

Purpose  of  exemption.  —  Public 
property  is  not  subject  to  taxation.  This 
immunity  rests  upon  the  most  fundamen¬ 
tal  principles  of  government;  being  neces¬ 
sary,  that  the  functions  of  government  be 
not  unduly  impeded,  and  that  the  govern¬ 
ment  be  not  forced  into  the  inconsistency 
of  taxing  itself  in  order  to  raise  money  to 
pay  over  to  itself.  Penick  v.  Foster,  129  Ga. 
217,  58  S.E.  773,  12  L.R.A.  1159,  12  Ann. 
Cas.  346  (1907);  State  v.  Western  & 
A.R.R.,  136  Ga.  619,  71  S.E.  1055  (1911). 

What  constitutes  public  property. 
—  “Public  property,”  in  the  sense  it  is  used 
in  the  provision  for  rendering  property 
exempt,  means  property  belonging  to  the 
state,  or  the  political  divisions  thereof, 
such  as  counties,  cities,  towns,  and  the 
like.  Mundy  v.  Van  Hoose,  104  Ga.  292,  30 
S.E.  783  (1898). 

Public  property  embraces  only  such 
property  as  is  owned  by  the  state  or  some 
political  division  thereof,  and  title  to 
which  is  vested  directly  in  the  state  or  one 
of  the  state’s  subordinate  political  divi¬ 
sions,  or  in  some  person  holding  exclu¬ 
sively  for  the  benefit  of  the  state  or  subor¬ 
dinate  public  corporation.  Board  of 
Trustees  v.  City  of  Atlanta,  113  Ga.  883,  39 
S.E.  394,  54  L.R.A.  806  (1901);  Culbreth  v. 
Southwest  Ga.  Regional  Hous.  Auth.,  199 
Ga.  183,  33  S.E.2d  684  (1945). 

When  property  deemed  dedicated 
to  public  use.  —  Mere  use  of  one’s  prop¬ 
erty  by  a  small  portion  of  the  public,  even 
for  an  extended  period  of  time,  will  not 
amount  to  a  dedication  of  the  property  to  a 
public  use,  unless  it  appears  clearly  that 
there  was  an  intention  to  dedicate  and 
that  this  dedication  was  accepted  by  the 
public  for  public  use.  Johnson  v.  Wormsloe 
Found.,  Inc.,  228  Ga.  722,  187  S.E. 2d  682 
(1972). 

Showing  of  intent  to  dedicate  to  the 
public  use.  — An  intention  on  the  part  of 
the  owner  to  dedicate  the  owner’s  prop¬ 
erty  to  the  public  use  must  be  shown  in 
order  to  claim  a  tax  exemption,  whether 
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such  dedication  is  express  or  implied. 
When  an  implied  dedication  is  claimed, 
the  facts  relied  on  must  be  such  as  to 
clearly  indicate  a  purpose  on  the  part  of 
the  owner  to  abandon  the  owner’s  per¬ 
sonal  dominion  over  the  property  and  to 
devote  the  property  to  a  definite  public 
use.  Johnson  v.  Wormsloe  Found.,  Inc., 
228  Ga.  722,  187  S.E.2d  682  (1972). 

Public  property  not  taxed  whether 
income  derived  or  not.  - —  Proviso  in 
paragraph  (5)  (see  now  subsection  (c))  of 
this  statute,  which  excludes  property  used 
for  purposes  of  private  or  corporate  profit 
or  income,  does  not  apply  to  public  prop¬ 
erty.  Public  property  is  not  taxed,  whether 
income  be  derived  from  the  property  or 
not.  Trustees  of  Academy  v.  City  Council, 
90  Ga.  634,  17  S.E.  61,  20  L.R.A.  151 
(1892). 

Total  acreage  owned  by  one  politi¬ 
cal  subdivision  inside  another.  —  Tax 

exemption  provided  by  subsection 
(a)(l)(B)(ii)  of  O.C.G.A.  §  48-5-41  refers  to 
total  acreage  owned  by  one  political  sub¬ 
division  inside  another,  and  not  to  the  size 
of  the  individual  tract  of  land  under  con¬ 
sideration.  The  total  quantity  of  land 
owned  within  the  territory  must  be  aggre¬ 
gated  for  purposes  of  determining 
whether  it  amounts  to  300  acres  or  less. 
City  of  Atlanta  v.  Clayton  County  Bd.  of 
Tax  Assessors,  189  Ga.  App.  50,  375 
S.E. 2d  75  (1988),  cert,  denied,  189  Ga. 
App.  911,  375  S.E. 2d  75  (1989). 

Exemption  of  300-acre  parcels  not 
an  arbitrary  classification.  —  Exemp¬ 
tion  of  300  acres  or  less  from  the  provision 
for  taxation  of  public  real  property  owned 
by  a  city  outside  the  city’s  territorial  limits 
is  not  an  arbitrary  classification  of  prop¬ 
erty  for  taxation,  because  the  quantity  of 
land  held  by  a  city  in  a  county  which 
contains  no  part  of  the  city  has  a  reason¬ 
able  relationship  to  the  right  of  the  county 
to  subject  the  land  to  taxation.  Since  the 
finances  of  a  county  could  be  adversely 
affected  by  large  quantities  of  tax  exempt 
land  within  the  county’s  boundaries,  there 
must  be  some  limit  of  acreage  in  order  to 
distinguish  a  smaller  tract  from  a  larger 
tract,  and  consequently,  such  a  classifica¬ 
tion  does  not  offend  Ga.  Const.  1976,  Art. 


VII,  Sec.  I,  Para.  IV  (see  now  Ga.  Const. 
1983,  Art.  VII,  Sec.  Ill,  Para.  II).  City  of 
Atlanta  v.  Spence,  242  Ga.  194,  249  S.E. 2d 
554  (1978). 

Leasehold  estate  severed  from  a  fee 
in  public  property  can  be  taxed.  See 

Delta  Air  Lines  v.  Coleman,  219  Ga.  12, 
131  S.E. 2d  768,  cert,  denied,  375  U.S.  904, 
84  S.  Ct.  195,  11  L.  Ed.  2d  145  (1963),  for 
comment  see  26  Ga.  B.J.  201  (1963). 

Lease  of  property  in  public  airport. 
—  Operation  of  central  food  and  beverage 
commissary  to  furnish  concessionaires 
open  to  the  public  within  airport  complex 
constituted  a  use  of  property  for  public 
purposes  and  was  exempt  from  taxation. 
Clayton  County  Bd.  of  Tax  Assessors  v. 
City  of  Atlanta,  164  Ga.  App.  864,  298 
S.E. 2d  544  (1982). 

Public  airport  property  leased  to  corpo¬ 
ration,  which  property  was  used  for  provi¬ 
sion  of  inflight  meals,  was  subject  to  tax¬ 
ation  where  provisions  of  lease  did  not 
preserve  the  public’s  “rightful,  equal,  and 
uniform  use”  of  the  property  as  required 
by  O.C.G.A.  §  6-3-25.  Clayton  County  Bd. 
of  Tax  Assessors  v.  City  of  Atlanta,  164  Ga. 
App.  864,  298  S.E.2d  544  (1982). 

Expansion  of  city  airport.  —  Parcel 
of  land  purchased  by  a  city  as  part  of  a 
carefully  orchestrated,  governmentally 
approved  plan  to  expand  the  city’s  airport 
was  exempt  from  ad  valorem  taxation, 
pursuant  to  O.C.G.A.  §  48-5-41(a)(l)(B), 
despite  little  activity  on  that  particular 
parcel;  the  parcel  should  be  considered  a 
part  of  all  of  the  land  in  conjunction  with 
the  airport  since  25  percent  of  the  airport 
was  developed  and  contained  facilities 
used  for  public  purposes.  City  of  Atlanta  v. 
Clayton  County  Bd.  of  Tax  Assessors,  284 
Ga.  App.  871,  645  S.E.2d  42  (2007),  cert, 
denied,  2007  Ga.  LEXIS  708  (Ga.  2007); 
overruled  on  other  grounds  by  Gilmer 
County  Bd.  of  Tax  Assessors  v.  Spence, 
309  Ga.  App.  482,  711  S.E.2d  51  (2011). 

Property  leased  to  airline  for  air¬ 
port  facilities  was  public  use.  —  Five 
parcels  of  property  at  a  city-owned  airport 
that  were  leased  to  an  airline  and  used  for 
hangars,  flight  kitchens,  and  air  cargo 
were  reasonably  and  uniformly  used  for 
the  public  convenience  and  welfare  to  fa¬ 
cilitate  the  effective  operation  of  the  air¬ 
port,  and  were  therefore  exempt  from  ad 
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valorem  taxation  under  O.C.G.A. 
§  48-5-41(a)(l)(B)(i).  City  of  Atlanta  v. 
Clayton  County  Bd.  of  Tax  Assessors,  306 
Ga.  App.  381,  702  S.E.2d  704  (2010),  cert, 
denied,  No.  S11C0342,  2011  Ga.  LEXIS 
222  (Ga.  2011);  overruled  on  other 
grounds  by  Gilmer  County  Bd.  of  Tax 
Assessors  v.  Spence,  309  Ga.  App.  482,  711 
S.E.2d  51  (2011). 

Public  nature  of  authorities.  —  No 

private  interest  exists  in  the  property  of 
an  authority.  The  members  thereof  may 
not  use  the  property  for  private  gain  or 
income.  An  authority  holds  title  only  for 
the  benefit  of  the  state  and  the  public,  and 
an  authority  is  an  instrumentality  of  the 
state  or  a  subordinate  public  authority  or 
corporation  of  the  state.  Hospital  Auth.  v. 
Stewart,  226  Ga.  530,  175  S.E.2d  857 
(1970). 

Hospital  authority’s  leasehold  in¬ 
terest  in  retirement  facility  was  ex¬ 
empt.  —  Hospital  authority’s  leasehold 
interest  in  a  continuing  care  retirement 
facility  was  public  property  exempt  from 
ad  valorem  taxation  under  O.C.G.A. 
§  48-5-41(a)(l);  an  earlier,  unappealed  su¬ 
perior  court  bond  validation  order  found 
that  it  was  a  public  project  within  the 
scope  of  the  Hospital  Authorities  Law, 
O.C.G.A.  §  31-7-70  et  seq.,  and  this  find¬ 
ing  was  final  and  binding.  Columbus,  Ga. 
Bd.  of  Tax  Assessors  v.  Medical  Ctr.  Hosp. 
Auth.,  338  Ga.  App.  302,  788  S.E.2d  879 
(2016). 

Property  held  by  a  hospital  author¬ 
ity  is  public  property.  —  Property,  the 
title  to  which  is  held  directly  by  a  hospital 
authority,  is  public  property  and,  there¬ 
fore,  exempt  from  ad  valorem  taxation. 
Hospital  Auth.  v.  Stewart,  122  Ga.  App. 
497,  177  S.E.2d  270  (1970). 

Effect  of  legal  title  vested  in  a 
trustee  for  the  authority.  —  That  legal 
title  to  property  is  vested  in  a  trustee  for  a 
hospital  authority  does  not  deprive  the 
property  of  the  property’s  tax-exempt  sta¬ 
tus.  Hospital  Auth.  v.  Stewart,  122  Ga. 
App.  497,  177  S.E.2d  270  (1970). 

Nonprofit  hospital  need  not  meet 
the  definition  of  O.C.G.A.  §  48-5-40(5) 
before  the  hospital  can  qualify  for  an 
exemption  under  paragraph  (a)(5)  of 
O.C.G.A.  §  48-5-41,  since  nonprofit  hospi¬ 
tals  qualifying  under  subsection  (a)(5)  are 


not  a  subclass  wholly  subsumed  by  the 
definition  in  §  48-5-40(5).  Douglas 
County  v.  Anneewakee,  Inc.,  179  Ga.  App. 
270,  346  S.E.2d  368  (1986). 

Fact  that  the  children  accepted  by 
a  psychiatric  care  hospital  had  to 
meet  certain  requirements  before  the 
children  were  eligible  to  be  admitted  and, 
thus,  the  facility  was  not  open  to  the 
whole  public,  did  not  disqualify  the  hospi¬ 
tal  from  tax  exempt  status  since  it  was 
uncontroverted  that  the  hospital  was  open 
to  the  whole  of  the  classes  for  whose  relief 
the  hospital  was  intended  or  adapted. 
Douglas  County  v.  Anneewakee,  Inc.,  179 
Ga.  App.  270,  346  S.E.2d  368  (1986). 

Building  and  stock  of  liquors 
owned  by  municipal  corporation  and 
operated  by  the  corporation  as  a  dispen¬ 
sary  are  “public  property”  within  the 
meaning  of  this  statute  and,  as  such,  are 
exempt  from  taxation.  This  is  so  although 
the  town  has  no  legal  authority  to  main¬ 
tain  and  operate  a  dispensary.  Walden  v. 
Town  of  Whigham,  120  Ga.  646,  48  S.E. 
159  (1904). 

Armory.  —  Armory  “owned”  and  occu¬ 
pied  by  a  command  of  the  volunteer  mili¬ 
tary  forces  of  the  state  is  not  within  the 
exemption.  Board  of  Trustees  v.  City  of 
Atlanta,  113  Ga.  883,  39  S.E.  394,  54 
L.R.A.  806  (1901). 

Motor  vehicle  registration  fee  not 
considered  tax  on  public  property.  — 

License  fee  provided  for  in  the  motor  ve¬ 
hicle  registration  law  is  nothing  more 
than  a  license  fee  and  is  not  in  essence  a 
revenue  raising  measure,  and,  therefore, 
does  not  amount  to  the  levying  of  a  tax 
against  public  property.  Burkett  v.  State, 
198  Ga.  747,  32  S.E.2d  797  (1945). 

Places  of  Religious  Worship 

Construction  of  term  “religious 
worship.”  —  Words  “religious  worship” 
import  a  concept  of  a  congregation  assem¬ 
bling  in  a  place  open  to  the  public  to  honor 
the  Deity  through  reverance  and  homage. 
Leggett  v.  Macon  Baptist  Ass’n,  232  Ga. 
27,  205  S.E. 2d  197  (1974). 

Unorthodoxy  will  not  serve  to  dis¬ 
qualify  a  religious  group  from  tax 
exemption,  as  long  as  the  group  holds  a 
sincere  and  meaningful  belief  in  God  oc¬ 
cupying  in  the  life  of  its  possessors  a  place 
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Places  of  Religious  Worship  (Cont’d) 

parallel  to  that  occupied  by  God  in  tradi¬ 
tional  religions,  and  dedicates  itself  to  the 
practice  of  that  belief.  Roberts  v. 
Ravenwood  Church  of  Wicca,  249  Ga.  348, 
292  S.E.2d  657  (1982). 

What  constitutes  a  place  of  reli¬ 
gious  worship.  —  A  building  is  not  nec¬ 
essary  for  a  place  to  qualify  as  a  place  of 
worship.  Neither  is  it  necessary  for  a 
complete  congregation  to  hold  regularly 
scheduled  services  at  one  location.  All  one 
must  show  is  that  the  property  is  used 
exclusively  as  a  “place  of  religious  wor¬ 
ship.”  Columbus,  Ga.,  By  Bd.  of  Tax  Asses¬ 
sors  v.  Outreach  For  Christ,  Inc.,  241  Ga. 
2,  243  S.E.2d  42  (1978)  disapproved  to  the 
extent  that  it  suggests  that  property  must 
be  used  exclusively,  rather  than  primarily, 
for  religious  worship  in  order  to  qualify  for 
tax  exemption,  Roberts  v.  Ravenwood 
Church  of  Wicca,  249  Ga.  348,  292  S.E.2d 
657  (1982). 

A  place  of  public  worship  is  not 
necessarily  a  church,  nor  is  the  term 
synonymous  with  a  church.  In  the  connec¬ 
tion  in  which  the  words  are  used,  the 
words  mean  the  gathering  of  individuals 
for  public  worship,  at  whatever  place  the 
individuals  may  be,  whether  in  the  open 
air,  under  a  tent,  beneath  an  arbor,  in  a 
warehouse,  and  sometimes  in  an  opera 
house.  Roberts  v.  Atlanta  Baptist  Ass’n, 
240  Ga.  503,  241  S.E.2d  224  (1978). 

Mere  absence  of  some  element  of 
worship  does  not,  alone  or  automatically, 
negative  the  place  as  a  place  of  religious 
worship.  Roberts  v.  Atlanta  Baptist  Ass’n, 
240  Ga.  503,  241  S.E.2d  224  (1978). 

Only  church  properties  enumer¬ 
ated  in  this  statute  are  exempt  from 
taxes,  and  all  references  to  income  relate 
solely  to  such  exempted  property.  Church 
of  God  of  Union  Ass’y,  Inc.  v.  City  of 
Dalton,  216  Ga.  659,  119  S.E.2d  11  (1961). 

Primary  use  of  property  deter¬ 
mines  exempt  status.  —  In  applying  the 
exemption  authorized  by  Ga.  Const.  1945, 
Art.  VII,  Sec.  I,  Para.  IV  (see  now  Ga. 
Const.  1983,  Art.  VII,  Sec.  II,  Para.  I-IV) 
and  former  Code  1933,  §  92-201  (see  now 
O.C.G.A.  §  48-5-41)  to  the  facts  in  the 
individual  case,  the  court  must  look  to  the 
use  of  the  property,  not  merely  the  prop¬ 


erty’s  ownership,  and  must  also  look  to  the 
primary  use  of  the  property  to  determine 
whether  the  property  is  exempt  from  tax¬ 
ation.  Leggett  v.  Macon  Baptist  Ass’n,  232 
Ga.  27,  205  S.E.2d  197  (1974). 

Trial  court’s  determination  that  a  min¬ 
istry  was  not  entitled  to  the  “place  of 
religious  worship”  and  “property  owned 
and  operated  exclusively  by  a  church” 
exemptions  under  O.C.G.A.  §  48-5-41  was 
clearly  erroneous  as  the  trial  court  should 
have  made  a  separate  determination  of 
exemption  as  to  those  portions  of  the  min¬ 
istry’s  property  that  were  used  primarily 
for  a  home  for  the  elderly  from  those  parts 
of  the  parcels  of  property  which  were 
primarily  used  as  a  place  of  religious  wor¬ 
ship;  the  exemption  for  a  “place  of  reli¬ 
gious  worship”  depended  upon  the  pri¬ 
mary  purposes  for  which  that  property 
was  used,  which  was  shown  to  be  within 
the  exemption.  Lamad  Ministries,  Inc.  v. 
Dougherty  County  Bd.  of  Tax  Assessors, 
268  Ga.  App.  798,  602  S.E.2d  845  (2004). 

Use  of  property,  not  ownership,  de¬ 
termines  exemption  status.  —  Court  of 
Appeals  of  Georgia  finds  no  statutory  re¬ 
quirement  that  the  owner  be  the  user  of 
the  property  when  dealing  with  a  place  of 
religious  worship  tax  exemption;  rather,  it 
is  the  use  of  the  property  that  governs  the 
analysis  of  religious  worship  tax  exemp¬ 
tions.  DeKalb  County  Bd.  of  Tax  Assessors 
v.  Presbytery  of  Greater  Atlanta,  Inc.,  320 
Ga.  App.  312,  739  S.E.2d  764  (2013). 

Trial  court  properly  granted  a  property 
owner  summary  judgment  because  the 
non-cemetery  portion  of  the  property  at 
issue  qualified  for  a  religious  tax  exemp¬ 
tion  under  O.C.G.A.  §  48-5-41(a)(2.1)(A) 
since  no  profit  was  realized  from  the  lease 
of  the  property  to  another  religious 
non-profit  corporation.  DeKalb  County 
Bd.  of  Tax  Assessors  v.  Presbytery  of 
Greater  Atlanta,  Inc.,  320  Ga.  App.  312, 
739  S.E.2d  764  (2013). 

Recreational  facilities  on  land  used 
for  religious  worship.  —  Land  owned 
by  a  religious  association  was  exempt 
from  taxation  as  a  place  of  religious  wor¬ 
ship,  since,  although  recreational  facili¬ 
ties  on  the  property  were  secular  in  na¬ 
ture  and  fees  were  charged  for  their  use, 
such  use  was  shown  to  be  intimately  con¬ 
nected  and  intertwined  with  the  religious 
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activities  to  which  the  property  was  pri¬ 
marily  dedicated.  Pickens  County  Bd.  of 
Tax  Assessors  v.  Atlanta  Baptist  Ass’n, 
191  Ga.  App.  260,  381  S.E.2d  419  (1989). 

Exemption  of  property  used  pri¬ 
marily  for  profit  or  purposes  other 
than  operation  of  institution.  —  When 
church  property  is  used  primarily  for  ei¬ 
ther  profit  or  purposes  other  than  the 
operation  of  the  institution,  that  property 
is  not  exempt  from  taxes.  The  fact  that  the 
property  is  used  to  make  profit  which  will 
in  turn  be  given  or  used  by  the  church  for 
church  purposes  in  no  degree  confers  tax 
exemption  thereupon.  Church  of  God  of 
Union  Ass’y,  Inc.  v.  City  of  Dalton,  216  Ga. 
659,  119  S.E.2d  11  (1961). 

Exemption  primarily  applies  to 
buildings  where  public  religious  ser¬ 
vices  are  held.  —  Exemptions  from  tax¬ 
ation  of  places  of  religious  worship,  unless 
stated  otherwise,  are  intended  primarily 
to  apply  to  buildings  where  congregations 
come  together  in  a  public  forum  for  reli¬ 
gious  services.  Leggett  v.  Macon  Baptist 
Ass’n,  232  Ga.  27,  205  S.E.2d  197  (1974). 

When  only  a  portion  of  a  building  is 
used  for  tax-exempt  purpose,  compar¬ 
ative  value  of  portion  used  for  tax-exempt 
purpose  should  be  distinguished  from  re¬ 
mainder,  with  only  that  part  used  for 
tax-exempt  purpose  being  spared  taxa¬ 
tion.  Roberts  v.  Ravenwood  Church  of 
Wicca,  249  Ga.  348,  292  S.E.2d  657  (1982). 

Fact  that  residents  of  place  of  reli¬ 
gious  worship  are  charged  a  rental 
toward  operating  expenses  does  not  de¬ 
stroy  the  religious  nature  of  an  otherwise 
religious  institution.  Roberts  v. 
Ravenwood  Church  of  Wicca,  249  Ga.  348, 
292  S.E.2d  657  (1982). 

Test  of  whether  requirements  for 
exemption  met.  —  Church  falls  squarely 
within  statutory  and  constitutional  ex¬ 
emptions  when  no  dividends,  income,  or 
profits  have  been,  or  will  be,  distributable 
for  profit  or  personal  gain,  since  the  prop¬ 
erty  upon  which  the  execution  has  been 
levied  is  a  place  of  religious  worship,  used 
in  maintaining  and  operating  a  church, 
since  the  income  derived  therefrom  is 
used  exclusively  for  religious  purposes, 
and  since  the  primary  purpose  of  such  real 
estate  is  not  that  of  securing  an  income 
thereon,  but  of  providing  a  meeting  place 


and  quarters  for  members  of  affiliate 
churches.  Church  of  God  v.  City  of  Dalton, 
213  Ga.  76,  97  S.E.2d  132  (1957),  later 
appeal,  216  Ga.  659,  119  S.E.2d  11  (1961). 

What  constitutes  real  property 
used  for  profit.  —  Real  property  owned 
for  profit  by  a  church  such  as:  (1)  apart¬ 
ment  buildings  leased  for  rent  by  church; 
(2)  property  formerly  used  as  a  dining  hall 
but  now  as  an  apartment  rented  to  a 
widow  who  sometimes  pays  rent;  and  (3) 
lot  and  dwelling  house  rented  sometimes 
to  a  widow  who  pays  rent  when  the  widow 
can  is  not  exempt  from  taxation.  Church 
of  God  of  Union  Ass’y,  Inc.  v.  City  of 
Dalton,  216  Ga.  659,  119  S.E.2d  11  (1961). 

City  is  authorized  to  impose  sani¬ 
tary  service  charges  upon  places  of 
public  worship  because  such  charges 
are  not  within  the  exemption  of  this  stat¬ 
ute  for  places  of  religious  worship.  First 
Pentecostal  Church  v.  City  of  Atlanta,  144 
Ga.  App.  718,  242  S.E.2d  357  (1978). 

Exemption  from  assessments.  — 
Property  occupied  by  a  church  and  used 
solely  for  church  purposes  is  not  exempt 
from  payment  of  local  street  improvement 
assessments.  City  of  Atlanta  v.  First  Pres¬ 
byterian  Church,  86  Ga.  730,  13  S.E.  252, 
12  L.R.A.  852  (1891). 

Rental  of  church  parking  lot  did 
not  qualify  for  tax  exempt  status.  — 
Grant  of  summary  judgment  was  affirmed 
because  the  parking  lot  lease  agreement 
and  its  impact  upon  the  church’s  use  of  the 
property  supported  the  conclusion  that 
the  property  was  real  estate  rented, 
leased,  or  otherwise  used  for  the  primary 
purpose  of  securing  an  income  thereon  as 
contemplated  by  O.C.G.A. 

§  48-5-41(d)(l).  First  Congregational 
Church  v.  Fulton  County  Bd.  of  Tax  Asses¬ 
sors,  320  Ga.  App.  868,  740  S.E. 2d  798 
(2013). 

Cemeteries 

Public  policy  to  protect  and  en¬ 
courage  cemeteries  arises  out  of  the 
common  wish  of  mankind  to  insure  a 
fitting  resting  place  for  the  dead,  espe¬ 
cially  in  crowded  areas,  while  at  the  same 
time  giving  consideration  to  the  safety  of 
the  living,  and  saving  the  public  from  the 
burden  of  maintaining  them  at  the  pub¬ 
lic’s  expense.  Suttles  v.  Hill  Crest  Cem.,  87 
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Ga.  App.  343,  73  S.E.2d  760  (1952). 

Property  to  which  exemptions  for 
cemeteries  is  applicable.  —  Exemption 
accorded  to  cemetery  lands  may  extend  to 
all  property  used  or  held  exclusively  for 
the  burial  of  the  dead  or  for  the  care, 
maintenance,  or  upkeep  of  such  property, 
and  ordinarily  applies  to  a  columbarium, 
crematory,  mausoleum  or  unsold  lots, 
crypts,  or  niches,  and  covers  permanent 
improvements  placed  on  the  land  and  nec¬ 
essary  to  the  land’s  use  as  a  burying 
ground.  City  of  Atlanta  v.  Crest  Lawn 
Mem.  Park  Corp.,  218  Ga.  497,  128  S.E.2d 
722  (1962). 

There  is  a  distinction  between  those 
structures  in  which  bodies  are  prepared 
for  burial,  and  buildings  necessary  for  the 
administration  of  the  cemetery  and  main¬ 
tenance  of  the  burying  grounds.  The  latter 
are  exempt  from  taxation.  City  of  Atlanta 
v.  Crest  Lawn  Mem.  Park  Corp.,  218  Ga. 
497,  128  S.E.2d  722  (1962). 

Tombs  or  crypts  in  mausoleum, 
owned  by  a  private  corporation,  hav¬ 
ing  no  value  except  for  burial  purposes, 
cannot  be  used  for  purposes  of  private  or 
corporate  profit  or  income,  and  are  exempt 
from  taxation,  together  with  the  ground 
where  located.  Georgia  Mausoleum  Co.  v. 
City  of  Dublin,  147  Ga.  652,  95  S.E.  233 
(1918). 

Exemption  of  area  of  cemetery 
tract  for  future  needs.  —  When  the 
evidence  indicated  that  the  number  of 
burials  was  increasing  each  year,  and  that 
the  undeveloped  area  of  cemetery  tract 
was  not  disproportionate  to  the  future 
needs  of  the  area  from  which  the  burials 
were  made,  the  trial  judge  did  not  err  in 
holding  that  the  undeveloped  portion  of 
the  area  was  exempt  from  taxation.  City 
of  Atlanta  v.  Crest  Lawn  Mem.  Park 
Corp.,  218  Ga.  497,  128  S.E.2d  722  (1962). 

Taxes  to  which  exemptions  applica¬ 
ble.  —  Unless  the  assessment  is  for  gen¬ 
eral  revenue  purposes,  it  is  not  a  tax  for 
which  the  law  grants  an  exemption  to 
places  of  religious  worship  or  burial. 
Crestlawn  Mem.  Park  v.  City  of  Atlanta, 
235  Ga.  194,  219  S.E.2d  122  (1975). 

Special  assessments  not  for  revenue 
purposes  are  radically  different  from  ad 


valorem  taxes,  and  are  not  taxes  within 
the  meaning  of  the  Constitution  of  Geor¬ 
gia.  Crestlawn  Mem.  Park  v.  City  of  At¬ 
lanta,  235  Ga.  194,  219  S.E.2d  122  (1975). 

Sanitary  service  charge  assess¬ 
ments  levied  by  a  city  upon  cemetery 
property  are  not  taxes  as  contemplated 
by  this  statute.  Crestlawn  Mem.  Park  v. 
City  of  Atlanta,  235  Ga.  194,  219  S.E. 2d 
122  (1975). 

Preservation  of  a  historical  site  in  a 
tract  of  land  dedicated  to  burial  pur¬ 
poses  would  not  change  the  land’s  char¬ 
acter  as  a  place  of  burial.  City  of  Atlanta  v. 
Crest  Lawn  Mem.  Park  Corp.,  218  Ga. 
497,  128  S.E. 2d  722  (1962). 

Exemption  when  deed  restricts  use 
but  land  reserved  for  future  use.  — 
Under  Ga.  Const.  1945,  Art.  VII,  Sec.  I, 
Para.  IV  (see  now  Ga.  Const.  1983,  Art. 
VII,  Sec.  II,  Para.  I-IV)  and  former  Code 
1933,  §  92-201  (see  now  O.C.G.A. 

§  48-5-41)  exempting  “places  of  burial” 
from  taxation,  land  acquired  by  a  ceme¬ 
tery  corporation  under  a  deed  containing 
a  restriction  that  the  land  was  to  be  used 
as  a  cemetery  for  human  beings  and  for  no 
other  purpose  was,  under  the  facts  stipu¬ 
lated,  exempt  from  taxation,  despite  the 
fact  that  the  land  in  question  was  being 
reserved  for  future  needs.  Suttles  v.  Hill 
Crest  Cem.,  87  Ga.  App.  343,  73  S.E.2d 
760  (1952). 

Institutions  of  Purely  Public  Charity 

Constitutional  restrictions  on  ex¬ 
emption  of  institutions  of  charity.  — 

Constitution  of  Georgia  restricts  tax  ex¬ 
emption  of  institutions  of  charity  to  those 
and  those  only  that  are  purely  charity  and 
also  that  are  public  charity.  Georgia  Os¬ 
teopathic  Hosp.  v.  Alford,  217  Ga.  663,  124 
S.E. 2d  402  (1962). 

Scope  of  term  “charity.”  —  “Charity,” 
as  used  in  this  statute,  is  not  restricted  to 
the  relief  of  the  sick  or  indigent,  but 
extends  to  other  forms  of  philanthropy  or 
public  beneficence,  such  as  practical  en¬ 
terprises  for  the  good  of  humanity,  oper¬ 
ated  at  moderate  cost  to  the  beneficiaries, 
or  enterprises  operated  for  the  general 
improvement  and  happiness  of  mankind. 
Tharpe  v.  Central  Ga.  Council  of  BSA,  185 
Ga.  810,  196  S.E.  762  (1938);  Peachtree  on 
Peachtree  Inn,  Inc.  v.  Camp,  120  Ga.  App. 
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403,  170  S.E.2d  709  (1969);  Central  Bd.  on 
Care  of  Jewish  Aged,  Inc.  v.  Henson,  120 
Ga.  App.  627,  171  S.E.2d  747  (1969). 

A  familiar  meaning  of  the  word  “char¬ 
ity”  is  almsgiving,  but  as  used  in  the  law  it 
may  include  substantially  any  scheme  or 
effort  to  better  the  condition  of  society  or 
any  considerable  part  of  society.  Tharpe  v. 
Central  Ga.  Council  of  BSA,  185  Ga.  810, 
196  S.E.  762  (1938);  Peachtree  on 
Peachtree  Inn,  Inc.  v.  Camp,  120  Ga.  App. 
403,  170  S.E. 2d  709  (1969);  Central  Bd.  on 
Care  of  Jewish  Aged,  Inc.  v.  Henson,  120 
Ga.  App.  627,  171  S.E. 2d  747  (1969). 

Term  “charity”  used  in  this  statute  is  to 
be  construed  in  the  statutes  broad  sense. 
The  meaning  includes  substantially  any 
scheme  or  effort  to  better  the  condition  of 
society  or  any  considerable  part  thereof. 
Camp  v.  Fulton  County  Medical  Soc’y,  219 
Ga.  602,  135  S.E.2d  277  (1964). 

What  constitutes  charitable  institu¬ 
tion  generally.  —  Hospitals,  alms¬ 
houses,  asylums  for  the  insane,  for  the 
deaf  and  dumb,  or  the  blind,  orphan  asy¬ 
lums,  homes  of  various  kinds,  souphouses, 
etc.,  permanently  established  and  open, 
without  charge,  to  the  whole  public,  or  to 
the  whole  of  the  classes  for  whose  relief 
they  are  intended  or  adapted,  are  institu¬ 
tions  of  the  exempt  order,  irrespective  of 
their  ownership,  and  without  regard  to 
whether  they  have  behind  them,  or  con¬ 
nected  with  them,  any  institution  in  the 
personal  or  ideal  sense  of  the  term,  or  not. 
Trustees  of  Academy  v.  Bohler,  80  Ga.  159, 
161,  7  S.E.  633  (1887). 

In  determining  whether  property  qual¬ 
ifies  for  exemption  as  an  institution  of 
“purely  public  charity”  as  set  forth  in 
paragraph  (a)(4)  of  O.C.G.A.  §  48-5-41, 
three  factors  must  be  considered  and  must 
coexist.  First,  the  owner  must  be  an  insti¬ 
tution  devoted  entirely  to  charitable  pur¬ 
suits;  second,  the  charitable  pursuits  of 
the  owner  must  be  for  the  benefit  of  the 
public;  and,  third,  the  use  of  the  property 
must  be  exclusively  devoted  to  those  char¬ 
itable  pursuits.  York  Rite  Bodies  v.  Board 
of  Equalization,  261  Ga.  558,  408  S.E. 2d 
699  (1991). 

That  the  owner  of  property  is  a  non¬ 
profit  institution,  that  its  charter  declares 
it  to  be  a  charitable  institution,  and  that 
the  institution  serves  a  benevolent  pur¬ 


pose  does  not  necessarily  lead  to  the  con¬ 
clusion  that  the  institution  is  exempted 
from  ad  valorem  taxation  by  paragraph 
(a)(4)  of  O.C.G.A.  §  48-5-41.  The  facts  of 
each  case  must  be  viewed  as  a  whole  and 
all  of  the  circumstances  surrounding  the 
institution  must  be  considered.  York  Rite 
Bodies  v.  Board  of  Equalization,  261  Ga. 
558,  408  S.E. 2d  699  (1991). 

Charitable  nature  of  institutions 
for  the  elderly.  —  Concept  of  charity  is 
not  confined  to  relief  of  the  needy  and 
destitute,  for  aged  people  require  care  and 
attention  apart  from  financial  assistance, 
and  the  supply  of  this  care  and  attention 
is  as  much  a  charitable  and  benevolent 
purpose  as  the  relief  of  their  financial 
wants.  Peachtree  on  Peachtree  Inn,  Inc.  v. 
Camp,  120  Ga.  App.  403,  170  S.E.2d  709 
(1969);  Central  Bd.  on  Care  of  Jewish 
Aged,  Inc.  v.  Henson,  120  Ga.  App.  627, 
171  S.E. 2d  747  (1969). 

Nonprofit  charitable  institution’s 
independent-living  units  for  the  elderly 
were  entitled  to  share  the  institution’s 
longstanding  tax  exemption  as  a  home  for 
the  aged  because:  (1)  the  institution  was 
clearly  a  nonprofit  home  for  the  aged, 
which  was  defined  in  O.C.G.A. 
§  48-5-40(2)  as  a  facility  which  provides 
residential  services,  health  care  services, 
or  both  residential  services  and  health 
care  services  to  the  aged;  (2)  the  institu¬ 
tion  had  neither  stockholders  nor  distrib¬ 
uted  income  to  private  persons,  was  sub¬ 
ject  to  Georgia  laws  regulating  nonprofit 
and  charitable  corporations,  and  had  been 
determined  to  be  a  tax-exempt  organiza¬ 
tion  under  both  federal  and  Georgia  law; 
(3)  the  institution  was  a  charitable  one 
because  supplying  care  for  aged  people 
was  a  charitable  and  benevolent  purpose; 
and  (4)  the  independent-living  units  were 
not  held  by  the  institution  primarily  for 
investment  purposes.  Bd.  of  Tax  Assessors 
v.  Baptist  Vill.,  Inc.,  269  Ga.  App.  848,  605 
S.E. 2d  436  (2004). 

“Charity”  is  broad  enough  to  in¬ 
clude  use  of  property  by  Boy  Scouts. 

—  Word  “charity,”  as  used  in  former  Code 
1933,  §  92-201  (see  now  O.C.G.A. 

§  48-5-41),  and  in  Ga.  Const.  1877,  Art. 
VII,  Sec.  II,  Para.  II  (see  now  Ga.  Const. 
1983,  Art.  VII,  Sec.  II,  Para.  I-IV)  was 
broad  enough  to  include  the  use  of  prop- 


427 


48-5-41 


REVENUE  AND  TAXATION 


48-5-41 


Institutions  of  Purely  Public 

Charity  (Cont’d) 

erty  by  the  Boy  Scout  organization. 
Tharpe  v.  Central  Ga.  Council  of  BSA,  185 
Ga.  810,  196  S.E.  762  (1938). 

An  institution  may  be  public  even 
though  the  institution  is  not  open  to 
the  whole  public,  if  the  institution  is 
open  to  the  whole  of  the  classes  for  whose 
relief  the  institution  is  intended  or 
adapted.  Tharpe  v.  Central  Ga.  Council  of 
BSA,  185  Ga.  810,  196  S.E.  762  (1938); 
Peachtree  on  Peachtree  Inn,  Inc.  v.  Camp, 
120  Ga.  App.  403,  170  S.E.2d  709  (1969); 
Central  Bd.  on  Care  of  Jewish  Aged,  Inc.  v. 
Henson,  120  Ga.  App.  627,  171  S.E.2d  747 
(1969). 

Benevolent  purpose  alone  insuffi¬ 
cient.  —  An  institution  which  serves  a 
benevolent  purpose  is  not  necessarily  a 
purely  public  charity.  In  order  for  an  in¬ 
stitution  to  qualify  as  a  charitable  institu¬ 
tion  for  tax  exemption  under  this  statute, 
it  must  have  as  the  institution’s  sole  pur¬ 
pose  and  activity  the  dispensing  of  public 
charity.  Camp  v.  Fulton  County  Medical 
Soc’y,  219  Ga.  602,  135  S.E.2d  277  (1964). 

An  institution  which  serves  a  benevo¬ 
lent  purpose  is  not  necessarily  a  purely 
public  charity.  Rabun  Gap-Nacoochee  Sch. 
v.  Thomas,  228  Ga.  231,  184  S.E.2d  824 
(1971);  Georgia  Congress  of  Parents  & 
Teachers,  Inc.  v.  Boynton,  239  Ga.  472, 
238  S.E. 2d  113  (1977). 

What  property  and  obligations  of  a 
charity  are  exempt.  —  Property  of  an 
institution  of  purely  public  charity,  and  all 
debentures  and  revenue  bonds  issued  by 
the  institution,  are  exempt  from  all  state 
and  local  taxation.  Smith  v.  Hayes,  217 
Ga.  94,  121  S.E. 2d  113  (1961). 

Test  for  charitable  immunity  from 
taxation  is  nature  of  source  of  in¬ 
come.  —  Test  for  charitable  immunity 
from  suit  is  not  the  use  to  which  the 
income  is  put,  but  the  nature  of  the  source 
from  which  the  income  is  derived.  This  is 
the  same  test  applied  in  determining  the 
taxability  of  property.  The  scheme  of  ex¬ 
emption  as  to  other  than  public  property 
seems  to  be  this:  To  exempt  all  that  is  used 
immediately  and  directly  as  a  part  of  the 
establishment  in  the  conduct  of  regular 
business  there  carried  on,  but  not  such  as 


may  be  devoted  to  other  uses,  such  as 
farming,  merchandising,  manufacturing, 
etc.,  and  from  which  profit  or  income  is 
derived.  Mack  v.  Big  Bethel  A.M.E. 
Church,  Inc.,  125  Ga.  App.  713,  188  S.E.2d 
915  (1972). 

Sufficiency  of  allegation  that  prop¬ 
erty  is  exempt  as  that  of  a  purely 
public  charity.  —  Petition  which  alleges 
that  property  is  dedicated  to  the  educa¬ 
tion,  uplift,  and  advancement  of  the  early 
history  of  Atlanta,  and  is  not  used  for  any 
commercial  purpose,  fails  to  allege  how 
the  property  is  being  used.  In  the  absence 
of  such  allegation,  the  petition  does  not 
allege  that  the  property  is  used  for  purely 
public  charity,  and  fails  to  state  a  cause  of 
action  for  exemption  from  taxation.  His¬ 
toric  House  Museum  Corp.  v.  Camp,  223 
Ga.  510,  156  S.E.2d  361  (1967). 

Property  must  be  dedicated  to 
charity  and  used  exclusively  as  such. 
—  Test  for  exemption  as  an  institution  of 
purely  public  charity  under  this  statute  is 
not  whether  the  plaintiff  is  an  organiza¬ 
tion  of  purely  public  charity,  but  whether 
the  property  itself  is  dedicated  to  charity 
and  used  exclusively  as  an  institution  of 
purely  public  charity.  Mu  Beta  Chapter 
Chi  Omega  House  Corp.  v.  Davison,  192 
Ga.  124,  14  S.E. 2d  744  (1941);  Georgia 
Osteopathic  Hosp.  v.  Alford,  217  Ga.  663, 
124  S.E. 2d  402  (1962);  Historic  House 
Museum  Corp.  v.  Camp,  223  Ga.  510,  156 
S.E. 2d  361  (1967);  Johnson  v.  Wormsloe 
Found.,  Inc.,  228  Ga.  722,  187  S.E.2d  682 
(1972). 

No  matter  how  high  the  ideals  of  an 
institution,  nor  how  lofty  the  institution’s 
purposes,  in  order  to  qualify  as  a  charita¬ 
ble  institution  for  tax  purposes,  the  insti¬ 
tution  must  have  the  sole  purpose  and 
activity  of  dispensing  public  charity.  Insti¬ 
tute  of  Nuclear  Power  Operations  v.  Cobb 
County  Bd.  of  Tax  Assessors,  236  Ga.  App. 
48,  510  S.E. 2d  844  (1999). 

When  the  plaintiff’s  primary  purpose 
was  to  collect,  analyze,  and  disseminate 
industry  lessons  learned  based  on  highly 
confidential  surveys,  since  there  was  not  a 
single  disinterested  director  on  the  board, 
since  members  paid  dues,  since  the  plain¬ 
tiff’s  offices  were  restricted  to  members 
and  their  guests,  and  since  the  public  was 
expressly  excluded  from  meetings,  the 
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facts  indicated  that  the  plaintiff  did  not 
exist  for  the  sole  purpose  and  activity  of 
dispensing  purely  public  charity.  Institute 
of  Nuclear  Power  Operations  v.  Cobb 
County  Bd.  of  Tax  Assessors,  236  Ga.  App. 
48,  510  S.E.2d  844  (1999). 

Nonexempt  uses  of  property  gener¬ 
ally.  —  When  property  is  used  primarily 
for  either  profit  or  purposes  other  than  the 
operation  of  the  institution,  the  property 
is  generally  not  exempt  from  taxes. 
Leggett  v.  Macon  Baptist  Ass’n,  232  Ga. 
27,  205  S.E.2d  197  (1974). 

Income  used  for  charitable  pur¬ 
poses.  —  Under  the  Constitution  of  Geor¬ 
gia,  productive  property  is  taxable,  even 
though  the  income  be  used  for  charitable 
purposes.  Atlanta  Masonic  Temple  Co.  v. 
City  of  Atlanta,  162  Ga.  244,  133  S.E.  864 
(1926). 

Insofar  as  charitable  organizations 
are  administrators  and  disbursers  of 
purely  public  charity,  their  property 
permanently  in  use  for  that  purpose  is 
exempt  from  taxation.  Richardson  v.  Ex¬ 
ecutive  Comm.,  176  Ga.  705,  169  S.E.  18 
(1933). 

When  charitable  organizations  are 
capitalists  or  proprietors  engaged  in 
acquiring  money  or  effects  to  be  dis¬ 
bursed,  property  of  any  and  every  kind 
from  which  their  income  is  derived  is 
subject  to  be  taxed  the  same  as  property 
generally.  Richardson  v.  Executive 
Comm.,  176  Ga.  705,  169  S.E.  18  (1933). 

Latent  ownership  of  property  as 
basis  for  exemption.  —  Property  owned 
by  a  charitable  institution  is  not  exempt 
from  taxation  unless  the  property  is  used 
for  the  purposes  for  which  that  institution 
was  established.  Mere  latent  ownership  of 
property  by  an  institution  of  public  char¬ 
ity  will  not  entitle  the  institution  to  an 
exemption  in  the  absence  of  the  required 
application  of  the  property  to  the  charita¬ 
ble  goals  of  the  owner.  Thomas  v.  North¬ 
east  Ga.  Council,  Inc.  BSA,  241  Ga.  291, 
244  S.E. 2d  842  (1978). 

Mere  latent  ownership  of  property  by  an 
institution  of  public  charity  will  not  enti¬ 
tle  the  property  to  an  exemption.  York 
Rite  Bodies  v.  Board  of  Equalization,  261 
Ga.  558,  408  S.E.2d  699  (1991). 

Property  used  to  produce  income  to 
be  expended  in  charity  is  not  ex¬ 


empt  since  it  is  too  remote  from  the 
ultimate  charitable  object.  If  property  is 
allowed  to  be  used  as  taxed  property,  it 
also  is  to  be  taxed.  If  the  property  com¬ 
petes  in  the  common  business  and  occupa¬ 
tions  of  life  with  the  property  of  other 
owners,  the  property  must  bear  the  tax 
which  theirs  bears,  and  the  property  is  a 
noncharitable  asset,  not  immune  from  ex¬ 
ecution  of  a  judgment.  Rabun 
Gap-Nacoochee  Sch.  v.  Thomas,  228  Ga. 
231,  184  S.E. 2d  824  (1971);  Mack  v.  Big 
Bethel  A.M.E.  Church,  Inc.,  125  Ga.  App. 
713,  188  S.E. 2d  915  (1972). 

Property  used  to  produce  income  to 
be  expended  in  charity  is  too  remote 
from  the  ultimate  charitable  object  to 
be  exempt.  Trustees  of  Academy  v. 
Bohler,  80  Ga.  159,  164,  7  S.E.  633  (1887). 

Lands  held  in  trust  to  appropriate  the 
annual  product  to  the  erection  of  a  poor- 
house  and  the  support  of  its  inmates  for¬ 
ever  are  not  exempt.  The  poorhouse,  when 
erected,  will  be  exempt,  but  not  detached 
property  from  which  its  support  is  to  be 
derived.  Trustees  of  Academy  v.  Bohler,  80 
Ga.  159,  7  S.E.  633  (1887). 

Interpreting  “private  or  corporate  in¬ 
come”  to  mean  any  income  which  is  not 
public,  productive  property  used  as  capi¬ 
tal  to  raise  money  to  expend  in  charity  is 
used  for  private  income  when  the  owner  is 
a  private  individual,  and  for  corporate 
income  when  the  owner  is  a  corporation.  It 
is  no  more  allowable  under  the  Constitu¬ 
tion  of  Georgia  for  a  charitable  association 
to  accumulate  money  by  the  use  of  exempt 
property,  which  money  is  to  be  disbursed 
in  charity,  than  it  is  for  a  common  citizen 
to  do  it.  Richardson  v.  Executive  Comm., 
176  Ga.  705,  169  S.E.  18  (1933). 

Terms  “private  or  corporate”  are 
employed  in  contradistinction  to 
“public.”  —  Public  property  is  not  taxed, 
whether  income  be  derived  from  the  prop¬ 
erty  or  not;  but  private  or  corporate  prop¬ 
erty,  though  it  be  connected  with  the  ex¬ 
ternal,  visible  “institution,”  is  not  exempt 
if  used  for  income,  since  the  income  from 
such  property  must,  by  reason  of  the  prop¬ 
erty’s  ownership,  be  either  private  or  cor¬ 
porate;  these  terms  being  comprehensive 
enough  to  include  all  income  whatsoever 
that  is  not  public.  Richardson  v.  Executive 
Comm.,  176  Ga.  705,  169  S.E.  18  (1933). 
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Exemption  of  property  which  pro¬ 
duces  incidental  income  from  opera¬ 
tion  of  institution.  —  Provision  that  the 
exempt  property  not  be  used  for  purposes 
of  private  or  corporate  profit  or  income  is 
not  intended  to  destroy  the  exemption 
already  granted  when  incidental  income 
is  derived  from  the  operation  of  the  char¬ 
itable  or  educational  institution.  Richard¬ 
son  v.  Executive  Comm.,  176  Ga.  705,  169 
S.E.  18  (1933). 

Exemption  of  property  used  partly 
for  income-producing  purposes.  — 

When  the  property  of  an  institution  of 
purely  public  charity  is  used  partly  for 
purposes  of  corporate  income,  the  most 
that  the  corporation  can  claim  is  that  the 
comparative  value  of  the  part  used  for 
income,  and  the  part  not  so  used,  may  be 
distinguished  in  making  the  institution’s 
tax  returns,  and  that  the  latter  part  by 
due  apportionment  of  value,  shall  be 
spared  from  taxation.  Massenburg  v. 
Grand  Lodge,  F.  &  A.M,  81  Ga.  212,  7  S.E. 
636  (1888);  Hurlbutt  Farm  v.  Medders, 
157  Ga.  258,  121  S.E.  321  (1924). 

When  an  institution  is  a  purely  public 
charity  and  meets  the  requirements  of 
this  statute,  the  portion  of  the  institu¬ 
tion’s  property  which  is  being  used  as  a 
home  for  the  aged  is  tax  exempt.  However, 
if  part  of  the  building  consists  of  two  retail 
stores  which  are  leased,  that  part  would 
not  be  tax  exempt,  since  the  area  where 
the  stores  are  located  is  being  used  to  gain 
rental  and  not  for  the  primary  purpose  of 
operating  the  inn.  Peachtree  on  Peachtree 
Inn,  Inc.  v.  Camp,  120  Ga.  App.  403,  170 
S.E. 2d  709  (1969). 

Use  of  real  estate  as  affecting  ex¬ 
emption  for  taxes.  —  “Used  for  the  op¬ 
eration  of  such  institution”  means  that  the 
charitable  institution  itself  must  be  carry¬ 
ing  on  an  operation  on  the  institution’s 
real  estate  for  the  benefit  of  the  public  or 
for  some  other  legitimate  charitable  pur¬ 
pose  in  order  for  such  property  to  be 
exempt.  Johnson  v.  Wormsloe  Found., 
Inc.,  228  Ga.  722,  187  S.E.2d  682  (1972). 

Merely  making  real  estate  available 
to  other  public  or  charitable  institutions 
for  their  use  is  not  sufficient  to  qualify  for 


the  tax  exemption.  Instead,  the  use  of  the 
property  must  be  exclusively  devoted  to 
conduct  that  benefits  the  public  by  fur¬ 
thering  the  charitable  pursuits  of  the 
property’s  owner.  York  Rite  Bodies  v. 
Board  of  Equalization,  261  Ga.  558,  408 
S.E. 2d  699  (1991). 

Income-producing  real  estate,  not 
used  directly  in  charitable  activities, 

is  a  noncharitable  asset  and  the  defendant 
is  liable  to  the  extent  of  such 
noncharitable  assets.  Mack  v.  Big  Bethel 
A.M.E.  Church,  Inc.,  125  Ga.  App.  713, 
188  S.E. 2d  915  (1972). 

Exemption  of  real  property  fur¬ 
nished  to  other  public  or  charitable 
institutions.  —  Merely  making  real  es¬ 
tate  available  to  other  public  or  charitable 
institutions  for  their  use  is  not  sufficient 
to  qualify  the  property  of  a  charitable 
institution  for  the  tax  exemption.  Atlanta 
Masonic  Temple  Co.  v.  City  of  Atlanta,  162 
Ga.  244,  133  S.E.  864  (1926);  Johnson  v. 
Wormsloe  Found.,  Inc.,  228  Ga.  722,  187 
S.E. 2d  682  (1972). 

Use  of  property  controls  over  dec¬ 
larations  in  charter  in  determining 
taxability.  —  Use  to  which  property  is 
put,  not  the  declaration  of  purpose  in  the 
property  owner’s  charter,  determines  the 
question  of  exemption  from  taxation. 
Georgia  Osteopathic  Hosp.  v.  Alford,  217 
Ga.  663,  124  S.E. 2d  402  (1962);  Georgia 
Congress  of  Parents  &  Teachers,  Inc.  v. 
Boynton,  239  Ga.  472,  238  S.E.2d  113 
(1977). 

No  matter  how  high  the  ideals  of  an 
institution,  nor  how  lofty  the  institution’s 
purposes,  in  order  for  the  institution  to 
qualify  as  a  charitable  institution  for  tax 
exemption  under  paragraph  (a)(4)  of 
O.C.G.A.  §  48-5-41,  the  institution  must 
have  the  sole  purpose  and  activity  of  dis¬ 
pensing  public  charity.  York  Rite  Bodies  v. 
Board  of  Equalization,  261  Ga.  558,  408 
S.E. 2d  699  (1991). 

Character  of  a  corporation,  as  dis¬ 
closed  by  the  corporation’s  charter 
provisions  and  other  evidence,  will  be 

considered  in  determining  whether  the 
use  of  the  property  is  such  as  to  exempt 
the  property  from  taxation.  Tharpe  v.  Cen¬ 
tral  Ga.  Council  of  BSA,  185  Ga.  810,  196 
S.E.  762  (1938). 

Effect  of  declarations  in  charter 
and  of  nonprofit  and  noncommercial 
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status.  —  That  the  organization  is  non¬ 
profit,  is  not  used  for  commercial  pur¬ 
poses,  and  the  organization’s  charter  de¬ 
clares  the  organization  to  be  a  charitable 
and  benevolent  institution,  does  not  make 
the  organization  a  charitable  institution. 
Nor  does  the  fact  that  the  organization 
may  serve  a  benevolent  purpose  make  the 
organization  such.  Historic  House  Mu¬ 
seum  Corp.  v.  Camp,  223  Ga.  510,  156 
S.E.2d  361  (1967). 

Institution’s  efforts  properly  found 
not  purely  charitable.  —  Such  diffuse 
public  benefit  as  promoting  excellence  and 
the  highest  safety  standards  within  the 
commercial  nuclear  power  industry  was 
secondary  to  the  immediate  pecuniary 
benefit  of  the  plaintiff’s  members,  pre¬ 
dominantly  commercial  suppliers,  and 
their  shareholders,  in  an  industry  gener¬ 
ating  $12  billion  in  net  profits,  and  the 
superior  court  correctly  determined  that 
the  plaintiff’s  efforts  were  not  purely  char¬ 
itable.  Institute  of  Nuclear  Power  Opera¬ 
tions  v.  Cobb  County  Bd.  of  Tax  Assessors, 
236  Ga.  App.  48,  510  S.E.2d  844  (1999). 

Property  of  a  private  firefighting 
service  was  exempt  as  a  “purely  public 
charity.”  Chatham  County  Bd.  of  Tax  As¬ 
sessors  v.  Southside  Communities  Fire 
Protection,  Inc.,  217  Ga.  App.  361,  457 
S.E.2d  267  (1995). 

Exemption  of  hospital  neither  char¬ 
tered  as  charity  nor  using  property 
or  income  exclusively  as  such.  — 

When  a  hospital  is  not  chartered  as  a 
purely  public  charity,  and  when  the  hos¬ 
pital’s  property  is  not  put  to  use  as  purely 
public  charity,  and  neither  the  hospital’s 
income  nor  the  hospital’s  surplus  is  used 
exclusively  for  purely  public  charity,  the 
hospital  does  not  bring  itself  within  the 
strict  requirements  for  the  ad  valorem  tax 
exemption  sought.  St.  Joseph  Hosp.  v. 
Bohler,  229  Ga.  577,  193  S.E.2d  603 
(1972). 

Tax  exemption  for  health  services 
corporation.  —  When  appellee  health 
services  corporation  offered  evidence  that 
the  corporation  provided  the  corporation’s 
services  to  all  in  need,  not  just  to  those 
who  could  pay  and  evidence  that,  while 
most  patients  had  some  source  of  funds, 
their  needs  often  exceeded  those  sources, 
and  they  were  treated  as  uncompensated 


patients,  some  evidence  supported  the 
jury’s  verdict  that  the  corporation  quali¬ 
fied  for  a  tax  exemption  as  an  institution 
of  “purely  public  charity”  under  O.C.G.A. 
§  48-5-41(a)(4);  thus,  the  appellant  tax 
board’s  motions  for  a  directed  verdict 
against  the  corporation  or  for  judgment 
notwithstanding  the  verdict  were  prop¬ 
erly  denied.  Fulton  County  Bd.  of  Tax 
Assessors  v.  Visiting  Nurse  Health  Sys.  of 
Metro.  Atlanta,  Inc.,  256  Ga.  App.  475, 
568  S.E.2d  798  (2002). 

That  residents  of  an  institution  pay 
rent  according  to  the  residents’  ability  to 
pay  does  not  destroy  the  charitable  nature 
of  the  institution.  Central  Bd.  on  Care  of 
Jewish  Aged,  Inc.  v.  Henson,  120  Ga.  App. 
627,  171  S.E.2d  747  (1969). 

That  residents  of  an  inn  for  the 
elderly  are  charged  rental  toward  op¬ 
erating  expenses  does  not  necessarily  de¬ 
stroy  the  charitable  nature  of  the  institu¬ 
tion,  especially  if  payments  made  by  the 
residents  are  insufficient  to  cover  the  di¬ 
rect  operating  expenses  of  the  inn  and  all 
income  is  used  for  operation,  mainte¬ 
nance,  and  enlarging  the  facilities,  with 
no  part  of  its  income  being  distributed  to 
any  person  with  an  interest  therein. 
Peachtree  on  Peachtree  Inn,  Inc.  v.  Camp, 
120  Ga.  App.  403,  170  S.E.2d  709  (1969). 

Effect  of  Act  which  expressly  ex¬ 
empted  hospitals  of  purely  public 
charity.  —  When,  by  enacting  former 
Code  1933,  §  92-201  (see  now  O.C.G.A. 
§  48-5-41),  the  General  Assembly  ex¬ 
empted  from  taxation  all  of  the  property 
enumerated  in  Ga.  Const.  1945,  Art.  VII, 
Sec.  I,  Para.  IV  (see  now  Ga.  Const.  1983, 
Art.  VII,  Sec.  II,  Para.  I-IV)  using  the 
identical  language  there  employed,  it  fully 
exhausted  its  constitutional  power  to 
make  exemptions,  and  the  amending  Act, 
Ga.  L.  1947,  p.  1183,  which  expressly 
exempted  from  taxation  all  hospitals  of 
purely  public  charity  (see  now  O.C.G.A. 
§  48-5-40)  added  nothing  to  what  the 
General  Assembly  had  previously  done  by 
Ga.  L.  1946,  p.  12,  §  1.  Elder  v.  Henrietta 
Egleston  Hosp.  for  Children,  205  Ga.  489, 
53  S.E.2d  751  (1949)  (commented  on  in  1 
Mercer  L.  Rev.  Ill  (1949). 

Hospital  exempt  when  all  income 
used  for  maintenance,  operations, 
and  furtherance  of  charitable  pur- 
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poses.  —  When  a  hospital  is  organized  for 
charitable  purposes,  and  uses  all  of  the 
hospital’s  income  from  all  sources,  includ¬ 
ing  income  from  pay  patients,  exclusively 
for  maintenance,  operation,  enlarging  the 
hospital’s  charitable  facilities,  and  for  fur¬ 
therance  of  the  hospital’s  charitable  pur¬ 
poses,  with  no  part  of  the  same  distribut¬ 
able  to  anyone  having  an  interest  therein, 
it  is  exempt  within  the  meaning  of  Ga. 
Const.  1945,  Art.  VII,  Sec.  I,  Para.  IV  (see 
now  Ga.  Const.  1983,  Art.  VII,  Sec.  II, 
Para.  I-IV),  an  interpretation  of  that  con¬ 
stitutional  provision  which  accords  with 
the  intention  of  the  framers  of  that  docu¬ 
ment  as  shown  in  the  Records  of  the 
Constitutional  Commission  1943-1944, 
Vol.  I,  pp.  138-141,  388-395,  397,  528-531; 
Vol.  II,  pp.  58-59.  Elder  v.  Henrietta 
Egleston  Hosp.  for  Children,  205  Ga.  489, 
53  S.E.2d  751  (1949),  (commented  on  in  1 
Mercer  L.  Rev.  Ill  (1949). 

Home  for  mentally  handicapped 
when  private  donations  only  a  small 
percentage  of  income  held  not  ex¬ 
empt.  —  Since  over  70  percent  of  the 
operating  costs  of  a  home  for  mentally 
handicapped  persons  comes  from  the  gov¬ 
ernment  or  client  fees,  and  private  dona¬ 
tions  account  for  only  15  percent  of  the 
expenditures  of  the  home,  and  since  the 
families  or  residents  or  government  agen¬ 
cies  pay  monthly  fees  on  behalf  of  each 
resident,  it  is  not  sufficiently  “public”  in 
nature  to  be  considered  an  institution  of 
purely  public  charity.  Annandale  at 
Suwanee,  Inc.  v.  Gwinnett  County  Bd.  of 
Tax  Assessors,  242  Ga.  241,  248  S.E.2d 
640  (1978). 

Exempt  status  of  hospital  when 
proportion  of  paying  patients  vastly 
greater  than  charitable  patients.  — 

When  a  hospital  receives  charitable  pa¬ 
tients  without  pay  but  the  hospital  also 
charges  for  patients  able  to  pay,  the  pro¬ 
portion  being  vastly  in  favor  of  the  latter, 
the  property  in  question  is  used  for  corpo¬ 
rate  income,  and  is  not  exempted  from 
taxation.  Richardson  v.  Executive  Comm., 
176  Ga.  705,  169  S.E.  18  (1933). 

Hospital  which  collects  some  patient 
fees  and  charges  off  uncollectable  bills 


to  charity  held  not  exempt.  —  When  a 
hospital  is  operated  generally  for  profit,  and 
while  there  is  some  evidence  that  the  hos¬ 
pital  does  on  occasion  treat  indigent  pa¬ 
tients,  the  general  practice  of  the  institu¬ 
tion  is  to  collect  all  that  the  institution  can 
from  the  institution’s  patients,  and  only 
charge  off  as  charity  those  bills  the  institu¬ 
tion  is  unable  to  collect,  the  hospital  is 
engaged  principally  for  noncharitable  pur¬ 
poses  and  apparently  chiefly  for  the  benefit 
of  the  institution’s  staff,  and  is  not  exempt 
from  taxation.  Central  Bd.  on  Georgia  Os¬ 
teopathic  Hosp.  v.  Alford,  217  Ga.  663,  124 
S.E. 2d  402  (1962). 

For  a  nursing  home  to  be  tax  ex¬ 
empt,  the  nursing  home  must  be  purely 
charitable  and  public.  Central  Bd.  on  Care 
of  Jewish  Aged,  Inc.  v.  Henson,  120  Ga. 
App.  627,  171  S.E. 2d  747  (1969). 

Charges  paid  by  Boy  Scouts  do  not 
destroy  charitable  nature  of  that  or¬ 
ganization.  —  Under  Georgia  decisions, 
the  fact  that  Boy  Scouts  are  charged  a 
sum  sufficient  only  to  pay  for  their  food 
does  not  destroy  the  charitable  nature  of 
the  institution  nor  prevent  its  exemption. 
Tharpe  v.  Central  Ga.  Council  of  BSA,  185 
Ga.  810,  196  S.E.  762  (1938). 

Exemption  of  a  headquarters  facil¬ 
ity  available  only  to  dues-paying 
members.  —  Use  made  of  property 
sought  to  be  exempt  from  ad  valorem 
taxes  is  not  such  as  could  be  said  to  be 
“purely  public”  charitable  use  when  the 
property  is  a  headquarters  available  only 
to  those  who  pay  dues.  Georgia  Congress 
of  Parents  &  Teachers,  Inc.  v.  Boynton, 
239  Ga.  472,  238  S.E.2d  113  (1977). 

Legislative  intent  as  to  religious 
groups  or  institutions.  —  General  As¬ 
sembly  did  not  intend  that  religious 
groups  or  institutions  be  considered  char¬ 
itable  institutions  for  the  purpose  of  this 
exemption.  Presbyterian  Ctr.,  Inc.  v. 
Henson,  221  Ga.  750,  146  S.E.2d  903 
(1966). 

Although  religious  institutions  are,  for 
some  purposes,  considered  to  be  matters 
of  charity,  religious  institutions  are  not 
necessarily  considered  such  for  all  pur¬ 
poses,  and  the  word  “charity”  itself  is 
given  a  narrower  meaning  in  tax  exemp¬ 
tion  cases.  Presbyterian  Ctr.,  Inc.  v. 
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Henson,  221  Ga.  750,  146  S.E.2d  903 
(1966). 

Since  this  statute  elsewhere  specif¬ 
ically  exempts  certain  property 
owned  by  a  seminary  of  learning  and 

then  exempts  “all  institutions  of  purely 
public  charity,”  it  appears  that  it  was  the 
intention  of  the  drafters  of  the  Constitu¬ 
tion  of  Georgia  that  a  seminary  of  learn¬ 
ing  not  be  considered  as  an  institution  of 
purely  public  charity  for  the  purpose  of 
this  exemption.  Rabun  Gap-Nacoochee 
Sch.  v.  Thomas,  228  Ga.  231,  184  S.E.2d 
824  (1971). 

Masons  not  qualified.  — Although  the 
Masons  serve  a  benevolent  purpose  and 
pursue  many  public  charities,  because 
many  of  their  activities  and  resources  are 
used  exclusively  for  the  personal  benefit  of 
their  group,  it  cannot  be  said  that  the 
group  has  the  sole  purpose  and  activity  of 
dispensing  public  charity  so  as  to  qualify 
as  a  charitable  institution  for  tax  exemp¬ 
tion  under  O.C.G.A.  §  48-5-41(a)(4). 
Board  of  Equalization  v.  York  Rite  Bodies 
of  Freemasonry,  209  Ga.  App.  359,  433 
S.E.2d  299  (1993). 

Home  health  care  services  organi¬ 
zation  was  not  a  purely  public  charitable 
institution  because  the  organization 
charged  for  services  rendered,  the  amount 
of  revenue  generated  suggested  that  the 
organization  was  not  a  purely  public  char¬ 
ity,  and  there  was  no  evidence  to  support 
the  conclusion  that  the  organization  used 
all  the  property  at  issue  for  charitable 
pursuits.  Fulton  County  Bd.  of  Tax  Asses¬ 
sors  v.  Visiting  Nurse  Health  Sys.  of 
Metro.  Atlanta,  Inc.,  243  Ga.  App.  64,  532 
S.E.2d  416  (2000). 

Georgia  School  Board  Association, 

a  not  for  profit  organization  providing 
needed  services  to  local  school  boards  in 
exchange  for  fees  and  dues,  is  not  a 
“purely  public  charity.”  Gwinnett  County 
Bd.  of  Tax  Assessors  v.  Georgia  Sch.  Bd. 
Ass’n,  211  Ga.  App.  437,  439  S.E.2d  666 
(1994). 

Garden  center  was  not  dispensing 
purely  public  charity  because  the  evi¬ 
dence  showed  that  the  payment  of  mem¬ 
ber  club  dues  and  rent  to  the  center  re¬ 
sulted  in  the  provision  of  substantial 
services  and  benefits  not  available  to  the 
general  public.  Cobb  County  Bd.  of  Tax 


Assessors  v.  Marietta  Educ.  Garden  Ctr., 
Inc.,  239  Ga.  App.  740,  521  S.E.2d  892 
(1999). 

Home  for  the  aged  exemption.  — 

Ministry  was  entitled  to  a  “home  for  the 
aged”  exemption  under  O.C.G.A. 
§  48-5-41(a)(12)(A)  as  the  ministry  met 
all  of  the  statutory  conditions  and  there 
was  no  requirement  that  the  home  had  to 
be  a  separate  tax  exempt  corporation  from 
the  tax  exempt  organization  that  operated 
both  a  home  for  the  aged  and  other  tax 
exempt  operations,  such  as  a  church,  a 
radio  ministry,  and  a  counsel  center.  A 
Georgia  nonprofit  tax  exempt  corporation 
may  receive  tax  exemption  from  ad  va¬ 
lorem  taxes  when  the  corporation  oper¬ 
ates  a  home  for  the  aged  exclusively  or 
when  the  corporation  operates  a  home  for 
the  aged  as  well  as  other  tax  exempt 
activities.  Lamad  Ministries,  Inc.  v. 
Dougherty  County  Bd.  of  Tax  Assessors, 
268  Ga.  App.  798,  602  S.E.2d  845  (2004). 

Memorial  foundation  exempt  from 
ad  valorem  taxation.  —  Court  of  ap¬ 
peals  erred  in  reversing  an  order  affirm¬ 
ing  a  decision  of  a  county  board  of  equal¬ 
ization  to  grant  a  memorial  foundation  an 
exemption  from  ad  valorem  taxation  for 
the  property  on  which  the  foundation’s 
facility  was  located  because  the  founda¬ 
tion  established  that  the  foundation  qual¬ 
ified  as  a  purely  public  charity  pursuant 
to  O.C.G.A.  §  48-5-41(a)(4)  and  fulfilled 
the  requirements  in  O.C.G.A. 
§  48-5-41(c),  (d)(1),  and  (2).  The  property 
the  foundation  owned  was  devoted  en¬ 
tirely  to  charitable  purposes;  the  charita¬ 
ble  purposes  of  the  foundation  were  for 
the  benefit  of  the  public,  the  foundation 
qualified  as  a  purely  public  charity,  the 
foundation  provided  evidence  that  all  in¬ 
come  obtained  from  the  property  was  used 
in  furtherance  of  the  foundation’s  charita¬ 
ble  services  or  to  offset  expenses  incurred 
in  the  maintenance  of  the  organization’s 
property,  and  no  part  of  the  foundation’s 
income  was  being  distributed  to  any  per¬ 
son  with  an  interest  therein.  Nuci  Phillips 
Mem.  Found,  v.  Athens-Clarke  County  Bd. 
of  Tax  Assessors,  288  Ga.  380,  703  S.E.2d 
648  (2010). 

Educational  Institutions 

It  is  the  use  of  the  property  which 
renders  the  property  exempt  or  non- 
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Educational  Institutions  (Cont’d) 

exempt,  not  the  use  of  the  income  derived 
from  the  property.  Elder  v. 
Atlanta-Southern  Dental  College,  183  Ga. 
634,  189  S.E.  254  (1936). 

Discretion  of  institution  as  to  what 
is  necessary  and  proper  to  further 
the  institution’s  objectives.  —  Some 
discretion  must  be  given  to  the  governing 
authorities  of  the  institution  to  determine 
what  buildings  are  necessary  or  proper  to 
further  their  educational  objectives.  Elder 
v.  Trustees  of  Atlanta  Univ.,  194  Ga.  716, 
22  S.E. 2d  515  (1942). 

Use  of  property  controls  over  dec¬ 
larations  in  charter  in  determining 
taxability.  —  Use  to  which  property  of  an 
educational  institution  is  put,  rather  than 
the  declaration  of  the  institution’s  purpose 
found  in  the  institution’s  charter,  deter¬ 
mines  the  question  of  exemption  from 
taxation.  Rabun  Gap-Nacoochee  Sch.  v. 
Thomas,  228  Ga.  231,  184  S.E.2d  824 
(1971). 

Effect  of  fees  charged  and  used  for 
institution.  —  Grounds,  buildings,  and 
other  property  occupied  and  used  by  the 
owner  or  owners  thereof  for  conducting  a 
college  or  school,  for  attendance  upon 
which  charges  for  board  and  tuition  are 
arbitrarily  made  without  any  reference  to 
the  actual  cost  of  conducting  the  school, 
are  subject  to  taxation.  Mundy  v.  Van 
Hoose,  104  Ga.  292,  30  S.E.  783  (1898). 

All  buildings  erected  for  and  used  as  a 
college,  incorporated  academy,  or  other 
seminary  of  learning  are  exempt  from 
taxation,  even  if  in  the  operation  of  the 
institution,  income  is  derived  from  tuition 
fees,  since  the  fees  themselves  are  not 
used  for  the  purpose  of  private  or  corpo¬ 
rate  profit  or  income,  but  are  appropriated 
to  the  maintenance  of  the  institution. 
Linton  v.  Lucy  Cobb  Inst.,  117  Ga.  678,  45 
S.E.  53  (1903);  Brewer  v.  American  Mis¬ 
sionary  Ass’n,  124  Ga.  490,  52  S.E.  804 
(1905). 

Effect  of  right  to  convey  property  at 
will  and  make  any  desired  use  of  in¬ 
come.  —  Property  of  a  corporation  having 
a  capital  stock  formed  for  the  business  of 
conducting  an  educational  institution, 
and  which  has  the  absolute  ownership  of 
all  the  realty  and  personalty  employed  in 


such  enterprise,  with  the  right  to  convey  it 
at  will  and  to  make  any  desired  disposi¬ 
tion  of  the  income  derived  from  the  fees 
charged  for  tuition  and  board  is  not  ex¬ 
empt  from  taxation.  Brenau  Ass’n  v. 
Harbison,  120  Ga.  929,  48  S.E.  363,  1  Ann. 
Cas.  836  (1904). 

Institution  for  education  of  poor 
boys  and  girls.  —  Property  of  an  institu¬ 
tion  for  the  education  of  worthy  but  poor 
boys  and  girls,  instructing  the  boys  and 
girls  in  general  educational  and  agricul¬ 
tural  subjects,  if  used  for  purely  religious, 
charitable,  and  educational  purposes,  is 
not  taxable,  provided  the  institution’s  in¬ 
come  is  not  used,  nor  intended  to  be  used, 
as  dividends  or  profits.  City  of  Waycross  v. 
Waycross  Sav.  &  Trust  Co.,  146  Ga.  68,  90 
S.E.  382  (1916);  See  also,  Hurlbutt  Farm 
v.  Medders,  157  Ga.  258,  121  S.E.  321 
(1924);  Baggett  v.  Georgia  Conference 
Ass’n  of  Seventh  Day  Adventists,  157  Ga. 
488,  121  S.E.  838  (1924). 

Exemption  of  college  fraternity 
houses.  —  Fraternity  houses  are  build¬ 
ings  erected  for  and  used  as  a  college,  and 
not  used  for  the  purpose  of  making  either 
private  or  corporate  income  or  profit  for 
the  university.  The  law  of  this  state  says 
that  fraternity  houses  shall  be  exempt 
from  taxes.  Alford  v.  Emory  Univ.,  216  Ga. 
391,  116  S.E. 2d  596  (1960). 

Private  corporation  operating  a  frater¬ 
nity  on  land  owned  in  fee  simple  by  that 
corporation  was  not  entitled  to  the  same 
tax  exemptions  as  those  fraternities  and 
sororities  located  on  real  property  belong¬ 
ing  to  the  “college,”  and  therefore  consti¬ 
tutional  equal  protection  rights  were  not 
implicated.  Zach,  Inc.  v.  Fulton  County, 
235  Ga.  App.  478,  509  S.E.2d  746  (1998), 
aff’d,  271  Ga.  411,  520  S.E.2d  899  (1999). 

Exemption  found  in  paragraph  (a)(6)  of 
O.C.G.A.  §  48-5-41  applies  only  to  resi¬ 
dential  property  owned  by  an  educational 
institution  or  an  “arm  or  extension”  and 
did  not  apply  to  property  owned  by  a 
company  for  use  as  a  fraternity  house. 
Zach,  Inc.  v.  Fulton  County,  271  Ga.  411, 
520  S.E. 2d  899  (1999),  affirming  Zach, 
Inc.  v.  Fulton  County,  235  Ga.  App.  478, 
509  S.E. 2d  746  (1998). 

Residential  buildings  on  university 
property.  —  When  the  university  owns 
the  property,  residential  buildings 
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thereon  may  be  “used  as  a  college”  and 
qualify  for  ad  valorem  tax  exemption  un¬ 
der  paragraph  (a)(6)  of  O.C.G.A. 
§  48-5-41.  Johnson  v.  Southern  Greek 
Hous.  Corp.,  251  Ga.  544,  307  S.E.2d  491 
(1983). 

Exemption  of  fraternity  and  soror¬ 
ity  houses.  —  Property  of  nonprofit  cor¬ 
poration,  organized  as  an  instrument  of  a 
state  university,  used  to  erect  fraternity 
and  sorority  houses  was  exempt  from  ad 
valorem  taxation  under  paragraph  (a)(6) 
of  O.C.G.A.  §  48-5-41.  Johnson  v.  South¬ 
ern  Greek  Hous.  Corp.,  251  Ga.  544,  307 
S.E.2d  491  (1983). 

Private,  nonprofit  corporation  owning  a 
fraternity  house  on  a  college  campus  was 
not  an  “arm  or  extension”  of  the  college 
and  was  not  entitled  to  an  ad  valorem  tax 
exemption.  Zach,  Inc.  v.  Fulton  County, 
226  Ga.  App.  842,  487  S.E.2d  602  (1997). 

Term  “seminary  of  learning,”  as  ap¬ 
plied  in  its  general  meaning,  does  not 
exclude  an  institution  such  as  the  Me¬ 
chanical  Trades  Institute.  J.A.T.T.  Title 
Holding  Corp.  v.  Roberts,  258  Ga.  519,  371 
S.E.2d  861  (1988). 

Taxation  of  grounds  and  buildings. 

—  While  an  educational  institution  may 
be  exempt,  some  of  the  institution’s 
grounds  and  buildings  may  be  taxed  if 
those  grounds  or  buildings  generate  a 
private  profit.  J.A.T.T.  Title  Holding  Corp. 
v.  Roberts,  258  Ga.  519,  371  S.E.2d  861 
(1988). 

Building  used  by  aspiring  artists  to 

develop  their  abilities  by  practicing  their 
craft  did  not  qualify  for  a  tax  exemption. 
Atlanta  Artists  Ctr.,  Inc.  v.  Fulton  County 
Bd.  of  Assessors,  245  Ga.  App.  253,  537 
S.E.2d  701  (2000). 

Farm  Products 

Obvious  intent  of  the  exemption  for 
farm  products  is  to  relieve  the  farmer  by 
giving  the  farmer  a  year  after  harvest  in 
which  to  sell  the  farmer’s  products;  there¬ 
fore,  during  that  period  until  the  farmer 
sells  the  farmer’s  products,  the  farmer  is 
exempt  from  ad  valorem  taxation  there¬ 
upon.  Gold  Kist,  Inc.  v.  Jones,  231  Ga.  881, 
204  S.E.2d  584  (1974). 

Effect  upon  other  laws.  —  Exemption 
does  not  change  the  general  rule  and 
policy  of  the  state  that  personal  property 


is  taxable  only  at  the  domicile  of  the 
owner  if  a  resident  of  this  state.  City  of 
Blakely  v.  Hilton,  150  Ga.  27,  102  S.E.  340 
(1920). 

No  exemption  for  farm  products 
sold  or  transferred  for  future  sale.  — 

Language  of  this  statute  does  not  contem¬ 
plate  an  exemption  for  farm  products  ei¬ 
ther  after  an  outright  sale,  or  when  placed 
in  the  hands  of  another  for  future  sale  or 
processing  with  advance  payment  to  the 
producer.  Gold  Kist,  Inc.  v.  Jones,  231  Ga. 
881,  204  S.E. 2d  584  (1974). 

Farm  products  may  be  levied  on 
and  sold  for  taxes  due  on  other  prop¬ 
erty.  —  Farm  products  which  are  them¬ 
selves  exempt  from  taxation  may  never¬ 
theless  be  levied  on  and  sold  for  taxes  due 
upon  other  property  of  the  same  owner. 
Sumter  County  v.  Hollis,  51  Ga.  App.  410, 
180  S.E.  750  (1935). 

Farm  products  already  sold  to  a 
bona  fide  purchaser  not  subject  to 
levy  and  sale.  —  While  farm  products 
which  are  themselves  exempt  from  taxa¬ 
tion  for  the  next  year  after  their  produc¬ 
tion  may  nevertheless  be  levied  on  and 
sold  for  taxes  due  upon  other  property  of 
the  same  owner,  the  products  are  not 
subject  to  such  levy  when  there  was  a 
bona  fide  sale  of  the  products  by  the 
grower  to  a  third  person  within  the  ex¬ 
empted  period,  and  if  the  fi.  fa.  against  the 
producer  was  levied  on  the  products  after 
such  sale.  Sumter  County  v.  Hollis,  51  Ga. 
App.  410,  180  S.E.  750  (1935). 

Taxability  presumed  if  product  not 
ordinarily  classified  as  farm  product. 
—  Since  according  to  its  usual  significa¬ 
tion,  the  term  “lumber”  would  not  ordinar¬ 
ily  be  classified  as  a  farm  product;  it  would 
be  presumed  prima  facie  that  it  was  not 
such  a  product  and  in  the  circumstances, 
it  was  not  sufficient  to  allege  in  mere 
general  terms  that  this  lumber  was  a  farm 
product  and  as  such  exempt  from  taxa¬ 
tion.  Collins  v.  Mills,  198  Ga.  18,  30  S.E. 2d 
866  (1944). 

For  effect  of  failure  to  allege  crop 
was  grown  by  holder  or  upon  holder’s 
land,  see  City  of  Blakely  v.  Hilton,  150  Ga. 
27,  102  S.E.  340  (1920). 

Hospitals 

Home  health  care  organization  was 

not  a  hospital  for  purposes  of  exemption 
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Hospitals  (Cont’d)  of  Tax  Assessors  v.  Visiting  Nurse  Health 

Sys.  of  Metro.  Atlanta,  Inc.,  243  Ga.  App. 
from  ad  valorem  taxes.  Fulton  County  Bd.  64,  532  S.E.2d  416  (2000). 

OPINIONS  OF  THE  ATTORNEY  GENERAL 

Analysis 

General  Consideration 

Public  Property 

Places  of  Religious  Worship 

Cemeteries 

Residences  Owned  by  Religious  Groups 
Institutions  of  Purely  Public  Charity 
Educational  Institutions 
Farm  Products 
Antipollution  Equipment 


General  Consideration 

Effect  of  claim  of  two  or  more  sim¬ 
ilar  exemptions.  —  If  a  taxpayer  is  qual¬ 
ified  for  and  chooses  to  invoke  the  benefits 
of  any  one  of  the  exemptions  from  any  one 
of  the  types  of  ad  valorem  taxes,  the 
taxpayer  necessarily  triggers  the  limita¬ 
tion  clause  of  that  exemption.  Any  at¬ 
tempt  to  take  two  or  more  similar  exemp¬ 
tions  would  violate  the  limitation  clause  of 
each  of  the  exemptions  and  cannot  be 
done.  1974  Op.  Att’y  Gen.  No.  U74-83. 

Corporation  organized  for  both  ex¬ 
empt  and  nonexempt  purposes  is  not 
entitled  to  property  tax  exemption. 
1960-61  Op.  Att’y  Gen.  p.  515. 

Effect  of  owner’s  character  in  de¬ 
termining  use  to  which  property  put. 
—  Owner’s  character,  while  not  control¬ 
ling,  does  play  an  important  part  in  deter¬ 
mining  the  nature  of  the  use  to  which 
property  is  put.  1962  Op.  Att’y  Gen.  p. 
495. 

Exemption  of  property  owned  by  a 

mutual  fund.  —  Neither  former  Code 
1933,  §  92-201  (see  now  O.C.G.A. 

§  48-5-41),  Ga.  L.  1937-38,  Ex.  Sess.,  p. 
156,  §  4  (see  now  O.C.G.A.  §  48-6-27 
(now  repealed)),  nor  Ga.  Const.  1945,  Art. 
VII,  Sec.  I,  Para.  V  (see  now  Ga.  Const. 
1983,  Art.  VII,  Sec.  I,  Para.  V)  exempt 
from  ad  valorem  taxation  taxable  prop¬ 
erty  owned  by  a  mutual  fund.  1968  Op. 
Att’y  Gen.  No.  68-195. 

Intangibles  belonging  to  the  trust 
fund  administered  by  the  Peace  Offi¬ 
cers’  Association  of  Georgia  are  ex¬ 


empt  from  ad  valorem  taxes  imposed  by 
Georgia  Law  upon  intangibles.  1967  Op. 
Att’y  Gen.  No.  67-338. 

Discussion  of  what  educational  and 
religious  institution  property  is  ex¬ 
empt  from  taxation.  —  See  1952-53  Op. 
Att’y  Gen.  p.  181. 

Public  Property 

Taxation  of  property  transferred  to 
municipality  after  January  1.  —  Prop¬ 
erty  returned  for  taxation  on  January  1 
and  later  sold  to  a  municipality  is  not 
subject  to  be  levied  on  for  taxes  in  the 
hands  of  the  municipality.  1954-56  Op. 
Att’y  Gen.  p.  680. 

Liability  for  taxes  on  condemned 
property.  —  Under  the  law  of  eminent 
domain  as  the  law  now  exists  in  this  state, 
the  payment  of  city  or  county  taxes  is  not 
a  proper  element  of  damages  in  a  condem¬ 
nation  case.  The  payment  of  property 
taxes  is  a  responsibility  of  the  landowner 
only  so  long  as  the  landowner,  in  fact, 
owns  the  property.  The  property  owner  or 
condemnee  would  be  responsible  for  pay¬ 
ment  of  taxes  up  to  the  date  of  taking. 
After  that  time,  the  responsibility  for  the 
payment  of  these  taxes  would  he  upon  the 
condemning  body,  if  in  fact  that  body  is  an 
entity  which  would  have  the  responsibil¬ 
ity  for  payment  of  these  taxes;  all  public 
property,  however,  is  exempt  from  taxa¬ 
tion  by  virtue  of  this  statute.  1969  Op. 
Att’y  Gen.  No.  69-494. 

Georgia  Development  Authority  is 
exempt  from  the  intangibles  tax  on 
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its  property,  including  its  direct  long 
term  mortgage  notes.  The  holder  of  long 
term  mortgage  notes  is  not  exempt  from 
paying  intangibles  tax  on  those  notes 
when  the  Georgia  Development  Authority 
merely  guarantees  or  insures  payment. 
1963-65  Op.  Att’y  Gen.  p.  31. 

Property  held  by  the  various  agri¬ 
cultural  commodity  commissions  is 
public  property  within  the  meaning  of 
this  statute  and  is  exempt  from  taxation. 
1977  Op.  Att’y  Gen.  No.  77-29. 

Exemption  of  property  of  the  Agri¬ 
cultural  Commodity  Commission  for 
Peanuts.  —  Property  owned  by  the  Agri¬ 
cultural  Commodity  Commission  for  Pea¬ 
nuts,  a  public  corporation  and  an  instru¬ 
mentality  of  the  state  according  to  Ga.  L. 
1961,  p.  301,  §  8  (see  now  O.C.G.A. 
§  2-8-15),  is  public  property,  not  used  for 
the  purpose  of  private  or  corporate  profit 
and  income  and,  therefore,  it  is  exempt 
under  former  Code  1933,  §  92-201  (see 
now  O.C.G.A.  §  48-5-41)  from  city  and 
county  ad  valorem  taxes.  1963-65  Op. 
Att’y  Gen.  p.  390. 

Georgia  Regional  Hospital  at  At¬ 
lanta  is  not  subject  to  DeKalb  County 
property  taxation  because  the  hospital  is 
owned  by  the  state.  1970  Op.  Att’y  Gen. 
No.  70-205. 

Corporation  organized  under  the 
Cooperative  Marketing  Act,  Ga.  L. 

1921,  p.  139,  §  1  (see  now  O.C.G.A.  Art.  3, 
Ch.  10,  T.  2),  is  required  to  make  ad 
valorem  tax  returns.  1952-53  Op.  Att’y 
Gen.  p.  180. 

Places  of  Religious  Worship 

Church  is  exempt  from  municipal 
taxes.  1945-47  Op.  Att’y  Gen.  p.  414. 

Land  owned  by  a  religious  organi¬ 
zation  is  exempt  from  taxation  so  long 
as  the  land  is  used  for  religious  worship  or 
as  a  recreational  park  for  purely  public 
charity.  1954-56  Op.  Att’y  Gen.  p.  716. 

Exemption  of  land  leased  for  com¬ 
mercial  purposes.  —  Land  owned  by  a 
religious  organization,  which  is  normally 
tax  exempt,  is  subject  to  taxation  when 
leased  for  commercial  purposes.  1954-56 
Op.  Att’y  Gen.  p.  716. 

Exemption  of  camps  for  physical, 
mental,  moral,  and  spiritual  develop¬ 
ment  of  children.  —  Camp  operated  for 


the  physical,  mental,  moral,  and  spiritual 
growth  and  development  of  young  boys 
and  girls  is  dedicated  to  a  charitable  use. 
That  use  is  public  if  the  camp  is  open  to 
boys  and  girls  generally  or  to  all  those  of  a 
particular  religious  faith.  The  fact  that  a 
charge  is  made  does  not  destroy  the  char¬ 
itable  nature  of  the  camp,  provided  the 
following  conditions  are  met:  (1)  the  camp 
property  must  not  be  used  for  the  primary 
purpose  of  producing  income;  (2)  any  in¬ 
come  received  from  the  camp’s  use  must 
be  used  exclusively  for  camp  operation 
and  maintenance;  (3)  such  income  must 
not  be  distributed  to  shareholders  in  the 
corporation  owning  camp,  if  owned  by  a 
corporation,  or  to  other  owners  if  not 
owned  by  a  corporation;  and  (4)  if  the 
property  was  donated,  the  donation  must 
not  have  been  based  upon  an  agreement 
providing  that  the  donor  shall  receive  any 
part  of  the  net  or  gross  income  from  the 
property’s  use.  1962  Op.  Att’y  Gen.  p.  495. 

Camp  grounds  owned  and  operated 
by  Conference  of  Seventh-Day  Adven¬ 
tists  are  exempt  from  taxation  as  an  in¬ 
stitution  of  purely  public  charity.  1962  Op. 
Att’y  Gen.  p.  499. 

Motor  vehicles  owned  by  churches 
are  not  exempt  from  taxation.  —  1957 
Op.  Att’y  Gen.  p.  287. 

Cars  used  for  transportation  to  and 
from  church  functions  are  not  places  of 
religious  worship,  and  are,  therefore,  not 
exempt  from  state,  county,  and  municipal 
property  taxes.  1963-65  Op.  Att’y  Gen.  p. 
464. 

Motor  vehicles  furnished  by  reli¬ 
gious  groups  to  ministers  are  not  ex¬ 
empt  from  taxation.  1962  Op.  Att’y  Gen.  p. 
507. 

Cemeteries 

Cemeteries  are  exempt  from  prop¬ 
erty  taxation,  including  land  not  yet  sold 
as  burial  lots.  1960-61  Op.  Att’y  Gen.  p. 
474. 

Character  of  owner  as  affecting  ex¬ 
emption  of  cemetery  property.  — 

Property  utilized  as  a  cemetery  or  place  of 
burial  is  exempt  from  taxation  without 
regard  for  the  fact  that  the  property  is 
owned  by  either  a  public  or  private  corpo¬ 
ration,  or  by  individuals,  collectively  or 
severally.  1975  Op.  Att’y  Gen.  No.  U75-15. 
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Residences  Owned  by  Religious 
Groups 

Exemption  of  more  than  one  resi¬ 
dence.  —  Single  family  residence  owned 
by  a  church  is  exempt  from  ad  valorem 
taxes  as  long  as  no  income  is  derived 
therefrom;  the  same  rule  applies  when  the 
church  owns  two  or  more  residences.  1970 
Op.  Att’y  Gen.  No.  U70-172. 

Two  single-family  residences  owned  by 
a  church,  one  of  which  is  occupied 
rent-free  by  the  pastor  as  the  pastor’s 
residence,  and  the  other  of  which  is  occu¬ 
pied  rent-free  by  the  minister  of  education 
as  that  minister’s  residence,  are  both  ex¬ 
empt  from  ad  valorem  taxes.  1970  Op. 
Att’y  Gen.  No.  U70-94. 

Trailer  owned  by  a  church,  situated 
on  church  land,  and  used  as  a  parson¬ 
age,  is  exempt  from  taxation.  1954-56  Op. 
Att’y  Gen.  p.  715. 

Institutions  of  Purely  Public  Charity 

Description  in  charter  that  an  insti¬ 
tution  is  charitable  is  not  necessarily 
controlling;  institution’s  tangible  per¬ 
sonal  property  is  taxable  when  it  appears 
proceeds  may  inure  to  the  benefit  of  pri¬ 
vate  person.  1962  Op.  Att’y  Gen.  p.  523. 

Exemption  of  fraternal  organiza¬ 
tions.  —  Fraternal  organizations,  such  as 
American  Legion,  Veterans  of  Foreign 
Wars,  and  Moose  are  not  exempt  from 
payment  of  ad  valorem  taxes  since  they 
are  not  purely  charitable  organizations. 
1962,  Op.  Att’y  Gen.  p.  481;  1962  Op.  Att’y 
Gen.  p.  501. 

Masonic  hall  is  exempt  from  state  and 
county  taxation.  1954-56  Op.  Att’y  Gen.  p. 
715. 

Uses  to  which  American  Legion 
clubhouses  are  normally  put  are  nei¬ 
ther  exclusively  charitable  nor  public  in 
nature.  1962  Op.  Att’y  Gen.  p.  495. 

American  Legion  clubs  are  not  insti¬ 
tutions  of  purely  public  charity  as  contem¬ 
plated  by  this  statute  and,  therefore,  are 
not  exempt  from  taxation.  1950-51  Op. 
Att’y  Gen.  p.  154;  1958-59  Op.  Att’y  Gen. 
p.  338. 

Hall  used  to  carry  on  normal  activ¬ 
ities  of  a  fraternal  benefit  society  is 

not  exempt  under  this  statute.  1962  Op. 
Att’y  Gen.  p.  495. 


Test  as  to  taxation  of  property  be¬ 
longing  to  private  clubs  depends 
upon  property’s  use.  —  If  the  property 
itself  is  dedicated  to  and  used  for  purely 
public  charity,  the  property  is  not  taxable, 
but  if  the  property  is  used  for  purposes 
other  than  purely  public  charity,  the  prop¬ 
erty  is  taxable.  1958-59  Op.  Att’y  Gen.  p. 
338. 

Exemption  of  property  used  for  so¬ 
cial  purposes.  —  When  the  property  of 
an  organization,  the  nature  of  which  is  in 
part  social,  is  used  for  social  purposes,  the 
property  is  not  exempt  since  the  property 
furthers  the  interest  of  the  organization’s 
members  even  though  the  property  inci¬ 
dentally  serves  the  community.  1969  Op. 
Att’y  Gen.  No.  69-392. 

That  a  community  swimming  pool 
is  operated  by  a  nonprofit  corpora¬ 
tion  does  not  authorize  a  municipality  to 
exempt  the  facility  from  ad  valorem  taxes 
when  the  facility  is  not  used  as  a  purely 
public  charity.  The  mere  nonprofit  nature 
of  the  operation  is  not  sufficient  to  exempt 
the  operation  under  this  statute.  1971  Op. 
Att’y  Gen.  No.  U71-46. 

Exemption  of  fraternity  houses.  — 
Although  a  corporation’s  petition  for  char¬ 
ter  describes  the  corporation  as  an  insti¬ 
tution  of  purely  public  charity,  the  corpo¬ 
ration’s  property  is  not  exempt  from 
taxation  under  this  statute,  the  property 
involved  being  a  dwelling  purchased  for 
use  as  a  place  of  residence  by  members  of 
the  local  chapter  of  a  Greek  letter  college 
fraternity,  its  use  and  occupancy  being 
limited  to  those  who  are  active  members 
of  the  fraternity,  who  become  members  by 
invitation,  and  each  member  of  the  local 
chapter  who  resides  at  such  chapter  house 
paying  to  the  local  chapter  a  monthly  fee 
for  room  and  board,  which  charge  is  iden¬ 
tical  with  the  charges  made  by  the  educa¬ 
tional  institution  at  which  such  chapter  is 
located  for  the  use  of  its  dormitories, 
where  meals  are  furnished  as  well  as 
rooms.  1958-59  Op.  Att’y  Gen.  p.  338. 

Nonprofit  corporation  which 
charges  for  furnishing  housing  to  ser¬ 
vice  organizations,  the  receipts  from 
which  are  used  for  maintenance  and  mort¬ 
gage  payments,  is  not  a  public  charity  as 
to  be  exempt  from  city  and  county  ad 
valorem  taxes.  1970  Op.  Att’y  Gen.  No. 
U70-34. 
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Educational  Institutions 

When  a  motel  owned  by  a  college  is 
held  or  used  as  an  endowment,  such 
property  is  not  exempt  from  acl  valorem 
taxation  because  it  is  invested  in  real 
estate.  1969  Op.  Att’y  Gen.  No.  69-362. 

Farm  Products 

Term  “farm  products”  is  not  limited 
to  products  of  the  soil,  but  also  encom¬ 
passes  livestock  and  poultry,  including 
laying  hens,  which  are  commonly  re¬ 
garded  as  agricultural  products;  such 
products  are  exempt  from  taxation  so  long 
as  they  meet  other  criteria  of  this  statute. 
1969  Op.  Att’y  Gen.  No.  69-359. 

“Farm  products”  does  not  include 
buildings  and  equipment  used  in 
farm  operations.  —  Chickens,  eggs,  and 
honey  are  exempt  from  taxation  for  the 
year  next  after  their  production.  However, 
the  buildings  and  equipment  used  in  these 
operations  are  not  exempt  from  taxation. 
1962  Op.  Att’y  Gen.  p.  481. 

When  corporation  buys  eggs  from 
third  parties  and  sells  the  eggs  to  the 
public,  the  eggs  would  not  be  exempt 
from  taxation  because  the  eggs  did  not 
remain  in  the  hands  of  the  producer  but 
were  purchased  from  the  producer  by  that 
corporation.  1967  Op.  Att’y  Gen.  No. 
67-159. 

When  corporation  leases  farms  on 
which  laying  hens  owned  by  the  cor¬ 
poration  are  kept,  and  the  farmer-lessor 
cares  for  the  hens  and  oversees  the  egg 
production,  but  the  farmer  receives  for  the 
farmer’s  services  a  salary  which  is  not 
dependent  on  egg  production  or  price,  the 
eggs  are  not  subject  to  ad  valorem  taxa¬ 
tion  when  in  the  hands  of  that  corpora¬ 
tion.  1967  Op.  Att’y  Gen.  No.  67-159. 

When  corporation  owns  hens,  and 
keeps  the  hens  on  the  corporation’s 
lands,  and  hires  individuals  to  over¬ 
see  the  hens,  the  eggs  would  be  exempt 
from  ad  valorem  taxation  for  the  year  next 
after  production.  1967  Op.  Att’y  Gen.  No. 
67-159. 

Farm  products  in  the  hands  of 
warehousemen  who  are  not  produc¬ 
ers  are  not  exempt  from  property  taxa¬ 
tion.  1969  Op.  Att’y  Gen.  No.  69-283. 

Baled  cotton  stored  in  a  warehouse 
and  owned  by  a  warehouseman  on  Janu¬ 


ary  1  is  subject  to  ad  valorem  taxation. 
1952-53  Op.  Att’y  Gen.  p.  429. 

Exemption  of  farm  products  owned 
by  producer  and  stored  by  federal 
government.  —  Since  farm  products  in 
the  hands  of  the  producer,  within  the  year 
next  after  their  production,  and  all  prop¬ 
erty  within  the  scope  of  federal  ownership 
are  exempt  from  taxation,  farm  products 
owned  by  the  producer  and  stored  by  the 
federal  government  are  not  within  the 
classification  of  properties  taxable  by  a 
municipal  corporation.  1963-65  Op.  Att’y 
Gen.  p.  238. 

No  exemption  for  agricultural 
property.  —  Municipality  does  not  have 
the  authority  to  exempt  from  city  taxes 
real  property  located  within  the  munici¬ 
pality’s  corporate  limits  and  held  for  agri¬ 
cultural  purposes.  1984  Op.  Att’y  Gen.  No. 
U84-21. 

Antipollution  Equipment 

Eligibility  for  exemption  to  be  de¬ 
termined  from  all  circumstances,  not 
merely  expressed  intent.  —  Question  of 
whether  or  not  the  property  was  installed 
or  constructed  for  the  primary  purpose  of 
reducing  or  eliminating  air  or  water  pol¬ 
lution  rather  than  primarily  for  another 
purpose,  such  as  increasing  production,  is 
not  to  be  determined  solely  from  the  ex¬ 
pressed  intention  of  the  taxpayer,  but 
from  all  the  circumstances  of  the  case.  The 
dominant  purpose  of  the  taxpayer  is  to  be 
considered.  1969  Op.  Att’y  Gen.  No. 
69-325. 

Incidental  intent  to  control  pollu¬ 
tion  insufficient  for  exemption.  — 

Board  of  tax  assessors  must  exempt  prop¬ 
erty  used  in  or  as  part  of  any  facility 
which  has  been  certified  by  a  pollution 
control  agency  as  necessary  and  adequate 
to  eliminate  or  reduce  air  or  water  pollu¬ 
tion,  if  the  board  of  tax  assessors  finds 
from  all  the  circumstances  surrounding 
the  case  that  the  facility  was  installed  for 
the  primary  purpose  of  eliminating  or 
reducing  pollution.  If  the  board  finds  that 
the  facility,  even  though  certified,  was  not 
installed  or  constructed  for  that  primary 
purpose,  but  for  another  purpose,  such  as 
increasing  production  with  only  an  inci¬ 
dental  intent  to  control  pollution,  then  it 
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Antipollution  Equipment  (Cont’d) 

must  find  that  the  exemption  does  not 
apply.  1969  Op.  Att’y  Gen.  No.  69-325. 
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ternity  or  sorority  house,  66  ALR2d  904. 

Property  used  as  dining  rooms  or  res¬ 


taurants  as  within  tax  exemptions  ex¬ 
tended  to  property  of  religious,  educa¬ 
tional,  charitable,  or  hospital 
organizations,  72  ALR2d  521. 

Exemption  from  taxation  of  property  of 
agricultural  fair  society  or  association,  89 
ALR2d  1104. 

Exemption  of  public  school  property 
from  assessments  for  local  improvements, 
15  ALR3d  847. 

Garage  or  parking  lot  as  within  tax 
exemption  extended  to  property  of  educa¬ 
tional,  charitable,  or  hospital  organiza¬ 
tions,  33  ALR3d  938. 

Receipt  of  pay  from  beneficiaries  as  af¬ 
fecting  tax  exemption  of  charitable  insti¬ 
tutions,  37  ALR3d  1191. 

Tax  exemption  of  property  used  by  fra¬ 
ternal  or  benevolent  association  for  club¬ 
house  or  similar  purposes,  39  ALR3d  640. 

Prospective  use  for  tax-exempt  pur¬ 
poses  as  entitling  property  to  tax  exemp¬ 
tion,  54  ALR3d  9. 

Availability  of  tax  exemption  to  prop¬ 
erty  held  on  lease  from  exempt  owner,  54 
ALR3d  402. 

Taxation:  exemption  of  parsonage  or 
residence  of  minister,  priest,  rabbi,  or 
other  church  personnel,  55  ALR3d  356. 

Property  tax:  exemption  of  property 
leased  by  and  used  for  purposes  of  other¬ 
wise  tax-exempt  body,  55  ALR3d  430. 

Tax  exemption  of  property  of  educa¬ 
tional  body  as  extending  to  property  used 
by  personnel  as  living  quarters,  55  ALR3d 
485. 

Validity  and  construction  of  statute  or 
ordinance  allowing  tax  exemption  for 
property  used  in  pollution  control,  65 
ALR3d  434. 

What  constitutes  church,  religious  soci¬ 
ety,  or  institution  exempt  from  property 
tax  under  state  constitutional  or  statutory 
provisions,  28  ALR4th  344. 

What  are  educational  institutions  or 
schools  within  state  property  tax  exemp¬ 
tion  provisions,  34  ALR4th  698. 

Exemption  of  public  golf  courses  from 
local  property  taxes,  41  ALR4th  963. 

Exemption  of  nonprofit  theater  or  con¬ 
cert  hall  from  local  property  taxation,  42 
ALR4th  614. 

Property  tax:  Effect  of  tax-exempt  les¬ 
sor’s  reversionary  interest  on  valuation  of 
nonexempt  lessee’s  interest,  57  ALR4th 
950. 
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Exemption  from  real-property  taxation  When  is  property  owned  by  state  or 
of  residential  facilities  maintained  by  hos-  local  governmental  body  put  to  public  use 
pital  for  patients,  staff,  or  others,  61  so  as  to  be  eligible  for  property  tax  exemp- 
ALR4th  1105.  tion,  114  ALR5th  561. 

Nursing  homes  as  exempt  from  prop¬ 
erty  taxation,  34  ALR5th  529. 

48-5-41.1.  Exemption  of  qualified  farm  products  and  harvested 
agricultural  products  from  taxation. 

(a)  As  used  in  this  Code  section,  the  term: 

(1)  “Agricultural  equipment”  means  farm  tractors,  combines,  and 
all  other  farm  equipment  other  than  motor  vehicles,  whether  fixed  or 
mobile,  which  are  owned  by  or  held  under  a  lease-purchase  agree¬ 
ment  and  directly  used  in  the  production  of  farm  products  by  a  family 
owned  qualified  farm  products  producer. 

(2)  “Family  owned  farm  entity”  means  a  family  corporation,  a 
family  partnership,  a  family  general  partnership,  a  family  limited 
partnership,  a  family  limited  corporation,  or  a  family  limited  liability 
company  all  of  the  interest  of  which  is  owned  by  one  or  more  natural 
or  naturalized  citizens  related  to  each  other  within  the  fourth  degree 
of  civil  reckoning.  It  shall  include  an  estate  of  which  the  devisees  or 
heirs  are  one  or  more  natural  or  naturalized  citizens  related  to  each 
other  within  the  fourth  degree  of  civil  reckoning.  It  shall  include  a 
trust  of  which  the  beneficiaries  are  one  or  more  natural  or  natural¬ 
ized  citizens  related  to  each  other  within  the  fourth  degree  of  civil 
reckoning.  Such  family  owned  farm  entity  must  have  derived  80 
percent  or  more  of  its  gross  income  from  bona  fide  agricultural  uses 
within  this  state  within  the  year  immediately  preceding  the  year  in 
which  the  exemption  provided  by  this  Code  section  is  sought. 

(3)  “Family  owned  qualified  farm  products  producer”  means  an 
individual  or  family  owned  farm  entity  primarily  engaged  in  the 
direct  cultivation  of  the  soil,  including  soil  removed  from  the  land  and 
placed  in  pots  or  containers,  or  operation  of  land  for  the  production  of 
qualified  farm  products.  A  family  owned  qualified  farm  products 
producer  shall  not  include  wholesalers,  distributors,  storage  facility 
owners,  manufacturers,  processors,  or  other  similar  entities  that 
primarily  prepare  qualified  farm  products  for  any  intermediate  or 
final  market  or  that  primarily  operate  to  move  or  facilitate  the 
movement  of  qualified  farm  products  from  a  producer  to  any  inter¬ 
mediate  or  final  markets. 

(4)  “Farm  products”  means  only  those  farm  products  eligible  to 
qualify  for  exemption  from  ad  valorem  taxation  pursuant  to  the 
former  provisions  of  paragraph  (10)  of  subsection  (a)  of  Code  Section 
48-5-41  as  it  existed  prior  to  January  1,  1999. 
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(5)  “Harvested  agricultural  products”  means  only  those  harvested 
agricultural  products  eligible  to  qualify  for  exemption  from  ad  va¬ 
lorem  taxation  pursuant  to  the  former  provisions  of  paragraph  (10)  of 
subsection  (a)  of  Code  Section  48-5-41  as  it  existed  prior  to  January 
1,  1999. 

(6)  “Initial  production”  means: 

(A)  When  applied  to  a  laying  hen,  a  period  beginning  at  the  time 
the  laying  hen  comes  into  production  at  age  six  months  rather  than 
a  period  beginning  when  the  laying  hen  is  hatched;  or 

(B)  When  applied  to  a  brood  cow,  a  period  of  nine  months  from 
the  time  the  brood  cow  is  able  to  conceive  at  age  12  months  rather 
than  a  period  beginning  when  the  brood  cow  is  born. 

(7)  “Lease-purchase  agreement”  means  a  financing  agreement 
under  which  lessee  payments  are  credited  toward  the  purchase  of 
agricultural  equipment  or  that  provides  for  a  fixed  amount  purchase 
option  to  a  lessee  during  the  lease  term.  Under  a  lease-purchase 
agreement  the  title  of  ownership  may  remain  with  the  lessor  during 
the  lease. 

(8)  “Producer”  means  any  entity  that  produces  farm  products. 

(9)  “Qualified  farm  products”  means  livestock;  crops;  fruit  or  nut 
bearing  trees,  bushes,  or  plants;  annual  and  perennial  plants;  Christ¬ 
mas  trees;  and  plants  and  trees  grown  in  nurseries  for  transplanta¬ 
tion  elsewhere.  Qualified  farm  products  shall  not  include  standing 
timber. 

(b)  The  following  property  shall  be  exempt  from  all  ad  valorem 
property  taxes  in  this  state: 

(1)  All  farm  products  grown  in  this  state  and  remaining  in  the 
hands  of  the  producer  during  the  one  year  beginning  immediately 
after  their  initial  production; 

(2)  Harvested  agricultural  products  which  have  a 
planting-to-harvest  cycle  of  12  months  or  less,  which  are  customarily 
cured  or  aged  for  a  period  in  excess  of  one  year  after  harvesting  and 
before  manufacturing,  and  which  are  held  in  this  state  for  manufac¬ 
turing  and  processing  purposes; 

(3)  All  qualified  farm  products  grown  in  this  state: 

(A)  Remaining  in  the  hands  of  a  family  owned  qualified  farm 
products  producer; 

(B)  Still  in  their  natural  and  unprocessed  condition,  unless 
processed  solely  for  further  use  in  the  production  of  other  qualified 
farm  products;  and 
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(C)  Not  held  for  direct  retail  sale  by  someone  other  than  the 
original  family  owned  qualified  farm  products  producer;  and 

(4)  Agricultural  equipment.  (Code  1981,  §  48-5-41.1,  enacted  by 
Ga.  L.  1998,  p.  1150,  §  3;  Ga.  L.  1999,  p.  81,  §  48;  Ga.  L.  2000,  p.  950, 
§  1;  Ga.  L.  2001,  p.  887,  §  1;  Ga.  L.  2005,  p.  140,  §  1/HB  203;  Ga.  L. 
2015,  p.  947,  §  1/HB  374;  Ga.  L.  2017,  p.  482,  §  1/HB  290.) 


The  2015  amendment,  effective  July 
1,  2015,  added  paragraph  (c)(1)  and  des¬ 
ignated  the  previously  existing  provisions 
of  subsection  (c)  as  paragraph  (c)(2). 

The  2017  amendment,  effective  July 
1,  2017,  added  paragraph  (a)(1);  redesig¬ 
nated  former  paragraphs  (a)(1)  through 

(a) (5)  as  present  paragraphs  (a)(2) 
through  (a)(6),  respectively;  added  para¬ 
graph  (a)(7);  redesignated  former  para¬ 
graphs  (a)(6)  and  (a)(7)  as  present  para¬ 
graphs  (a)(8)  and  (a)(9),  respectively; 
deleted  “and”  at  the  end  of  paragraph 

(b) (2);  substituted  “;  and”  for  a  period  at 
the  end  of  subparagraph  (b)(3)(C);  added 
paragraph  (b)(4);  and  deleted  subsection 

(c) ,  which  read:  “(c)(1)  As  used  in  this 
subsection,  the  term  ‘lease  purchase 
agreement’  means  a  financing  agreement 
under  which: 

“(A)  A  family  owned  qualified  farm  prod¬ 
ucts  producer  has  possession  and  control 
of  farm  tractors,  combines,  or  other  farm 
equipment  other  than  motor  vehicles 
equipment  and  uses  such  farm  equipment 
directly  in  the  production  of  agricultural 
products;  and 

“(B)  The  payments  made  pursuant  to 
such  financing  agreement  are  credited  to¬ 
wards  the  purchase  of  such  farm  equip¬ 
ment. 

“(2)  Farm  tractors,  combines,  and  all 
other  farm  equipment  other  than  motor 
vehicles,  whether  fixed  or  mobile,  which 


are  owned  by  or  held  under  a  lease  pur¬ 
chase  agreement  and  directly  used  in  the 
production  of  agricultural  products  by 
family  owned  qualified  farm  products  pro¬ 
ducers  shall  be  exempt  from  all  ad  va¬ 
lorem  property  taxes  in  this  state.” 

Editor’s  notes.  —  Ga.  L.  1998,  p.  1150, 
§  4,  not  codified  by  the  General  Assembly, 
provides  that  the  Act  is  applicable  to  tax¬ 
able  years  beginning  on  or  after  January 
1,  1999. 

The  state-wide  referendum  (Ga.  L. 
1998,  p.  1150)  which  exempted  from  ad 
valorem  taxation  livestock,  crops,  fruit  or 
nut  bearing  trees,  bushes,  or  plants;  an¬ 
nual  and  perennial  plants;  Christmas 
trees,  and  plants  and  trees  grown  in  nurs¬ 
eries  for  transplantation,  was  approved  by 
a  majority  of  the  qualified  voters  voting  at 
the  November,  1998  general  election. 

The  state-wide  referendum  (Ga.  L. 
2000,  p.  950,  §  2)  which  added  subsection 
(c)  was  approved  by  a  majority  of  the 
qualified  voters  voting  at  the  general  elec¬ 
tion  held  on  November  7,  2000. 

The  state-wide  referendum  (Ga.  L. 

2005,  p.  140,  §  2)  which  inserted  lan¬ 
guage  in  subsection  (c)  was  approved  by  a 
majority  of  the  qualified  voters  voting  at 
the  general  election  held  on  November  7, 

2006. 

Law  reviews.  —  For  note  on  the  2001 
amendment  to  this  Code  section,  see  18 
Ga.  St.  U.  L.  Rev.  289  (2001). 


48-5-41.2.  Exemption  from  taxation  of  personal  property  in 
inventory  for  business. 

All  tangible  personal  property  constituting  the  inventory  of  a  busi¬ 
ness  shall  be  exempt  from  state  ad  valorem  taxation.  (Code  1981, 
§  48-5-41.2,  enacted  by  Ga.  L.  2009,  p.  674,  §  1/HB  482;  Ga.  L.  2010,  p. 
878,  §  48/HB  1387.) 

Editor’s  notes.  —  The  state-wide  ref-  482),  which  enacted  this  Code  section,  was 
erendum  (Ga.  L.  2009,  p.  674,  §  1/HB  approved  by  a  majority  of  qualified  voters 
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at  the  November  2,  2010  general  election, 
and  took  effect  January  1,  2011. 

The  state-wide  referendum  (Ga.  L. 
2010,  p.  878,  §  48(7)/HB  1387),  provides 
that  the  2010  amendment  becomes  effec¬ 
tive  on  January  1,  2011,  but  only  if  an  Act 
found  at  Ga.  L.  2009,  p.  674,  is  approved 

48-5-42.  Exempt  personalty. 


in  a  state-wide  referendum  conducted  on 
the  date  of  the  November,  2010  state-wide 
general  election.  Ga.  L.  2009,  p.  674,  was 
approved  by  a  majority  of  the  voters  vot¬ 
ing  at  the  November  2,  2010  general  elec¬ 
tion. 


All  personal  clothing  and  effects,  household  furniture,  furnishings, 
equipment,  appliances,  and  other  personal  property  used  within  the 
home,  if  not  held  for  sale,  rental,  or  other  commercial  use,  shall  be 
exempt  from  all  ad  valorem  taxation.  All  tools  and  implements  of  trade 
of  manual  laborers  shall  be  exempt  from  all  ad  valorem  taxation  in  an 
amount  not  to  exceed  $2,500.00  in  actual  value  and  all  domestic 
animals  shall  be  exempt  from  all  ad  valorem  taxation  in  an  amount  not 
to  exceed  $300.00  in  actual  value.  (Ga.  L.  1946,  p.  12,  §  1;  Ga.  L.  1971, 
p.  3,  §  1;  Code  1933,  §  91A-1130,  enacted  by  Ga.  L.  1978,  p.  309,  §  2; 
Ga.  L.  2000,  p.  470,  §  1.) 

Editor’s  notes.  —  The  state-wide  ref¬ 
erendum  (Ga.  L.  2000,  p.  470,  §  2),  which 
amended  this  Code  section  by  making 
exempt  from  ad  valorem  taxation  tools 
and  implements  of  trade  of  manual  labor- 

JUDICIAL  DECISIONS 


ers  in  an  amount  not  to  exceed  $2,500.00, 
was  approved  by  a  majority  of  the  quali¬ 
fied  voters  voting  at  the  general  election 
held  on  November  7,  2000. 


Tractor.  —  Tractor  used  in  family  gar-  equipment.  Denney  v.  Coweta  County,  232 
den  for  the  direct  support  of  members  of  Ga.  App.  440,  502  S.E.2d  297  (1998). 
the  family  was  not  taxable  agricultural 

OPINIONS  OF  THE  ATTORNEY  GENERAL 


Constitutional  authority  for  ex¬ 
emptions.  —  Ga.  L.  1946,  p.  12,  §  1  (see 
now  O.C.G.A.  §§  48-5-42  and  48-5-44)  are 
authorized  by  Ga.  Const.  1945,  Art.  VII, 
Sec.  I,  Para.  IV  (see  now  Ga.  Const.  1983, 
Art.  VII,  Sec.  II,  Para.  I-IV).  1952-53  Op. 
Att’y  Gen.  p.  439. 

Taxes  to  which  exemption  applica¬ 
ble.  —  Exemption  provided  by  this  stat¬ 
ute  applies  to  state,  county,  municipal, 
and  school  district  ad  valorem  taxes,  in¬ 
cluding  taxes  for  the  payment  of  principal 
and  interest  on  bonds  issued  by  a  govern¬ 
mental  instrumentality.  1948-49  Op.  Att’y 
Gen.  p.  694;  1952-53  Op.  Att’y  Gen.  p.  439. 

Exempt  uses  of  domestic  animals. 
—  Domestic  animal  used  within  the  home 


or  in  a  capacity  related  to  the  home  or 
family  can  be  included  within  the  prop¬ 
erty  subject  to  a  $300.00  personalty  ex¬ 
emption  from  taxation;  the  phrase  “within 
the  home”  means  that  the  animals  must 
be  used  for  the  direct  support  of  the  mem¬ 
bers  of  the  family  and  not  as  income 
producing  property.  1962  Op.  Att’y  Gen.  p. 
506. 

Effect  of  claim  of  two  or  more  sim¬ 
ilar  exemptions.  —  If  a  taxpayer  is  qual¬ 
ified  for  and  chooses  to  invoke  the  benefits 
of  any  one  of  the  exemptions  from  any  one 
of  the  types  of  ad  valorem  taxes,  the 
taxpayer  necessarily  triggers  the  limita¬ 
tion  clause  of  that  exemption;  any  attempt 
to  take  two  or  more  similar  exemptions 
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would  violate  the  limitation  clause  of  each 
of  the  exemptions  and  cannot  be  done. 
1974  Op.  Att’y  Gen.  No.  U74-83. 

Comparison  of  personal  property 
exemption  and  homestead  exemp¬ 
tion.  —  Personal  property  ad  valorem  tax 
exemption  differs  from  homestead  exemp¬ 


tion  in  that  the  former  provides  for  an 
exemption  of  property  up  to  $300.00  in 
value  from  all  taxes,  whereby  the  home¬ 
stead  exemption  is  exempt  from  all  taxes, 
except  taxes  for  school  purposes  and  taxes 
to  pay  interest  on  and  retire  bonded  in¬ 
debtedness.  1962  Op.  Att’y  Gen.  p.  500. 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  71  Am.  Jur.  2d,  State 
and  Local  Taxation,  §  235. 

48-5-42.1.  Personal  property  tax  exemption  for  property  valued 
at  $7,500.00  or  less. 


(a)  It  is  the  intent  of  this  Code  section  to  exempt  from  the  payment 
of  ad  valorem  taxation  certain  tangible  personal  property  on  which  the 
tax  due  does  not  exceed  the  reasonable  cost  of  administering  and 
collecting  the  tax. 

(b)  All  tangible  personal  property  of  a  taxpayer,  except  motor  vehi¬ 
cles,  trailers,  and  mobile  homes,  shall  be  exempt  from  all  ad  valorem 
taxation  if  the  actual  fair  market  value  of  the  total  amount  of  taxable 
tangible  personal  property  owned  by  the  taxpayer  within  the  county,  as 
determined  by  the  board  of  tax  assessors,  does  not  exceed  $7,500.00. 
(Code  1981,  §  48-5-42.1,  enacted  by  Ga.  L.  1986,  p.  878,  §  1;  Ga.  L. 
1988,  p.  13,  §  48;  Ga.  L.  2001,  p.  1218,  §  1.) 


Editor’s  notes.  —  The  Act  (Ga.  L. 
1986,  p.  878)  which  enacted  the  exemption 
granted  by  this  Code  section  and  which 
became  effective  on  January  1,  1987,  and 
was  applicable  to  all  tax  years  beginning 
on  or  after  January  1,  1987,  was  approved 
by  a  majority  of  the  voters  voting  at  the 
November,  1986  general  election. 


The  state-wide  referendum  (Ga.  L. 
2001,  p.  1218,  §  2)  which  provided  for  an 
ad  valorem  tax  exemption  for  tangible 
personal  property  not  exceeding  $7,500.00 
total  was  approved  by  a  majority  of  the 
qualified  voters  voting  at  the  November, 
2002  general  election. 


48-5-43.  Exemption  for  fertilizers. 

Consumers  of  commercial  fertilizers  shall  not  be  required  to  return 
for  taxation  any  commercial  fertilizers  or  any  manures  commonly  used 
by  farmers  and  others  as  fertilizers  if  the  land  upon  which  the  fertilizer 
is  to  be  used  has  been  properly  returned  for  taxation.  (Ga.  L.  1901,  p. 
65,  §  1;  Civil  Code  1910,  §  1090;  Code  1933,  §  92-203;  Code  1933, 
§  91A-1103,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 


Cross  references.  —  Georgia  Fertil¬ 
izer  Act  of  1997,  §  2-12-1  et  seq. 
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48-5-44.  Exemption  of  homestead  occupied  by  owner;  effect  of 
participation  in  rural  housing  program  on  homestead 
exemption;  limits. 

The  homestead  of  each  resident  of  this  state  actually  occupied  by  the 
owner  as  a  residence  and  homestead  shall  be  exempted  from  all  ad 
valorem  taxation  for  state,  county,  and  school  purposes,  except  taxes 
levied  by  municipalities  for  school  purposes  and  except  to  pay  interest 
on  and  to  retire  bonded  indebtedness,  for  as  long  as  the  residence  and 
homestead  is  actually  occupied  by  the  owner  primarily  as  a  residence 
and  homestead.  The  exemption  shall  not  exceed  $2,000.00  of  the  value 
of  the  homestead.  Should  the  owner  of  a  dwelling  house  on  a  farm  who 
is  already  entitled  to  a  homestead  exemption  participate  in  the  program 
of  rural  housing  and  obtain  a  new  house  under  contract  with  the  local 
housing  authority,  he  shall  be  entitled  to  receive  the  same  homestead 
exemption  as  allowed  before  making  the  contract.  Except  as  otherwise 
specifically  provided  by  law,  the  value  of  all  homestead  property  in 
excess  of  $2,000.00  shall  remain  subject  to  taxation.  The  exemption 
shall  be  returned  and  claimed  in  the  manner  prescribed  by  law.  This 
exemption  shall  not  apply  to  taxes  levied  by  municipalities.  (Ga.  L. 
1946,  p.  12,  §  1;  Ga.  L.  1937-38,  Ex.  Sess.,  p.  145,  §§  6,  12,  14;  Code 
1933,  §  91A-1110,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

Cross  references.  —  Exemption  of  and  sale,  Ga.  Const.  1983,  Art.  VII,  Sec.  II, 
homestead  and  other  property  from  levy  Para.  I-IV  and  T.  44,  C.  13. 

JUDICIAL  DECISIONS 


There  is  no  limitation  as  to  size  or 
physical  proportions  of  property  to  be 

embraced  within  the  homestead  provi¬ 
sion,  and  it  would  seem  that  the  purpose 
of  Ga.  Const.  1945,  Art.  VII,  Sec.  I,  Para. 
IV  (see  now  Ga.  Const.  1983,  Art.  VII,  Sec. 
II,  Para.  I-IV)  and  Ga.  L.  1946,  p.  12,  §  1 
(see  now  O.C.G.A.  §  48-5-44)  in  fixing  a 
maximum  valuation  was  by  so  doing  to 
equalize  the  exemption  as  between  appli¬ 
cants  on  the  basis  of  value,  regardless  of 
the  extent  of  the  tract  involved.  Jones  v. 
Johnson,  80  Ga.  App.  340,  55  S.E.2d  904 
(1949). 

Effect  of  use  to  which  rural  or  farm 
homestead  is  put.  —  Reasonable  intent 
of  the  homestead  exemption  provisions  of 
the  Constitution  of  Georgia  and  its  stat¬ 
utes  is  to  include  in  rural  homesteads  the 
entire  tract  of  land  upon  which  the  house 


is  situated,  regardless  of  whether  the  land 
surrounding  the  dwellings  be  used  simply 
as  an  extended  approach  to  the  building  or 
put  to  agricultural  uses.  Jones  v.  Johnson, 
80  Ga.  App.  340,  55  S.E.2d  904  (1949). 

Farming  not  considered  commer¬ 
cial  or  business  enterprise  for  pur¬ 
poses  of  homestead  exemption.  — 
Owner  of  a  farm  located  in  this  state,  who 
resides  in  a  house  on  the  farm,  is  entitled 
to  a  homestead  exemption  as  to  the  entire 
tract  of  land  upon  which  the  house  is 
situated,  to  a  value  of  $2,000.00,  notwith¬ 
standing  the  fact  that  the  owner  devotes 
the  land  to  agricultural  purposes,  since 
this  is  not  such  a  use  of  the  land  as  to 
amount  to  a  commercial  or  business  enter¬ 
prise.  Jones  v.  Johnson,  80  Ga.  App.  340, 
55  S.E.2d  904  (1949). 
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OPINIONS  OF  THE  ATTORNEY  GENERAL 


Constitutional  authority  for  ex¬ 
emptions.  —  Ga.  L.  1946,  p.  12,  §  1  (see 
now  O.C.G.A.  §§  48-5-42  and  48-5-44)  are 
authorized  by  Ga.  Const.  1945,  Art.  VII, 
Sec.  I,  Para.  IV  (see  now  Ga.  Const.  1983, 
Art.  VII,  Sec.  II,  Para.  I-IV).  1952-53  Op. 
Att’y  Gen.  p.  439. 

Construction  of  provision  in  consti¬ 
tution  for  disabled  veterans  with 
other  provisions.  —  Amendment  to  Ga. 
Const.  1945,  Art.  VII,  Sec.  I,  Para.  IV  (see 
Ga.  Const.  1983,  Art.  VII,  Sec.  II,  Para. 
I-IV),  granting  an  exemption  of 
$10,000.00  to  disabled  veterans,  is  to  be 
read  in  pari  materia  with  the  original 
homestead  provision  in  that  constitu¬ 
tional  provision.  The  statutes  passed  to 
carry  the  original  provision  into  effect, 
former  Code  1933,  §  92-219  et  seq.  (see 
now  O.C.G.A.  §  48-5-40  et  seq.)  should 
also  be  applied  to  that  amendment. 
1960-61  Op.  Att’y  Gen.  p.  492. 

In  determining  whether  an  appli¬ 
cant  is  entitled  to  a  homestead  ex¬ 
emption,  it  is  necessary  to  ascertain  from 
all  the  facts  available  whether  the  appli¬ 
cant  owned  and  occupied  the  home  on 
January  1  and  whether  the  home  was 
being  occupied  as  a  permanent  residence 
and  place  of  abode  and  was  the  legal 
residence  of  the  applicant  for  all  purposes. 
1967  Op.  Att’y  Gen.  No.  67-11. 

Property  must  be  occupied  by 
claimant  as  dwelling  place.  —  Home¬ 
stead  exemption  is  allowed  only  for  that 
property  actually  occupied  by  the  claim¬ 
ant  as  a  dwelling  place.  1950-51  Op.  Att’y 
Gen.  p.  172. 

Widow  who  owns  a  life  estate  in  her 
dead  husband’s  property  is  entitled  to 
a  homestead  exemption.  1968  Op.  Att’y 
Gen.  No.  68-190. 

Exemption  of  farm  which  lies  in 
two  counties.  —  Owner  of  a  farm  is 
entitled  to  claim  an  exemption  on  the 
entire  farm.  If  the  farm  lies  in  two  coun¬ 
ties,  the  applicant  has  a  right  to  file  appli¬ 
cation  in  each  of  the  counties  in  proportion 
to  the  acreage  or  value  located  therein  and 
claim  as  exempt  the  property  located  in 
each  county,  so  long  as  the  total  exemption 
does  not  exceed  the  sum  of  $2,000.00. 
1958-59  Op.  Att’y  Gen.  p.  342. 


Exemption  of  house  trailers.  —  If 

the  house  trailer  is  not  on  a  permanent 
foundation  but  is  located  on  land  owned 
by  the  person  residing  in  the  trailer,  the 
person  is  entitled  to  a  homestead  exemp¬ 
tion  on  the  value  of  the  land.  However,  if 
the  owner  of  a  house  trailer  uses  the 
trailer  as  the  owner’s  residence  and  has 
the  trailer  mounted  on  a  foundation  sim¬ 
ilar  to  the  foundation  of  a  house,  but  on 
land  the  owner  does  not  own,  the  owner  is 
not  entitled  to  a  homestead  exemption. 
1960-61  Op.  Att’y  Gen.  p.  491. 

Exemption  from  taxes  levied  to  pay 
principal  and  interest  on  bond  in¬ 
debtedness.  —  Exemption  does  not  ex¬ 
empt  property  from  taxes  levied  to  pay  the 
principal  and  interest  on  bonded  indebt¬ 
edness,  whether  past,  present,  or  future. 
1957  Op.  Att’y  Gen.  p.  295. 

Homestead  exemption  must  be  ap¬ 
plied  prior  to  collection  of  taxes  for 
county  school  purposes  as  well  as  for  other 
taxing  purposes.  1962  Op.  Att’y  Gen.  p. 
504. 

Liability  of  city  residents  for 
county  school  taxes  after  merger  of 
school  systems.  —  When  an  indepen¬ 
dent  school  system  of  a  city  was  merged 
with  the  county  school  system  in  accor¬ 
dance  with  former  Code  1933,  §§  32-1201, 
32-1202  and  32-1203,  (see  now  O.C.G.A. 
§§  20-2-370  through  20-2-372),  the  home¬ 
stead  exemptions  granted  under  Ga.  L. 
1937-38,  Ex.  Sess.,  p.  145,  §§  6,  12  and  14 
(see  now  O.C.G.A.  §  48-5-44)  to  the  resi¬ 
dents  of  the  city  would  not  become  subject 
to  the  tax  levied  by  the  county  for  school 
purposes.  In  other  words,  the  residents  of 
the  city  would  be  on  the  same  basis  as 
residents  of  the  county  outside  of  the 
municipality  with  reference  to  school 
taxes.  1958-59  Op.  Att’y  Gen.  p.  348. 

Comparison  of  homestead  exemp¬ 
tion  and  personal  property  exemp¬ 
tion.  —  Personal  property  ad  valorem  tax 
exemption  differs  from  a  homestead  ex¬ 
emption  in  that  the  former  provides  for  an 
exemption  of  property  up  to  $300.00  in 
value  from  all  taxes  whereby  a  homestead 
exemption  is  exempt  from  all  taxes,  except 
taxes  for  school  purposes  and  taxes  to  pay 
interest  on  and  retire  bonded  indebted¬ 
ness.  1962  Op.  Att’y  Gen.  p.  500. 
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Effect  of  claim  of  two  or  more  sim¬ 
ilar  exemptions.  —  If  a  taxpayer  is  qual¬ 
ified  for  and  chooses  to  invoke  the  benefits 
of  any  one  of  the  exemptions  from  any  one 
of  the  types  of  ad  valorem  taxes,  the 
taxpayer  necessarily  triggers  the  limita¬ 


tion  clause  of  that  exemption;  any  attempt 
to  take  two  or  more  similar  exemptions 
would  violate  the  limitation  clause  of  each 
of  the  exemptions  and  cannot  be  done. 
1974  Op.  Att’y  Gen.  No.  U74-83. 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  40  Am.  Jur.  2d,  Home¬ 
stead,  §  18. 

C.J.S.  —  40  C.J.S.,  Homesteads,  §  14 
et  seq. 

ALR.  —  Tax  exemption  of  property  as 
affecting  its  inclusion  in  determining  req¬ 
uisite  consent  of  property  owners  to  an¬ 
nexation  territory,  local  improvement, 
bond  issue,  and  other  public  activity,  146 
ALR  1260. 


Homestead  exemption  as  extending  to 
rentals  derived  from  homestead  property, 
40  ALR2d  897. 

Prospective  use  for  tax-exempt  pur¬ 
poses  as  entitling  property  to  tax  exemp¬ 
tion,  54  ALR3d  9. 

Availability  of  tax  exemption  to  prop¬ 
erty  held  on  lease  from  exempt  owner,  54 
ALR3d  402. 


48-5-45.  Application  for  homestead  exemption;  unlawful  to  so¬ 
licit  fee  to  file  application  for  homestead  for  another. 


(a) (1)  An  applicant  seeking  a  homestead  exemption  as  provided  in 
Code  Section  48-5-44  and  qualifying  under  the  provisions  of  Code 
Section  48-5-40  shall  file  a  written  application  and  schedule  with  the 
tax  receiver  or  tax  commissioner  charged  with  the  duty  of  receiving 
returns  of  property  for  taxation  at  any  time  during  the  calendar  year 
subsequent  to  the  property  becoming  the  primary  residence  of  the 
applicant  up  to  and  including  the  date  for  the  closing  of  the  books  for 
the  return  of  taxes  for  the  calendar  year. 

(2)  The  failure  to  file  properly  the  application  and  schedule  on  or 
before  the  date  for  the  closing  of  the  books  for  the  return  of  taxes  of 
a  calendar  year  in  which  the  taxes  are  due  shall  constitute  a  waiver 
of  the  homestead  exemption  on  the  part  of  the  applicant  failing  to 
make  the  application  for  such  exemption  for  that  year. 

(b)  The  owner  of  a  homestead  which  is  actually  occupied  by  the 
owner  as  a  residence  and  homestead  shall  not  have  to  apply  for  the 
exemption  more  than  once  so  long  as  the  owner  remains  in  continuous 
occupation  of  the  residence  as  a  homestead.  The  exemption  shall 
automatically  be  renewed  from  year  to  year  so  long  as  the  owner 
continuously  occupies  the  residence  as  a  homestead. 

(c)  It  is  unlawful  for  any  person,  firm,  or  corporation  to  solicit,  either 
directly  or  by  mail  or  advertisement,  any  other  person  for  the  purpose 
of  filing  on  behalf  of  such  other  person  the  application  and  schedule  for 
homestead  exemption  required  by  this  Code  section  if  a  fee  is  charged 
for  filing  such  application  and  schedule  on  behalf  of  such  other  person. 
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A  violation  of  this  subsection  shall  be  a  misdemeanor.  (Ga.  L.  1937-38, 
Ex.  Sess.,  p.  145,  §  2;  Ga.  L.  1943,  p.  101,  §  1;  Ga.  L.  1945,  p.  435,  §  1; 
Ga.  L.  1952,  p.  317,  §  1;  Code  1933,  §  91A-1111,  enacted  by  Ga.  L.  1978, 
p.  309,  §  2;  Ga.  L.  1979,  p.  538,  §  2;  Ga.  L.  1979,  p.  830,  §  1,;  Ga.  L. 
1981,  p.  528,  §§  1;  Ga.  L.  1982,  p.  3,§  48;  Ga.  L.  1982,  p.  531,  §  2;  Ga. 
L.  1982,  p.  575,  §§  2.  9;  Ga.  L.  1982,  p.  1108,  §  2;  Ga.  L.  1983,  p.  1849, 
§§  2,  3;  Ga.  L.  1984,  p.  22,  §  48;  Ga.  L.  1992,  p.  1190,  §  1;  Ga.  L.  1994, 
p.  507,  §  1;  Ga.  L  1997,  p.  963,  §  2;  Ga.  L.  1998,  p.  1651,  §  1;  Ga.  L. 
2002,  p.  1087,  §  1;  Ga.  L.  2004,  p.  455,  §  2;  Ga.  L.  2008,  p.  229,  §  1/SB 
159.) 

Editor’s  notes.  —  Ga.  L.  1979,  p.  830, 

§  2  provides  that  in  the  event  of  any 
conflict  between  Ga.  L.  1979,  p.  830,  and 
Ga.  L.  1978,  p.  309,  the  1979  Act  shall 
prevail. 

Ga.  L.  1997,  p.  963,  §  5,  not  codified  by 
the  General  Assembly,  provides  that  the 
amendment  to  this  Code  section  is  appli- 
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cable  to  all  taxable  years  beginning  on  or 
after  January  1,  1998. 

Ga.  L.  1998,  p.  1651,  §  2,  not  codified  by 
the  General  Assembly,  provides  that  the 
amendment  to  this  Code  section  is  appli¬ 
cable  to  taxable  years  beginning  on  or 
after  January  1,  1999. 


Time  for  filing  application  for 
homestead  exemption  may  not  be  ex¬ 
tended.  1945-47  Op.  Att’y  Gen.  p.  562. 

Removal  of  owner  from  residence 
subsequent  to  January  1  does  not  make 
the  owner  ineligible  to  claim  homestead 
exemption.  1954-56  Op.  Att’y  Gen.  p.  748. 

Automatic  renewal  applies  only  to 
home  originally  exempted.  —  Statute 
provides  for  automatic  renewal  of  home¬ 
stead  exemption  of  the  taxpayer  so  long  as 
the  taxpayer  continues  to  occupy  the  pre¬ 
viously  exempted  property  as  a  home.  If 
the  applicant  sells  the  applicant’s  home 
and  occupies  a  new  home,  it  would  be 
necessary  for  the  applicant  to  file  a  new 
application  for  homestead  exemption.  The 
automatic  renewal  is  limited  to  the  prop¬ 
erty  actually  exempted  in  the  original 
instance  so  long  as  the  owner  continues  to 
occupy  the  property  as  a  home.  1954-56 
Op.  Att’y  Gen.  p.  748. 

Exemption  automatically  renewed 
even  if  taxpayer  files  no  return.  — 
Homestead  exemption  of  $2,000.00  need 
be  applied  for  only  one  time.  Even  though 
the  taxpayer  fails  to  file  a  return,  the 
assessor  must  credit  the  taxpayer  with 
the  $2,000.00  homestead  exemption,  so 
long  as  the  taxpayer  continues  to  occupy 
such  property  as  the  taxpayer’s  residence. 
1957  Op.  Att’y  Gen.  p.  293. 


Application  must  be  made  and  is 
not  inferred  solely  from  return.  — 

Homestead  exemption  must  be  applied  for 
and  is  not  granted  solely  on  the  basis  of 
information  contained  in  the  tax  return. 
1957  Op.  Att’y  Gen.  p.  292. 

When  taxpayer  originally  applied 
for  less  than  the  full  allowable  home¬ 
stead  exemption,  and  when  the  tax¬ 
payer  has  not  reapplied  but  relied  on 
automatic  renewal,  and  when  the  taxpay¬ 
er’s  property  has  been  revalued  upward, 
the  county  board  of  assessors  may  raise 
the  homestead  exemption  and  should  do 
so,  as  the  taxpayer  has  not  waived  any 
part  of  the  full  exemption  provided  in  Ga. 
Const.  1945,  Art.  VII,  Sec.  I,  Para.  IV  (see 
now  Ga.  Const.  1983,  Art.  VII,  Sec.  II, 
Para.  I-IV).  1963-65  Op.  Att’y  Gen.  p.  142. 

Absence  from  residence  because  of 
duty  in  the  armed  forces  is  not  a  waiver 
of  the  homestead  exemption,  provided  the 
tax  receiver  or  tax  commissioner  is  noti¬ 
fied.  1945-47  Op.  Att’y  Gen.  p.  561. 

Necessity  for  application  and  auto¬ 
matic  renewal  by  persons  in  the 
armed  service.  —  Statute  provides  that 
a  person  shall  not  be  obligated  to  apply  for 
the  exemption  but  one  time  so  long  as 
such  owner  remains  in  continuous  occupa¬ 
tion  of  such  residence  as  a  homestead. 
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This  language  would  indicate  that  there 
must  have  been  at  least  one  application. 
However,  when  a  homestead  is  granted 
without  an  application  due  to  the  fact  that 
the  taxpayer  was  in  the  armed  services, 
since  eligibility  was  established  by  virtue 
of  being  in  the  armed  services,  eligibility 
would  continue  so  long  as  the  taxpayer 
owns  and  occupies  the  property  as  a  home. 
1954-56  Op.  Att’y  Gen.  p.  727. 

Duty  of  taxpayer  to  make  home¬ 
stead  application  personally.  —  Filing 
of  a  homestead  exemption  is  a  personal 
privilege  and  a  taxpayer  who  requested 
the  tax  receiver  to  make  for  the  taxpayer  a 
homestead  exemption  application,  and 
who  has  not  filed  the  taxpayer’s  return,  is 
liable  for  the  penalty.  1948-49  Op.  Att’y 
Gen.  p.  669. 

It  is  necessary  to  file  annually  to 


obtain  a  homestead  exemption  on 
personal  property.  1954-56  Op.  Att’y 
Gen.  p.  725;  1954-56  Op.  Att’y  Gen.  p.  743. 

Statute  makes  no  provision  for  au¬ 
tomatic  renewal  of  a  homestead  ex¬ 
emption  on  personal  property.  In  or¬ 
der  to  obtain  a  homestead  exemption  on 
personal  property,  it  is  necessary  to  make 
a  tax  return  and  file  an  application  there¬ 
for  as  provided  by  law.  1954-56  Op.  Att’y 
Gen.  p.  742;  1957  Op.  Att’y  Gen.  p.  293. 

Penalty  on  late  return  is  figured  on 
tax  due  over  and  above  homestead 
exemption.  —  After  the  taxpayer  has 
once  filed  for  a  homestead  exemption  on 
real  property,  it  is  automatically  renewed. 
Therefore,  the  penalty  for  filing  a  late 
return  is  on  the  tax  due  on  property  over 
and  above  the  homestead  exemption. 
1954-56  Op.  Att’y  Gen.  p.  725. 


RESEARCH  REFERENCES 


C.J.S.  —  40  C.J.S.,  Homesteads,  §  41. 

48-5-46.  Procedure  for  application. 

(a)  The  application  for  the  homestead  exemption  shall  be  furnished 
by  the  commissioner  not  later  than  February  1  of  each  year  to  the  tax 
receiver  or  tax  commissioner  and  municipal  authorities,  as  the  case 
may  be,  of  the  various  counties. 

(b)  The  application  shall  provide  for: 

(1)  A  statement  of  ownership  of  the  homestead,  a  complete  descrip¬ 
tion  of  the  property  on  which  homestead  exemption  is  claimed,  when 
and  from  whom  the  property  was  acquired,  the  kind  of  title  held,  and 
the  amount  of  liens,  if  any,  and  to  whom  due;  and 

(2)  The  approval  of  the  application  by  the  official  so  authorized. 

(c)  A  form  of  oath  shall  be  provided  and  shall  be  administered  to  the 
applicant  seeking  the  homestead  exemption.  The  oath  may  be  admin¬ 
istered  and  witnessed  by  the  tax  receiver,  tax  commissioner,  any 
authorized  deputy  of  the  tax  receiver  or  tax  commissioner,  or  any 
individual  authorized  by  law  to  administer  oaths. 

(d)  The  tax  receiver  or  tax  commissioner  shall  deliver  to  any  inter¬ 
ested  person  the  forms  prescribed  for  the  exemption.  The  applicant 
must  answer  all  questions  correctly  to  be  entitled  to  an  approval  of  the 
application. 

(e)  The  tax  receiver  or  tax  commissioner  shall  receive  all  applications 
for  homestead  exemption  and  shall  file  and  preserve  the  applications. 
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The  application  shall  be  filed  with  the  tax  receiver  or  tax  commissioner 
as  provided  by  law.  (Ga.  L.  1937-38,  Ex.  Sess.,  p.  145,  §§  3,  4;  Code 
1933,  §  91A-1112,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

OPINIONS  OF  THE  ATTORNEY  GENERAL 

Remedy  when  application  lost  or  tion  has  been  lost  or  misplaced  by  the  tax 
misplaced  by  tax  officials.  —  Taxpayer  receiver  or  commissioner  has  a  remedy  in 
whose  application  for  homestead  exemp-  the  courts.  1945-47  Op.  Att’y  Gen.  p.  562. 

RESEARCH  REFERENCES 

C.J.S.  —  40  C.J.S.,  Homesteads,  §§  12, 

33  et  seq.,  65.  84  C.J.S. ,  Taxation,  §§  419 
et  seq.,  432. 

48-5-47.  Applications  for  homestead  exemptions  of  individuals 
65  or  older. 

(a)  Article  VII,  Section  II,  Paragraph  IV  of  the  Constitution  of  the 
State  of  Georgia  ratified  in  1982  continued  in  effect  as  statutory  law, 
until  otherwise  provided  for  by  law,  those  types  of  exemptions  from  ad 
valorem  taxation  in  effect  on  June  30,  1983.  One  such  exemption  is  the 
homestead  exemption  granted  to  certain  individuals  65  years  of  age  or 
over  by  the  seventh  unnumbered  subparagraph  of  Article  VII,  Section  I, 
Paragraph  IV  of  the  Constitution  of  1976.  Pursuant  to  said  provision  of 
the  Constitution  ratified  in  1982,  the  homestead  exemption  formerly 
granted  by  said  provision  of  the  Constitution  of  1976  is  superseded  and 
modified  as  provided  in  subsection  (b)  of  this  Code  section. 

(b)  Each  person  who  is  65  years  of  age  or  over  is  hereby  granted  an 
exemption  from  all  state  and  county  ad  valorem  taxes  in  the  amount  of 
$4,000.00  on  a  homestead  owned  and  occupied  by  him  as  a  residence  if 
his  net  income,  together  with  the  net  income  of  his  spouse  who  also 
occupies  and  resides  at  such  homestead,  as  net  income  is  defined  by 
Georgia  law,  from  all  sources,  except  as  hereinafter  provided,  does  not 
exceed  $10,000.00  for  the  immediately  preceding  taxable  year  for 
income  tax  purposes.  For  the  purposes  of  this  subsection,  net  income 
shall  not  include  income  received  as  retirement,  survivor  or  disability 
benefits  under  the  federal  Social  Security  Act  or  under  any  other  public 
or  private  retirement,  disability  or  pension  system,  except  such  income 
which  is  in  excess  of  the  maximum  amount  authorized  to  be  paid  to  an 
individual  and  his  spouse  under  the  federal  Social  Security  Act,  and 
income  from  such  sources  in  excess  of  such  maximum  amount  shall  be 
included  as  net  income  for  the  purposes  of  this  subsection.  The  value  of 
the  residence  in  excess  of  the  above-exempted  amount  shall  remain 
subject  to  taxation.  Any  such  owner  shall  not  receive  the  benefits  of 
such  homestead  exemption  unless  he,  or  through  his  agent,  files  an 
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affidavit  with  the  tax  commissioner  or  tax  receiver  of  the  county  in 
which  he  resides,  giving  his  age  and  the  amount  of  income  which  he  and 
his  spouse  received  during  the  last  taxable  year  for  income  tax 
purposes,  and  such  additional  information  relative  to  receiving  the 
benefits  of  such  exemption  as  will  enable  the  tax  commissioner  or  tax 
receiver  to  make  a  determination  as  to  whether  such  owner  is  entitled 
to  such  exemption.  The  tax  commissioner  or  tax  receiver  shall  provide 
affidavit  forms  for  this  purpose.  Such  applications  shall  be  processed  in 
the  same  manner  as  other  applications  for  homestead  exemption,  and 
the  provisions  of  law  applicable  to  the  processing  of  homestead  exemp¬ 
tions,  as  the  same  now  exists  or  may  hereafter  be  amended,  shall  apply 
thereto.  Provided,  that  after  any  such  owner  has  filed  the  proper 
affidavit,  as  provided  above,  and  has  once  been  allowed  the  exemption 
provided  in  this  subsection,  it  shall  not  be  necessary  that  he  make 
application  and  file  the  said  affidavit  thereafter  for  any  year  and  the 
said  exemption  shall  continue  to  be  allowed  to  such  owner.  It  shall  be 
the  duty  of  any  such  owner,  however,  to  notify  the  tax  commissioner  or 
tax  receiver  in  the  event  he  becomes  ineligible  for  any  reason  for  the 
exemption  provided  in  this  subsection. 

(c)  The  application  for  the  homestead  exemption  of  individuals  65 
years  of  age  or  older  provided  for  by  subsection  (b)  of  this  Code  section 
shall  be  in  the  form  prescribed  by  the  commissioner.  The  application 
shall  require  the  applicant’s  social  security  number.  The  tax  commis¬ 
sioner  or  tax  receiver  shall  be  authorized  to  have  the  statement  of 
income  of  any  claimant  verified  by  the  department  upon  sending  the 
social  security  number  of  a  claimant  to  the  department.  (Ga.  L.  1972,  p. 
821,  §§  2,  3;  Code  1933,  §  91A-1115,  enacted  by  Ga.  L.  1978,  p.  309, 
§  2;  Ga.  L.  1984,  p.  1058,  §  2;  Ga.  L.  1988,  p.  2,  §  1;  Ga.  L.  1999,  p.  81, 
§  48.) 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  1986,  “of  1976” 
was  inserted  following  “Constitution”  in 
the  second  sentence  of  subsection  (a). 

Pursuant  to  Code  Section  28-9-5,  in 
1991,  “in  this  subsection”  was  substituted 
for  “herein”  in  the  next-to-last  sentence  of 
subsection  (b). 

Editor’s  notes.  —  Ga.  L.  1984,  p.  1058, 

§  9,  not  codified  by  the  General  Assembly, 
provides:  “In  the  event  of  any  conflict 
between  this  Act  and  any  other  Act  of  the 
1984  General  Assembly  the  provisions  of 
such  other  Act  shall  control  over  the  pro¬ 
visions  of  this  Act.” 

Ga.  L.  1988,  p.  2,  §  3,  not  codified  by  the 
General  Assembly,  required  the  Secretary 
of  State  to  call  and  conduct  a  referendum 
for  the  approval  or  disapproval  of  this  Act 


on  the  date  of  and  in  conjunction  with  the 
1988  presidential  preference  primary.  The 
referendum  was  held  on  March  8,  1988, 
and  the  amendment  of  this  Code  section 
was  approved  by  a  vote  of  655,019  to 
144,603.  Further,  Section  3  also  provided: 
“If  a  taxpayer  files  a  proper  affidavit  on  or 
before  the  last  day  for  filing  his  or  her  tax 
return  in  1988,  then  Sections  1  and  2  of 
this  Act  shall  apply  with  respect  to  such 
taxpayer’s  1988  and  future  ad  valorem 
taxes;  and  otherwise  Sections  1  and  2  of 
this  Act  shall  apply  to  any  taxpayer  who 
has  so  filed  a  timely  affidavit  at  any  time 
thereafter.  Nothing  in  this  Act  shall  re¬ 
quire  any  person  who  qualified  for  any 
homestead  exemption  under  prior  law  to 
reapply  in  order  to  be  allowed  the  exemp¬ 
tion.” 
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RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  40  Am.  Jur.  2d,  Home¬ 
stead,  §  13. 

48-5-47.1.  Homestead  exemptions  for  individuals  62  or  older 
with  annual  incomes  not  exceeding  $30,000.00. 

(a)  For  purposes  of  this  Code  section,  the  term: 

(1)  “Ad  valorem  taxes”  means  all  state  ad  valorem  taxes  and  all 
county  ad  valorem  taxes  for  county  purposes  levied  by,  for,  or  on 
behalf  of  a  county,  except  for  taxes  to  pay  interest  on  and  to  retire 
bonded  indebtedness. 

(2)  “Base  year”  means  the  taxable  year  immediately  preceding  the 
taxable  year  in  which  the  exemption  under  this  Code  section  is 
granted. 

(3)  “Homestead”  as  applied  in  this  Code  section  shall  mean  the 
homestead  as  defined  and  qualified  in  Code  Section  48-5-40,  with  the 
additional  qualification  that  it  shall  include  only  the  primary  resi¬ 
dence  and  not  more  than  five  contiguous  acres  of  land  immediately 
surrounding  such  residence. 

(4)  “Income”  means  federal  adjusted  gross  income,  as  defined  in 
the  Internal  Revenue  Code  of  1986,  as  amended,  from  all  sources. 

(5)  “Senior  citizen”  means  a  person  who  is  62  years  of  age  or  over 
on  or  before  January  1  of  the  year  in  which  application  for  the 
exemption  under  this  Code  section  is  made. 

(b)  Each  resident  of  a  county  who  is  a  senior  citizen  is  granted  an 
exemption  on  that  person’s  homestead  from  all  ad  valorem  taxes  in  an 
amount  equal  to  the  amount  of  the  assessed  value  of  that  homestead 
which  exceeds  the  assessed  value  of  that  homestead  for  the  taxable  year 
immediately  preceding  the  taxable  year  in  which  this  exemption  is  first 
granted  to  such  resident,  if  that  person’s  income,  together  with  the 
income  of  the  spouse  of  such  person  and  any  other  person  who  resides 
within  such  homestead,  does  not  exceed  $30,000.00  for  the  immediately 
preceding  taxable  year.  This  exemption  shall  not  apply  to  taxes  as¬ 
sessed  on  improvements  to  the  homestead  or  additional  land  that  is 
added  to  the  homestead  after  January  1  of  the  base  year.  If  any  real 
property  is  removed  from  the  homestead,  the  assessment  in  the  base 
year  shall  be  adjusted  to  reflect  such  removal  and  the  exemption  shall 
be  recalculated  accordingly. 

(c)  A  person  shall  not  receive  the  homestead  exemption  granted  by 
subsection  (b)  of  this  Code  section  unless  the  person  or  person’s  agent 
files  an  application  with  the  tax  commissioner  of  the  county  giving  the 
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person’s  age  and  the  amount  of  gross  income  which  the  person  and  the 
person’s  spouse  and  any  other  persons  residing  within  such  homestead 
received  during  the  last  taxable  year,  and  such  additional  information 
relative  to  receiving  such  exemption  as  will  enable  the  tax  commis¬ 
sioner  to  make  a  determination  as  to  whether  such  owner  is  entitled  to 
such  exemption. 

(d)  The  commissioner  shall  provide  application  forms  for  the  exemp¬ 
tion  granted  by  this  Code  section  which  shall  require  such  information 
as  may  be  necessary  to  determine  the  initial  and  continuing  eligibility 
of  the  owner  for  the  exemption. 

(e)  The  exemption  shall  be  claimed  and  returned  as  provided  in  Code 
Section  48-5-50.1.  The  exemption  shall  be  automatically  renewed  from 
year  to  year  as  long  as  the  owner  occupies  the  residence  as  a  homestead. 
After  a  person  has  filed  the  proper  application  as  provided  in  subsection 
(c)  of  this  Code  section,  it  shall  not  be  necessary  to  make  application  and 
file  such  affidavit  thereafter  for  any  year  and  the  exemption  shall 
continue  to  be  allowed  to  such  person.  It  shall  be  the  duty  of  any  person 
granted  the  homestead  exemption  under  this  Code  section  to  notify  the 
tax  commissioner  of  the  county  or  the  designee  thereof  in  the  event  that 
person  for  any  reason  becomes  ineligible  for  that  exemption. 

(f )  The  exemption  granted  by  this  Code  section  shall  not  apply  to  or 
affect  any  municipal  taxes  or  county  school  district  taxes  for  educa¬ 
tional  purposes.  The  homestead  exemption  granted  by  this  Code  section 
shall  be  in  lieu  of  and  not  in  addition  to  any  other  homestead  exemption 
applicable  to  county  ad  valorem  taxes  for  county  purposes. 

(g)  The  exemption  granted  by  this  Code  section  shall  apply  to  all 
taxable  years  beginning  on  or  after  January  1,  1995.  (Code  1981, 
§  48-5-47.1,  enacted  by  Ga.  L.  1994,  p.  400,  §  1;  Ga.  L.  1999,  p.  81, 
§  48.) 


Editor’s  notes.  —  Ga.  L.  1994,  p.  400, 
§  2,  not  codified  by  the  General  Assembly, 
provides,  in  part:  “Unless  prohibited  by 
the  federal  Voting  Rights  Act  of  1965,  as 
amended,  the  Secretary  of  State  shall  call 
and  conduct  an  election  as  provided  in  this 
section  for  the  purpose  of  submitting  this 


Act  to  the  electors  of  the  State  of  Georgia 
for  approval  or  rejection.”  That  Act  was 
approved  by  the  voters  at  the  November  8, 
1994  general  election,  so  this  Code  section 
became  effective  January  1,  1995,  pursu¬ 
ant  to  the  provisions  of  that  Act. 


JUDICIAL  DECISIONS 


Cited  in  Chatham  County  Bd.  of  Tax 
Assessors  v.  Bock,  299  Ga.  App.  257,  682 
S.E.2d  355  (2009). 
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48-5-48.  Homestead  exemption  by  qualified  disabled  veteran; 

filing  requirements;  periodic  substantiation  of  eligibil¬ 
ity;  persons  eligible  without  application;  retroactive 
award. 

(a)  As  used  in  this  Code  section,  the  term  “disabled  veteran”  means: 

(1)  Any  veteran  who  is  a  citizen  and  a  resident  of  this  state,  who 
was  discharged  under  honorable  conditions,  and  who  has  been 
adjudicated  by  the  United  States  Department  of  Veterans  Affairs  as 
having  a  service  related  disability  that  renders  such  veteran  as  being 
100  percent  totally  disabled  or  as  being  less  than  100  percent  totally 
disabled  but  is  compensated  at  the  100  percent  level  due  to  individual 
unemployability  or  is  entitled  to  receive  a  statutory  award  from  the 
United  States  Department  of  Veterans  Affairs  for: 

(A)  Loss  or  permanent  loss  of  use  of  one  or  both  feet; 

(B)  Loss  or  permanent  loss  of  use  of  one  or  both  hands; 

(C)  Loss  of  sight  in  one  or  both  eyes;  or 

(D)  Permanent  impairment  of  vision  of  both  eyes  of  the  following 
status:  central  visual  acuity  of  20/200  or  less  in  the  better  eye,  with 
corrective  glasses,  or  central  visual  acuity  of  more  than  20/200  if 
there  is  a  field  defect  in  which  the  peripheral  field  has  contracted  to 
such  an  extent  that  the  widest  diameter  of  visual  field  subtends  on 
angular  distance  no  greater  than  20  degrees  in  the  better  eye; 

(2)  An  American  veteran  of  any  war  or  armed  conflict  in  which  any 
branch  of  the  armed  forces  of  the  United  States  engaged,  whether 
under  United  States  command  or  otherwise,  and  that  he  or  she  is 
disabled  due  to  the  loss  or  loss  of  use  of  both  lower  extremities  such 
as  to  preclude  locomotion  without  the  aid  of  braces,  crutches,  canes, 
or  a  wheelchair;  due  to  blindness  in  both  eyes,  having  only  light 
perception,  together  with  the  loss  or  loss  of  use  of  one  lower  extrem¬ 
ity;  or  due  to  the  loss  or  loss  of  use  of  one  lower  extremity  together 
with  residuals  of  organic  disease  or  injury  which  so  affect  the 
functions  of  balance  or  propulsion  as  to  preclude  locomotion  without 
resort  to  a  wheelchair; 

(3)  Any  disabled  veteran  who  is  not  entitled  to  receive  benefits 
from  the  Department  of  Veterans  Affairs  but  who  qualifies  otherwise, 
as  provided  for  by  Article  VII,  Section  I,  Paragraph  IV  of  the 
Constitution  of  Georgia  of  1976; 

(4)  An  American  veteran  of  any  war  or  armed  conflict  who  is 
disabled  due  to  loss  or  loss  of  use  of  one  lower  extremity  together  with 
the  loss  or  loss  of  use  of  one  upper  extremity  which  so  affects  the 
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functions  of  balance  or  propulsion  as  to  preclude  locomotion  without 
the  aid  of  braces,  crutches,  canes,  or  a  wheelchair;  or 

(5)  A  veteran  becoming  eligible  for  assistance  in  acquiring  housing 
under  Section  2101  of  Title  38  of  the  United  States  Code  as  hereafter 
amended  on  or  after  July  1,  1999. 

(b)  Any  disabled  veteran  as  defined  in  any  paragraph  of  subsection 
(a)  of  this  Code  section  who  is  a  citizen  and  resident  of  Georgia  is 
granted  an  exemption  of  the  greater  of  $32,500.00  or  the  maximum 
amount  which  may  be  granted  to  a  disabled  veteran  under  Section  2102 
of  Title  38  of  the  United  States  Code,  as  amended,  on  his  or  her 
homestead  which  such  veteran  owns  and  actually  occupies  as  a  resi¬ 
dence  and  homestead,  such  exemption  being  from  all  ad  valorem 
taxation  for  state,  county,  municipal,  and  school  purposes.  As  of 
January  1,  2004,  the  maximum  amount  which  may  be  granted  to  a 
disabled  veteran  under  the  above-stated  federal  law  is  $50,000.00.  The 
value  of  all  property  in  excess  of  the  exempted  amount  cited  above  shall 
remain  subject  to  taxation.  The  unremarried  surviving  spouse  or  minor 
children  of  any  such  disabled  veteran  as  defined  in  this  Code  section 
shall  also  be  entitled  to  an  exemption  of  the  greater  of  $32,500.00  or  the 
maximum  amount  which  may  be  granted  to  a  disabled  veteran  under 
Section  2102  of  Title  38  of  the  United  States  Code,  as  amended,  on  the 
homestead  so  long  as  the  unremarried  surviving  spouse  or  minor 
children  continue  actually  to  occupy  the  home  as  a  residence  and 
homestead,  such  exemption  being  from  all  ad  valorem  taxation  for 
state,  county,  municipal,  and  school  purposes.  As  of  January  1,  2004, 
the  maximum  amount  which  may  be  granted  to  the  unremarried 
surviving  spouse  or  minor  children  of  any  such  disabled  veteran  under 
the  above-stated  federal  law  is  $50,000.00.  The  value  of  all  property  in 
excess  of  such  exemption  granted  to  such  unremarried  surviving  spouse 
or  minor  children  shall  remain  subject  to  taxation. 

(b.l)  The  unremarried  surviving  spouse  or  minor  children  of  any 
disabled  veteran  shall  also  be  entitled  to  an  exemption  of  the  greater  of 
$32,500.00  or  the  maximum  amount  on  a  homestead,  or  any  subsequent 
homestead  within  the  same  county,  where  such  spouse  or  minor 
children  continue  to  occupy  the  home  as  a  homestead,  such  exemption 
being  from  ad  valorem  taxation  for  state,  county,  municipal,  and  school 
purposes. 

(c) (1)  Any  disabled  veteran  qualifying  pursuant  to  paragraph  (1)  or 
(2)  of  subsection  (a)  of  this  Code  section  for  the  homestead  exemption 
provided  for  in  this  Code  section  shall  file  with  the  tax  commissioner 
or  tax  receiver  a  letter  from  the  Department  of  Veterans  Affairs  or  the 
Department  of  Veterans  Service  stating  the  qualifying  disability. 

(2)  Any  disabled  veteran  qualifying  pursuant  to  paragraph  (3)  of 
subsection  (a)  of  this  Code  section  for  the  homestead  exemption 
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provided  for  in  this  Code  section  shall  file  with  the  tax  commissioner 
or  tax  receiver  a  copy  of  his  DD  form  214  (discharge  papers  from  his 
military  records)  along  with  a  letter  from  a  doctor  who  is  licensed  to 
practice  medicine  in  this  state  stating  that  he  is  disabled  due  to  loss 
or  loss  of  use  of  both  lower  extremities  such  as  to  preclude  locomotion 
without  the  aid  of  braces,  crutches,  canes,  or  a  wheelchair;  due  to 
blindness  in  both  eyes,  having  only  light  perception,  together  with 
the  loss  or  loss  of  use  of  one  lower  extremity;  or  due  to  the  loss  or  loss 
of  use  of  one  lower  extremity  together  with  residuals  of  organic 
disease  or  injury  which  so  affect  the  functions  of  balance  or  propul¬ 
sion  as  to  preclude  locomotion  without  resort  to  a  wheelchair.  Prior  to 
approval  of  an  exemption,  a  county  board  of  tax  assessors  may 
require  the  applicant  to  provide  not  more  than  two  additional  doctors’ 
letters  if  the  board  is  in  doubt  as  to  the  applicant’s  eligibility  for  the 
exemption. 

(3)  Any  disabled  veteran  qualifying  pursuant  to  paragraph  (4)  of 
subsection  (a)  of  this  Code  section  for  the  homestead  exemption 
provided  for  in  this  Code  section  shall  file  with  the  tax  commissioner 
or  tax  receiver  a  letter  from  a  doctor  who  is  licensed  to  practice 
medicine  in  this  state  stating  the  qualifying  disability.  Prior  to 
approval  of  an  exemption,  a  county  board  of  tax  assessors  may 
require  the  applicant  to  provide  not  more  than  two  additional  doctors’ 
letters  if  the  board  is  in  doubt  as  to  the  applicant’s  eligibility  for  the 
exemption. 

(4)  Any  disabled  veteran  qualifying  pursuant  to  paragraph  (5)  of 
subsection  (a)  of  this  Code  section  for  the  homestead  exemption 
provided  for  in  this  Code  section  shall  file  with  the  tax  commissioner 
or  tax  receiver  a  letter  from  the  Department  of  Veterans  Affairs  or  the 
Department  of  Veterans  Service  stating  the  eligibility  for  such 
housing  assistance. 

(d)  Each  disabled  veteran  shall  file  for  the  exemption  only  once  in  the 
county  of  his  residence.  Once  filed,  the  exemption  shall  automatically 
be  renewed  from  year  to  year,  except  as  provided  in  subsection  (e)  of  this 
Code  section.  Such  exemption  shall  be  extended  to  the  unremarried 
surviving  spouse  or  minor  children  at  the  time  of  his  death  so  long  as 
they  continue  to  occupy  the  home  as  a  residence  and  homestead.  In  the 
event  a  disabled  veteran  who  would  otherwise  be  entitled  to  the 
exemption  dies  or  becomes  incapacitated  to  the  extent  that  he  or  she 
cannot  personally  file  for  such  exemption,  the  spouse,  the  unremarried 
surviving  spouse,  or  the  minor  children  at  the  time  of  the  disabled 
veteran’s  death  may  file  for  the  exemption  and  such  exemption  may  be 
granted  as  if  the  disabled  veteran  had  made  personal  application 
therefor. 

(e)  Not  more  often  than  once  every  three  years,  the  county  board  of 
tax  assessors  may  require  the  holder  of  an  exemption  granted  pursuant 
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to  this  Code  section  to  substantiate  his  continuing  eligibility  for  the 
exemption.  In  no  event  may  the  board  require  more  than  three  doctors’ 
letters  to  substantiate  eligibility. 

(f)  Any  person  who  as  of  January  1,  1991,  has  applied  and  is  eligible 
for  the  exemption  for  disabled  veterans,  their  surviving  spouses,  and 
minor  children  formerly  provided  for  by  the  sixth  unnumbered  subpar¬ 
agraph  of  Article  VII,  Section  I,  Paragraph  IV  of  the  Constitution  of 
1976;  the  exemption  for  disabled  veterans  provided  for  in  Article  VII, 
Section  II,  Paragraph  V  of  the  Constitution  of  1983;  or  the  exemption 
for  disabled  veterans  formerly  provided  for  by  Code  Section  48-5-48.3  as 
enacted  by  an  Act  approved  April  11,  1986  (Ga.  L.  1986,  p.  1445),  shall 
be  eligible  for  the  exemption  granted  by  subsection  (b)  of  this  Code 
section  without  applying  for  such  exemption. 

(g) (1)  If  a  disabled  veteran  receives  a  final  determination  of  disabil¬ 
ity  from  the  United  States  Department  of  Veterans  Affairs  containing 
a  retroactive  period  of  eligibility,  such  disabled  veteran  or  his  or  her 
surviving  unremarried  spouse  or  minor  children  shall  be  entitled  to  a 
refund  of  the  ad  valorem  taxes  paid  during  such  period  that  he  or  she 
or  his  or  her  surviving  unremarried  spouse  or  minor  children  would 
have  otherwise  been  exempt  from  such  taxes  pursuant  to  this  Code 
section,  provided  that  the  refund  shall  only  be  for  the  three  tax  years 
preceding  his  or  her  or  his  or  her  surviving  unremarried  spouse’s  or 
minor  children’s  application  for  the  homestead  exemption  permitted 
by  this  Code  section. 

(2)  Upon  application  for  the  homestead  exemption  provided  by  this 
Code  section  and  submittal  of  proper  documentation,  each  county  and 
municipality  shall  consider  the  taxes  paid  by  such  disabled  veteran  or 
his  or  her  surviving  unremarried  spouse  or  minor  children  under  the 
circumstances  provided  in  paragraph  (1)  of  this  subsection  to  be 
voluntarily  or  involuntarily  overpaid  and  shall  refund  such  taxes  to 
such  disabled  veteran  or  his  or  her  surviving  unremarried  spouse  or 
minor  children  in  accordance  with  Code  Section  48-5-380. 

(3)  Upon  final  determination  and  approval  of  a  period  of  prior 
eligibility,  the  county  board  of  assessors  shall  immediately  transmit 
such  approval  to  the  local  tax  commissioner  and  local  municipal  tax 
officer  if  applicable.  The  tax  commissioner  and  municipal  tax  officer 
shall  be  authorized  to  refund  the  proportionate  amount  of  taxes  from 
the  entities  for  whom  the  taxes  were  collected  for  the  tax  years 
approved  for  the  exemption.  Such  refund  shall  not  exceed  three  tax 
years  and  shall  not  include  interest.  (Ga.  L.  1959,  p.  170,  §  1;  Ga.  L. 
1964,  p.  280,  §  1;  Ga.  L.  1967,  p.  813,  §  1;  Code  1933,  §  91A-1116, 
enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1981,  p.  1857,  §  15;  Ga.  L. 
1983,  p.  3,  §  64;  Ga.  L.  1984,  p.  22,  §  48;  Ga.  L.  1984,  p.  1058,  §  3; 
Ga.  L.  1985,  p.  149,  §  48;  Ga.  L.  1990,  p.  45,  §  1;  Ga.  L.  1990,  p.  1858, 
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§  1;  Ga.  L.  2000,  p.  1223,  §  1;  Ga.  L.  2004,  p.  69,  §  4;  Ga.  L.  2004,  p. 
417,  §  1;  Ga.  L.  2009,  p.  646,  §  1/HB  304;  Ga.  L.  2015,  p.  816,  §  6/HB 
48;  Ga.  L.  2016,  p.  166,  §  3/SB  258;  Ga.  L.  2016,  p.  770,  §  2/HB  862; 
Ga.  L.  2017,  p.  55,  §  3/HB  196;  Ga.  L.  2017,  p.  774,  §  48/HB  323.) 


The  2015  amendment,  effective  July 
1,  2015,  substituted  the  present  provi¬ 
sions  of  paragraph  (a)(1)  for  the  former 
provisions,  which  read:  “A  wartime  vet¬ 
eran  who  was  discharged  under  honorable 
conditions  and  who  has  been  adjudicated 
by  the  Department  of  Veterans  Affairs  of 
the  United  States  as  being  totally  and 
permanently  disabled  and  entitled  to  re¬ 
ceive  service  connected  benefits  so  long  as 
he  or  she  is  100  percent  disabled  and 
receiving  or  entitled  to  receive  benefits  for 
a  100  percent  service  connected  disabil¬ 
ity;”- 

The  2016  amendments.  —  The  first 

2016  amendment,  effective  April  26,  2016, 
in  paragraph  (a)(1),  inserted  “is  a  citizen 
and  a  resident  of  this  state  who”  near  the 
beginning,  inserted  “having  a  service  re¬ 
lated  disability  that  renders  such  veteran 
as”  in  the  middle,  and  substituted  “or  is 
entitled”  for  “and  is  entitled”  near  the  end. 
The  second  2016  amendment,  effective 
May  3,  2016,  made  identical  changes. 

The  2017  amendments.  —  The  first 

2017  amendment,  effective  July  1,  2017, 
added  subsection  (g).  The  second  2017 
amendment,  effective  May  9,  2017,  part  of 
an  Act  to  revise,  modernize,  and  correct 
the  Code,  revised  punctuation  in  para¬ 
graph  (a)(1). 

Code  Commission  notes.  —  Pursuant 


to  Code  Section  28-9-5,  in  1990,  “subsec¬ 
tion  (e)”  was  substituted  for  “subsection 
(d)”  in  the  second  sentence  of  subsection 
(d). 

Editor’s  notes.  —  Ga.  L.  1984,  p.  1058, 
§  3,  effective  July  1,  1984,  purported  to 
add  a  new  subsection  (d)  at  the  end  of  this 
Code  section.  Since  there  was  already  a 
subsection  designated  as  (d),  the  subsec¬ 
tion  added  by  the  1984  Act  was  redesig¬ 
nated  as  subsection  (e)  by  Ga.  L.  1985,  p. 
149,  §  48. 

Ga.  L.  1984,  p.  1058,  §  9,  not  codified  by 
the  General  Assembly,  provides:  “In  the 
event  of  any  conflict  between  this  Act  and 
any  other  Act  of  the  1984  General  Assem¬ 
bly  the  provisions  of  such  other  Act  shall 
control  over  the  provisions  of  this  Act.” 

Ga.  L.  1990,  p.  1858,  §  3,  not  codified  by 
the  General  Assembly,  provides:  “This  Act 
is  enacted  pursuant  to  authority  provided 
for  in  Article  VII,  Section  II,  Paragraph  V 
of  the  Constitution.” 

Ga.  L.  2004,  p.  69,  §  1,  not  codified  by 
the  General  Assembly,  provides  that: 
“This  Act  shall  be  known  and  may  be  cited 
as  the  ‘State  and  Local  Taxation,  Financ¬ 
ing,  and  Service  Delivery  Revision  Act  of 
2004.’” 

Law  reviews.  —  For  article  on  the 
2004  amendment  of  this  Code  section,  see 
21  Ga.  St.  U.  L.  Rev.  226  (2004). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  opinions 
under  former  Code  Section  48-5-48.3  are 
included  in  the  annotations  for  this  Code 
section. 


Referendum  is  not  required  to  im¬ 
plement  the  veterans’  exemption  provided 
by  Ga.  L.  1986,  p.  1445,  §  1.  1987  Op. 
Att’y  Gen.  No.  87-2  (rendered  under  for¬ 
mer  §  48-5-48.3). 


48-5-48.1.  Tangible  personal  property  inventory  exemption;  ap¬ 
plication;  failure  to  file  application  as  waiver  of  ex¬ 
emption;  denials;  notice  of  renewals. 


(a)  Any  person,  firm,  or  corporation  seeking  a  level  1  freeport 
exemption  from  ad  valorem  taxation  of  certain  tangible  personal 
property  inventory  when  such  exemption  has  been  authorized  by  the 
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governing  authority  of  any  county  or  municipality  after  approval  of  the 
electors  of  such  county  or  municipality  pursuant  to  the  authority  of  the 
Constitution  of  Georgia  or  Code  Section  48-5-48.2  shall  file  a  written 
application  and  schedule  of  property  with  the  county  board  of  tax 
assessors  on  forms  furnished  by  such  board.  Such  application  shall  be 
filed  in  the  year  in  which  exemption  from  taxation  is  sought  no  later 
than  the  date  on  which  the  tax  receiver  or  tax  commissioner  of  the 
county  in  which  the  property  is  located  closes  the  books  for  the  return 
of  taxes. 

(b)  The  application  for  the  level  1  freeport  exemption  shall  provide 
for: 

(1)  A  schedule  of  the  inventory  of  goods  in  the  process  of  manufac¬ 
ture  or  production  which  shall  include  all  partly  finished  goods  and 
raw  materials  held  for  direct  use  or  consumption  in  the  ordinary 
course  of  the  taxpayer’s  manufacturing  or  production  business  in  the 
State  of  Georgia; 

(2)  A  schedule  of  the  inventory  of  finished  goods  manufactured  or 
produced  within  the  State  of  Georgia  in  the  ordinary  course  of  the 
taxpayer’s  manufacturing  or  production  business  when  held  by  the 
original  manufacturer  or  producer  of  such  finished  goods; 

(3)  A  schedule  of  the  inventory  of  finished  goods  which  on  January 
1  are  stored  in  a  warehouse,  dock,  or  wharf,  whether  public  or 
private,  and  which  are  destined  for  shipment  outside  the  State  of 
Georgia  and  the  inventory  of  finished  goods  which  are  shipped  into 
the  State  of  Georgia  from  outside  this  state  and  which  are  stored  for 
transshipment  to  a  final  destination  outside  this  state.  The  informa¬ 
tion  required  by  Code  Section  48-5-48.2  to  be  contained  in  the  official 
books  and  records  of  the  warehouse,  dock,  or  wharf  where  such 
property  is  being  stored,  which  official  books  and  records  are  required 
to  be  open  to  the  inspection  of  taxing  authorities  of  this  state  and 
political  subdivisions  thereof,  shall  not  be  required  to  be  included  as 
a  part  of  or  to  accompany  the  application  for  such  exemption;  and 

(4)  A  schedule  of  the  stock  in  trade  of  a  fulfillment  center  which  on 
January  1  is  stored  in  the  fulfillment  center.  The  information  re¬ 
quired  by  Code  Section  48-5-48.2  to  be  contained  in  the  official  books 
and  records  of  the  fulfillment  center  where  such  property  is  being 
stored,  which  official  books  and  records  are  required  to  be  open  to  the 
inspection  of  the  taxing  authorities  of  this  state  and  political  subdi¬ 
visions  thereof,  shall  not  be  required  to  be  included  as  a  part  of  or  to 
accompany  the  application  for  such  exemption. 

(c) (1)  For  purposes  of  this  subsection,  the  term  “file  properly”  shall 
mean  and  include  the  timely  filing  of  the  application  and  complete 
schedule  of  the  inventory  for  which  exemption  is  sought  on  or  before 
the  due  date  specified  in  subsection  (a)  of  this  Code  section. 
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(2)  The  failure  to  file  properly  the  application  and  schedule  shall 
constitute  a  waiver  of  the  exemption  on  the  part  of  the  person,  firm, 
or  corporation  failing  to  make  the  application  for  such  exemption  for 
that  year  as  follows: 

(A)  The  failure  to  report  any  inventory  for  which  such  exemption 
is  sought  in  the  schedule  provided  for  in  the  application  shall 
constitute  a  waiver  of  the  exemption  on  the  part  of  the  person,  firm, 
or  corporation  failing  to  so  report  for  that  taxable  year  in  an 
amount  equal  to  the  difference  between  fair  market  value  of  the 
inventory  as  reported  and  the  fair  market  value  finally  determined 
to  be  applicable  to  the  inventory  for  which  the  exemption  is  sought; 
and 

(B)  The  failure  to  file  timely  such  application  and  schedule  shall 
constitute  a  waiver  of  the  exemption  until  the  first  day  of  the  month 
following  the  month  such  application  and  schedule  are  filed  prop¬ 
erly  with  the  county  tax  assessor;  provided,  however,  that  unless 
the  application  and  schedule  are  filed  on  or  before  June  1  of  such 
year,  the  exemption  shall  be  waived  for  that  entire  year. 

(d)  Upon  receiving  the  application  required  by  this  Code  section,  the 
county  board  of  tax  assessors  shall  determine  the  eligibility  of  all  types 
of  tangible  personal  property  listed  on  the  application.  If  any  property 
has  been  listed  which  the  board  believes  is  not  eligible  for  the  exemp¬ 
tion,  the  board  shall  issue  a  letter  notifying  the  applicant  that  all  or  a 
portion  of  the  application  has  been  denied.  The  denial  letter  shall  list 
the  type  and  total  fair  market  value  of  all  property  listed  on  the 
application  for  which  the  exemption  has  been  approved  and  the  type 
and  total  fair  market  value  of  all  property  listed  on  the  application  for 
which  the  exemption  has  been  denied.  The  applicant  shall  have  the 
right  to  appeal  from  the  denial  of  the  exemption  for  any  property  listed 
and  such  appeal  shall  proceed  as  provided  in  Code  Section  48-5-311. 
Except  as  otherwise  provided  in  subparagraph  (c)(2)(A)  of  this  Code 
section,  the  county  board  of  assessors  shall  not  send  a  second  letter  of 
notification  denying  the  exemption  of  all  or  a  portion  of  such  property 
listed  on  the  application  on  new  grounds  that  could  and  should  have 
been  discerned  at  the  time  the  initial  denial  letter  was  issued. 

(e)  If  the  level  1  freeport  exemption  has  been  granted  to  a  taxpayer 
for  a  taxable  year,  the  county  board  of  tax  assessors  shall  issue  a  notice 
of  renewal  to  the  taxpayer  for  the  immediately  following  taxable  year. 
Such  notice  of  renewal  shall  be  issued  not  later  than  January  15  of  such 
immediately  following  taxable  year  to  facilitate  the  filing  of  a  timely 
application  and  schedule  by  the  taxpayer  for  such  taxable  year.  (Code 
1981,  §  48-5-48.1,  enacted  by  Ga.  L.  1982,  p.  1101,  §  1;  Ga.  L.  1983,  p. 
3,  §  37;Ga.L.  1984,  p.  1371,  §  1;  Ga.  L.  1992,  p.  2482,  §  1;  Ga.  L.  1997, 
p.  963,  §  3;  Ga.  L.  1998,  p.  128,  §  48;  Ga.  L.  1998,  p.  1120,  §  1A;  Ga.  L. 
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1999,  p.  81,  §  48;  Ga.  L.  2004,  p.  464,  §  1;  Ga.  L.  2012,  p.  249,  §  1/HB 
48;  Ga.  L.  2016,  p.  731,  §  1/HB  935;  Ga.  L.  2017,  p.  774,  §  48/HB  323.) 


The  2016  amendment,  effective  July 
1,  2016,  in  subsection  (b),  deleted  “and”  at 
the  end  of  paragraph  (b)(2),  substituted 
and”  for  a  period  at  the  end  of  paragraph 
(b)(3),  and  added  paragraph  (b)(4). 

The  2017  amendment,  effective  May 
9,  2017,  part  of  an  Act  to  revise,  modern¬ 
ize,  and  correct  the  Code,  substituted 
“January  1  is  stored”  for  “January  1  are 
stored”  in  the  first  sentence  of  paragraph 
(b)(4). 

Editor’s  notes.  —  Ga.  L.  1997,  p.  963, 


§  5,  not  codified  by  the  General  Assembly, 
provides  that  the  amendment  to  this  Code 
section  is  applicable  to  all  taxable  years 
beginning  on  or  after  January  1,  1998. 

Ga.  L.  2012,  p.  249,  §  5/HB  48,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  for  severability. 

Law  reviews.  —  For  article,  “Freeport 
Exemption  from  Property  Taxes  for  Inven¬ 
tory  Stored  in  Georgia  But  Destined  for 
Shipment  Out-of-State,”  see  28  Ga.  St.  B. 
J.  108  (1991). 


JUDICIAL  DECISIONS 


Filings  not  required  prior  to  stat¬ 
ute.  —  When  “freeport”  exemption  was 
approved  by  voters,  and  at  all  times  rele¬ 
vant  to  the  instant  appeal  there  was  no 
state  statutory  provisions  specifying  that 
the  exemption  from  taxation  which  had 
otherwise  been  granted  to  inventories  was 
conditioned  upon  the  taxpayer’s  timely 
filing  of  an  application  therefor,  the  sub¬ 
sequent  enactment  of  O.C.G.A. 
§  48-5-48.1  calling  for  a  timely  filing  in 
order  to  obtain  the  exemption  was  in¬ 
tended  to  change  the  existing  law;  there¬ 
fore,  the  procedure  denying  an  exemption 
for  untimely  filings  used  by  the  county 
board  of  tax  assessors  prior  to  the  statu¬ 
tory  addition  was  not  an  authorized  pen¬ 
alty  under  state  law.  TEC  Am.,  Inc.  v. 
DeKalb  County  Bd.  of  Tax  Assessors,  170 
Ga.  App.  533,  317  S.E.2d  637  (1984). 

Failure  to  receive  the  application 
for  exemption  form  does  not  excuse  the 
taxpayer  from  meeting  the  taxpayer’s  bur¬ 
den  to  file  the  application.  Rockdale 
County  v.  Finishline  Indus.,  Inc.,  238  Ga. 
App.  467,  518  S.E.2d  720  (1999). 

Waiver  by  untimely  application.  — 
When  the  only  proof  of  timely  mailing  of 
applications  for  exemption  was  testimony 
of  the  corporation’s  tax  specialist  that  the 
specialist  placed  the  envelopes  in  the 
mailbox  in  the  corporation’s  home  office, 
and  since  the  envelopes  were  not  im¬ 
printed  with  U.S.  Postal  Service  post¬ 
marks,  but  contained  private  postage  me¬ 
ter  stamps,  the  applications  were 


untimely  filed  and  the  exemption  was 
waived.  Gwinnett  County  Bd.  of  Tax  As¬ 
sessors  v.  Makita  Corp.  of  Am.,  218  Ga. 
App.  175,  460  S.E.2d  538  (1995). 

Amended  application.  —  It  was  arbi¬ 
trary  and  capricious  for  a  board  of  tax 
assessors  to  refuse,  under  O.C.G.A. 
§  48-5-48. 1(c)(2)(B),  to  allow  a  taxpayer  to 
retroactively  amend  a  timely  filed  and 
valid  freeport  exemption  when  the  board 
changed  the  board’s  valuation  method. 
William  L.  Bonnell  Co.  v.  Coweta  County 
Bd.  of  Tax  Assessors,  252  Ga.  App.  151, 
556  S.E.2d  159  (2001). 

Taxpayer’s  understatement  of 
value  of  personal  property  did  not  pre¬ 
clude  taking  the  freeport  exemption. 
Georgian  Art  Lighting  Designs,  Inc.  v. 
Gwinnett  County  Bd.  of  Tax  Assessors, 
211  Ga.  App.  510,  439  S.E.2d  687  (1993). 

Since  the  parties  stipulated  that  the 
county  tax  assessors  board  denied  the 
taxpayer  an  exemption  from  ad  valorem 
taxation  of  certain  tangible  personal  prop¬ 
erty  based  on  an  undervaluation  of  its 
inventory,  since  the  taxpayer  properly 
filed  for  the  exemption,  and  because  stat¬ 
utory  law  stated  that  the  exemption  was 
waived  for  failing  to  report  inventory,  and 
not  an  undervaluation  of  inventory,  the 
trial  court  properly  granted  summary 
judgment  to  the  taxpayer  on  the  issue  of 
whether  the  county  equalization  board 
properly  determined  that  the  taxpayer 
was  entitled  to  the  exemption.  Gwinnett 
County  Bd.  of  Tax  Assessors  v.  Std. 
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Distrib.  &  Supply,  263  Ga.  App.  128,  587 
S.E.2d  262  (2003). 

Untimely  filing  of  freeport  applica¬ 
tion.  —  Court  could  find  no  statutory 
basis  under  state  law  to  excuse  an  un¬ 
timely  filing  of  a  freeport  application  by  a 
debtor  in  bankruptcy.  Scana  Energy 
Mktg.,  Inc.  v.  Cobb  Energy  Mgmt.  Corp., 
259  Ga.  App.  216,  576  S.E.2d  548  (2002). 

Freeport  exemption  did  not  apply. 
—  Freeport  exemption  from  ad  valorem 
taxes  did  not  apply  to  a  taxpayer’s  inven¬ 
tory  of  barbecue  grill  bodies  because  the 
taxpayer’s  involvement  with  the  grill  bod¬ 
ies  ended  when  the  taxpayer  sold  the  grill 
bodies  to  a  producer  of  barbecue  grills, 
and  the  final  destination  of  the  grill  bodies 
was  the  producer’s  plant;  the  producer 
incorporated  the  grill  bodies  into  finished 
barbecue  grills,  and  it  was  the  completed 
barbecue  grills  that  the  producer  eventu¬ 
ally  shipped  out  of  state.  Muscogee 
County  Bd.  of  Tax  Assessors  v.  Pace 
Indus.,  307  Ga.  App.  532,  705  S.E.2d  678 
(2011). 

Extension  of  time  for  filing  not  au¬ 
thorized.  —  County  board  of  tax  asses¬ 
sors  was  not  authorized  to  extend  the 


period  of  time  for  accepting  applications 
beyond  the  date  on  which  the  books  for  the 
return  of  taxes  in  the  county  were  closed. 
Committee  for  Better  Gov’t  v.  Black,  216 
Ga.  App.  173,  453  S.E.2d  772  (1995). 

What  becomes  of  inventory  not  rel¬ 
evant  to  determination  of  exemption. 
—  Under  O.C.G.A.  §  48-5-48. 1(a),  the  en¬ 
tity  seeking  the  freeport  exemption  is  re¬ 
quired  to  file  a  written  application  and 
schedule  of  the  property  for  which  the 
exemption  is  sought;  thus,  the  statutory 
scheme  looks  to  the  property,  that  is,  the 
inventory,  held  by  the  taxpayer,  and  what 
becomes  of  the  inventory  in  the  hands  of  a 
purchaser  from  the  taxpayer  is  not  rele¬ 
vant  to  the  determination  of  the  availabil¬ 
ity  of  the  freeport  exemption.  Muscogee 
County  Bd.  of  Tax  Assessors  v.  Pace 
Indus.,  307  Ga.  App.  532,  705  S.E.2d  678 
(2011). 

Cited  in  Fulton  County  Tax  Comm’r  v. 
GMC,  234  Ga.  App.  459,  507  S.E.2d  772 
(1998);  Delta  Air  Lines,  Inc.  v.  Clayton 
County  Bd.  of  Tax  Assessors,  246  Ga.  App. 
225,  539  S.E.2d  905  (2000);  Gwinnett 
County  Bd.  of  Tax  Assessors  v.  Std. 
Distrib.  &  Supply,  263  Ga.  App.  128,  587 
S.E.2d  262  (2003). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 

Waiver  by  untimely  application.  —  of  O.C.G.A.  §  48-5-48.1  has  waived  that 
Taxpayer  who  fails  to  file  a  timely  appli-  exemption  for  the  tax  year.  1987  Op.  Att’y 
cation  for  the  freeport  inventory  exemp-  Gen.  No.  U87-7. 
tion  in  accordance  with  the  requirements 

RESEARCH  REFERENCES 


Am.  Jur.  Proof  of  Facts.  —  Deduct¬ 
ibility  of  Home  Office  Expenses,  38  POF2d 
555. 


48-5-48.2.  Level  1  freeport  exemption;  referendum. 


(a)  This  Code  section  shall  be  known  and  may  be  cited  as  the  “Level 
1  Freeport  Exemption.” 

(b)  As  used  in  this  Code  section,  the  term: 

(1)  “Destined  for  shipment  to  a  final  destination  outside  this  state” 
means,  for  purposes  of  a  level  1  freeport  exemption,  that  portion  or 
percentage  of  an  inventory  of  finished  goods  which  the  taxpayer  can 
establish,  through  a  historical  sales  or  shipment  analysis,  either  of 
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which  utilizes  information  from  the  preceding  calendar  year,  or  other 
reasonable,  documented  method,  is  reasonably  anticipated  to  be 
shipped  to  a  final  destination  outside  this  state.  Such  other  reason¬ 
able,  documented  method  may  only  be  utilized  in  the  case  of  a  new 
business,  in  the  case  of  a  substantial  change  in  scope  of  an  existing 
business,  or  in  other  unusual  situations  where  a  historical  sales  or 
shipment  analysis  does  not  adequately  reflect  future  anticipated 
shipments  to  a  final  destination  outside  this  state.  It  is  not  necessary 
that  the  actual  final  destination  be  known  as  of  January  1  in  order  to 
qualify  for  the  exemption. 

(2)  “Finished  goods”  means,  for  purposes  of  a  level  1  freeport 
exemption,  goods,  wares,  and  merchandise  of  every  character  and 
kind  but  shall  not  include  unrecovered,  unextracted,  or  unsevered 
natural  resources  or  raw  materials  or  goods  in  the  process  of 
manufacture  or  production  or  the  stock  in  trade  of  a  retailer. 

(3)  “Foreign  merchandise  in  transit”  means,  for  purposes  of  a  level 
1  freeport  exemption,  any  goods  which  are  in  international  commerce 
where  the  title  has  passed  to  a  foreign  purchaser  and  the  goods  are 
temporarily  stored  in  this  state  while  awaiting  shipment  overseas. 

(4)  “Fulfillment  center”  means,  for  purposes  of  a  level  1  freeport 
exemption,  a  business  location  in  Georgia  which  is  used  to  pack,  ship, 
store,  or  otherwise  process  tangible  personal  property  sold  by  elec¬ 
tronic,  Internet,  telephonic,  or  other  remote  means,  provided  that 
such  a  business  location  does  not  allow  customers  to  purchase  or 
receive  goods  onsite  at  such  business  location. 

(5)  “Raw  materials”  means,  for  purposes  of  a  level  1  freeport 
exemption,  any  material,  whether  crude  or  processed,  that  can  be 
converted  by  manufacture,  processing,  or  a  combination  thereof  into 
a  new  and  useful  product  but  shall  not  include  unrecovered, 
unextracted,  or  unsevered  natural  resources. 

(6)  “Stock  in  trade  of  a  fulfillment  center”  means,  for  purposes  of  a 
level  1  freeport  exemption,  goods,  wares,  and  merchandise  held  by 
one  in  the  business  of  making  sales  of  such  goods  when  such  goods 
are  held  or  stored  at  a  fulfillment  center. 

(7)  “Stock  in  trade  of  a  retailer”  means,  for  purposes  of  a  level  1 
freeport  exemption,  finished  goods  held  by  one  in  the  business  of 
making  sales  of  such  goods  at  retail  in  this  state,  within  the  meaning 
of  Chapter  8  of  this  title,  when  such  goods  are  held  or  stored  at  a 
business  location  from  which  such  retail  sales  are  regularly  made. 
Goods  stored  in  a  warehouse,  dock,  or  wharf,  including  a  warehouse 
or  distribution  center  which  is  part  of  or  adjoins  a  place  of  business 
from  which  retail  sales  are  regularly  made,  shall  not  be  considered 
stock  in  trade  of  a  retailer  to  the  extent  that  the  taxpayer  can 
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establish,  through  a  historical  sales  or  shipment  analysis,  either  of 
which  utilizes  information  from  the  preceding  calendar  year,  or  other 
reasonable,  documented  method,  the  portion  or  percentage  of  such 
goods  which  is  reasonably  anticipated  to  be  shipped  outside  this  state 
for  resale  purposes. 

(c)  The  governing  authority  of  any  county  or  municipality  may, 
subject  to  the  approval  of  the  electors  of  such  political  subdivision, 
exempt  from  ad  valorem  taxation,  including  all  such  taxes  levied  for 
educational  purposes  and  for  state  purposes,  all  or  any  combination  of 
the  following  types  of  tangible  personal  property: 

(1)  Inventory  of  goods  in  the  process  of  manufacture  or  production 
which  shall  include  all  partly  finished  goods  and  raw  materials  held 
for  direct  use  or  consumption  in  the  ordinary  course  of  the  taxpayer’s 
manufacturing  or  production  business  in  this  state.  The  exemption 
provided  for  in  this  paragraph  shall  apply  only  to  tangible  personal 
property  which  is  substantially  modified,  altered,  or  changed  in  the 
ordinary  course  of  the  taxpayer’s  manufacturing,  processing,  or 
production  operations  in  this  state.  For  purposes  of  this  paragraph, 
the  following  activities  shall  constitute  substantial  modification  in 
the  ordinary  course  of  manufacturing,  processing,  or  production 
operations: 

(A)  The  cleaning,  drying,  pest  control  treatment,  or  segregation 
by  grade  of  grain,  peanuts  or  other  oil  seeds,  or  cotton; 

(B)  The  remanufacture  of  aircraft  engines  or  aircraft  engine 
parts  or  components,  meaning  the  substantial  overhauling  or 
rebuilding  of  aircraft  engines  or  aircraft  engine  parts  or  compo¬ 
nents;  and 

(C)  The  blending  of  fertilizer  bulk  materials  into  a  custom 
mixture,  whether  performed  at  a  commercial  fertilizer  blending 
plant,  retail  outlet,  or  any  application  site; 

(2)  Inventory  of  finished  goods  manufactured  or  produced  within 
this  state  in  the  ordinary  course  of  the  taxpayer’s  manufacturing  or 
production  business  when  held  by  the  original  manufacturer  or 
producer  of  such  finished  goods.  The  exemption  provided  for  in  this 
paragraph  shall  be  for  a  period  not  exceeding  12  months  from  the 
date  such  property  is  produced  or  manufactured; 

(3)  Inventory  of  finished  goods  which,  on  January  1,  are  stored  in 
a  warehouse,  dock,  or  wharf,  whether  public  or  private,  and  which  are 
destined  for  shipment  to  a  final  destination  outside  this  state  and 
inventory  of  finished  goods  which  are  shipped  into  this  state  from 
outside  this  state  and  stored  for  transshipment  to  a  final  destination 
outside  this  state,  including  foreign  merchandise  in  transit.  The 
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exemption  provided  for  in  this  paragraph  shall  be  for  a  period  not 
exceeding  12  months  from  the  date  such  property  is  stored  in  this 
state.  Such  period  shall  be  determined  based  on  application  of  a 
first-in,  first-out  method  of  accounting  for  the  inventory.  The  official 
books  and  records  of  the  warehouse,  dock,  or  wharf  where  such 
property  is  being  stored  shall  contain  a  full,  true,  and  accurate 
inventory  of  all  such  property,  including  the  date  of  the  receipt  of  the 
property,  the  date  of  the  withdrawal  of  the  property,  the  point  of 
origin  of  the  property,  and  the  point  of  final  destination  of  the  same, 
if  known.  The  official  books  and  records  of  any  such  warehouse,  dock, 
or  wharf,  whether  public  or  private,  pertaining  to  any  such  property 
for  which  a  freeport  exemption  has  been  claimed  shall  be  at  all  times 
open  to  the  inspection  of  all  taxing  authorities  of  this  state  and  of  any 
political  subdivision  of  this  state;  or 

(4)  Stock  in  trade  of  a  fulfillment  center  which,  on  January  1,  is 
stored  in  a  fulfillment  center  and  which  is  made  available  to  remote 
purchasers  who  may  make  such  purchases  by  electronic,  Internet, 
telephonic,  or  other  remote  means,  and  where  such  stock  in  trade  of 
a  fulfillment  center  will  be  shipped  from  the  fulfillment  center  and 
delivered  to  the  purchaser  at  a  location  other  than  the  location  of  the 
fulfillment  center.  The  exemption  provided  for  in  this  paragraph  shall 
be  for  a  period  not  exceeding  12  months  from  the  date  such  property 
is  stored  in  this  state.  Such  period  shall  be  determined  based  on 
application  of  a  first-in,  first-out  method  of  accounting  for  the 
inventory.  The  official  books  and  records  of  the  fulfillment  center 
where  such  property  is  being  stored  shall  contain  a  full,  true,  and 
accurate  inventory  of  all  such  property,  including  the  date  of  the 
receipt  of  the  property  and  the  date  of  the  withdrawal  of  the  property. 
The  official  books  and  records  of  any  such  fulfillment  center  pertain¬ 
ing  to  any  such  property  for  which  a  freeport  exemption  has  been 
claimed  shall  be  at  all  times  open  to  the  inspection  of  all  taxing 
authorities  of  this  state  and  of  any  political  subdivision  of  this  state. 

(d)  Whenever  the  governing  authority  of  any  county  or  municipality 
wishes  to  exempt  such  tangible  property  from  ad  valorem  taxation,  as 
provided  in  this  Code  section,  the  governing  authority  thereof  shall 
notify  the  election  superintendent  of  such  political  subdivision,  and  it 
shall  be  the  duty  of  said  election  superintendent  to  issue  the  call  for  an 
election  for  the  purpose  of  submitting  to  the  electors  of  the  political 
subdivision  the  question  of  whether  such  exemption  shall  be  granted. 
The  referendum  ballot  shall  specify  as  separate  questions  the  type  or 
types  of  property  as  defined  in  this  Code  section  which  are  being 
proposed  to  be  exempted  from  taxation.  The  election  superintendent 
shall  issue  the  call  and  shall  conduct  the  election  on  a  date  and  in  the 
manner  authorized  under  Code  Section  21-2-540. 

(e)  The  governing  authority  of  any  county  or  municipality  wherein 
an  exemption  has  been  approved  by  the  voters  as  provided  in  this  Code 
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section  may,  by  appropriate  resolution,  a  copy  of  which  shall  be 
immediately  transmitted  to  the  state  revenue  commissioner,  exempt 
from  taxation  20  percent,  40  percent,  60  percent,  80  percent,  or  all  of 
the  value  of  such  tangible  personal  property  as  defined  in  this  Code 
section;  provided,  however,  that  once  an  exemption  has  been  granted, 
no  reduction  in  the  percent  of  the  value  of  such  property  to  be  exempted 
may  be  made  until  and  unless  such  exemption  is  revoked  or  repealed  as 
provided  in  this  Code  section.  An  increase  in  the  percent  of  the  value  of 
the  property  to  be  exempted  may  be  accomplished  by  appropriate 
resolution  of  the  governing  authority  of  such  county  or  municipality, 
and  a  copy  thereof  shall  be  immediately  transmitted  to  the  state 
revenue  commissioner,  provided  that  such  increase  shall  be  in  incre¬ 
ments  of  20  percent,  40  percent,  60  percent,  or  80  percent  of  the  value 
of  such  tangible  personal  property  as  defined  in  this  Code  section, 
within  the  discretion  of  such  governing  authority. 

(f) (1)  If  more  than  one-half  of  the  votes  cast  on  such  question  are  in 
favor  of  such  exemption,  then  such  exemption  may  be  granted  by  the 
governing  authority  commencing  on  the  first  day  of  any  ensuing 
calendar  year;  otherwise,  such  exemption  may  not  be  granted.  This 
paragraph  is  intended  to  clearly  provide  that  following  approval  of 
such  exemption  in  such  referendum,  such  exemption  may  be  granted 
on  the  first  day  of  any  calendar  year  following  the  year  in  which  such 
referendum  was  conducted.  This  paragraph  shall  not  be  construed  to 
imply  that  the  granting  of  such  exemption  could  not  previously  be 
delayed  to  any  such  calendar  year. 

(2)  Exemptions  may  only  be  revoked  by  a  referendum  election 
called  and  conducted  as  provided  in  this  Code  section,  provided  that 
the  call  for  such  referendum  shall  not  be  issued  within  five  years  from 
the  date  such  exemptions  were  first  granted  and,  if  the  results  of  said 
election  are  in  favor  of  the  revocation  of  such  exemptions,  then  such 
revocation  shall  be  effective  only  at  the  end  of  a  five-year  period  from 
the  date  of  such  referendum. 

(g)  Level  1  freeport  exemptions  effected  pursuant  to  this  Code 
section  may  be  granted  either  in  lieu  of  or  in  addition  to  level  2  freeport 
exemptions  under  Code  Section  48-5-48.6. 

(h)  The  commissioner  shall  by  regulation  adopt  uniform  procedures 
and  forms  for  the  use  of  local  officials  in  the  administration  of  this  Code 
section.  (Code  1981,  §  48-5-48.2,  enacted  by  Ga.  L.  1984,  p.  1058,  §  4; 
Ga.  L.  1992,  p.  2482,  §  2;  Ga.  L.  1996,  p.  926,  §  1;  Ga.  L.  1998,  p.  295, 
§  3;  Ga.  L.  1998,  p.  1120,  §  2;  Ga.  L.  2012,  p.  249,  §  2/HB  48;  Ga.  L. 
2013,  p.  83,  §  1/HB  304;  Ga.  L.  2016,  p.  731,  §  2/HB  935;  Ga.  L.  2017, 
p.  774,  §  48/HB  323.) 
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The  2016  amendment,  effective  July 
1,  2016,  added  paragraph  (b)(4);  redesig¬ 
nated  former  paragraph  (b)(4)  as  present 
paragraph  (b)(5);  added  paragraph  (b)(6); 
redesignated  former  paragraph  (b)(5)  as 
present  paragraph  (b)(7);  deleted  “or”  at 
the  end  of  paragraph  (c)(2);  substituted  “; 
or”  for  a  period  at  the  end  of  paragraph 
(c)(3);  and  added  paragraph  (c)(4). 

The  2017  amendment,  effective  May 
9,  2017,  part  of  an  Act  to  revise,  modern¬ 
ize,  and  correct  the  Code,  in  the  first 
sentence  of  paragraph  (c)(4),  substituted 
“January  1,  is  stored”  for  “January  1,  are 
stored”  and  “which  is”  for  “which  are”;  and 
revised  punctuation  in  the  first  sentence 
of  subsection  (e). 

Editor’s  notes.  —  Ga.  L.  1984,  p.  1058, 
§  9,  not  codified  by  the  General  Assembly, 
provides:  “In  the  event  of  any  conflict 


between  this  Act  and  any  other  Act  of  the 
1984  General  Assembly  the  provisions  of 
such  other  Act  shall  control  over  the  pro¬ 
visions  of  this  Act.” 

Ga.  L.  2012,  p.  249,  §  5/HB  48,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  for  severability. 

Ga.  L.  2013,  p.  83,  §  2/HB  304,  not 
codified  by  the  General  Assembly,  pro¬ 
vided  that  the  amendment  to  this  Code 
section  shall  apply  to  all  taxable  years 
beginning  on  and  after  January  1,  2014. 

Law  reviews.  —  For  article,  “Proce¬ 
dure  and  Problems  in  Georgia  Ad  Valorem 
Tax  Appeals,”  see  26  Ga.  St.  B.  J.  98 
(1990).  For  article,  “Freeport  Exemption 
from  Property  Taxes  for  Inventory  Stored 
in  Georgia  But  Destined  for  Shipment 
Out-of-State,”  see  28  Ga.  St.  B.  J.  108 
(1991). 


JUDICIAL  DECISIONS 


Purpose  of  statutory  language.  — 

By  using  the  all-encompassing  descriptive 
term  “inventory  of  finished  goods,”  instead 
of  “tangible  property,”  the  General  Assem¬ 
bly  intended  to  include  all  classes  of  tan¬ 
gible  property  under  the  constitution 
without  enumerating  each  so  that  there 
would  be  equal  treatment  to  avoid  consti¬ 
tutional  implications  as  to  equal  protec¬ 
tion,  rational  purpose,  and  disparate 
treatment.  Fulton  County  Tax  Comm’r  v. 
GMC,  234  Ga.  App.  459,  507  S.E.2d  772 
(1998). 

“For  resale  purposes”,  as  used  in 
O.C.G.A.  §  48-5-48. 2(a)(4),  expressly  ex¬ 
cludes  from  the  freeport  exemption  any 
merchandise  sold  at  retail,  regardless  of 
whether  the  sale  is  made  to  a  resident  or 
nonresident  of  Georgia.  Aircraft  Spruce  & 
Specialty  Co.  v.  Fayette  County  Bd.  of  Tax 
Assessors,  294  Ga.  App.  241,  669  S.E.2d 
417  (2008). 

O.C.G.A.  §  48-5-48.2  gives  county 
discretion  as  to:  (1)  whether  to  submit 
the  exemption  issue  to  a  voter  referen¬ 
dum;  (2)  what  types  of  inventory  will  be 
submitted  to  the  voters  for  exemption;  and 
(3)  the  percentage  of  the  value  of  goods  to 
be  exempted.  Levetan  v.  Lanier  World¬ 
wide,  Inc.,  265  Ga.  323,  454  S.E.2d  504 
(1995). 

Accounting  methods.  —  O.C.G.A. 
§  48-5-48. 2(b)(1)  and  (2)  did  not  require  a 


particular  accounting  method  to  be  used 
for  valuation,  so  it  was  arbitrary  and 
capricious  to  apply  a  particular  account¬ 
ing  method  to  a  taxpayer’s  freeport  ex¬ 
emption  application,  because  the  applica¬ 
tion  did  not  disclose  a  particular 
accounting  method.  William  L.  Bonnell 
Co.  v.  Coweta  County  Bd.  of  Tax  Asses¬ 
sors,  252  Ga.  App.  151,  556  S.E.2d  159 
(2001). 

Grain  merchandising  and  storage. 

—  Under  its  pre-1998  version,  O.C.G.A. 
§  48-5-48.2  did  not  apply  to  farm  products 
stored  for  a  grain  merchandising  and  stor¬ 
age  business.  Board  of  Assessors  v.  McCoy 
Grain  Exch.,  Inc.,  234  Ga.  App.  98,  505 
S.E.2d  832  (1998). 

Evidence  to  show  timely  filing.  — 

Without  evidence  of  a  United  States  post 
office  postmark  date  to  prove  an  applica¬ 
tion  for  freeport  exemption  was  mailed 
timely,  or  other  evidence  to  show  compli¬ 
ance  with  an  internal  policy,  the  taxpayer 
was  unable  to  prove  the  taxpayer’s  return 
was  timely  filed.  DeKalb  County  Bd.  of 
Tax  Assessors  v.  Lanier  Worldwide,  Inc., 
208  Ga.  App.  435,  430  S.E.2d  595  (1993). 

Charge  on  risk  of  using  mail  system 
needed.  —  Because  the  instruction  sheet 
for  the  application  for  freeport  exemption 
makes  it  clear  that  the  taxpayer  bears  the 
responsibility  for  ensuring  that  the  post- 
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mark  date  is  the  same  as  the  mailing  date, 
the  charge  that  one  who  selects  the 
United  States  mail  takes  all  the  risks  that 
are  usually  incident  was  relevant.  DeKalb 
County  Bd.  of  Tax  Assessors  v.  Lanier 
Worldwide,  Inc.,  208  Ga.  App.  435,  430 
S.E.2d  595  (1993). 

Packaging  materials  are  not  “raw 
materials.”  Murray  Bakery  Prods.,  Inc.  v. 
Board  of  Tax  Assessors,  186  Ga.  App.  559, 
367  S.E.2d  852,  aff’d,  258  Ga.  484,  371 
S.E.2d  393  (1988). 

Merely  assembling  purchased 
packaging  materials  was  not  a  substan¬ 
tial  change  of  personal  property  in  the 
ordinary  course  of  a  cookie  maker’s  man¬ 
ufacturing  business,  and  such  materials 
did  not  qualify  for  the  freeport  exemption. 
Murray  Bakery  Prods.,  Inc.  v.  Board  of 
Tax  Assessors,  258  Ga.  484,  371  S.E.2d 
393  (1988). 

Business  involving  both  transpor¬ 
tation  and  manufacture.  —  Fact  that  a 
company  is  in  the  transportation  business 
is  not  fatal  to  the  company’s  claim  for  a 
freeport  exemption  because  the  company 
functions  as  a  manufacturer  of  aircraft 
parts  and  a  remanufacturer  of  aircraft 
engines  in  the  regular  course  of  the  com¬ 
pany’s  business  and  those  operations  are 
located  in  this  state.  Delta  Air  Lines,  Inc. 
v.  Clayton  County  Bd.  of  Tax  Assessors, 
246  Ga.  App.  225,  539  S.E.2d  905  (2000). 

Inventory  sold  from  a  taxpayer  to  a 
purchaser.  —  Under  O.C.G.A. 
§  48-5-48. 1(a),  the  entity  seeking  the 
freeport  exemption  is  required  to  file  a 
written  application  and  schedule  of  the 
property  for  which  the  exemption  is 
sought;  thus,  the  statutory  scheme  looks 
to  the  property,  that  is,  the  inventory,  held 
by  the  taxpayer,  and  what  becomes  of  the 
inventory  in  the  hands  of  a  purchaser 
from  the  taxpayer  is  not  relevant  to  the 
determination  of  the  availability  of  the 
freeport  exemption.  Muscogee  County  Bd. 
of  Tax  Assessors  v.  Pace  Indus.,  307  Ga. 
App.  532,  705  S.E.2d  678  (2011). 

Inventory  being  held  for  leasing 
purposes.  —  Computers  owned  by  tax¬ 
payer  and  held  in  storage  until  leased  to 
travel  agencies,  after  the  period  of  which 
lease  the  computers  are  returned  to  the 
taxpayer,  were  not  “finished  goods”  being 
held  for  “final  destination  outside  this 


state”  within  the  meaning  of  O.C.G.A. 
§  48-5-48.2,  and  therefore  did  not  meet 
the  requirements  to  qualify  for  the  exemp¬ 
tion  under  §  48-5-48.2.  Apollo  Travel 
Servs.  v.  Gwinnett  County  Bd.  of  Supvrs., 
230  Ga.  App.  790,  498  S.E.2d  297  (1998). 

Inventory  of  finished  goods.  —  Air¬ 
craft  parts  stored  at  the  company  and 
destined  for  shipment  to  airport  stations 
outside  Georgia  qualified  for  the  freeport 
exemption.  The  company  was  not  required 
to  prove  that  the  parts  were  intended  for 
resale.  Delta  Air  Lines,  Inc.  v.  Clayton 
County  Bd.  of  Tax  Assessors,  246  Ga.  App. 
225,  539  S.E.2d  905  (2000). 

Freeport  exemption  did  not  apply. 
—  Freeport  exemption  from  ad  valorem 
taxes  did  not  apply  to  a  taxpayer’s  inven¬ 
tory  of  barbecue  grill  bodies  because  the 
taxpayer’s  involvement  with  the  grill  bod¬ 
ies  ended  when  the  taxpayer  sold  the  grill 
bodies  to  a  producer  of  barbecue  grills, 
and  the  final  destination  of  the  grill  bodies 
was  the  producer’s  plant;  the  producer 
incorporated  the  grill  bodies  into  finished 
barbecue  grills,  and  it  was  the  completed 
barbecue  grills  that  the  producer  eventu¬ 
ally  shipped  out  of  state.  Muscogee 
County  Bd.  of  Tax  Assessors  v.  Pace 
Indus.,  307  Ga.  App.  532,  705  S.E.2d  678 
(2011). 

Res  judicata  and  collateral  estop¬ 
pel  as  to  exemption.  —  Following  a  final 
consent  judgment,  the  factual  and  legal 
basis  for  freeport  exemption  for  several 
previous  years  became  res  judicata  as  to 
what  had  been  litigated,  and  collateral 
estoppel  would  apply  on  the  exemption 
issue  on  future  applications  unless  there 
was  a  substantial  factual  change.  Fulton 
County  Tax  Comm’r  v.  GMC,  234  Ga.  App. 
459,  507  S.E.2d  772  (1998). 

Doctrine  of  collateral  estoppel  applied 
to  preclude  the  county  board  of  tax  asses¬ 
sors  from  relitigating  a  taxpayer’s  eligibil¬ 
ity  for  the  freeport  exemption  since  there 
had  been  no  change  or  development  in  the 
law.  Gwinnett  County  Bd.  of  Tax  Asses¬ 
sors  v.  GE  Capital  Computer  Servs.,  273 
Ga.  175,  538  S.E.2d  746  (2000). 

Role  of  superior  court.  —  It  is  ini¬ 
tially  the  county  board  of  tax  assessors 
and,  in  the  event  of  continued  disagree¬ 
ment,  the  superior  court,  that  must  con¬ 
sider  the  taxpayer’s  showing  and  make  an 
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appropriate  grant  of  freeport  exemption  if 
all  conditions  are  satisfied.  Fulton  County 
Tax  Comm’r  v.  GMC,  234  Ga.  App.  459, 
507  S.E.2d  772  (1998). 

Motor  vehicles  and  mobile  homes. 
—  While  motor  vehicles  and  mobile  homes 
are  classified  as  separate  classes  of  tangi¬ 
ble  property  for  ad  valorem  purposes,  the 
General  Assembly  did  not  intend  to  ex¬ 
clude  this  class  of  tangible  property  from 
the  ambit  of  O.C.G.A.  §  48-5-48.2  for  pur¬ 
poses  of  freeport  exemption.  Fulton 
County  Tax  Comm’r  v.  GMC,  234  Ga.  App. 
459,  507  S.E.2d  772  (1998). 

Aircraft  engines  in  the  process  of 
remanufacture.  —  Process  of  “heavy 
maintenance,”  constituting  the  disassem¬ 
bly  of  the  engine,  the  replacement  of  a 
number  of  expendable  parts,  the  machine 
working  of  other  parts  to  specification,  its 
reassembly  and  testing  over  an  approxi¬ 
mate  six  to  eight  week  period,  is  “substan¬ 
tial”  for  purposes  of  the  exemption  under 
O.C.G.A.  §  48-5-48.2.  Delta  Air  Lines, 
Inc.  v.  Clayton  County  Bd.  of  Tax  Asses¬ 
sors,  246  Ga.  App.  225,  539  S.E.2d  905 
(2000). 


Whether  aircraft  engines  undergoing 
“light”  maintenance  were  undergoing 
“substantial  overhauling  or  rebuilding” 
for  purpose  of  the  exemption  under 
O.C.G.A.  §  48-5-48.2  is  an  issue  meriting 
submission  to  a  jury.  Delta  Air  Lines,  Inc. 
v.  Clayton  County  Bd.  of  Tax  Assessors, 
246  Ga.  App.  225,  539  S.E.2d  905  (2000). 

Out  of  state  retail  sales  via  tele¬ 
phone  or  Internet.  —  There  was  no 
merit  to  a  taxpayer’s  argument  that  retail 
sales  made  via  the  telephone  or  Internet 
to  out-of-state  customers  were  not  sales 
that  occurred  in  Georgia.  In  determining 
whether  a  retail  sale  was  made  in  Geor¬ 
gia,  the  court  had  to  look  to  the  location 
and  conduct  of  the  seller,  rather  than  the 
location  of  the  buyer,  and  here,  all  aspects 
of  the  retail  sales  made  from  the  taxpay¬ 
er’s  Georgia  warehouse  to  Internet  and 
telephone  customers  occurred  in  Georgia. 
Aircraft  Spruce  &  Specialty  Co.  v.  Fayette 
County  Bd.  of  Tax  Assessors,  294  Ga.  App. 
241,  669  S.E.2d  417  (2008). 

Cited  in  GE  Capital  Computer  Servs.  v. 
Gwinnett  County  Bd.  of  Tax  Assessors, 
240  Ga.  App.  629,  523  S.E.2d  651  (1999). 


RESEARCH  REFERENCES 

ALR.  —  Validity,  construction,  and  ap-  retail  transactions  of  internet  sellers  and 
plication  of  sales,  use,  and  utility  taxes  on  internet  access  providers,  30  ALR6th  341. 

48-5-48.3.  Homestead  exemption  for  senior  citizens. 


(a)  As  used  in  this  Code  section,  the  term: 

(1)  “Homestead”  means  homestead  as  defined  and  qualified  in 
Code  Section  48-5-40  with  the  additional  qualification  that  it  shall 
include  only  the  primary  residence  and  not  more  than  ten  contiguous 
acres  of  land  immediately  surrounding  such  residence. 

(2)  “Senior  citizen”  means  a  person  who  is  65  years  of  age  or  over 
on  or  before  January  1  of  the  year  in  which  application  for  the 
exemption  under  this  Code  section  is  made. 

(b)  Any  person  who  is  a  senior  citizen  and  resident  of  Georgia  is 
granted  upon  application  an  exemption  on  his  or  her  homestead  which 
such  person  owns  and  actually  occupies  as  a  residence  and  homestead 
in  an  amount  equal  to  the  actual  levy  for  state  ad  valorem  taxation 
made  pursuant  to  Code  Section  48-5-8  with  respect  to  that  homestead, 
such  exemption  being  from  all  ad  valorem  taxation  for  state  purposes. 
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The  value  of  all  property  in  excess  of  the  exempted  amount  cited  above 
shall  remain  subject  to  taxation. 

(c)  The  exemption  shall  be  claimed  and  returned  in  the  same  manner 
as  otherwise  required  under  Code  Section  48-5-50.1.  Each  person  shall 
file  for  the  exemption  only  once  in  the  county  of  his  or  her  residence. 
Once  filed,  the  exemption  shall  automatically  be  renewed  from  year  to 
year. 

(d)  The  exemption  granted  by  this  Code  section  shall  not  apply  to  or 
affect  county  taxes,  municipal  taxes,  or  school  district  taxes. 

(e)  The  exemption  granted  by  this  Code  section  shall  be  in  addition  to 
and  not  in  lieu  of  any  other  homestead  exemption  from  state  taxes. 
(Code  1981,  §  48-5-48.3,  enacted  by  Ga.  L.  2006,  p.  376,  §  3/HB  848; 
Ga.  L.  2010,  p.  878,  §  48/HB  1387.) 


Cross  references.  —  Homestead  ex¬ 
emptions,  T.  44,  C.  13. 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2006,  Code 
Section  48-5-48.3,  as  enacted  by  Ga.  L. 
2006,  p.  1104,  §  2/HB  81,  was  redesig¬ 
nated  as  Code  Section  48-5-48.4. 

Editor’s  notes.  —  Ga.  L.  1990,  p.  1858, 
§  2  provided  for  the  repeal  of  the  former 
Code  section  effective  January  1,  1991, 
applicable  to  all  taxable  years  beginning 
on  or  after  that  date.  This  Code  section 
was  based  on  Ga.  L.  1986,  p.  1445,  §  1  and 


Ga.  L.  1990,  p.  45,  §  1.  For  present  provi¬ 
sions  concerning  homestead  exemptions 
by  qualified  disabled  veterans  and  certain 
surviving  family  members,  see  Code  Sec¬ 
tion  48-5-48. 

The  state-wide  referendum  (Ga.  L. 
2006,  p.  376,  §  4/HB  848),  which  provided 
for  a  homestead  exemption  for  senior  cit¬ 
izens  in  an  amount  equal  to  the  actual 
levy  for  state  ad  valorem  tax  purposes  on 
the  homestead,  was  approved  by  a  major¬ 
ity  of  the  qualified  voters  voting  at  the 
November  7,  2006  general  election. 


48-5-48.4.  Homestead  exemption  for  unremarried  surviving 
spouse  of  peace  officer  or  firefighter  killed  in  the  line 
of  duty. 

(a)  As  used  in  this  Code  section,  the  term: 

(1)  “Ad  valorem  taxes”  means  all  state  ad  valorem  taxes  and  all 
county,  county  school  district,  municipal,  and  independent  school 
district  taxes  for  county,  county  school  district,  municipal,  or  inde¬ 
pendent  school  district  purposes  including,  but  not  limited  to,  taxes  to 
retire  bonded  indebtedness. 

(2)  “Homestead”  means  homestead  as  defined  and  qualified  in 
Code  Section  48-5-40. 

(b)  Each  resident  of  the  state  who  is  the  unremarried  surviving 
spouse  of  a  peace  officer  or  firefighter  who  was  killed  in  the  line  of  duty 
is  granted  an  exemption  on  that  person’s  homestead  from  all  ad 
valorem  taxes  for  the  full  value  of  that  homestead. 

(c)  A  person  shall  not  receive  the  homestead  exemption  granted  by 
subsection  (b)  of  this  Code  section  unless  the  person  or  person’s  agent 
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files  an  affidavit  with  the  tax  commissioner  of  the  county  in  which  that 
person  resides  giving  such  information  relative  to  receiving  such 
exemption  as  will  enable  the  tax  commissioner  to  make  a  determination 
as  to  whether  such  person  is  entitled  to  such  exemption.  The  tax 
commissioner  shall  provide  affidavit  forms  for  this  purpose  and  shall 
require  such  information  as  may  be  necessary  to  determine  the  initial 
and  continuing  eligibility  of  the  applicant  for  the  exemption. 

(d)  The  exemption  shall  be  claimed  and  returned  as  provided  in  Code 
Section  48-5-50.1.  The  exemption  shall  be  automatically  renewed  from 
year  to  year  as  long  as  the  applicant  occupies  the  residence  as  a 
homestead.  After  a  person  has  filed  the  proper  affidavit  as  provided  in 
subsection  (c)  of  this  Code  section,  it  shall  not  be  necessary  to  make 
application  and  file  such  affidavit  thereafter  for  any  year  and  the 
exemption  shall  continue  to  be  allowed  to  such  person.  It  shall  be  the 
duty  of  any  person  granted  the  homestead  exemption  under  this  Code 
section  to  notify  the  tax  commissioner  or  the  designee  thereof  in  the 
event  that  person  for  any  reason  becomes  ineligible  for  that  exemption. 

(e)  The  exemption  granted  by  this  Code  section  shall  be  in  lieu  of  and 
not  in  addition  to  any  other  homestead  exemption  from  ad  valorem 
taxes. 

(f)  The  exemption  granted  by  this  Code  section  shall  apply  to  all 
taxable  years  beginning  on  or  after  January  1,  2007.  (Code  1981, 
§  48-5-48.4,  enacted  by  Ga.  L.  2006,  p.  1104,  §  2/HB  81.) 


Cross  references.  —  Homestead  ex¬ 
emptions,  T.  44,  C.  13. 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2006,  Code 
Section  48-5-48.3,  as  enacted  by  Ga.  L. 
2006,  p.  1104,  §  2/HB  81,  was  redesig¬ 
nated  as  Code  Section  48-5-48.4. 

Editor’s  notes.  —  The  state-wide  ref¬ 
erendum  (Ga.  L.  2006,  p.  1104,  §  3/HB 


81),  which  provided  for  a  homestead  ex¬ 
emption  for  the  full  value  of  the  home¬ 
stead  with  respect  to  all  ad  valorem  taxes 
for  the  unremarried  surviving  spouse  of  a 
peace  officer  or  firefighter  who  was  killed 
in  the  line  of  duty,  was  approved  by  a 
majority  of  qualified  voters  at  the  Novem¬ 
ber  7,  2006  general  election. 


48-5-48.5.  Level  2  freeport  exemption;  application;  filing;  re¬ 
newal. 

(a)  Any  person,  firm,  or  corporation  seeking  a  level  2  freeport 
exemption  from  ad  valorem  taxation  of  certain  tangible  personal 
property  inventory  when  such  exemption  has  been  authorized  by  the 
governing  authority  of  any  county  or  municipality  after  approval  of  the 
electors  of  such  county  or  municipality  pursuant  to  the  authority  of  the 
Constitution  of  Georgia  and  Code  Section  48-5-48.6  shall  file  a  written 
application  and  schedule  of  property  with  the  county  board  of  tax 
assessors  on  forms  furnished  by  such  board.  Such  application  shall  be 
filed  in  the  year  in  which  exemption  from  taxation  is  sought  no  later 
than  the  date  on  which  the  tax  receiver  or  tax  commissioner  of  the 
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county  in  which  the  property  is  located  closes  the  books  for  the  return 
of  taxes. 

(b)  The  application  for  the  level  2  freeport  exemption  shall  provide 
for  a  schedule  of  the  inventory  of  finished  goods  held  by  one  in  the 
business  of  making  sales  of  such  goods  in  this  state. 

(c) (1)  For  purposes  of  this  subsection,  the  term  “file  properly”  shall 
mean  and  include  the  timely  filing  of  the  application  and  complete 
schedule  of  the  inventory  for  which  exemption  is  sought  on  or  before 
the  due  date  specified  in  subsection  (a)  of  this  Code  section. 

(2)  The  failure  to  file  properly  the  application  and  schedule  shall 
constitute  a  waiver  of  the  exemption  on  the  part  of  the  person,  firm, 
or  corporation  failing  to  make  the  application  for  such  exemption  for 
that  year  as  follows: 

(A)  The  failure  to  report  any  inventory  for  which  such  exemption 
is  sought  in  the  schedule  provided  for  in  the  application  shall 
constitute  a  waiver  of  the  exemption  on  the  part  of  the  person,  firm, 
or  corporation  failing  to  so  report  for  that  taxable  year  in  an 
amount  equal  to  the  difference  between  fair  market  value  of  the 
inventory  as  reported  and  the  fair  market  value  finally  determined 
to  be  applicable  to  the  inventory  for  which  the  exemption  is  sought; 
and 

(B)  The  failure  to  file  timely  such  application  and  schedule  shall 
constitute  a  waiver  of  the  exemption  until  the  first  day  of  the  month 
following  the  month  such  application  and  schedule  are  filed  prop¬ 
erly  with  the  county  tax  assessor;  provided,  however,  that  unless 
the  application  and  schedule  are  filed  on  or  before  June  1  of  such 
year,  the  exemption  shall  be  waived  for  that  entire  year. 

(d)  Upon  receiving  the  application  required  by  this  Code  section,  the 
county  board  of  tax  assessors  shall  determine  the  eligibility  of  all  types 
of  tangible  personal  property  listed  on  the  application.  If  any  property 
has  been  listed  which  the  board  believes  is  not  eligible  for  the  exemp¬ 
tion,  the  board  shall  issue  a  letter  notifying  the  applicant  that  all  or  a 
portion  of  the  application  has  been  denied.  The  denial  letter  shall  list 
the  type  and  total  fair  market  value  of  all  property  listed  on  the 
application  for  which  the  exemption  has  been  approved  and  the  type 
and  total  fair  market  value  of  all  property  listed  on  the  application  for 
which  the  exemption  has  been  denied.  The  applicant  shall  have  the 
right  to  appeal  from  the  denial  of  the  exemption  for  any  property  listed, 
and  such  appeal  shall  proceed  as  provided  in  Code  Section  48-5-311. 
Except  as  otherwise  provided  in  subparagraph  (c)(2)(A)  of  this  Code 
section,  the  county  board  of  assessors  shall  not  send  a  second  letter  of 
notification  denying  the  exemption  of  all  or  a  portion  of  such  property 
listed  on  the  application  on  new  grounds  that  could  and  should  have 
been  discerned  at  the  time  the  initial  denial  letter  was  issued. 


474 


48-5-48.5 


AD  VALOREM  TAXATION  OF  PROPERTY 


48-5-48.6 


(e)  If  the  level  2  freeport  exemption  has  been  granted  to  a  taxpayer 
for  a  taxable  year,  the  county  board  of  tax  assessors  shall  issue  a  notice 
of  renewal  to  the  taxpayer  for  the  immediately  following  taxable  year. 
Such  notice  of  renewal  shall  be  issued  not  later  than  January  15  of  such 
immediately  following  taxable  year  to  facilitate  the  filing  of  a  timely 
application  and  schedule  by  the  taxpayer  for  such  taxable  year.  (Code 
1981,  §  48-5-48.5,  enacted  by  Ga.  L.  2012,  p.  249,  §  3/HB  48.) 

Editor’s  notes.  —  Ga.  L.  2012,  p.  249, 

§  5/HB  48,  not  codified  by  the  General 
Assembly,  provides  for  severability. 

48-5-48.6.  Level  2  freeport  exemption;  referendum. 

(a)  This  Code  section  shall  be  known  and  may  be  cited  as  the  “Level 
2  Freeport  Exemption.” 

(b)  As  used  in  this  Code  section,  the  term  “finished  goods”  means,  for 
purposes  of  a  level  2  freeport  exemption,  goods,  wares,  and  merchandise 
of  every  character  and  kind  constituting  a  business’s  inventory  which 
would  not  otherwise  qualify  for  a  level  1  freeport  exemption. 

(c)  The  governing  authority  of  any  county  or  municipality  may, 
subject  to  the  approval  of  the  electors  of  such  political  subdivision, 
exempt  from  ad  valorem  taxation,  including  all  such  taxes  levied  for 
educational  purposes  and  for  state  purposes,  inventory  of  finished 
goods. 

(d)  Whenever  the  governing  authority  of  any  county  or  municipality 
wishes  to  exempt  such  tangible  property  from  ad  valorem  taxation,  as 
provided  in  this  Code  section,  the  governing  authority  thereof  shall 
notify  the  election  superintendent  of  such  political  subdivision,  and  it 
shall  be  the  duty  of  said  election  superintendent  to  issue  the  call  for  an 
election  for  the  purpose  of  submitting  to  the  electors  of  the  political 
subdivision  the  question  of  whether  such  exemption  shall  be  granted. 
The  referendum  ballot  shall  specify  retail  business  inventory  as  the 
types  of  property  as  defined  in  this  Code  section  which  are  being 
proposed  to  be  exempted  from  taxation.  The  election  superintendent 
shall  issue  the  call  and  shall  conduct  the  election  on  a  date  and  in  the 
manner  authorized  under  Code  Section  21-2-540. 

(e)  The  governing  authority  of  any  county  or  municipality  wherein 
an  exemption  has  been  approved  by  the  voters  as  provided  in  this  Code 
section  may,  by  appropriate  resolution,  a  copy  of  which  shall  be 
immediately  transmitted  to  the  state  revenue  commissioner,  exempt 
from  taxation  20  percent,  40  percent,  60  percent,  80  percent,  or  all  of 
the  value  of  such  tangible  personal  property  as  defined  in  this  Code 
section;  provided,  however,  that  once  an  exemption  has  been  granted, 
no  reduction  in  the  percent  of  the  value  of  such  property  to  be  exempted 


475 


48-5-48.6 


REVENUE  AND  TAXATION 


48-5-49 


may  be  made  until  and  unless  such  exemption  is  revoked  or  repealed  as 
provided  in  this  Code  section.  An  increase  in  the  percent  of  the  value  of 
the  property  to  be  exempted  may  be  accomplished  by  appropriate 
resolution  of  the  governing  authority  of  such  county  or  municipality, 
and  a  copy  thereof  shall  be  immediately  transmitted  to  the  state 
revenue  commissioner,  provided  that  such  increase  shall  be  in  incre¬ 
ments  of  20  percent,  40  percent,  60  percent,  or  80  percent  of  the  value 
of  such  tangible  personal  property  as  defined  in  this  Code  section, 
within  the  discretion  of  such  governing  authority. 

(f) (1)  If  more  than  one-half  of  the  votes  cast  on  such  question  are  in 
favor  of  such  exemption,  then  such  exemption  may  be  granted  by  the 
governing  authority  commencing  on  the  first  day  of  any  ensuing 
calendar  year;  otherwise,  such  exemption  may  not  be  granted.  This 
paragraph  is  intended  to  clearly  provide  that  following  approval  of 
such  exemption  in  such  referendum,  such  exemption  may  be  granted 
on  the  first  day  of  any  calendar  year  following  the  year  in  which  such 
referendum  was  conducted.  This  paragraph  shall  not  be  construed  to 
imply  that  the  granting  of  such  exemption  could  not  previously  be 
delayed  to  any  such  calendar  year. 

(2)  Exemptions  may  only  be  revoked  by  a  referendum  election 
called  and  conducted  as  provided  in  this  Code  section,  provided  that 
the  call  for  such  referendum  shall  not  be  issued  within  five  years  from 
the  date  such  exemptions  were  first  granted  and,  if  the  results  of  said 
election  are  in  favor  of  the  revocation  of  such  exemptions,  then  such 
revocation  shall  be  effective  only  at  the  end  of  a  five-year  period  from 
the  date  of  such  referendum. 

(g)  Level  2  freeport  exemptions  effected  pursuant  to  this  Code 
section  may  be  granted  either  in  lieu  of  or  in  addition  to  level  1  freeport 
exemptions  under  Code  Section  48-5-48.2. 

(h)  The  commissioner  shall  by  regulation  adopt  uniform  procedures 
and  forms  for  the  use  of  local  officials  in  the  administration  of  this  Code 
section.  (Code  1981,  §  48-5-48.6,  enacted  by  Ga.  L.  2012,  p.  249,  §  3/HB 
48.) 

Editor’s  notes.  —  Ga.  L.  2012,  p.  249, 

§  5/HB  48,  not  codified  by  the  General 
Assembly,  provides  for  severability. 

48-5-49.  Determination  of  eligibility  of  applicant;  appeal. 

(a)  The  official  receiving  an  application  for  homestead  exemption 
shall  determine  the  eligibility  of  the  applicant  to  claim  the  exemption 
and,  whether  the  application  is  approved  or  disapproved,  he  shall  then 
transfer  the  application  to  the  county  board  of  tax  assessors  for  final 
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determination  by  the  board  as  to  eligibility  and  value  as  provided  by 
law. 

(b)  The  applicant  shall  have  the  right  of  appeal  from  the  decision  of 
the  board  of  assessors  to  the  county  board  of  equalization  as  provided  in 
Code  Section  48-5-311.  (Ga.  L.  1937-38,  Ex.  Sess.,  p.  145,  §  5;  Code 
1933,  §  91A-1113,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1979,  p. 
5,  §  31;  Ga.  L.  1981,  p.  1857,  §  14.) 


JUDICIAL 

Statute  does  not  violate  due  pro¬ 
cess  clause.  —  Ga.  L.  1937-38,  Ex.  Sess., 
p.  145,  §  5  (see  now  subsection  (a)  of 
O.C.G.A.  §  48-5-49)  does  not  deny  taxpay¬ 
ers  a  chance  to  be  heard  before  either  the 
tax  commissioner  or  the  board  of  tax  as¬ 
sessors.  The  rights  of  an  applicant  for  a 
homestead  exemption  are  further  safe¬ 
guarded  by  Ga.  L.  1937-38,  Ex.  Sess.,  p. 
145,  §  5  (see  now  subsection  (b)  of 
O.C.G.A.  §  48-5-49),  allowing  the  right  of 
appeal  from  a  decision  of  the  board.  This 
statute  is  not,  for  any  reason  assigned, 
violative  of  the  due  process  clause  of  the 
Constitution.  Duncan  v.  Proctor,  195  Ga. 
499,  24  S.E.2d  791  (1943). 

Statute  does  not  violate  homestead 
provisions  of  constitution.  —  Proce¬ 
dure  contained  in  this  statute,  providing 
for  determination  of  the  eligibility  of  a 
resident  to  receive  the  homestead  exemp¬ 
tion,  is  not  violative  of  Ga.  Const.  1877, 
Art.  VII,  Sec.  II,  Para.  VII  (see  now  Ga. 
Const.  1983,  Art.  VII,  Sec.  II,  Para.  I-IV), 

RESEARCH 


DECISIONS 

upon  which  this  statute  is  based.  Duncan 
v.  Proctor,  195  Ga.  499,  24  S.E.2d  791 
(1943). 

Right  to  appeal.  —  County’s  recalcu¬ 
lations  of  the  taxpayers’  homestead  ex¬ 
emptions  involved  the  value  of  the  exemp¬ 
tions,  bringing  the  taxpayers  within 
O.C.G.A.  §  48-5-49,  which  permitted  an 
appeal  under  O.C.G.A.  §  48-5-311.  Since 
the  county  had  not  given  the  taxpayers 
notice  under  O.C.G.A.  §  48-5-306  of  the 
taxpayers’  right  to  appeal,  the  taxpayers 
were  entitled  to  equitable  relief  requiring 
the  county  to:  (1)  provide  taxpayers  with 
proper  notice  of  and  the  right  to  appeal 
changes  in  the  homestead  exemptions;  (2) 
stop  collecting  taxes  referenced  in  bills 
sent  without  proper  notice;  and  (3)  refund 
any  tax  money  collected  based  on  bills 
issued  without  such  notice.  Fulton  County 
Bd.  of  Tax  Assessors  v.  Marani,  299  Ga. 
App.  580,  683  S.E.2d  136  (2009),  cert, 
denied,  No.  S09C2072,  2010  Ga.  LEXIS  18 
(Ga.  2010). 


Am.  Jur.  2d.  —  40  Am.  Jur.  2d,  Home¬ 
stead,  §  13  et  seq. 

C.J.S.  —  40  C.J.S.,  Homesteads,  §  41. 

48-5-50.  Homestead  value  credited  with  exemption;  approval  of 
correctness  of  value,  exemption,  and  difference. 

The  value  of  the  homestead  as  finally  determined  shall  be  credited 
with  the  homestead  exemption  provided  by  law.  The  homestead  value, 
exemption,  and  difference,  if  any,  shall  be  shown  on  the  owner’s  tax 
return  and  the  correctness  of  the  value,  exemption,  and  difference  shall 
be  approved  on  the  return  as  provided  by  law.  (Ga.  L.  1937-38,  Ex.  Sess., 
p.  145,  §  10;  Code  1933,  §  91A-1114,  enacted  by  Ga.  L.  1978,  p.  309, 
§  2.) 
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JUDICIAL  DECISIONS 


Effect  of  determination  of  value 
when  contrary  to  law.  —  In  the  absence 
of  a  successful  constitutional  attack  on 
this  statute,  the  allowable  homestead  ex¬ 
emption  should  be  credited  on  the  as¬ 
sessed  value  of  each  taxpayer’s  land  as 


such  value  was  finally  determined  and 
fixed  by  those  tax  officials  who  were  re¬ 
quired  by  law  to  value  the  land,  rather 
than  on  the  fair  market  value.  Kiker  v. 
Pinson,  120  Ga.  App.  784,  172  S.E.2d  333 
(1969). 


RESEARCH  REFERENCES 


C.J.S.  —  40  C.J.S.,  Homesteads,  §  50. 

48-5-50.1.  Claim  and  return  of  constitutional  or  local  law  home¬ 
stead  exemptions  from  county  taxes,  county  school 
taxes,  or  municipal  or  independent  school  district 
taxes. 


(a)  This  Code  section  shall  govern  the  procedure  for  returning  and 
claiming  homestead  exemptions  which  are  created  by  or  pursuant  to 
local  laws  or  constitutional  amendments  which  were  not  general 
amendments.  If,  however,  such  a  constitutional  amendment  or  local  law 
contains  provisions  which  are  in  conflict  with  this  Code  section,  then 
such  other  provisions  shall  prevail  over  this  Code  section. 

(b) (1)  If  the  homestead  exemption  is  from  county  taxes  or  county 
school  taxes,  it  shall  be  claimed  and  returned  as  provided  in  Code 
Sections  48-5-45,  48-5-46,  48-5-49,  and  48-5-50. 

(2)  If  the  homestead  exemption  is  from  municipal  or  independent 
school  district  taxes,  it  shall  be  claimed  and  returned  as  provided  in 
Code  Sections  48-5-45,  48-5-46,  and  48-5-50,  except  that  any  refer¬ 
ence  to  the  tax  commissioner  or  tax  receiver  shall  be  deemed  to  refer 
to  the  municipal  governing  authority  or  its  designee.  The  determina¬ 
tion  of  eligibility  of  the  applicant  to  claim  the  exemption  shall  be 
made  by  the  municipal  governing  authority  subject  to  appeal  to  the 
superior  court.  Any  such  appeal  must  be  filed  within  30  days  after  the 
final  determination  by  the  municipal  governing  authority  and  shall 
be  a  de  novo  proceeding. 

(3)  In  addition  to  the  provisions  required  by  Code  Section  48-5-46, 
the  application  for  an  exemption  under  this  Code  section  may  provide 
where  necessary  for  an  affidavit  as  to  the  age  of  the  owner,  the  income 
of  the  owner  and  of  each  member  of  his  family  residing  on  the 
homestead,  and  such  other  information  as  may  be  necessary  to 
determine  eligibility  of  the  owner  for  the  exemption.  The  commis¬ 
sioner  shall  not  be  required  to  furnish  specialized  forms  required  by 
this  Code  section.  (Code  1933,  §  91A-1118,  enacted  by  Ga.  L.  1981,  p. 
117,  §  1;  Ga.  L.  1984,  p.  1058,  §  5.) 
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Editor’s  notes.  —  Ga.  L.  1984,  p.  1058,  Act  of  the  1984  General  Assembly  the 
§  9,  not  codified  by  the  General  Assembly,  provisions  of  such  other  Act  shall  control 
provided  as  follows:  “In  the  event  of  any  over  the  provisions  of  this  Act.” 
conflict  between  this  Act  and  any  other 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  71  Am.  Jur.  2d,  State 
and  Local  Taxation,  §  207  et  seq. 

C.J.S.  —  84  C.J.S.,  Taxation,  §  290. 

48-5-51.  Fraudulent  claim  of  homestead  exemption  under  Code 
Sections  48-5-44  through  48-5-50;  penalty. 

(a)  It  shall  be  unlawful  for  any  person  to: 

(1)  Make  any  false  or  fraudulent  claim  for  exemption  under  Code 
Sections  48-5-44  through  48-5-50; 

(2)  Make  any  false  statement  or  false  representation  of  a  material 
fact  in  support  of  a  claim  for  exemption  under  Code  Sections  48-5-44 
through  48-5-50;  or 

(3)  Assist  another  knowingly  in  the  preparation  of  any  false  or 
fraudulent  claim  for  exemption  under  Code  Sections  48-5-44  through 
48-5-50,  or  enter  into  any  collusion  with  another  by  the  execution  of 
a  fictitious  deed,  deed  of  trust,  mortgage,  or  otherwise. 

(b)  Any  person  who  violates  this  Code  section  shall  be  guilty  of  a 
misdemeanor.  In  addition,  the  property  shall  be  taxed  in  an  amount 
double  the  tax  otherwise  to  be  paid.  (Ga.  L.  1937-38,  Ex.  Sess.,  p.  145, 
§  11;  Code  1933,  §  91A-9906,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  71  Am.  Jur.  2d,  State  et  seq.  84  C.J.S.,  Taxation,  §  542  et  seq. 
and  Local  Taxation,  §§  512,  513,  514.  85  C.J.S. ,  Taxation,  §§  1715,  1723  et  seq. 

C.J.S.  —  37  C.J.S.,  Fraud,  §§  12  et  1742,  1785. 
seq.,  20,  25,  115,  123,  124,  132  et  seq.,  154 

48-5-52.  Exemption  from  ad  valorem  taxation  for  educational 
purposes  of  homesteads  of  qualified  individuals  62  or 
older;  application;  replacement  of  revenue. 

(a)  The  homestead  of  each  resident  of  each  independent  school 
district  and  of  each  county  school  district  within  this  state  who  is  62 
years  of  age  or  older  and,  for  the  purposes  of  all  tax  years  beginning  on 
or  after  January  1,  2003,  whose  net  income  together  with  the  net 
income  of  the  spouse  who  also  occupies  and  resides  at  such  homestead, 
as  net  income  is  defined  by  Georgia  law  from  all  sources,  except  as 
otherwise  provided  in  this  subsection,  does  not  exceed  $10,000.00  for 
the  immediately  preceding  taxable  year  for  income  tax  purposes,  is 
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exempted  from  all  ad  valorem  taxes  for  educational  purposes  levied  by, 
for,  or  on  behalf  of  any  such  school  system,  including  taxes  to  retire 
school  bond  indebtedness.  For  the  purposes  of  this  subsection,  net 
income  shall  not  include  income  received  as  retirement,  survivor,  or 
disability  benefits  under  the  federal  Social  Security  Act  or  under  any 
other  public  or  private  retirement,  disability,  or  pension  system,  except 
such  income  which  is  in  excess  of  the  maximum  amount  authorized  to 
be  paid  to  an  individual  and  his  or  her  spouse  under  the  federal  Social 
Security  Act.  Income  from  such  sources  in  excess  of  such  maximum 
amount  shall  be  included  as  net  income  for  the  purposes  of  this 
subsection.  The  exemption  shall  not  exceed  $10,000.00  of  the  home¬ 
stead’s  assessed  value.  Except  as  otherwise  specifically  provided  by  law, 
the  value  of  that  property  in  excess  of  such  exempted  amount  shall 
remain  subject  to  taxation. 

(b)(1)  The  exemption  provided  for  in  subsection  (a)  of  this  Code 
section  shall  not  be  granted  unless  an  affidavit  of  the  owner  of  the 
homestead,  prepared  upon  forms  prescribed  by  the  commissioner  for 
that  purpose,  is  filed  with  either  the  tax  receiver  or  tax  commissioner, 
in  the  case  of  residents  of  county  school  districts,  or  with  the 
governing  authority  of  the  owner’s  city,  in  the  case  of  residents  of 
independent  school  districts. 

(2)  The  affidavit  shall  in  the  first  year  for  which  the  exemption  is 
sought  be  filed  on  or  before  the  last  day  for  making  a  tax  return  and 
shall  show  the: 

(A)  Age  of  the  owner  on  January  1  immediately  preceding  the 
filing  of  the  affidavit; 

(B)  Total  amount  of  net  income  received  by  the  owner  and  spouse 
from  all  sources  during  the  immediately  preceding  calendar  year; 
and 

(C)  Such  additional  information  as  may  be  required  by  the 
commissioner. 

(3)  Copies  of  all  affidavits  received  or  extracts  of  the  information 
contained  in  the  affidavits  shall  be  forwarded  to  the  commissioner  by 
the  various  taxing  authorities  with  whom  the  affidavits  are  filed.  The 
commissioner  is  authorized  to  compare  such  information  with  infor¬ 
mation  contained  in  any  income  tax  return,  sales  tax  return,  or  other 
tax  documents  or  records  of  the  department  and  to  report  immedi¬ 
ately  to  the  appropriate  county  or  city  taxing  authority  any  apparent 
discrepancies  between  the  information  contained  in  any  affidavit  and 
the  information  contained  in  any  other  tax  records  of  the  department. 

(4)  After  the  owner  has  filed  the  affidavit  and  has  once  been 
allowed  the  exemption  provided  for  in  this  Code  section,  it  shall  not 
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be  necessary  to  make  application  and  file  the  affidavit  thereafter  for 
any  year  and  the  exemption  shall  continue  to  be  allowed  to  such 
owner;  provided,  however,  that  it  shall  be  the  duty  of  any  such  owner 
to  notify  the  tax  commissioner  or  tax  receiver  in  the  event  the  owner 
becomes  ineligible  for  any  reason  for  the  exemption  provided  for  in 
this  Code  section. 

(c)  The  homestead  exemption  granted  by  this  Code  section  shall 
extend  to  and  shall  apply  to  those  properties  the  legal  title  to  which  is 
vested  in  one  or  more  titleholders  when  such  property  is  actually 
occupied  as  a  residence  by  one  or  more  of  the  titleholders  who  possess 
the  qualifications  provided  in  subsection  (a)  of  this  Code  section  and 
who  claim  the  exemption  in  the  manner  provided  for  in  this  Code 
section.  The  exemption  shall  also  extend  to  those  homesteads  the  title 
to  which  is  vested  in  a  personal  representative  or  trustee  if  one  or  more 
of  the  heirs  or  beneficiaries  residing  on  the  property  possess  the 
qualifications  provided  for  and  claim  the  exemption  in  the  manner 
provided  in  this  Code  section. 

(d) (1)  The  State  Board  of  Education,  when  funds  are  specifically 
appropriated  for  the  purpose  of  replacing  revenue  lost  by  local  school 
systems  as  a  result  of  this  Code  section,  shall  provide  each  school 
district  in  this  state  which,  on  July  1,  1974,  had  in  effect  a  tax  levy  of 
20  mills  or  more  for  educational  purposes  or  was  levying  the  maxi¬ 
mum  permissible  tax  authorized  by  law  for  educational  purposes, 
with  grants  for  educational  purposes  which  shall  equal  the  revenues 
lost  by  the  school  district  due  to  the  exemption  provided  by  this  Code 
section  for  property  located  within  the  school  district. 

(2)  The  State  Board  of  Education  may  promulgate  reasonable 
rules  to  carry  out  this  subsection.  (Ga.  L.  1974,  p.  183,  §§  1-4;  Code 
1933,  §  91A-1117,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1981,  p. 
1857,  §  16;  Ga.  L.  1984,  p.  1437,  §  1;  Ga.  L.  1988,  p.  2,  §  2;  Ga.  L. 
2001,  p.  1092,  §  1;  Ga.  L.  2010,  p.  564,  §  2/HB  963.) 


Editor’s  notes.  —  Ga.  L.  1988,  p.  2, 
§  3,  not  codified  by  the  General  Assembly, 
required  the  Secretary  of  State  to  call  and 
conduct  a  referendum  for  the  approval  or 
disapproval  of  this  Act  on  the  date  of  and 
in  conjunction  with  the  1988  presidential 
preference  primary.  The  referendum  was 
held  on  March  8,  1988,  and  the  amend¬ 
ment  of  this  Code  section  was  approved  by 
a  vote  of  655,019  to  144,603.  Further, 
Section  3  also  provided:  “If  a  taxpayer  files 
a  proper  affidavit  on  or  before  the  last  day 
for  filing  his  or  her  tax  return  in  1988, 


then  Sections  1  and  2  of  this  Act  shall 
apply  with  respect  to  such  taxpayer’s  1988 
and  future  ad  valorem  taxes;  and  other¬ 
wise  Sections  1  and  2  of  this  Act  shall 
apply  to  any  taxpayer  who  has  so  filed  a 
timely  affidavit  at  any  time  thereafter. 
Nothing  in  this  Act  shall  require  any  per¬ 
son  who  qualified  for  any  homestead  ex¬ 
emption  under  prior  law  to  reapply  in 
order  to  be  allowed  the  exemption.” 

The  state-wide  referendum  (Ga.  L. 
2001,  p.  1092,  §  1)  which  changed  the 
income  requirements  for  this  ad  valorem 
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tax  exemption  was  approved  by  a  majority 
of  the  voters  voting  at  the  November,  2002 
general  election. 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Life  tenant  with  remainderman  re¬ 
sponsible  for  ad  valorem  taxes.  — 

Covenant  contained  in  a  deed  conveying  a 
life  estate  which  makes  the  remainder 
interest  responsible  for  paying  the  ad  va¬ 
lorem  taxes  does  not  alter  the  ownership 
interests  in  the  property  for  purposes  of 
eligibility  to  claim  the  homestead  exemp¬ 
tions  allowed  for  the  elderly.  1983  Op. 
Att’y  Gen.  No.  U83-71. 

Construction  with  homestead  pro¬ 
visions  in  constitution.  —  Taxpayer 
who  meets  the  qualifications  of  both  this 
statute  and  Ga.  Const.  1945,  Art.  VII,  Sec. 
I,  Para.  IV  (see  now  Ga.  Const.  1983,  Art. 
VII,  Sec.  II,  Para.  I-IV),  relating  to  exemp¬ 
tions  for  persons  65  and  over,  would  be 
entitled  to  an  exemption  of  no  more  than 
$4,000.00  from  state  ad  valorem  taxes, 
$4,000.00  from  county  ad  valorem  taxes 
excluding  those  taxes  levied  for  educa¬ 
tional  purposes,  and  $10,000.00  from  ad 
valorem  taxes  levied  for  educational  pur¬ 
poses.  1974  Op.  Att’y  Gen.  No.  U74-83. 

Social  security  benefits  are  in¬ 
cluded  in  income  for  the  purposes  of 
determining  a  taxpayer’s  entitlement  to 
the  homestead  exemption  granted  in  this 
statute.  1974  Op.  Att’y  Gen.  No.  U74-83. 


Effect  of  claim  of  two  or  more  sim¬ 
ilar  exemptions.  —  If  a  taxpayer  is  qual¬ 
ified  for  and  chooses  to  invoke  the  benefits 
of  any  one  of  the  exemptions  from  any  one 
of  the  types  of  ad  valorem  taxes,  the 
taxpayer  necessarily  triggers  the  limita¬ 
tion  clause  of  that  exemption;  any  attempt 
to  take  two  or  more  similar  exemptions 
would  violate  the  limitation  clause  of  each 
of  the  exemptions  and  cannot  be  done. 
1974  Op.  Att’y  Gen.  No.  U74-83. 

Applicable  levy  under  subsection 
(d).  —  If  the  governing  authority  of  a 
county  has  not  set  a  tax  levy  for  1974  prior 
to  July  1,  1974,  then  that  tax  levy  which 
was  set  in  1973  is  the  levy  in  effect  for 
purposes  of  this  statute.  1974  Op.  Att’y 
Gen.  No.  U74-73. 

Effect  of  levy  recommended  and  re¬ 
quested  but  not  adopted  by  county 
prior  to  July  1,  1974.  —  When  a  county 
board  of  education  has  recommended  and 
requested  a  certain  levy  prior  to  July  1, 
1974,  but  such  recommendation  and  re¬ 
quest  has  not  been  officially  adopted  by 
the  county  governing  authority  prior  to 
that  date,  the  levy  recommended  and  re¬ 
quested  by  the  board  is  not  in  effect  for 
purposes  of  this  statute.  1974  Op.  Att’y 
Gen.  No.  U74-73. 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  40  Am.  Jur.  2d,  Home¬ 
stead,  §  13. 

C.J.S.  —  84  C.J.S.,  Taxation,  §  419  et 
seq. 

ALR.  —  Tax  exemption  of  property  as 
affecting  its  inclusion  in  determining  req¬ 
uisite  consent  of  property  owners  to  an¬ 
nexation  territory,  local  improvement, 
bond  issue,  and  other  public  activity,  146 
ALR  1260. 

Validity  of  statute  or  ordinance  giving 
property  tax  exemption  or  favorable  prop¬ 


erty  tax  rate  to  older  persons,  45  ALR3d 
1147. 

Construction  of  statute  or  ordinance 
giving  property  tax  exemption  or  favor¬ 
able  property  tax  rate  to  older  persons,  45 
ALR3d  1153. 

Prospective  use  for  tax-exempt  pur¬ 
poses  as  entitling  property  to  tax  exemp¬ 
tion,  54  ALR3d  9. 

Availability  of  tax  exemption  to  prop¬ 
erty  held  on  lease  from  exempt  owner,  54 
ALR3d  402. 
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48-5-52.1.  Exemption  from  ad  valorem  taxation  for  state, 
county,  municipal,  and  school  purposes  of  home¬ 
steads  of  unremarried  surviving  spouses  of  U.S. 
servicemembers  killed  in  action. 

(a)  Any  person  who  is  a  citizen  and  resident  of  Georgia  and  who  is  an 
unremarried  surviving  spouse  of  a  member  of  the  armed  forces  of  the 
United  States,  which  member  has  been  killed  in  or  has  died  as  a  result 
of  any  war  or  armed  conflict  in  which  the  armed  forces  of  the  United 
States  engaged,  whether  under  United  States  command  or  otherwise, 
shall  be  granted  a  homestead  exemption  from  all  ad  valorem  taxation 
for  state,  county,  municipal,  and  school  purposes  in  the  amount  of  the 
greater  of  $32,500.00  or  the  maximum  amount  which  may  be  granted  to 
a  disabled  veteran  under  Section  2102  of  Title  38  of  the  United  States 
Code,  as  amended.  As  of  January  1,  1999,  the  maximum  amount  which 
may  be  granted  to  a  disabled  veteran  under  the  above-stated  federal 
law  is  $43,000.00.  For  the  purposes  of  this  Code  section,  the  term 
“unremarried  surviving  spouse”  of  a  member  of  the  armed  forces 
includes  the  unmarried  widow  or  widower  of  a  member  of  the  armed 
forces  who  is  receiving  spousal  benefits  from  the  United  States  Depart¬ 
ment  of  Veterans  Affairs.  The  exemption  shall  be  on  the  homestead 
which  the  unremarried  surviving  spouse  owns  and  actually  occupies  as 
a  residence  and  homestead.  In  the  event  such  surviving  spouse  remar¬ 
ries,  such  person  shall  cease  to  be  qualified  to  continue  the  exemption 
under  this  Code  section  effective  December  31  of  the  taxable  year  in 
which  such  person  remarries.  The  value  of  all  property  in  excess  of  such 
exemption  granted  to  such  unremarried  surviving  spouse  shall  remain 
subject  to  taxation. 

(b)  In  order  to  qualify  for  the  exemption  provided  for  in  this  Code 
section,  the  unremarried  surviving  spouse  shall  furnish  to  the  tax 
commissioner  of  the  county  of  residence  documents  from  the  Secretary 
of  Defense  evidencing  that  such  unremarried  surviving  spouse  receives 
spousal  benefits  as  a  result  of  the  death  of  such  person’s  spouse  who  as 
a  member  of  the  armed  forces  of  the  United  States  was  killed  or  died  as 
a  result  of  a  war  or  armed  conflict  while  on  active  duty  or  while 
performing  authorized  travel  to  or  from  active  duty  during  such  war  or 
armed  conflict  in  which  the  armed  forces  of  the  United  States  engaged, 
whether  under  United  States  command  or  otherwise,  pursuant  to  the 
Survivor  Benefit  Plan  under  Subchapter  II  of  Chapter  73  of  Title  10  of 
the  United  States  Code  or  pursuant  to  any  preceding  or  subsequent 
federal  law  which  provides  survivor  benefits  for  spouses  of  members  of 
the  armed  forces  who  were  killed  or  who  died  as  a  result  of  any  war  or 
armed  conflict. 

(c)  An  unremarried  surviving  spouse  filing  for  the  exemption  under 
this  Code  section  shall  be  required  to  file  with  the  tax  commissioner 
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information  relative  to  marital  status  and  other  such  information 
which  the  county  board  of  tax  assessors  deems  necessary  to  determine 
eligibility  for  the  exemption.  Each  unremarried  surviving  spouse  shall 
file  for  the  exemption  only  once  with  the  tax  commissioner.  Once  filed, 
the  exemption  shall  automatically  be  renewed  from  year  to  year,  except 
that  the  county  board  of  tax  assessors  may  require  annually  that  the 
holder  of  an  exemption  substantiate  his  or  her  continuing  eligibility  for 
the  exemption.  It  shall  be  the  duty  of  any  person  granted  the  homestead 
exemption  under  this  Code  section  to  notify  the  tax  commissioner  in  the 
event  that  person  for  any  reason  becomes  ineligible  for  such  exemption. 

(d)  The  exemption  granted  by  this  Code  section  shall  be  in  lieu  of  and 
not  in  addition  to  any  other  exemption  from  ad  valorem  taxation  for 
state,  county,  municipal,  and  school  purposes  which  is  equal  to  or  lower 
in  amount  than  such  exemption  granted  by  this  Code  section.  If  the 
amount  of  any  other  exemption  from  ad  valorem  taxation  for  state, 
county,  municipal,  and  school  purposes  applicable  to  any  resident 
qualifying  under  this  Code  section  is  greater  than  or  is  increased  to  an 
amount  greater  than  the  amount  of  the  applicable  exemption  granted 
by  this  Code  section,  such  other  exemption  shall  apply  and  shall  be  in 
lieu  of  and  not  in  addition  to  the  exemption  granted  by  this  Code 
section. 

(e)  The  exemptions  granted  by  this  Code  section  shall  apply  to  the 
tax  year  beginning  on  January  1,  2001,  and  all  tax  years  thereafter. 
(Code  1981,  §  48-5-52.1,  enacted  by  Ga.  L.  2000,  p.  799,  §  1;  Ga.  L. 

2002,  p.  868,  §  1.) 


Editor’s  notes.  —  Ga.  L.  2000,  p.  799, 
§  2,  provides  that  this  Code  section  be¬ 
comes  effective  January  1,  2001,  only 
upon  approval  by  the  voters  at  the  Novem¬ 
ber  2000  general  election.  The  constitu¬ 
tional  amendment  (Ga.  L.  1999,  p.  1275) 
was  approved  by  a  majority  of  the  quali¬ 
fied  voters  voting  at  the  general  election 
held  on  November  7,  2000. 

The  state-wide  referendum  (Ga.  L. 
2002,  p.  868,  §  2)  which  provided  for  an 


ad  valorem  tax  exemption  from  taxation 
for  the  surviving  spouses  of  military  per¬ 
sonnel  killed  while  serving  in  war  or 
armed  conflict  was  approved  by  a  majority 
of  the  qualified  voters  voting  at  the  No¬ 
vember,  2002  general  election. 

Ga.  L.  2002,  p.  868,  §  2,  not  codified  by 
the  General  Assembly,  provides  that  this 
Act  shall  apply  to  all  tax  years  beginning 
on  or  after  January  1,  2003. 


RESEARCH  REFERENCES 


ALR.  —  Validity,  construction  and  ap-  sons  in  military  service,  or  formerly  in 
plication  of  statutory  and  constitutional  such  service,  from  taxation,  7  A.L.R. 7th  6. 
provisions  exempting  real  property  of  per- 
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48-5-53.  Falsification  of  information  required  by  Code  Section 
48-5-52;  penalty. 

(a)  It  shall  be  unlawful  for  any  person  willfully  to  falsify  information 
required  by  the  commissioner  pursuant  to  Code  Section  48-5-52, 
whether  relating  to  age,  income,  or  otherwise. 

(b)  Any  person  who  violates  subsection  (a)  of  this  Code  section 
commits  the  offense  of  false  swearing.  (Ga.  L.  1974,  p.  183,  §  6;  Code 
1933,  §  91A-9907,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

Cross  references.  —  Penalty  for  false 
swearing,  §  16-10-71. 

48-5-54.  Application  of  homestead  exemptions  to  properties 
with  multiple  titleholders  and  properties  held  by  ad¬ 
ministrators,  executors,  or  trustees. 

(a)  The  exemptions  granted  to  the  homestead  pursuant  to  this  part 
shall  extend  to  and  shall  apply  to  those  properties  the  legal  title  to 
which  is  vested  in  one  or  more  titleholders  if  actually  occupied  by  one  or 
more  of  such  owners  as  a  residence.  In  such  instances,  such  exemptions 
shall  be  granted  to  such  properties  if  claimed  in  the  manner  provided  by 
law  by  one  or  more  of  the  owners  actually  residing  on  such  property. 
Such  exemptions  shall  also  extend  to  those  homesteads  the  title  to 
which  is  vested  in  an  administrator,  executor,  or  trustee  if  one  or  more 
of  the  heirs  or  cestui  que  uses  residing  on  such  property  claims  the 
exemption  in  the  manner  provided  by  law.  The  provisions  of  this  Code 
section  shall  also  apply  to  exemptions  granted  to  the  homestead  by  any 
local  law  adopted  after  July  1,  1984,  unless  the  local  law  expressly 
provides  to  the  contrary. 

(b)  The  failure  to  file  properly  the  application  and  schedule  shall  not 
be  cause  for  waiver  of  the  exemption  where  such  waiver  arises  because 
of  an  administrator’s  or  executor’s  deed  transferring  the  property  to  a 
surviving  spouse.  In  such  instances,  the  board  of  tax  assessors  shall 
give  notice  of  its  intent  to  deny  the  exemption  as  required  by  Code 
Section  48-5-49,  and  the  surviving  spouse  may  make  application  for  the 
amount  of  homestead  exemption  to  which  such  applicant  is  entitled 
within  30  days  from  the  date  of  the  notice  by  the  board  of  tax  assessors. 
In  the  case  of  a  base  year  assessed  value  homestead  exemption,  so  long 
as  the  surviving  spouse  otherwise  meets  the  requirements  specified  for 
such  exemption  and  makes  proper  application  under  this  subsection, 
upon  approval  of  such  application  the  exemption  shall  be  continued 
with  the  same  base  year  assessed  value  as  had  been  established  for  the 
deceased  spouse  of  such  surviving  spouse,  unless  otherwise  provided  by 
local  law.  (Code  1981,  §  48-5-54,  enacted  by  Ga.  L.  1984,  p.  1058,  §  6; 
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Ga.  L.  1985,  p.  149,  §  48;  Ga.  L.  1993,  p.  1777,  §  2;  Ga.  L.  2006,  p.  1104, 
§  4/HB  81;  Ga.  L.  2017,  p.  774,  §  48/HB  323.) 


The  2017  amendment,  effective  May 
9,  2017,  part  of  an  Act  to  revise,  modern¬ 
ize,  and  correct  the  Code,  substituted  “so 
long  as”  for  “as  long  as”  in  the  third 
sentence  of  subsection  (b). 

Editor’s  notes.  —  Ga.  L.  1984,  p.  1058, 
§  9,  not  codified  by  the  General  Assembly, 
provided  as  follows:  “In  the  event  of  any 
conflict  between  this  Act  and  any  other 
Act  of  the  1984  General  Assembly  the 
provisions  of  such  other  Act  shall  control 
over  the  provisions  of  this  Act.” 

Ga.  L.  2006,  p.  1104,  §  5/HB  81,  not 
codified  by  the  General  Assembly,  pro¬ 
vides,  in  part,  that  the  amendment  to 
subsection  (b)  shall  be  applicable  to  all 


taxable  years  beginning  on  or  after  Janu¬ 
ary  1,  2007. 

The  state-wide  referendum  (Ga.  L. 
2006,  p.  1104,  §  5/HB  81),  which  provided 
that,  with  respect  to  base  year  assessed 
value  homestead  exemptions,  the  surviv¬ 
ing  spouse  of  a  deceased  spouse  who  has 
been  granted  such  a  homestead  exemp¬ 
tion  shall  receive  that  exemption  at  the 
same  base  year  valuation  that  applied  to 
the  deceased  spouse  so  long  as  that  sur¬ 
viving  spouse  continues  to  occupy  the 
home  as  a  residence  and  homestead,  was 
approved  by  a  majority  of  the  qualified 
voters  at  the  November  7,  2006  general 
election. 


48-5-55.  Continuation  of  constitutional  exemptions  from  ad  va¬ 
lorem  taxes. 


(a)  Exemptions  from  ad  valorem  taxation  granted  by  or  pursuant  to 
constitutional  amendments  other  than  general  constitutional  amend¬ 
ments  of  state-wide  application,  which  exemptions  were  in  effect  on 
June  30,  1983,  are  continued  in  effect  as  statutory  law  until  otherwise 
provided  for  by  law. 

(b)  The  provisions  of  this  part  shall  not  prohibit  any  otherwise  lawful 
local  Act  from  granting  exemptions  from  ad  valorem  taxes  other  than 
state  ad  valorem  taxes,  which  exemptions  are  in  addition  to  or  in  place 
of  the  exemptions  granted  pursuant  to  this  part.  (Code  1981,  §  48-5-55, 
enacted  by  Ga.  L.  1984,  p.  1058,  §  7.) 

Editor’s  notes.  —  Ga.  L.  1984,  p.  1058,  Act  of  the  1984  General  Assembly  the 
§  9,  not  codified  by  the  General  Assembly,  provisions  of  such  other  Act  shall  control 
provided  as  follows:  “In  the  event  of  any  over  the  provisions  of  this  Act.” 
conflict  between  this  Act  and  any  other 

48-5-56.  Notice  of  homestead  exemptions  from  ad  valorem  tax¬ 
ation  to  accompany  bill  for  ad  valorem  taxes  on  real 
property. 

Each  bill  for  ad  valorem  taxes  on  real  property  other  than  property 
required  to  be  returned  to  the  commissioner  shall  contain  or  be 
accompanied  by  a  notice  in  substantially  the  following  form: 

“Certain  persons  are  eligible  for  certain  homestead  exemptions 
from  ad  valorem  taxation.  In  addition  to  the  regular  homestead 
exemption  authorized  for  all  homeowners,  certain  elderly  persons  are 
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entitled  to  additional  homestead  exemptions.  The  full  law  relating  to 
each  exemption  must  be  referred  to  in  order  to  determine  eligibility 
for  the  exemption.  If  you  are  eligible  for  one  of  these  exemptions  and 
are  not  now  receiving  the  benefit  of  the  exemption,  you  must  apply  for 
the  exemption  not  later  than  (insert  date)  in  order  to  receive  the 
exemption  in  future  years.  For  more  information  on  eligibility  for 
exemptions  or  on  the  proper  method  of  applying  for  an  exemption, 
you  may  contact  the  office  of  the  county  tax  receiver  or  county  tax 
commissioner,  which  is  located  at:  (insert  address)  and  which  may  be 
contacted  by  telephone  at:  (insert  telephone  number). 

If  you  feel  that  your  property  has  been  assigned  too  high  a  value  for 
tax  purposes  by  the  board  of  tax  assessors,  you  should  file  a  tax 

return  reducing  the  value  not  later  than _ in  order  to 

have  an  opportunity  to  have  this  value  lowered  for  next  year’s  taxes. 
Information  on  filing  a  return  can  be  obtained  from  the  county  tax 
receiver  or  tax  commissioner  at  the  above  address  and  telephone 
number.”  (Code  1981,  §  48-5-56,  enacted  by  Ga.  L.  1985,  p.  1262, 
§  1.) 

Editor’s  notes.  —  Ga.  L.  1985,  p.  1262,  bills  and  assessment  notices  mailed  on  or 
§  3,  not  codified  by  the  General  Assembly,  after  January  1,  1986. 
provided  that  that  Act  would  apply  to  tax 

Part  2 

Tax  Deferral  for  the  Elderly 

48-5-70.  Short  title. 

This  part  shall  be  known  and  may  be  cited  as  the  “Tax  Deferral  for 
the  Elderly  Act.”  (Code  1933,  §  91A-2401,  enacted  by  Ga.  L.  1980,  p. 
1707,  §  1.) 

48-5-71.  Definitions. 

As  used  in  this  part,  the  term: 

(1)  “Gross  household  income”  means  all  income,  for  all  individuals 
residing  within  the  homestead,  from  whatever  source  derived  includ¬ 
ing,  but  not  limited  to,  the  following  sources: 

(A)  Compensation  for  services  including  fees,  commissions,  and 
similar  items; 

(B)  Gross  income  derived  from  business; 

(C)  Gains  derived  from  dealings  in  property; 

(D)  Interest; 
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(E)  Rents; 

(F)  Royalties; 

(G)  Dividends; 

(H)  Alimony  and  separate  maintenance  payments; 

(I)  Income  from  life  insurance  and  endowment  contracts; 

(J)  Annuities; 

(K)  Pensions; 

(L)  Income  from  discharge  of  indebtedness; 

(M)  Distributive  share  of  partnership  gross  income; 

(N)  Income  from  an  interest  in  an  estate  or  trust;  and 

(O)  Federal  old-age,  survivor,  or  disability  benefits. 

(2)  “Homestead  exemption”  means  a  homestead  exemption  pursu¬ 
ant  to  Code  Section  48-5-44  with  respect  to  state,  county,  and  school 
purpose  ad  valorem  taxes  as  provided  in  Code  Section  48-5-44  and  a 
homestead  exemption  pursuant  to  a  local  Act  with  respect  to  munic¬ 
ipal  ad  valorem  taxes  for  municipal  purposes  as  provided  in  any  such 
local  Act. 

(3)  “Household”  means  an  individual  or  group  of  individuals  living 
together  in  a  room  or  group  of  rooms  as  a  housing  unit. 

(4)  “Tax  official”  means  the  tax  collector  or  tax  commissioner  with 
respect  to  state,  county,  and  school  purpose  ad  valorem  taxes  pursu¬ 
ant  to  Code  Section  48-5-44  and  the  municipal  governing  authority  or 
designee  thereof  with  respect  to  municipal  ad  valorem  taxes  for 
municipal  purposes  pursuant  to  any  local  Act  homestead  exemption. 
(Code  1933,  §  91A-2402,  enacted  by  Ga.  L.  1980,  p.  1707,  §  1;  Ga.  L. 
2000,  p.  533,  §  1.) 

48-5-72.  Homestead  tax  deferral  for  individuals  62  or  older; 
demonstration  of  compliance  with  part. 

(a)  Any  individual  aged  62  or  older  who  is  entitled  to  claim  a 
homestead  exemption  may  elect  to  defer  payment  of  all  or  part  of  the  ad 
valorem  taxes  levied  on  such  individual’s  homestead  by  filing  an  annual 
application  for  tax  deferral  with  the  appropriate  tax  official  on  or  before 
April  1  of  the  year  for  which  the  deferral  is  sought.  If  the  homestead  for 
which  a  deferral  is  requested  has  an  assessed  value  for  purposes  of  ad 
valorem  taxation  of  $50,000.00  or  more,  the  deferral  may  apply  only  to 
the  taxes  on  that  portion  of  the  assessed  value  which  is  $50,000.00  or 
less. 
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(b)  It  shall  be  the  burden  of  each  applicant  for  a  deferral  to  demon¬ 
strate  affirmatively  his  compliance  with  the  requirements  of  this  part. 
(Code  1933,  §  91A-2403,  enacted  by  Ga.  L.  1980,  p.  1707,  §  1;  Ga.  L. 
2000,  p.  533,  §  2.) 

48-5-72.1.  Alternative  to  tax  deferral  authorized  by  Code  Sec¬ 
tion  48-5-72;  burden  on  applicant  to  demonstrate  com¬ 
pliance. 

(a)  As  an  alternative  to  the  tax  deferral  authorized  by  Code  Section 
48-5-72,  any  individual  aged  62  or  older  residing  within  any  county  of 
this  state  having  a  population  of  550,000  or  more  according  to  the 
United  States  decennial  census  of  1980  or  any  future  such  census  who 
is  entitled  to  claim  a  homestead  exemption  pursuant  to  Code  Section 
48-5-44  may  elect  to  defer  payment  of  all  or  any  part  of  that  portion  of 
the  ad  valorem  taxes  levied  on  the  individual’s  homestead  which 
exceeds  4  percent  of  the  individual’s  gross  household  income  for  the 
immediately  preceding  calendar  year.  An  application  for  tax  deferral 
under  this  Code  section  shall  be  filed  annually  with  the  tax  collector  or 
tax  commissioner  on  or  before  April  1  of  the  year  for  which  the  deferral 
is  sought.  If  an  individual  files  for  a  tax  deferral  under  this  Code 
section,  such  individual  shall  not  be  authorized  to  file  for  a  tax  deferral 
under  Code  Section  48-5-72. 

(b)  The  amount  of  the  assessed  value  of  the  homestead  and  the 
amount  of  gross  household  income  shall  not  limit  the  tax  deferral 
authorized  by  this  Code  section.  However,  except  for  the  provisions  of 
Code  Section  48-5-72  and  paragraph  (2)  of  Code  Section  48-5-73,  the 
provisions  of  this  part  shall  apply  to  the  tax  deferral  authorized  by  this 
Code  section. 

(c)  It  shall  be  the  burden  of  each  applicant  for  a  deferral  under  this 
Code  section  to  demonstrate  affirmatively  the  applicant’s  compliance 
with  this  Code  section  and  other  provisions  of  this  part.  (Code  1981, 
§  48-5-72.1,  enacted  by  Ga.  L.  1988,  p.  466,  §  1.) 

48-5-73.  Limitations  on  grant  of  homestead  tax  deferral. 

No  tax  deferral  in  any  one  year  shall  be  granted  pursuant  to  Code 
Section  48-5-72: 

(1)  If  the  total  amount  of  deferred  taxes  and  interest  plus  the  total 
amount  of  all  other  unsatisfied  liens  on  the  homestead  exceeds  85 
percent  of  the  fair  market  value  of  the  homestead  as  shown  on  the 
county  tax  digest  for  the  immediately  preceding  tax  year; 

(2)  If  the  applicant’s  gross  household  income  for  the  immediately 
preceding  calendar  year  exceeds  $15,000.00; 
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(3)  If  the  homestead  for  which  the  deferral  is  sought  is  subject  to 
any  lien,  the  terms  of  which  are  dictated  by  federal  law,  rule,  or 
regulation  prohibiting  deferral  of  taxes;  or 

(4)  With  respect  to  taxes  levied  to  retire  bonded  indebtedness  or  for 
special  assessments.  (Code  1933,  §  91A-2404,  enacted  by  Ga.  L. 
1980,  p.  1707,  §  1;  Ga.  L.  1981,  p.  1857,  §  24.) 

48-5-74.  Application  for  homestead  tax  deferral;  oath;  decision 
by  tax  official;  notice;  appeal  to  board  of  equalization; 
procedure;  appeal  to  superior  court;  information  on 
outstanding  liens;  proof  of  insurance. 

(a)  The  application  for  deferral  shall  be  made  upon  a  form  prescribed 
by  the  department  and  furnished  by  the  appropriate  tax  official.  The 
application  form  shall  advise  the  applicant  of  the  manner  in  which 
interest  is  computed.  Each  application  form  shall  contain  an  explana¬ 
tion  of  the  conditions  to  be  met  for  approval  and  the  conditions  under 
which  deferred  taxes  and  interest  become  due,  payable,  and  delinquent. 
Each  application  form  shall  clearly  state  that  all  deferrals  pursuant  to 
this  part  shall  constitute  a  lien  on  the  applicant’s  homestead. 

(b)  A  form  of  oath  shall  be  provided  and  shall  be  administered  to  the 
individual  seeking  the  deferral.  The  oath  may  be  administered  by  the 
appropriate  tax  official,  any  authorized  deputy  of  the  appropriate  tax 
official,  or  any  individual  authorized  by  law  to  administer  oaths. 

(c) (1)  The  appropriate  tax  official  shall  consider  each  annual  appli¬ 
cation  for  homestead  tax  deferral  within  30  days  of  the  date  the 
application  is  filed  or  as  soon  as  practicable  thereafter.  If  the 
appropriate  tax  official  finds  that  the  applicant  is  entitled  to  the  tax 
deferral,  such  official  shall  approve  the  application  and  file  the 
application  in  the  permanent  records.  If  the  appropriate  tax  official 
finds  that  the  applicant  is  not  entitled  to  the  deferral,  such  official 
shall  send  a  notice  of  disapproval  to  the  applicant  giving  the  reasons 
therefor  within  30  days  of  the  filing  of  the  application  either  by 
personal  delivery  or  by  registered  or  certified  mail  or  statutory 
overnight  delivery  to  the  mailing  address  given  by  the  applicant,  and 
such  official  shall  make  a  return  on  the  original  notice  of  the  manner 
in  which  the  notice  was  served  on  the  applicant  and  shall  file  the 
return  among  the  permanent  records  of  such  official’s  office.  The 
original  notice  of  disapproval  sent  to  the  applicant  shall  advise  the 
applicant  of  the  right  to  appeal  the  decision  of  the  appropriate  tax 
official  to  the  board  of  equalization  and  shall  inform  the  applicant  of 
the  procedure  for  filing  an  appeal. 

(2)  An  appeal  of  the  decision  of  the  appropriate  tax  official  to  the 
board  of  equalization  shall  be  in  writing  on  a  form  prescribed  by  the 
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department  and  furnished  by  the  appropriate  tax  official.  The  appeal 
shall  be  filed  with  the  board  within  20  days  after  the  applicant’s 
receipt  of  the  notice  of  disapproval.  The  board  shall  review  the 
application  and  evidence  presented  to  the  appropriate  tax  official 
upon  which  the  applicant  based  such  applicant’s  claim  for  a  tax 
deferral  and,  at  the  election  of  the  applicant,  shall  hear  the  applicant 
in  person  or  by  agent  in  such  applicant’s  behalf  on  such  applicant’s 
right  to  a  homestead  tax  deferral.  The  board  of  equalization  shall 
reverse  the  decision  of  the  appropriate  tax  official  and  shall  grant  a 
homestead  tax  deferral  to  the  applicant  if  in  its  judgment  the 
applicant  is  entitled  thereto,  or  it  shall  affirm  the  decision  of  the 
appropriate  tax  official.  Such  action  by  the  board  of  equalization  shall 
be  final  unless  the  applicant,  appropriate  tax  official,  or  other 
lienholder  files  an  appeal  with  the  superior  court  of  the  county  in 
which  the  property  lies  within  30  days  from  the  date  the  taxpayer 
receives  written  notification  of  the  decision  of  the  board  of  equaliza¬ 
tion. 

(d)  Each  application  shall  contain  a  list,  and  the  current  value,  of  all 
outstanding  liens  on  the  applicant’s  homestead. 

(e)  If  proof  of  fire  and  extended  coverage  insurance  has  not  been 
furnished  with  a  prior  application,  each  applicant  shall  furnish  proof  of 
such  insurance  in  an  amount  which  is  in  excess  of  the  sum  of  all 
outstanding  liens  and  deferred  taxes  and  interest  with  a  loss  payable 
clause  to  the  appropriate  tax  official.  (Code  1933,  §  91A-2407,  enacted 
by  Ga.  L.  1980,  p.  1707,  §  1;  Ga.  L.  1981,  p.  1857,  §  27;  Ga.  L.  2000,  p. 
533,  §  3;  Ga.  L.  2000,  p.  1589,  §  3.) 

Editor’s  notes.  —  Ga.  L.  2000,  p.  1589,  cable  with  respect  to  notices  delivered  on 
§  16,  not  codified  by  the  General  Assem-  or  after  July  1,  2000. 
bly,  provided  that  the  Act  shall  be  appli- 

48-5-75.  Rate  of  interest  on  amount  of  deferred  taxes;  time  of 
accrual  of  interest  on  deferred  taxes. 

(a)  The  amount  of  taxes  deferred  pursuant  to  this  part  shall  accrue 
interest  until  paid  at  three-fourths  of  the  rate  specified  in  Code  Section 
48-2-40. 

(b)  Interest  on  taxes  deferred  pursuant  to  this  part  in  any  year  shall 
begin  accruing  on  the  date  the  taxes  were  due  in  that  year.  (Code  1933, 
§  91A-2405,  enacted  by  Ga.  L.  1980,  p.  1707,  §  1;  Ga.  L.  1981,  p.  1857, 
§  25.) 
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48-5-76.  Deferred  taxes  and  interest  constitute  prior  lien;  effect 
of  award  for  year’s  support  on  liens  for  deferred  taxes. 

(a)  The  taxes  and  interest  deferred  pursuant  to  this  part  shall 
constitute  a  prior  lien  and  shall  attach  as  of  the  date  and  in  the  same 
manner  and  shall  be  collected  as  are  other  liens  for  taxes,  as  provided 
for  under  this  title,  but  the  deferred  taxes  and  interest  shall  only  be 
due,  payable,  and  delinquent  as  provided  in  this  part. 

(b)  Liens  for  taxes  deferred  under  this  part,  except  for  any  lien 
covering  the  then  current  tax  year,  shall  not  be  divested  by  an  award  for 
year’s  support  authorized  pursuant  to  former  Chapter  5  of  Title  53  as 
such  existed  on  December  31,  1997,  if  applicable,  or  Chapter  3  of  Title 
53.  (Code  1933,  §  91A-2406,  enacted  by  Ga.  L.  1980,  p.  1707,  §  1;  Ga. 
L.  1981,  p.  1857,  §  26;  Ga.  L.  1998,  p.  128,  §  48;  Ga.  L.  2011,  p.  752, 
§  48/HB  142.) 

48-5-77.  Annual  notification  to  property  owner  of  sum  of  de¬ 
ferred  taxes  and  interest  outstanding. 

Each  year,  at  the  time  the  tax  bills  are  mailed,  the  appropriate  tax 
official  shall  notify  each  property  owner  to  whom  a  homestead  tax 
deferral  has  been  previously  granted  of  the  accumulated  sum  of 
deferred  taxes  and  interest  outstanding.  (Code  1933,  §  91A-2408, 
enacted  by  Ga.  L.  1980,  p.  1707,  §  1;  Ga.  L.  1981,  p.  1857,  §  28;  Ga.  L. 
2000,  p.  533,  §  4.) 

48-5-78.  Change  in  ownership  or  use  of,  or  failure  to  maintain 
insurance  on,  tax-deferred  homestead;  payment  of  de¬ 
ferred  taxes,  interest,  and  unsatisfied  liens. 

(a)  In  the  event  that  there  is  a  change  in  use  of  tax-deferred  property 
so  that  the  owner  is  no  longer  entitled  to  a  homestead  exemption  for  the 
property,  or  if  the  owner  fails  to  maintain  the  required  fire  and  extended 
insurance  coverage,  the  total  amount  of  deferred  taxes  and  interest  for 
all  previous  years  shall  be  due  and  payable  either  on  the  date  on  which 
the  change  in  use  occurs  or  on  the  date  failure  to  maintain  insurance 
occurs. 

(b)  In  the  event  that  there  is  a  change  in  ownership  of  tax-deferred 
property,  the  total  amount  of  deferred  taxes  and  interest  for  all  previous 
years  shall  be  due  and  payable  on  the  date  the  change  in  ownership 
occurs.  When,  however,  the  change  in  ownership  is  to  a  surviving 
spouse  and  the  spouse  is  eligible  for  a  homestead  exemption  on  the 
property,  the  surviving  spouse  may  continue  the  deferral  of  previously 
deferred  taxes  and  interest  pursuant  to  this  part. 

(c)  During  any  year  in  which  the  total  amount  of  deferred  taxes, 
interest,  and  all  other  unsatisfied  liens  on  a  homestead  exceeds  85 
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percent  of  the  fair  market  value  of  the  homestead,  the  appropriate  tax 
official  shall  immediately  notify  the  owner  of  the  homestead  that  the 
portion  of  taxes  and  interest  which  exceeds  85  percent  of  the  value  of 
the  homestead  shall  be  due  and  payable  within  30  days  of  receipt  of  the 
notice.  Failure  to  pay  the  amount  due  shall  cause  the  total  amount  of 
deferred  taxes  and  interest  also  to  become  due  and  payable  at  the  end 
of  the  30  days. 

(d)  Each  year,  upon  notification,  each  owner  of  property  on  which 
taxes  and  interest  have  been  deferred  shall  submit  to  the  appropriate 
tax  official  a  list,  and  the  current  value,  of  all  outstanding  liens  on  the 
owner’s  homestead.  Failure  to  respond  to  the  notification  within  30 
days  of  its  receipt  shall  cause  the  total  amount  of  deferred  taxes  and 
interest  to  become  due  and  payable  at  the  end  of  the  30  days. 

(e)  All  deferred  taxes  which  are  made  due  and  payable  by  this  Code 
section  shall  be  delinquent  and  subject  to  interest  in  accordance  with 
Code  Section  48-5-75  at  the  end  of  120  days  following  the  date  the 
deferred  taxes  become  due  and  payable.  (Code  1933,  §  91A-2409, 
enacted  by  Ga.  L.  1980,  p.  1707,  §  1;  Ga.  L.  1981,  p.  1857,  §  29;  Ga.  L. 
2000,  p.  533,  §  5.) 

48-5-79.  Prepayment  of  deferred  taxes  and  accrued  interest; 
partial  payments. 

(a)  All  or  part  of  the  deferred  taxes  and  accrued  interest  may  be  paid 
at  any  time  to  the  appropriate  tax  official  by: 

(1)  The  owner  of  the  property  or  the  spouse  of  the  owner;  or 

(2)  The  next  of  kin  of  the  owner,  heir  of  the  owner,  child  of  the 
owner,  or  any  person  having  or  claiming  a  legal  or  equitable  interest 
in  the  property,  provided  that  no  objection  is  made  by  the  owner 
within  30  days  after  the  appropriate  tax  official  notifies  the  owner  of 
the  fact  that  such  payment  has  been  tendered.  Any  payment  made 
under  this  paragraph  shall  be  deposited  in  a  special  escrow  account 
for  the  30  day  period;  and  the  appropriate  tax  official  shall  not  make 
distribution  of  the  amount  under  Code  Section  48-6-74  while  the 
funds  are  held  in  escrow. 

(b)  Any  partial  payment  made  pursuant  to  this  Code  section  shall  be 
applied  first  to  accrued  interest.  By  resolution  of  the  appropriate  county 
or  municipal  governing  authority,  a  minimum  amount  of  partial  pay¬ 
ment  which  may  be  accepted  in  the  county  or  municipality  pursuant  to 
this  part  may  be  established.  The  required  minimum  payment  shall  not 
exceed  $25.00.  (Code  1933,  §  91A-2410,  enacted  by  Ga.  L.  1980,  p. 
1707,  §  1;  Ga.  L.  1981,  p.  1857,  §  30;  Ga.  L.  1982,  p.  3,  §  48;  Ga.  L. 
2000,  p.  533,  §  6.) 
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48-5-80.  Distribution  of  deferred  tax  and  interest  payments; 

duty  to  keep  record  of  property  and  amount  of  pay¬ 
ment. 

When  any  deferred  taxes  or  interest  is  collected,  the  appropriate  tax 
official  shall  maintain  a  record  of  the  payment,  which  record  shall 
contain  a  description  of  the  property  and  the  amount  of  taxes  or  interest 
collected  for  the  property.  The  appropriate  tax  official  shall  distribute 
payments  received  to  the  local  tax  jurisdictions  to  whom  the  taxes  and 
interest  are  owed.  (Code  1933,  §  91A-2411,  enacted  by  Ga.  L.  1980,  p. 
1707,  §  1;  Ga.  L.  2000,  p.  533,  §  7.) 

OPINIONS  OF  THE  ATTORNEY  GENERAL 


Distribution  for  accrued  interest. 

—  Interest  accrued  on  delinquent  taxes 
after  collection  by  the  tax  commissioner 
but  before  the  taxes  are  remitted  to  the 
state  or  locality  should  be  distributed  to 


the  same  political  subdivision  for  which 
the  underlying  tax,  penalty,  and  interest 
were  collected  from  the  taxpayer.  1987  Op. 
Att’y  Gen.  No.  U87-6. 


48-5-81.  Payment  by  holder  of  deed  to  secure  debt  or  by  mort¬ 
gagee;  effect  on  right  to  foreclose. 


If  any  holder  of  a  deed  to  secure  debt  or  any  mortgagee  elects  to  pay 
the  taxes  of  an  applicant  who  qualifies  for  and  receives  a  tax  deferral, 
such  election  shall  not  give  the  holder  of  the  deed  or  the  mortgagee  the 
right  to  foreclose.  (Code  1933,  §  91A-2415,  enacted  by  Ga.  L.  1980,  p. 
1707,  §  1;  Ga.  L.  1981,  p.  1857,  §  32.) 

48-5-82.  Prohibition  of  clauses  preventing  applications  for 
homestead  tax  deferral;  exceptions. 


Except  with  respect  to  requirements  dictated  by  federal  law,  rule,  or 
regulation,  no  mortgage,  deed  to  secure  debt,  or  other  agreement  may 
contain  a  provision,  clause,  or  statement  which  prohibits  the  owner 
from  claiming  a  real  property  tax  deferral  on  his  homestead.  Any  such 
provision,  clause,  or  statement  executed  on  or  after  July  1,  1980,  is  void 
and  unenforceable.  (Code  1933,  §  91A-2412,  enacted  by  Ga.  L.  1980,  p. 
1707,  §  1.) 

48-5-83.  Construction  of  part. 


Nothing  in  this  part  shall  be  construed  to  prevent  the  collection  of 
personal  property  taxes  which  become  a  lien  against  tax-deferred 
property.  (Code  1933,  §  91A-2413,  enacted  by  Ga.  L.  1980,  p.  1707,  §  1.) 
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48-5-84.  Penalties  for  willfully  filing  incorrect  information. 

(a)  The  following  penalties  shall  be  imposed  on  any  person  who 
willfully  files  information  required  under  Code  Sections  48-5-72, 
48-5-72.1,  and  48-5-78  which  is  incorrect: 

(1)  The  person  shall  pay  the  total  amount  of  taxes  and  interest 
deferred,  which  amount  shall  immediately  become  due; 

(2)  The  person  shall  be  disqualified  from  filing  a  homestead  tax 
deferral  application  for  the  next  three  years;  and 

(3)  The  person  shall  pay  a  penalty  of  25  percent  of  the  total  amount 
of  taxes  and  interest  deferred. 

(b)  Any  person  against  whom  the  penalties  prescribed  in  this  Code 
section  have  been  imposed  may  appeal  the  penalties  imposed  to  the 
county  board  of  equalization  within  30  days  after  the  penalties  are 
imposed.  (Code  1933,  §  91A-2414,  enacted  by  Ga.  L.  1980,  p.  1707,  §  1; 
Ga.  L.  1981,  p.  1857,  §  31;  Ga.  L.  1988,  p.  466,  §  2.) 

ARTICLE  3 

COUNTY  TAX  OFFICIALS  AND  ADMINISTRATION 
RESEARCH  REFERENCES 


ALR.  —  Exemption  from  taxation  of  the 
property  of  a  Y.M.C.A.  orY.W.C.A.,  34  ALR 
1067;  81  ALR  1453. 

Homestead  as  subject  to  assessment  for 
local  improvements,  79  ALR  712. 

Reservation  of  option  or  conditions  in 
conveyance  which  may  operate  to  defeat 
or  extinguish  title  of  exempt  grantee  as 
affecting  exemption  of  real  estate  from 
taxation,  98  ALR  1372. 

Constitutionality  of  statutes  relieving 
property  subject  to  assessment  for  im¬ 
provements  from  all  or  part  of  such  as¬ 
sessment,  105  ALR  1169. 

Validity  and  construction  of  statute  or 
ordinance  providing  for  relief  of  poor  per¬ 
sons  from  taxes,  123  ALR  597. 

Constitutionality,  construction,  and  ap¬ 
plication  of  statutes  which  exempt  from 
taxation  mineral  land  or  land  used  or 
suitable  for  growing  of  certain  products  or 


which  discriminate  in  favor  of  such  land, 
126  ALR  724. 

Enforcement  against  tax-exempt  prop¬ 
erty  of  tax  on  nonexempt  property  or  on 
owner  of  tax-exempt  property,  159  ALR 
461. 

Tax  exemptions  and  the  contract  clause, 
173  ALR  15. 

Statutory  provision  that  specified  fund 
or  property  shall  be  “exempt  from  taxa¬ 
tion,”  “exempt  from  any  tax,”  or  the  like, 
as  exempting  such  property  from  estate  or 
succession  taxes,  47  ALR2d  999. 

Legislative  power  to  exempt  from  taxa¬ 
tion  property,  purposes,  or  uses  additional 
to  those  specified  in  Constitution,  61 
ALR2d  1031. 

When  is  corporation,  community  chest, 
fund,  foundation,  or  club  “organized  and 
operated  exclusively”  for  charitable  or 
other  exempt  purposes  under  Internal 
Revenue  Code,  69  ALR2d  871. 
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Part  1 

Tax  Receivers 

Cross  references.  —  Consolidation  of  office  of  tax  commissioner,  Ga.  Const, 
offices  of  tax  receiver  and  tax  collector  into  1983,  Art.  IX,  Sec.  I,  Para.  III. 

48-5-100.  Election  of  tax  receivers;  term  of  office;  commission; 
vacancy. 

Reserved.  Repealed  by  Ga.  L.  1985,  p.  489,  §  1,  effective  July  1,  1985. 

Editor’s  notes.  —  This  Code  section  1895,  §  931;  Civil  Code  1910,  §  1194;  Ga. 
was  based  on  Orig.  Code  1863,  §§  841,  L.  1914,  p.  47,  §  1;  Code  1933,  §  92-4601; 
920;  Code  1868,  §§  840,  919;  Ga.  L.  1872,  Code  1933,  §  91A-1301,  enacted  by  Ga.  L. 
p.  80,  §  8;  Code  1873,  §  917;  Code  1882,  1978,  p.  309,  §  2. 

§  917;  Ga.  L.  1894,  p.  40,  §  1;  Civil  Code 

48-5-100.1.  Assumption  of  duties  by  chief  clerk  upon  death, 
resignation,  incapacity,  or  inability  of  tax  commis¬ 
sioner  in  certain  counties;  compensation;  election  of 
new  tax  commissioner. 

Repealed  by  Ga.  L.  1994,  p.  237,  §  2,  effective  July  1,  1994. 

Editor’s  notes.  —  This  Code  section  the  reservation  of  this  Code  section,  effec- 
was  based  on  Ga.  L.  1982,  p.  543,  §  1.  tive  April  24,  2013. 

Ga.  L.  2013,  p.  141,  §  48/HB  79,  deleted 

48-5-101.  Oath  and  bond  for  tax  receivers. 


Each  elected  or  appointed  tax  receiver  before  entering  on  the  duties 
of  his  office  shall  take  and  subscribe  to  the  following  oath  in  addition  to 
the  oath  required  of  all  civil  officers: 

“I  swear  that  I  will  truly  and  faithfully  perform  the  duties  of 
receiver  of  returns  of  taxable  property,  or  of  persons  or  things 
specially  taxed  in  the  county  to  which  I  am  appointed,  as  required  of 
me  by  the  laws,  and  will  before  receiving  returns  carefully  examine 
each,  and  will  to  the  best  of  my  ability  carry  out  all  the  requirements 
made  upon  me  by  the  tax  laws.  So  help  me  God.” 

At  the  time  he  takes  the  oath,  the  tax  receiver  shall  give  bond  and 
security  in  a  sum  equal  to  one-fourth  of  the  amount  of  the  state  tax 
supposed  to  be  due  from  the  county  for  the  year  in  which  he  gives  bond. 
No  tax  receiver  shall  be  required  to  give  a  bond  exceeding  $10,000.00. 
The  amount  of  the  bond  shall  be  determined  by  the  commissioner  before 
being  sent  out  to  the  several  counties.  (Orig.  Code  1863,  §  842;  Ga.  L. 
1863-64,  p.  124,  §  1;  Code  1868,  §  921;  Code  1873,  §  918;  Code  1882, 
§  918;  Civil  Code  1895,  §  932;  Ga.  L.  1896,  p.  38,  §  1;  Ga.  L.  1901,  p. 
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23,  §  1;  Civil  Code  1910,  §  1195;  Code  1933,  §  92-4602;  Code  1933, 
§  91A-1302,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

Cross  references.  —  Official  bonds,  T. 

45,  C.  4. 

JUDICIAL  DECISIONS 

No  bond  is  required  of  a  tax  re-  Cited  in  Southern  Tax  Consultants, 
ceiver  to  be  payable  to  the  county  or  Inc.  v.  Scott,  267  Ga.  347,  478  S.E.2d  126 
to  the  probate  judge.  Fannin  County  v.  (1996). 

Pack,  149  Ga.  703,  102  S.E.  166  (1920). 

RESEARCH  REFERENCES 

C.J.S.  —  20  C.J.S.,  Counties,  §§  159, 

160.  85  C.J.S. ,  Taxation,  §  1040  et  seq. 

48-5-102.  Liability  of  tax  receivers  and  sureties;  action  on  tax 
receiver’s  bond. 


(a)  Tax  receivers  and  their  sureties  are  liable  on  their  bonds  for  all 
penalties  or  forfeitures  they  may  incur  under  the  law  and  for  all  losses, 
damages,  or  expenses  the  state  may  sustain  by  reason  of  their  conduct. 

(b)  An  action  may  be  brought  on  a  tax  receiver’s  bond  only  when 
some  emergency  makes  the  action  necessary.  (Orig.  Code  1863,  §§  843, 
864;  Code  1868,  §§  922,  943;  Code  1873,  §§  919,  940;  Code  1882, 
§§  919,  940;  Civil  Code  1895,  §§  933,  972;  Civil  Code  1910,  §§  1196, 
1239;  Code  1933,  §§  92-4608,  92-4610;  Code  1933,  §  91A-1304,  enacted 
by  Ga.  L.  1978,  p.  309,  §  2.) 


JUDICIAL  DECISIONS 


Surety  not  liable  for  warrant  ex¬ 
ceeding  legal  commission  when 
surety  received  none  of  such  funds.  — 

When  no  bond  was  given  by  the  receiver  to 
the  ordinary  (now  county  governing  au¬ 
thority)  or  to  the  county,  but  the  bond 
payable  to  the  Governor  as  required  by 
former  Civil  Code  1910,  §  1195  (see  now 
O.C.G.A.  §  48-5-101)  was  given,  condi¬ 
tioned  generally  for  the  faithful  discharge 
of  all  the  duties  required  of  the  receiver, 
and  when  the  receiver,  in  the  receiver’s 


settlement  with  the  ordinary,  by  mistake 
or  otherwise,  obtained  a  warrant  on  the 
county  treasurer  for  a  sum  in  excess  of  the 
receiver’s  legal  commissions  and  received 
payment  thereof  out  of  county  funds  and 
retained  that  sum,  and  when  the  surety 
personally  had  never  received  any  county 
funds,  the  ordinary  (now  county  govern¬ 
ing  authority)  was  not  authorized  to  issue 
an  execution  against  the  surety  on  the 
bond  of  the  receiver.  Fannin  County  v. 
Pack,  149  Ga.  703,  102  S.E.  166  (1920). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 

When  a  tax  receiver  is  erroneously  ceiver  is  liable  to  the  state  and  county  for 
paid  too  much  commission,  the  re-  the  excess.  1952-53  Op.  Att’y  Gen.  p.  305. 
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RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State  ALR.  —  Effect  of  receiver’s  failure  to 
and  Local  Taxation,  §§  769,  942,  943.  discharge  tax  liens,  39  ALR  1415. 

C.J.S.  —  20  C.J.S.,  Counties,  §  211  et 
seq.  85  C.J.S. ,  Taxation,  §  1149  et  seq. 

48-5-103.  Duties  of  tax  receivers. 

It  shall  be  the  duty  of  the  tax  receiver  to: 

(1)  Receive  all  tax  returns  within  the  time  and  in  the  manner 
prescribed  by  law; 

(2)  Make  out  and  perfect  the  three  digests  plainly,  legibly,  and 
neatly  in  writing  and  in  figures  and  to  deposit  the  digests  properly; 

(3)  Post  and  maintain  a  notice  showing  both  the  days  on  which  his 
office  is  open  for  the  purpose  of  receiving  tax  returns  and  also  the 
office  hours  of  his  office; 

(4)  Receive  tax  returns  at  any  time  when  a  taxpayer  applies  to 
submit  his  returns,  except  that  receipt  at  such  time  shall  not  reduce, 
eliminate,  or  otherwise  affect  any  penalty,  interest,  or  similar  assess¬ 
ment  otherwise  due  for  any  return  not  received  as  provided  in 
paragraph  (1)  of  this  Code  section; 

(5)  Designate,  in  the  discretion  of  the  tax  receiver  or  tax  commis¬ 
sioner,  the  board  of  assessors  to  receive  tax  returns  as  provided  in 
paragraph  (4)  of  this  Code  section  or  to  receive  applications  for 
homestead  exemptions  from  ad  valorem  tax,  or  both; 

(6)  Reserved; 

(7)  Enter  upon  the  digests  deposited  with  the  governing  authority 
of  the  county  the  county  taxes  levied  according  to  law  together  with 
the  rate  percentage  as  fixed  by  the  governing  authority; 

(8)  Conform  to  the  rules  with  which  he  is  furnished  and  obey  such 
orders  as  may  be  given  by  the  commissioner; 

(9)  Enter  upon  the  digest  prepared  by  him  an  itemization  of  all 
properties  exempt  from  taxation  along  with  the  owners  of  the 
properties  and  the  reason  the  properties  are  exempt  from  taxation; 
and 

(10)  Perform  all  other  duties  the  law  requires  and  which  necessar¬ 
ily  under  the  law  appertain  to  the  office  of  tax  receiver.  (Laws  1804, 
Cobb’s  1851  Digest,  p.  1045;  Laws  1807,  Cobb’s  1851  Digest,  p.  1054; 
Laws  1812,  Cobb’s  1851  Digest,  p.  1057;  Laws  1813,  Cobb’s  1851 
Digest,  p.  1059;  Ga.  L.  1851-52,  p.  290,  §§  9-13;  Code  1863,  §  844; 
Code  1868,  §  923;  Code  1873,  §  920;  Code  1882,  §  920;  Civil  Code 
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1895,  §  934;  Civil  Code  1910,  §  1197;  Code  1933,  §  92-4611;  Ga.  L. 
1962,  p.  533,  §§  1,  2;  Ga.  L.  1970,  p.  641,  §  1;  Code  1933,  §  91A-1305, 
enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1990,  p.  1324,  §§  1,  2;  Ga. 
L.  1992,  p.  2411,  §  2;  Ga.  L.  1993,  p.  577,  §  1;  Ga.  L.  1999,  p.  81, 
§  48.) 


JUDICIAL  DECISIONS 


Return  of  taxable  property  to 
county  tax  receiver.  —  All  taxable  prop¬ 
erty  in  Georgia  is  required  to  be  returned 
by  the  taxpayer  at  the  property’s  fair 
market  value  to  the  county  tax  receiver. 
Adams  v.  Smith,  415  F.  Supp.  787  (N.D. 
Ga.  1976),  aff’d,  568  F.2d  1232  (5th  Cir. 
1978). 

No  duty  to  collect  or  handle  county 
funds.  ■ —  Duties  of  receivers  enumerated 


in  this  statute  do  not  include  the  duty  to 
collect  or  handle  any  county  funds. 
Fannin  County  v.  Pack,  149  Ga.  703,  102 
S.E.  166  (1920). 

Cited  in  Southern  Tax  Consultants, 
Inc.  v.  Scott,  267  Ga.  347,  478  S.E.2d  126 
(1996);  Fulton  County  Tax  Comm’r  v. 
GMC,  234  Ga.  App.  459,  507  S.E.2d  772 
(1998);  Atkinson  v.  State,  263  Ga.  App. 
274,  587  S.E. 2d  332  (2003). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Duty  of  tax  officials  to  cause 
under-returned  property  to  be  as¬ 
sessed.  —  Tax  receiver,  the  tax  collector, 
and  the  board  of  assessors  have  an  inde¬ 
pendent  duty  to  actively  cause 
under-returned  property  to  be  placed  on 
the  digest  and  assessed  for  taxes.  This 


duty  applies  to  both  real  and  personal 
property,  including  automobiles.  1963-65 
Op.  Att’y  Gen.  p.  113. 

It  is  not  proper  for  a  county  tax 
commissioner  to  store  tax  records  at 
home.  1975  Op.  Att’y  Gen.  No.  U75-75. 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State  C.J.S.  —  20  C.J.S.,  Counties,  §  377  et 
and  Local  Taxation,  §  769.  seq.  85  C.J.S. ,  Taxation,  §  1130  et  seq. 

48-5-104.  Refusal  by  tax  receiver  or  tax  commissioner  to  receive 
returns;  penalty. 

(a)  It  shall  be  unlawful  for  any  tax  receiver  or  tax  commissioner  to 
refuse  to  receive  any  return  of  taxes  when  the  return  is  properly 
tendered  in  the  presence  of  a  witness  and  within  the  time  required  by 
law. 

(b)  Any  person  who  violates  subsection  (a)  of  this  Code  section  shall 
be  guilty  of  a  misdemeanor.  (Orig.  Code  1863,  §  846;  Code  1868,  §  925; 
Code  1873,  §  922;  Code  1882,  §  922;  Ga.  L.  1895,  p.  63,  §  2;  Penal  Code 
1895,  §  274;  Penal  Code  1910,  §  277;  Code  1933,  §  92-9918;  Code 
1933,  §  91A-9910,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 
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RESEARCH  REFERENCES 

C.J.S.  —  85  C.J.S.,  Taxation,  §  1148. 

48-5-105.  Tax  return  forms  furnished  by  commissioner  to  tax 
receivers  and  tax  commissioners. 

The  commissioner  shall  adopt  and  furnish  to  each  tax  receiver  and 
tax  commissioner  a  sufficient  number  of  forms  to  enable  the  tax  receiver 
or  tax  commissioner  to  take  the  returns  of  the  taxpayers  of  his  county. 
The  forms  shall  be  designed  so  as  to  make  the  items  contained  in  the 
forms  correspond  as  nearly  as  practicable  to  the  items  on  the  digests  as 
furnished  to  the  tax  receivers  and  tax  commissioners.  (Ga.  L.  1884-85, 
p.  28,  §  1;  Ga.  L.  1886,  p.  24,  §  1;  Civil  Code  1895,  §  835;  Civil  Code 
1910,  §  1093;  Code  1933,  §  92-6301;  Code  1933,  §  91A-1306,  enacted 
by  Ga.  L.  1978,  p.  309,  §  2.) 

48-5-105.1.  Uniform  tangible  personal  property  tax  forms. 

(a)  The  commissioner  shall  adopt  by  rule,  subject  to  Chapter  13  of 
Title  50,  the  “Georgia  Administrative  Procedure  Act,”  an  appropriate 
form  or  forms  for  use  on  a  uniform  basis  throughout  the  state  for  the 
return  of  tangible  personal  property. 

(b)  All  returns  of  tangible  personal  property  shall  be  made  pursuant 
to  the  form  or  forms  adopted  by  the  commissioner  pursuant  to  subsec¬ 
tion  (a)  of  this  Code  section. 

(c)  The  commissioner  shall  furnish  each  appropriate  local  tax  official 
a  sufficient  number  of  the  forms  adopted  pursuant  to  this  Code  section 
to  take  the  returns  of  the  taxpayers  of  his  county. 

(d)  In  the  content  of  the  form  adopted  pursuant  to  subsection  (a)  of 
this  Code  section,  nothing  shall  be  included  that  would  take  from  the 
county  boards  of  tax  assessors  the  authority  to  see  that  all  taxable 
property  within  the  county  is  assessed  and  returned  at  fair  market 
value.  (Code  1933,  §  91A-1306.1,  enacted  by  Ga.  L.  1981,  p.  1554,  §  1.) 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  71  Am.  Jur.  2d,  State  C.J.S.  —  84  C.J.S.,  Taxation,  §§  602, 
and  Local  Taxation,  §§  101  et  seq.,  123.  603,  604. 

48-5-106.  Time  and  manner  of  making  and  furnishing  county 
tax  digests. 

The  tax  receiver  or  tax  commissioner  shall  make  out  three  legible 
county  tax  digests  and  when  the  tax  returns  have  been  finally  adjusted 
and  fixed  as  provided  by  law  he  shall  furnish  one  copy  of  the  revised  and 
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corrected  digest  to  the  commissioner,  one  to  the  county  governing 
authority,  and  one  to  the  tax  collector.  (Ga.  L.  1851-52,  p.  291,  §  13; 
Code  1863,  §  781;  Code  1868,  §  845;  Code  1873,  §  849;  Code  1882, 
§  849;  Civil  Code  1895,  §  838;  Civil  Code  1910,  §  1096;  Ga.  L.  1913,  p. 
123,  §  1;  Code  1933,  §  92-6303;  Code  1933,  §  9 1A- 1307,  enacted  by  Ga. 
L.  1978,  p.  309,  §  2.) 


JUDICIAL  DECISIONS 

Return  to  the  tax  receiver  by  the  return  when  properly  made  and  offered, 
arbitrators  of  their  award  is  suffi-  Clarkson  v.  Hair,  207  Ga.  699,  64  S.E.2d 
cient  compliance  with  this  statute,  and  64  (1951). 
it  is  the  tax  receiver’s  duty  to  accept  the 

RESEARCH  REFERENCES 

C.J.S.  —  85  C.J.S.,  Taxation,  §  1132. 

48-5-107.  Form  and  size,  binding,  and  labeling  of  digests. 

Reserved.  Repealed  by  Ga.  L.  2005,  p.  529,  §  1/HB  556,  effective  July 
1,  2005. 

Editor’s  notes.  —  This  Code  section 
was  based  on  Laws  1845,  Cobb’s  1851 
Digest,  p.  1076;  Code  1863,  §  778;  Code 
1868,  §  842;  Code  1873,  §  846;  Code 
1882,  §  846;  Civil  Code  1895,  §  836;  Civil 

48-5-108.  Entry  of  returns  in  digests. 

Land  and  interests  in  land,  together  with  the  returns  of  personal 
estates  and  other  interests  subject  to  taxation,  shall  be  returned  and  set 
down  in  the  digest  in  separate  columns  according  to  the  classification 
furnished  to  the  tax  receivers  and  tax  commissioners  by  the  commis¬ 
sioner  in  each  year,  and  the  aggregate  value  of  the  property  shall  be 
extended.  (Ga.  L.  1851-52,  p.  290,  §  13;  Code  1863,  §  780;  Code  1868, 
§  844;  Code  1873,  §  848;  Code  1882,  §  848;  Civil  Code  1895,  §  837; 
Civil  Code  1910,  §  1095;  Code  1933,  §  92-6305;  Code  1933, 
§  91A-1309,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

48-5-109.  Accumulation  of  statistical  information  on  taxpayers 
by  tax  receivers  and  tax  commissioners. 

Each  tax  receiver  and  tax  commissioner  shall  accumulate  statistical 
information,  in  regard  to  taxpayers,  of  such  nature  as  they  deem  to  be 
of  benefit  to  the  commissioner.  Nothing  contained  in  this  Code  section 
shall  preclude  or  prohibit  the  commissioner  from  collecting  such  infor¬ 
mation  as  he  deems  necessary  and  beneficial  in  discharging  the  official 


Code  1910,  §  1094;  Ga.  L.  1913,  p.  123, 
§  1;  Code  1933,  §  92-6304;  Code  1933, 
§  91A-1308,  enacted  by  Ga.  L.  1978,  p. 
309,  §  2. 
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duties  of  his  office.  (Ga.  L.  1966,  p.  393,  §  1;  Code  1933,  §  91A-1310, 
enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

Part  2 

Tax  Collectors 


Cross  references.  —  Consolidation  of  office  of  tax  commissioner,  Ga.  Const, 
offices  of  tax  receiver  and  tax  collector  into  1983,  Art.  IX,  Sec.  I,  Para.  III. 


48-5-120.  Election  of  tax  collectors;  term  of  office;  commission; 
vacancy. 

Reserved.  Repealed  by  Ga.  L.  1985,  p.  489,  §  2,  effective  July  1,  1985. 


Editor’s  notes.  —  This  Code  section 
was  based  on  Orig.  Code  1863,  §§  851, 
852;  Code  1868,  §§  930,  931;  Ga.  L.  1872, 
p.  80,  §  8;  Code  1873,  §§  927,  928;  Code 
1882,  §§  927,  928;  Ga.  L.  1894,  p.  40,  §  1; 


Civil  Code  1895,  §§  942,  943;  Civil  Code 
1910,  §§  1204,  1205;  Ga.  L.  1914,  p.  47, 
§  1;  Code  1933,  §  92-4701;  Code  1933, 
§  91A-1320,  enacted  by  Ga.  L.  1978,  p. 
309,  §  2. 


48-5-121.  Oath  of  office  for  tax  collectors. 


Each  tax  collector  before  entering  on  the  duties  of  his  office  shall  take 
and  subscribe  to  the  following  oath  in  addition  to  the  oath  required  of 
all  civil  officers: 

“I, _ ,  tax  collector  of  the  County  of _ ,  do  swear  that  I 

will  faithfully  discharge  the  duties  required  of  me  by  law  as  tax 
collector,  and  that  I  will  diligently  collect  all  taxes  required  by  law  for 
me  to  collect  and  faithfully  pay  these  over  to  the  persons  authorized 
to  receive  the  same.  So  help  me  God.” 

(Orig.  Code  1863,  §  853;  Code  1868,  §  932;  Code  1873,  §  929;  Code 
1882,  §  929;  Civil  Code  1895,  §  944;  Civil  Code  1910,  §  1206;  Code 
1933,  §  92-4702;  Code  1933,  §  91A-1321,  enacted  by  Ga.  L.  1978,  p. 
309,  §  2;  Ga.  L.  1992,  p.  2411,  §  3;  Ga.  L.  1995,  p.  10,  §  48.) 

RESEARCH  REFERENCES 

C.J.S.  —  20  C.J.S.,  Counties,  §  159.  85 
C.J.S.,  Taxation,  §  1121. 

48-5-122.  Bonds  for  tax  collectors  and  tax  commissioners. 


(a)  Tax  collectors  and  tax  commissioners  shall  give  bond  and  security 
for  40  percent  of  the  state  tax  supposed  to  be  due  from  the  county  for  the 
year  for  which  the  officer  is  required  to  give  bond.  The  amount  of  bond 
shall  be  determined  by  the  commissioner  before  being  sent  to  the 
several  counties.  The  required  bond  shall  not  exceed  $50,000.00. 
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(b)  The  tax  collector  or  tax  commissioner  shall  give  a  bond  with 
sufficient  security  payable  to  the  governing  authority  of  the  county  and 
conditioned  upon  the  faithful  performance  of  his  duties  as  tax  collector 
or  tax  commissioner  for  the  collection  of  the  county  taxes.  Each  bond 
shall  be  for  an  amount  to  be  fixed  by  the  county  governing  authority. 
The  bond  required  of  the  tax  collector  or  tax  commissioner  on  behalf  of 
the  county  shall  not  exceed  $100,000.00.  (Orig.  Code  1863,  §  854;  Ga.  L. 
1863-64,  p.  124,  §  2;  Code  1868,  §  933;  Code  1873,  §  930;  Code  1882, 
§  930;  Civil  Code  1895,  §  945;  Civil  Code  1910,  §  1207;  Ga.  L.  1925,  p. 
79,  §  1;  Ga.  L.  1933,  p.  47,  §  1;  Code  1933,  §  92-4801;  Ga.  L.  1963,  p. 
253,  §  1;  Code  1933,  §  91A-1323,  enacted  by  Ga.  L.  1978,  p.  309,  §  2; 
Ga.  L.  1979,  p.  5,  §  34.) 

Cross  references.  —  Official  bonds,  T. 

45,  C.  4. 

JUDICIAL  DECISIONS 


Constitutionality  of  local  bond  re¬ 
quirements.  —  An  Act  requiring  the 
sureties  on  bonds  of  county  officers  in  a 
certain  county  to  be  guaranty  companies 
is  violative  of  Ga.  Const.  1877,  Art.  I,  Sec. 
IV,  Para.  I  (see  now  Ga.  Const.  1983,  Art. 
Ill,  §  VI,  Para.  IV)  in  that  it  is  a  local  law 
on  a  subject  for  which  there  was  provision 
by  an  existing  general  law  at  the  time  of 
the  statute’s  adoption.  Maloy  v.  Williams, 
140  Ga.  376,  78  S.E.  1054  (1913). 

Effect  of  delay  in  executing  bond.  — 
When  a  tax  collector  does  not  give  a  bond 
until  several  months  after  the  election, 
still,  the  bond  then  given  stands  in  the 
place  of  the  bond  which  should  have  been 
given.  Therefore,  when  an  execution  was 
so  issued  and  levied  on  the  property  of  the 
sureties,  it  was  error  to  dismiss  the  levy 
on  the  ground  that  the  bond  was  not  a 
statutory  bond.  County  of  Fulton  v. 
Clarke,  73  Ga.  665  (1884). 

Tax  collector’s  bond  binds  the  tax 
collector  for  a  tax  for  school  purposes 
as  for  other  county  taxes.  If  it  be  too 
small,  that  may  be  reason  for  legislative 
change,  but  not  for  injunction.  Smith  v. 
Bohler,  72  Ga.  546  (1884). 

Security  on  bond  to  Governor  not 
liable  for  county  taxes.  —  Securities 
upon  a  tax  collector’s  bond,  payable  to  the 
Governor,  conditioned  for  the  faithful  per¬ 
formance  of  the  Governor’s  duty  in  the 
collection  of  the  general  tax  of  the  state, 
are  not  liable  to  the  ordinary  (now  county 


governing  authority)  for  the  failure  of  the 
tax  collector  to  collect  and  pay  over  the 
county  tax.  Barlow  v.  Ordinary  of  Sumter 
County,  47  Ga.  639  (1873). 

Payment  for  default  as  to  county 
taxes  deemed  voluntary  for 
subrogation  purposes.  —  Bond  payable 
to  the  Governor  does  not  cover  defalcation 
of  county  funds,  and  if  the  sureties  pay  for 
such  defalcations,  it  is  a  voluntary  pay¬ 
ment,  and  they  are  not  entitled  to 
subrogation  to  the  county’s  right  against  a 
bank  alleged  to  have  aided  the  tax  collec¬ 
tor.  McWhorter  v.  Bank  of  Menlo,  160  Ga. 
894,  129  S.E.  433  (1925). 

What  constitutes  breach  of  bond.  — 
It  is  the  duty  of  the  tax  collector,  only 
when  the  tax  collector  is  succeeded  by 
another,  to  make  final  settlement  for  the 
taxes  levied  and  chargeable  for  the  year 
for  which  the  tax  collector  was  elected, 
and  for  the  collection  of  which  the  tax 
collector  has  given  bond.  It  is  the  failure  to 
pay  over  taxes  collected,  not  the  date  of 
the  collection,  which  constitutes  the 
breach  of  the  bond.  Fidelity  Deposit  Co.  v. 
State,  148  Ga.  545,  97  S.E.  536  (1918). 

Liability  of  surety  for  defalcations 
in  regard  to  registration  and  licens¬ 
ing  of  motor  vehicles.  —  Surety  on  a 
bond  given  by  a  tax  commissioner  under 
this  statute  conditioned  for  the  faithful 
performance  of  the  commissioner’s  official 
duties  as  a  tax  commissioner  is  not  liable 
for  the  commissioner’s  defalcations  corn- 
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mitted  in  the  performance  of  the  commis¬ 
sioner’s  duties  and  obligations  as  agent  of 
the  state  revenue  commissioner  for  the 
registration  and  licensing  of  motor  vehi¬ 
cles.  Sanders  v.  United  States  Fid.  & 
Guar.  Co.,  108  Ga.  App.  849,  134  S.E.2d 
831  (1964). 

No  breach  of  bond  when  county 
authorities  on  notice  of  tax  commis¬ 
sioner’s  actions.  —  When  the  proper 
county  authorities  were  fully  put  on  notice 


as  to  the  nature  and  the  character  of  the 
tax  commissioner’s  claims  by  the  commis¬ 
sioner’s  reports,  which  reports  were  duly 
made  and  filed  with  them  as  provided  by 
law,  a  breach  of  the  commissioner’s  official 
bond,  conditioned  for  the  faithful  perfor¬ 
mance  of  the  commissioner’s  duties,  was 
not  established  as  a  matter  of  fact  or  of 
law.  Keen  v.  Lewis,  215  Ga.  166,  109 
S.E.2d  764  (1959). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


State  revenue  commissioner  does 
not  pay  the  premium  on  the  bond  that 
is  payable  to  the  state  under  this  statute. 

RESEARCH  REFERENCES 


C.J.S.  —  20  C.J.S.,  Counties,  §  160. 

48-5-123.  Approval,  filing,  and  recording  of  bonds. 

Upon  submission,  each  bond  for  county  taxes  required  by  Code 
Section  48-5-122  must  be  approved  by  the  governing  authority  of  the 
county,  filed  in  the  governing  authority’s  office,  recorded  in  the  book 
with  other  official  bonds,  and  in  all  respects  shall  be  an  official  bond. 
(Orig.  Code  1863,  §  855;  Code  1868,  §  934;  Code  1873,  §  931;  Code 
1882,  §  931;  Civil  Code  1895,  §  946;  Civil  Code  1910,  §  1208;  Code 
1933,  §  92-4802;  Code  1933,  §  91A-1324,  enacted  by  Ga.  L.  1978,  p. 
309,  §  2.) 

Cross  references.  —  Official  bonds,  T. 

45,  C.  4. 

RESEARCH  REFERENCES 


C.J.S.  —  20  C.J.S.,  Counties,  §  160. 

48-5-124.  Liability  of  tax  collectors,  tax  commissioners,  and 
sureties;  action  on  bond. 

(a)  Tax  collectors,  tax  commissioners,  and  their  sureties  are  liable  on 
their  bonds  for  all  penalties  or  forfeitures  they  may  incur  under  the  law 
and  for  all  losses,  damages,  or  expenses  the  state  may  sustain  by  reason 
of  their  conduct. 

(b)  An  action  may  be  brought  on  a  tax  collector’s  or  tax  commission¬ 
er’s  bond  only  when  some  emergency  makes  the  action  necessary.  (Orig. 
Code  1863,  §  864;  Code  1868,  §  943;  Code  1873,  §  940;  Code  1882, 
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§  940;  Civil  Code  1895,  §  972;  Civil  Code  1910,  §  1239;  Code  1933, 
§  92-4810;  Code  1933,  §  91A-1327,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State  ALR.  —  Personal  liability  of  tax  collec- 
and  Local  Taxation,  §  769  et  seq.  tor  of  state  or  its  subdivision  for  illegal 

C.J.S.  —  20  C.J.S.,  Counties,  §  211  et  taxes  collected,  14  ALR2d  383. 
seq.  85  C.J.S.,  Taxation,  §  1149  et  seq. 

48-5-125.  Collection  before  bond  given  and  oath  taken;  penalty. 

(a)  It  shall  be  unlawful  for  any  tax  collector  or  tax  commissioner  to 
collect  or  attempt  to  collect  any  tax  before  he  has  given  and  had 
approved  the  necessary  bond  and  security  and  has  taken  the  oaths  of 
office. 

(b)  Any  person  who  violates  subsection  (a)  of  this  Code  section  shall 
be  guilty  of  a  misdemeanor.  (Laws  1826,  Cobb’s  1851  Digest,  p.  1026; 
Code  1863,  §  839;  Code  1868,  §  918;  Code  1873,  §  916;  Code  1882, 
§  916;  Ga.  L.  1895,  p.  63,  §  2;  Penal  Code  1895,  §  273;  Penal  Code 
1910,  §  276;  Code  1933,  §  92-9917;  Code  1933,  §  9 1A-9909,  enacted  by 
Ga.  L.  1978,  p.  309,  §  2.) 

Cross  references.  —  Official  bonds,  T. 

45,  C.  4. 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State 
and  Local  Taxation,  §§  769,  771. 

C.J.S.  —  85  C.J.S.,  Taxation,  §  1148. 

48-5-126.  Temporary  appointee  where  tax  collector  or  tax  com¬ 
missioner  fails  to  give  satisfactory  bond. 

(a)  No  tax  collector  or  tax  commissioner  shall  collect  any  county 
taxes  until  the  bond  required  by  Code  Section  48-5-122  is  given.  If  a  tax 
collector  or  tax  commissioner  fails  to  give  a  bond  or  fails  to  give  a  bond 
satisfactory  to  the  governing  authority  of  the  county,  the  governing 
authority  may  appoint  some  competent  person  to  collect  the  county 
taxes. 

(b)  When  an  appointment  is  made  as  provided  in  subsection  (a)  of 
this  Code  section,  the  person  appointed  shall  give  the  same  bond  as  is 
required  of  a  tax  collector  or  tax  commissioner.  The  appointee  shall  take 
an  oath  faithfully  to  collect  and  pay  over  the  county  taxes  and  in  all 
respects  shall  have  the  same  privileges,  discharge  the  same  duties,  and 
incur  the  same  penalties  as  the  tax  collector  or  tax  commissioner  would 
in  collecting  the  county  taxes.  (Laws  1823,  Cobb’s  Digest,  p.  1065;  Code 


505 


48-5-126 


REVENUE  AND  TAXATION 


48-5-126.1 


1863,  §§  856,  857;  Code  1868,  §§  935,  936;  Code  1873,  §§  932,  933; 
Code  1882,  §§  932,  933;  Civil  Code  1895,  §§  947,  948;  Civil  Code  1910, 
§§  1209,  1210;  Code  1933,  §§  92-4803,  92-4804;  Code  1933, 

§  91A-1325,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

Cross  references.  —  Official  bonds,  T. 

45,  C.  4. 

48-5-126.1.  Training  classes  for  county  tax  collectors  and  tax 
commissioners. 

(a) (1)  It  shall  be  the  responsibility  of  each  county  tax  collector  or  tax 
commissioner  in  this  state  who  has  never  served  in  such  office  prior 
to  January  1,  1982,  to  attend  40  hours  of  training  classes  pertaining 
to  all  areas  of  county  taxation,  particularly  property  taxation  and 
motor  vehicle  titling  and  registration,  during  the  initial  term  of  office 
served  by  such  local  tax  official. 

(2)  Of  the  40  hours  of  required  training  classes,  20  hours  of  such 
classes  shall  be  attended  during  the  period  between  the  election  of 
the  local  tax  official  and  the  date  such  official  assumes  office. 

(3)  The  remaining  20  hours  of  required  training  classes  shall  be 
attended  during  the  first  year  of  the  local  tax  official’s  initial  term  of 
office  (unless  sickness,  emergency,  or  some  other  unforeseen  circum¬ 
stance  prohibits  attendance  during  that  year)  at  the  seminar  on 
county  taxation  and  related  matters  held  at  the  University  of  Georgia 
under  the  supervision  of  the  Georgia  Center  for  Continuing  Educa¬ 
tion. 

(b)  In  the  event  a  county  tax  collector  or  tax  commissioner  who  has 
never  served  in  such  office  prior  to  January  1,  1982,  assumes  the  office 
during  a  regular  term  of  office,  such  local  tax  official  shall  be  required 
to  obtain  special  training  and  instruction  from  the  Department  of 
Revenue  in  lieu  of  the  training  requirements  of  subsection  (a)  of  this 
Code  section. 

(c)  Beginning  January  1,  2005,  each  county  tax  collector  or  tax 
commissioner  shall  be  required  to  attend  15  hours  of  training  classes  on 
county  tax  administration,  property  taxation,  motor  vehicle  titling  and 
registration,  or  related  matters  during  each  year  of  service  as  a  county 
tax  collector  or  tax  commissioner.  For  the  purposes  of  satisfying  the 
requirements  of  this  subsection,  credit  will  be  given  for  attendance  of 
the  county  taxation  seminar  conducted  by  the  University  of  Georgia 
under  the  supervision  of  the  Georgia  Center  for  Continuing  Education 
or  any  seminar  conducted  by  the  Department  of  Revenue,  the  Georgia 
Association  of  Tax  Officials,  or  other  similarly  qualified  organization  of 
affiliated  tax  officials,  or  certain  management,  supervisory,  leadership, 
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or  accounting  seminars  that  qualify  for  continuing  education  credits. 
This  training  shall  be  generally  devoted  to  contemporary  business  and 
taxation  practices  and  shall  be  germane  to  the  duties  and  operational 
functions  of  the  office  of  county  tax  collector  or  tax  commissioner.  This 
subsection  shall  not  apply  to  a  county  tax  collector  or  tax  commissioner 
who  is  serving  the  first  year  of  such  official’s  initial  term  of  office. 

(d)  The  costs  of  attending  the  training  classes  required  by  this  Code 
section  shall  be  met  by  the  payment  of  registration  fees  by  each  local  tax 
official  attending  such  classes.  Each  local  tax  official  shall  be  reim¬ 
bursed  by  such  official’s  county  for  the  amount  of  such  fees  and  related 
travel  expenses. 

(e)  The  instructors  for  the  training  classes  required  by  this  Code 
section  shall  consist  of  representatives  of  the  Department  of  Revenue, 
the  Georgia  Association  of  Tax  Officials  or  other  similarly  qualified 
organization  of  affiliated  tax  officials,  the  Georgia  Center  for  Continu¬ 
ing  Education,  or  any  other  qualified  persons  with  expertise  in  the  field 
of  county  tax  administration,  property  taxation,  motor  vehicle  titling 
and  registration,  or  related  matters. 

(f)  The  state  revenue  commissioner  may  adopt  and  enforce  reason¬ 
able  rules  and  regulations  governing  the  establishment  and  adminis¬ 
tration  of  the  training  classes  provided  for  by  this  Code  section. 

(g)  The  state  revenue  commissioner  is  authorized  to  work  with 
officials  and  personnel  of  the  Georgia  Center  for  Continuing  Education 
in  establishing  the  training  classes  to  be  held  at  that  institution. 

(h)  Any  county  tax  collector  or  tax  commissioner  who,  without  good 
cause  such  as  sickness  or  other  emergency,  fails  to  comply  with  the 
training  requirements  of  this  Code  section  may  be  subject  to  removal 
from  office  by  the  Governor.  (Ga.  L.  1981,  p.  1022,  §§  1-3;  Ga.  L.  1982, 
p.  3,  §  48;  Ga.  L.  1986,  p.  502,  §  1;  Ga.  L.  2002,  p.  415,  §  48;  Ga.  L. 
2004,  p.  938,  §  1;  Ga.  L.  2005,  p.  334,  §  29-1/HB  501;  Ga.  L.  2007,  p.  47, 
§  48/SB  103.) 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State 
and  Local  Taxation,  §  619. 

C.J.S.  —  85  C.J.S.,  Taxation,  §  1125. 

48-5-127.  Duties  of  tax  collectors. 

(a)  It  shall  be  the  duty  of  the  tax  collector  to: 

(1)  Collect  diligently  and  pay  promptly  the  funds  allowed  the  state 

by  law  and  the  county  taxes  to  the  commissioner  and  the  county 

treasurer,  respectively; 
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(2)  Have  his  insolvent  lists  allowed  in  the  manner  provided  by  law 
before  final  settlement  with  the  commissioner; 

(3)  Post  and  maintain  a  notice  showing  both  the  days  on  which  his 
office  is  open  for  the  purpose  of  collecting  taxes  and  also  the  office 
hours  of  his  office; 

(4) (A)  Pay  the  tax  receiver  his  commissions  upon  the  production  of 
the  commissioner’s  receipt  for  his  digest  together  with  a  specifica¬ 
tion  therein  of  the  amount  of  commissions  to  which  he  is  entitled; 
and 

(B)  Submit  the  tax  receiver’s  receipts  together  with  his  receipts 
thereon  to  the  commissioner  before  he  shall  be  allowed  credits  for 
such  commissions; 

(5)  Conform  to  such  rules  as  may  be  furnished  and  obey  such 
orders  as  may  be  given  by  the  commissioner; 

(6)  Issue  executions  as  provided  by  law  for  all  taxes  due  the  state 
or  any  county  remaining  unpaid  after  the  time  provided  by  law  for 
payment; 

(7)  Keep  a  permanent  qualification  or  voters’  book  and  make  up 
the  registration  lists,  as  provided  by  Article  6  of  Chapter  2  of  Title  21; 
and 

(8)  Perform  all  other  duties  that  the  law  requires  and  which 
necessarily  under  the  law  appertain  to  the  office  of  tax  collector. 

(b)  The  tax  collector  or  tax  commissioner  and  his  agents,  servants, 
and  employees  shall  not  be  obligated  to  furnish  a  written  receipt  for  the 
payment  of  any  tax  or  license  fee  to  any  taxpayer  or  person  making  the 
payment  when  the  payment  is  paid  by  check,  money  order,  or  other 
instrument  payable  or  endorsed  to  bearer,  payee,  or  endorsee,  except 
when  the  taxpayer  or  person  making  the  payment  on  behalf  of  the 
taxpayer  demands  a  receipt.  (Laws  1804,  Cobb’s  1851  Digest,  p.  1046; 
Laws  1812,  Cobb’s  1851  Digest,  p.  1058;  Ga.  L.  1857,  p.  131,  §§  7-15; 
Ga.  L.  1858,  p.  102,  §  1;  Ga.  L.  1862-63,  p.  56,  §  2;  Code  1863,  §  858; 
Code  1868,  §  937;  Ga.  L.  1873,  p.  5,  §§  3,  4;  Code  1873,  §  934;  Ga.  L. 
1875,  p.  120,  §  1;  Ga.  L.  1878-79,  p.  78,  §  2;  Code  1882,  §  934;  Civil 
Code  1895,  §  949;  Civil  Code  1910,  §  1211;  Code  1933,  §  92-4901;  Ga. 
L.  1962,  p.  532,  §  1;  Code  1933,  §  91A-1328,  enacted  by  Ga.  L.  1978,  p. 
309,  §  2;  Ga.  L.  1980,  p.  1390,  §  1;  Ga.  L.  1981,  p.  1906,  §  1;  Ga.  L. 
1982,  p.  3,  §  48;  Ga.  L.  1982,  p.  996,  §§  1,  4;  Ga.  L.  1992,  p.  2411,  §  4.) 

JUDICIAL  DECISIONS 

Duty  to  act  with  diligence  in  collec-  requires  that  the  tax  commissioner  do  all 
tion  of  taxes.  —  Diligence  in  collection  things  and  take  all  steps  which  the  com- 
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missioner  may  reasonably  and  lawfully 
do.  Sanders  v.  Fulton  County,  111  Ga.  App. 
434,  142  S.E.2d  293  (1965). 

Tax  commissioner  is  presumed  to 
have  posted  the  notice  required  by 
this  statute  until  the  contrary  appears. 
The  tax  commissioner  is  not  required  to 
accept  taxes  at  any  other  time.  Allen  v. 
Thomas,  225  Ga.  650,  171  S.E.2d  132 
(1969). 

Use  of  forms  without  tax  collector’s 
official  signature.  —  When  tax  collector 
for  convenience  causes  executions  against 
tax  defaulters  to  be  printed,  bearing  the 
collector’s  official  signature  in  print,  but 
leaves  blank  spaces  in  which  to  write  the 
names  of  persons  against  whom  and  the 
amount  for  which  each  should  be  issued, 
and  places  them  in  the  collector’s  office, 
and  the  clerk  fills  out  such  executions 


appropriately  against  individual  tax  de¬ 
faulters,  and  with  the  knowledge  and  con¬ 
sent  of  the  tax  collector  they  are  delivered 
to  the  sheriff  for  enforcement,  such  action 
is  a  sufficient  issuance  of  such  executions 
delivered  to  the  sheriff,  and  they  and  the 
levy  thereof  by  the  sheriff  are  not  void  on 
the  ground  that  the  printed  papers  were 
not  signed  by  the  hand  of  the  tax  collector 
or  by  someone  in  the  collector’s  presence 
at  the  collector’s  request.  Federal  Land 
Bank  v.  Moultrie  Banking  Co.,  178  Ga. 
150,  172  S.E.  455  (1934). 

Cited  in  Fulton  County  Tax  Comm’r  v. 
GMC,  234  Ga.  App.  459,  507  S.E.2d  772 
(1998);  Nat’l  Tax  Funding,  L.P.  v. 
Harpagon  Co.,  277  Ga.  41,  586  S.E.2d  235 
(2003);  Atkinson  v.  State,  263  Ga.  App. 
274,  587  S.E. 2d  332  (2003). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Justice  of  the  peace  plays  no  part  in 
the  actual  collection  of  back  taxes, 

either  county  or  state.  1969  Op.  Att’y  Gen. 
No.  69-263. 

Duty  of  tax  officials  to  cause 
under-returned  property  to  be  as¬ 
sessed.  —  Tax  receiver,  the  tax  collector, 
and  the  board  of  assessors  has  an  inde¬ 
pendent  duty  to  actively  cause 
under-returned  property  to  be  placed  on 
the  digest  and  assessed  for  taxes.  This 
duty  applies  to  both  real  and  personal 
property,  including  automobiles.  1963-65 
Op.  Att’y  Gen.  p.  113. 

Commissions  on  taxes  which  have 
not  been  collected.  —  Contrary  to  exist¬ 
ing  Georgia  cases,  the  tax  receiver  is  en¬ 


titled  to  commissions  on  taxes  which  have 
not  been  collected.  1952-53  Op.  Att’y  Gen. 
p.  305. 

It  is  not  proper  for  a  county  tax 
commissioner  to  store  tax  records  at 
home.  1975  Op.  Att’y  Gen.  No.  U75-75. 

Collection  of  motor  vehicle  regis¬ 
tration  fees  in  Baldwin  County.  — 
Since  Ga.  L.  1964,  Ex.  Sess.,  p.  382  gives 
the  governing  authority  of  Baldwin 
County  the  authority  to  require  motor 
vehicle  registration  fees,  collect  these  fees, 
and  promulgate  the  necessary  rules  and 
regulations,  the  governing  authority  can 
require  the  tax  collector  to  collect  the  fees. 
1968  Op.  Att’y  Gen.  No.  68-51. 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State 
and  Local  Taxation,  §  769  et  seq. 

C.J.S.  —  85  C.J.S.,  Taxation,  §  1130  et 
seq. 


ALR.  —  Necessity  of  publishing  list  of 
lands  delinquent  for  nonpayment  of  taxes, 
and  effect  of  failure  to  publish  list,  81  ALR 
1246. 


48-5-128.  Transfer  of  duties  from  outgoing  to  incoming  tax 
collector  or  tax  commissioner. 


When  the  tax  collector  or  tax  commissioner  of  any  county  is  succeeded 
by  another,  the  outgoing  tax  collector  or  tax  commissioner  shall  no 
longer  be  authorized  to  collect  taxes  or  enforce  executions  issued  for  the 
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collection  of  taxes.  All  uncompleted  duties  in  respect  to  the  collection  of 
taxes  and  enforcement  of  executions  shall  pass  to  the  successor  tax 
collector  or  tax  commissioner  as  provided  by  Code  Section  48-5-164. 
(Ga.  L.  1872,  p.  80,  §  8;  Ga.  L.  1873,  §  1320;  Code  1882,  §  1320;  Civil 
Code  1895,  §  98;  Ga.  L.  1898,  p.  41,  §  1;  Civil  Code  1910,  §  112;  Ga.  L. 
1933,  p.  78,  §  10;  Code  1933,  §  92-4703;  Code  1933,  §  91A-1322, 
enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

RESEARCH  REFERENCES 

C.J.S.  —  85  C.J.S.,  Taxation,  §  1103. 

48-5-128.1.  Appointment  in  certain  counties  of  chief  deputy  tax 
commissioner;  filling  vacancy  in  office  of  chief  dep¬ 
uty;  succession  to  office  of  tax  commissioner. 

(a)  In  all  counties  of  this  state  having  a  population  of  550,000  or 
more  according  to  the  United  States  decennial  census  of  1950  or  any 
future  such  census  and  in  which  there  exists  the  office  of  tax  commis¬ 
sioner,  the  tax  commissioner  shall  be  required  to  appoint  from  among 
the  assistants  or  deputies  in  his  office  a  chief  deputy.  Upon  making  the 
appointment,  the  tax  commissioner  shall  notify  the  county  governing 
authority,  which  shall  record  a  copy  of  the  appointment  upon  its 
minutes.  The  tax  commissioner  shall  appoint  the  chief  deputy  at  his 
will  and  pleasure,  such  appointment  in  no  event  to  extend  beyond  the 
term  of  office  of  the  person  making  the  appointment. 

(b)  If  the  person  appointed  as  chief  deputy  resigns,  if  the  appoint¬ 
ment  is  revoked,  or  if  for  any  other  reason  the  appointment  is  vacant, 
the  tax  commissioner  shall  appoint  a  new  chief  deputy  and  shall  notify 
the  county  governing  authority  of  the  new  appointment.  The  county 
governing  authority  shall  record  a  copy  of  the  new  appointment  upon  its 
minutes. 

(c)  If  a  vacancy  occurs  in  the  office  of  tax  commissioner  in  any  county 
specified  in  subsection  (a)  of  this  Code  section,  the  person  appointed  as 
chief  deputy  by  the  tax  commissioner  and  certified  to  the  county 
governing  authority,  upon  qualifying  for  the  office  of  tax  commissioner 
in  the  manner  provided  by  law,  shall  succeed  to  the  office  of  tax 
commissioner  and  fill  the  unexpired  term  of  the  tax  commissioner  of  the 
county.  (Code  1981,  §  48-5-128.1,  enacted  by  Ga.  L.  1982,  p.  2107, 
§  49.) 

48-5-129.  Allowance  of  insolvent  lists;  reissuance  of  executions 
before  allowance  of  insolvent  lists. 

(a)  The  insolvent  lists  of  a  tax  collector  or  tax  commissioner  shall  be 
allowed  only  by  the  county  governing  authority  upon  a  return  of  the  tax 
execution  with  entry  by  the  proper  legal  officer  of  “no  property.” 
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(b)  The  county  governing  authority,  if  it  has  any  reason  to  suspect 
the  return  of  the  officer  to  be  incorrect  in  any  particular,  shall  cause  the 
execution  to  be  sent  out  again  for  collection.  Before  the  county  govern¬ 
ing  authority  allows  any  insolvent  list,  the  officer  in  whose  hands  the 
tax  fi.  fas.  have  been  placed  for  collection  shall  take  an  oath  that  he  has 
made  every  effort  in  his  power  to  collect  the  fi.  fas.  and  that  he  verily 
believes  the  taxpayers  on  the  list  have  no  property  from  which  the  tax 
can  be  collected.  (Orig.  Code  1863,  §§  791,  792;  Code  1868,  §§  855,  856; 
Code  1873,  §§  859,  860;  Ga.  L.  1878-79,  p.  180,  §  1;  Code  1882,  §§  859, 
860;  Civil  Code  1895,  §§  860,  861;  Civil  Code  1910,  §§  1118,  1119;  Code 
1933,  §§  92-7102,  92-7103;  Code  1933,  §§  91A-1329,  91A-1330,  en¬ 
acted  by  Ga.  L.  1978,  p.  309,  §  2.) 

RESEARCH  REFERENCES 

C.J.S.  —  85  C.J.S.,  Taxation,  §§  1135  et  to  preference  in  the  assets  of  insolvent 
seq.,  1160  et  seq.  debtor  by  taking  security,  24  ALR  1495;  83 

ALR.  —  Waiver  of  right  of  government  ALR  1119. 

48-5-130.  Allocation  of  tax  on  insolvent  lists;  contents  of  list  of 
insolvent  taxpayers. 

In  making  out  the  insolvent  list,  the  county  governing  authority  shall 
state  how  much  is  allowed  the  tax  collector  on  account  of  the  state  tax 
and  how  much  is  allowed  on  the  county  tax  and  shall  furnish  the 
commissioner  an  alphabetical  list  of  the  names  of  insolvent  taxpayers, 
the  militia  district  in  which  each  resides,  and  the  amount  of  each  fi.  fa. 
(Ga.  L.  1861,  p.  76,  §§  15,  19;  Code  1868,  §  857;  Code  1873,  §  861;  Code 
1882,  §  861;  Civil  Code  1895,  §  862;  Ga.  L.  1900,  p.  42,  §  1;  Civil  Code 
1910,  §  1120;  Code  1933,  §  92-7104;  Code  1933,  §  91A-1331,  enacted 
by  Ga.  L.  1978,  p.  309,  §  2.) 

RESEARCH  REFERENCES 

C.J.S.  —  85  C.J.S.,  Taxation,  §  1135.  debtor  by  taking  security,  24  ALR  1495;  83 

ALR.  —  Waiver  of  right  of  government  ALR  1119. 
to  preference  in  the  assets  of  insolvent 

48-5-131.  Retention  of  copy  of  insolvent  list  by  county  govern¬ 
ing  authority;  collection  of  executions. 

When  the  tax  collector  or  tax  commissioner  has  his  insolvent  list 
credited,  it  shall  be  the  duty  of  the  county  governing  authority  allowing 
the  list  to  retain  a  copy  of  the  list  and  return  the  executions  to  the  tax 
collector,  who  shall  cause  them  to  be  placed  in  the  hands  of  a  levying 
officer  for  collection,  to  be  levied  and  sales  under  the  executions  to  be 
made  in  accordance  with  the  laws  governing  sales  under  executions 
issued  upon  common-law  judgments.  The  levying  officer  shall  be 
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entitled  to  the  same  fees  as  he  is  entitled  to  for  other  executions,  plus 
2  1/2  percent.  After  deducting  the  commission,  the  levying  officer  shall 
pay  the  balance  to  the  tax  collector  or  tax  commissioner,  who  shall 
transmit  the  county’s  taxes  to  the  county  treasury  and  the  state’s  taxes 
to  the  Office  of  the  State  Treasurer.  (Ga.  L.  1857,  p.  132,  §  15;  Ga.  L. 
1861,  p.  76,  §  19;  Code  1868,  §  858;  Code  1873,  §  862,  886a;  Ga.  L. 
1880-81,  p.  45,  §  1;  Code  1882,  §§  862,  886a;  Civil  Code  1895,  §§  863, 
897;  Civil  Code  1910,  §§  1121,  1156;  Code  1933,  §  92-7105;  Code  1933, 
§  91A-1332,  enacted  by  Ga.L.  1978,  p.  309,  §  2;  Ga.  L.  1982,  p.  3,  §  48; 
Ga.  L.  1993,  p.  1402,  §  18;  Ga.  L.  2010,  p.  863,  §  2/SB  296.) 

JUDICIAL  DECISIONS 


Payment  to  county  commissioner 
not  effective  as  payment  of  fieri 
facias.  —  When  an  individual  member  of 
a  board  of  commissioners  of  roads  and 
revenues  (now  board  of  commissioners) 
received  from  a  tax  debtor  money  with 
which  to  pay  a  tax  fieri  facias  against  the 
latter,  the  individual  received  it  as  agent 


of  the  taxpayer,  and  the  fieri  facias  was 
not  paid  until  the  money  reached  the 
officer  having  the  power  to  collect,  such 
board  member  having  no  such  authority 
conferred  on  the  member  by  law.  Taylor  v. 
Aultman,  177  Ga.  524,  170  S.E.  355 
(1933). 


RESEARCH  REFERENCES 


C.J.S.  —  85  C.J.S.,  Taxation,  §  1135  et  to  preference  in  the  assets  of  insolvent 
seq.  debtor  by  taking  security,  24  ALR  1495;  83 

ALR.  —  Waiver  of  right  of  government  ALR  1119. 

48-5-132.  Disposition  of  insolvent  lists. 

When  insolvent  lists  are  allowed,  they  shall  be  entered  on  the 
minutes,  and  the  county  governing  authority  shall  furnish  the  tax 
collector  certified  copies  of  the  lists  and  shall  state  in  the  certificates 
when  and  by  what  tribunal  the  lists  were  allowed.  (Orig.  Code  1863, 
§  791;  Code  1868,  §  859;  Code  1873,  §  863;  Code  1882,  §  863;  Civil 
Code  1895,  §  864;  Civil  Code  1910,  §  1122;  Code  1933,  §  92-7106;  Code 
1933,  §  91A-1333,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

RESEARCH  REFERENCES 

ALR.  —  Waiver  of  right  of  government  debtor  by  taking  security,  24  ALR  1495;  83 
to  preference  in  the  assets  of  insolvent  ALR  1119. 

48-5-133.  Crediting  tax  collectors  and  tax  commissioners  with 
insolvent  lists. 


Tax  collectors  and  tax  commissioners  under  any  circumstances  shall 
not  be  allowed  or  credited  with  insolvent  lists  after  executions  are 
issued  against  them  for  taxes  until  they  go  to  the  commissioner  and 
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settle  fairly  and  fully  with  him.  (Laws  1812,  Cobb’s  1851  Digest,  p. 
1059;  Code  1863,  §  793;  Code  1868,  §  861;  Code  1873,  §  865;  Code 
1882,  §  865;  Civil  Code  1895,  §  866;  Civil  Code  1910,  §  1124;  Code 
1933,  §  92-7107;  Code  1933,  §  91A-1334,  enacted  by  Ga.  L.  1978,  p. 
309,  §  2.) 


RESEARCH  REFERENCES 


ALR.  —  Waiver  of  right  of  government  debtor  by  taking  security,  24  ALR  1495;  83 
to  preference  in  the  assets  of  insolvent  ALR  1119. 

48-5-134.  Extension  of  time  to  complete  digests  and  pay  taxes. 

The  time  by  which  digests  shall  be  completed,  the  taxes  paid,  and 
penalties  incurred  shall  not  apply  in  the  case  of  tax  receivers,  tax 
collectors,  and  tax  commissioners  who  have  not  been  in  office  long 
enough  to  complete  the  work  by  the  time  specified.  In  all  such  cases,  the 
officials  shall  comply  with  the  requirements  of  the  commissioner.  (Laws 
1843,  Cobb’s  1851  Digest,  p.  1074;  Code  1863,  §  794;  Code  1868,  §  862; 
Code  1873,  §  866;  Code  1882,  §  866;  Civil  Code  1895,  §  867;  Civil  Code 
1910,  §  1125;  Code  1933,  §  92-7108;  Code  1933,  §  91A-1335,  enacted 
by  Ga.  L.  1978,  p.  309,  §  2.) 

48-5-135.  Effect  of  collection  or  attempted  collection  of  taxes 
before  filing  digest  with  commissioner. 

If  any  tax  collector  or  tax  commissioner  collects  or  attempts  to  collect 
any  taxes  before  the  tax  receiver  has  completed  and  transmitted  his 
digest  to  the  commissioner,  unless  specially  so  ordered  by  the  commis¬ 
sioner  or  allowed  by  special  enactment,  he  shall  forfeit  to  the  state 
double  the  amount  collected  or  attempted  to  be  collected.  Each  forfei¬ 
ture  shall  be  collected  by  execution  issued  by  the  commissioner.  (Orig. 
Code  1863,  §  838;  Code  1868,  §  917;  Code  1873,  §  915;  Code  1882, 
§  915;  Civil  Code  1895,  §  929;  Civil  Code  1910,  §  1192;  Code  1933, 
§  92-5601;  Code  1933,  §  91A-1346,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

48-5-136.  Schedule  of  defaulters. 

Reserved.  Repealed  by  Ga.  L.  1992,  p.  2411,  §  5,  effective  April  20, 
1992. 


Editor’s  notes.  —  This  Code  section 
was  based  on  Ga.  L.  1857,  p.  130,  §  7; 
Code  1863,  §  796;  Code  1868,  §  864;  Code 
1873,  §  868;  Code  1882,  §  868;  Civil  Code 


1910,  §  1127;  Code  1933,  §  92-7110;  Code 
1933,  §  91A-1336;  Ga.  L.  1978,  p.  309, 
§  2;  Ga.  L.  1981,  Ex.  Sess.,  p.  8;  and  Ga.  L. 
1992,  p.  6,  §  48. 
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48-5-137.  Tax  collectors  and  tax  commissioners  as  ex  officio 
sheriffs. 

(a)  Tax  collectors  and  tax  commissioners,  upon  the  written  consent  of 
the  sheriff  of  the  county  involved,  may  be  ex  officio  sheriffs  insofar  as  to 
enable  them  to  collect  taxes  due  the  state  and  county  by  levy  and  sale 
under  tax  execution.  Tax  collectors  or  tax  commissioners  acting  as  ex 
officio  sheriffs  as  provided  in  this  Code  section  shall  not  be  allowed  to 
turn  over  any  tax  execution  to  the  sheriffs  or  to  any  other  levying 
officials  of  this  state  except  when  it  becomes  necessary  for  the  purpose 
of  enforcing  the  execution  by  sending  it  to  a  county  other  than  that  in 
which  the  execution  was  issued.  Each  tax  collector  or  tax  commissioner 
by  virtue  of  his  office  shall  have  full  power  and  authority  to  levy  all  tax 
executions  issued  by  him  as  effectively  as  if  done  by  the  sheriffs  of  the 
counties. 

(b)  Each  tax  collector  or  tax  commissioner  when  acting  as  an  ex 
officio  sheriff  shall  have  full  power  to  bring  property  to  sale  for  the 
purpose  of  collecting  taxes  due  the  state  and  county.  Additionally,  he 
shall  have  all  the  powers  vested  in  sheriffs  for  the  advertisement  of  the 
property  for  sale,  for  the  sale  of  the  property,  and  for  the  making  and 
delivery  of  all  due  and  proper  conveyances  and  bills  of  sale.  All  sales 
made  by  a  tax  collector  or  tax  commissioner  acting  as  an  ex  officio 
sheriff  shall  be  valid  and  shall  carry  the  title  to  property  sold  as  fully 
and  completely  as  if  made  by  the  sheriff  of  the  county. 

(c)  All  acts  done  and  performed  by  tax  collectors  or  tax  commission¬ 
ers  by  virtue  of  this  Code  section  shall  be  done  in  conformity  with  the 
law  in  force  governing  the  performance  of  the  act  done.  All  advertise¬ 
ments  of  property  to  be  sold  by  a  tax  collector  or  tax  commissioner 
acting  as  an  ex  officio  sheriff,  when  the  advertisements  are  required  by 
law  to  be  published  in  a  newspaper,  shall  be  published  in  the  newspaper 
in  which  the  sheriff’s  advertisements  are  published. 

(d)  In  carrying  out  this  Code  section,  tax  collectors  or  tax  commis¬ 
sioners  shall  have  the  power  and  authority  to  appoint  one  or  more 
deputies  with  all  the  powers  of  the  tax  collectors  or  tax  commissioners 
while  acting  as  ex  officio  sheriffs  in  the  levy  and  collection  of  taxes.  Each 
deputy  shall  be  required  to  give  bond  as  may  be  required  by  the  tax 
collectors  or  tax  commissioners  under  the  law.  Each  tax  collector  or  tax 
commissioner  shall  be  responsible  for  the  acts  of  the  deputy  or  deputies 
in  the  same  manner  and  to  the  same  degree  as  sheriffs  are  liable  for  the 
acts  of  their  deputies. 

(e)  This  Code  section  is  supplemental  to  and  cumulative  of  any 
general  law  of  local  application  providing  for  tax  collectors  or  tax 
commissioners  to  be  ex  officio  sheriffs  for  the  purposes  provided  in  this 
Code  section  and  is  not  in  lieu  of  any  such  law  to  the  extent  that  any 
such  law  conflicts  with  this  Code  section. 
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(f)  With  respect  to  a  tax  collector  or  tax  commissioner  or  his  deputy 
acting  pursuant  to  this  Code  section  in  the  county  in  which  he  holds 
office,  the  requirement  of  written  consent  of  the  sheriff  shall  not  apply 
in  counties  within  the  following  population  brackets  according  to  the 
United  States  decennial  census  of  1970  or  any  future  such  census: 

(1)  Not  less  than  300,000; 

(2)  Reserved. 

(3)  Reserved. 

(4)  Reserved. 

(5)  Reserved. 

(g)  Each  tax  collector  or  tax  commissioner  who  is  compensated  on  a 
salary  basis  and  who  is  authorized  to  act  as  an  ex  officio  sheriff  under 
this  Code  section  and  whose  office  performs  substantially  all  of  the 
duties  of  the  sheriff  with  respect  to  tax  executions  shall  be  entitled  to  a 
salary  of  $349.78  per  month  for  his  or  her  service  as  ex  officio  sheriff. 
Such  compensation  shall  be  in  addition  to  any  other  compensation  to 
which  such  tax  commissioner  or  tax  collector  is  entitled.  Such  addi¬ 
tional  compensation  shall  not  be  paid  to  any  tax  commissioner  who  is 
compensated  solely  by  the  fee  system  of  compensation;  but  such 
compensation  shall  be  paid  to  any  tax  commissioner  who  is  compen¬ 
sated  in  part  by  fees  and  in  part  by  a  salary.  Such  compensation  shall 
be  paid  in  equal  monthly  installments  from  county  funds.  (Code  1933, 
§  92-4901.1,  enacted  by  Ga.  L.  1972,  p.  822,  §  1;  Code  1933, 
§  91A-1337,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1981,  p.  713, 
§  1;  Ga.  L.  1982,  p.  999,  §§  2,  4;  Ga.  L.  1985,  p.  1115,  §  1;  Ga.  L.  1985, 
p.  1492,  §  1;  Ga.  L.  1994,  p.  237,  §  2;  Ga.  L.  1998,  p.  1159,  §  18;  Ga.  L. 
2001,  p.  902,  §  19;  Ga.  L.  2006,  p.  568,  §  13/SB  450.) 

JUDICIAL  DECISIONS 


Levying  officer  as  necessary  or  in¬ 
dispensable  party  in  action  to  cancel 
sheriff’s  deed.  —  Since  levying  officials 
under  this  statute  have  been  held  not  to 
be  necessary  parties  in  proceedings  to 
cancel  a  sheriff’s  deed  to  a  purchaser  of 
land  by  virtue  of  a  sale  under  a  tax  fi.  fa., 
there  is  clearly  no  authority  upon  which 
they  could  be  found  to  be  indispensable 
parties.  Stith  v.  Hudson,  231  Ga.  520,  202 
S.E.2d  392  (1973). 

Tax  commissioner’s  liability.  —  Tax 

commissioner,  who  was  an  ex-officio  sher¬ 
iff,  under  O.C.G.A.  §  48-5-137,  could  be 
subject  to  a  money  rule  petition  filed  by 
the  holder  of  county  tax  executions  for 


refusing  to  pay  those  executions  from  the 
excess  proceeds  of  tax  sales  of  property; 
the  holder  could  collect  on  the  holder’s 
execution  from  any  property  in  which  the 
taxpayer  had  an  interest,  which  included 
the  excess  proceeds  from  the  tax  sale, 
before  any  payments  to  the  taxpayer,  un¬ 
der  O.C.G.A.  §  48-2-56(a)  and  (b),  so  it 
was  error  for  the  commissioner  to  refuse 
to  pay  the  holder’s  claims.  Scott  v.  Vesta 
Holdings  I,  LLC,  275  Ga.  App.  196,  620 
S.E.2d  447  (2005). 

Property  owner’s  claim  for  damages 
based  on  a  county  tax  commissioner’s  fail¬ 
ure  to  properly  send  notices  required  by 
O.C.G.A.  §§  9-13-13,  48-3-3,  48-3-9(a), 


515 


48-5-137 


REVENUE  AND  TAXATION 


48-5-138 


and  48-4-1  was  barred  by  sovereign  im¬ 
munity;  O.C.G.A.  §§  15-13-2  and 
48-5-137  did  not  render  the  tax  commis¬ 
sioner  liable  as  an  ex-officio  sheriff  be¬ 
cause  the  notices  did  not  constitute  a 


“false  return”  or  legal  neglect  to  make  a 
“proper  return”.  Raw  Properties,  Inc.  v. 
Lawson,  335  Ga.  App.  802,  783  S.E.2d  161 
(2016). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Officers  not  eligible  for  member¬ 
ship  in  annuity  and  benefit  fund.  — 

Tax  collectors  and  tax  commissioners  who 
become  ex  officio  sheriffs  under  the  provi¬ 
sions  of  O.C.G.A.  §  48-5-137  are  not 
thereby  rendered  “peace  officers”  eligible 
for  membership  in  the  Peace  Officers’  An¬ 
nuity  and  Benefit  Fund.  1982  Op.  Att’y 
Gen.  No.  U82-9. 


Principle  of  mandamus  applies  to 
require  a  county  sheriff  to  levy  and 
foreclose  upon  delinquent  taxpayers 

when  the  sheriff  has  not  consented  in 
writing  that  the  tax  commissioner  or  tax 
collector  perform  such  duty  under  this 
statute.  1973  Op.  Att’y  Gen.  No.  U73-16. 


RESEARCH  REFERENCES 

C.J.S.  —  85  C.J.S.,  Taxation,  §  1160  et 
seq. 


48-5-137.1.  Advertising  as  additional  cost  of  execution. 

The  costs  of  all  advertisements  of  property  to  be  sold  under  tax 
execution  by  a  sheriff,  or  tax  collector  or  tax  commissioner  acting  as  an 
ex  officio  sheriff,  when  such  advertisements  are  required  by  law  shall  be 
an  additional  cost  of  the  execution  to  be  satisfied  voluntarily  by  the 
defendant  or  by  levy  and  sale  of  the  property.  (Code  1981,  §  48-5-137.1, 
enacted  by  Ga.  L.  1987,  p.  1049,  §  1.) 

48-5-138.  Cashbook  to  be  kept  by  tax  collectors  and  tax  commis¬ 
sioners;  recording  disbursements;  audit. 

(a)  Each  tax  collector  and  tax  commissioner  shall  keep  a  record  in  the 
form  of  a  cashbook  in  which  he  shall  record  all  items  of  cash  collected  for 
taxes,  the  date  collected,  the  amount  collected,  and  the  name  of  the 
person  for  whose  taxes  the  cash  was  collected.  All  of  such  items, 
amounts,  entries,  and  dates  shall  be  entered  on  the  debit  side  upon  the 
lines  and  in  the  columns  designated  in  the  record  book.  The  entries 
required  to  be  made  by  this  subsection  shall  be  entered  on  the  book  kept 
for  such  purpose  within  15  days  after  payment  of  taxes  is  received. 

(b)  Each  tax  collector  and  tax  commissioner  shall  record  in  the 
cashbook  all  items  of  cash  paid  out  by  him  to  the  authorities  of  the  state 
or  counties,  designating  whether  to  the  state  or  the  counties,  to  whom 
paid  for  either  the  state  or  county,  the  date  each  amount  was  paid,  and 
the  amount  paid.  All  of  such  items,  amounts,  entries,  and  dates  shall  be 
entered  on  the  credit  side  in  the  lines  and  columns  designated  in  the 
record  book. 
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(c)  The  tax  collector  or  tax  commissioner  shall  present  the  record 
book  to  the  county  governing  authority  at  the  times  prescribed  by  law 
for  making  his  report  to  the  governing  authority  so  as  to  permit 
checking  and  auditing  of  the  book,  to  have  the  endorsement  of  the  name 
and  authority  of  the  auditing  official  entered  in  the  book,  and  to  have 
the  date  of  the  entry  noted.  The  checking,  auditing,  and  signature  of  the 
governing  authority  auditing  official  in  the  record  book  shall  at  no  time 
be  construed  as,  nor  is  it  intended  to  be,  a  binding  or  final  settlement 
with  the  tax  collector  or  tax  commissioner.  Each  check,  audit,  and 
signature  shall  be  evidence  only  that  he  has  reported  to  the  county 
governing  authority  as  required  by  law  and  that  the  report  checks  and 
is  in  accord  with  the  record  book  that  the  tax  collector  or  tax  commis¬ 
sioner  is  required  to  keep. 

(d)  The  tax  collector  or  tax  commissioner  shall  make  and  file  an 
accounting  as  required  by  Code  Section  48-5-154.  The  record  book  shall 
be  preserved  by  the  tax  collector  or  tax  commissioner  in  the  tax 
collector’s  or  tax  commissioner’s  office.  The  commissioner  shall  furnish 
the  tax  collectors  and  tax  commissioners  the  book  required  pursuant  to 
this  Code  section  at  the  state’s  expense. 

(e)  Instead  of  the  cashbook  or  record  book  specified  in  this  Code 
section,  a  tax  collector  or  tax  commissioner  is  authorized  to  maintain  a 
computerized  list  showing  the  information  required  under  this  Code 
section,  which  list  shall  be  deemed  to  be  such  cashbook  or  record  book 
for  the  purposes  of  this  article.  (Ga.  L.  1910,  p.  121,  §§  1-4;  Code  1933, 
§§  92-4902,  92-4903,  92-4904,  92-4905;  Ga.  L.  1968,  p.  1115,  §  1;  Code 
1933,  §  91A-1338,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1990,  p. 
1324,  §§  3,  4;  Ga.  L.  2011,  p.  99,  §  92/HB  24.) 


Editor’s  notes.  —  Ga.  L.  2011,  p.  99, 
§  101/HB  24,  not  codified  by  the  General 
Assembly,  provides  that  the  amendment 
of  this  Code  section  by  that  Act  shall  apply 
to  any  motion  made  or  hearing  or  trial 
commenced  on  or  after  January  1,  2013. 


Law  reviews.  —  For  article,  “Evi¬ 
dence,”  see  27  Ga.  St.  U.L.  Rev.  1  (2011). 
For  article  on  the  2011  amendment  of  this 
Code  section,  see  28  Ga.  St.  U.  L.  Rev.  1 
(2011). 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State  time  for  performance  of  acts  by  boards  or 
and  Local  Taxation,  §  769.  officers  as  mandatory  or  directory,  151 

C.J.S.  —  85  C.J.S.,  Taxation,  §  1135.  ALR  248. 

ALR.  —  Provisions  of  tax  statute  as  to 


48-5-139.  Failure  by  tax  collector  or  tax  commissioner  to  keep 
cashbook;  penalty. 


(a)  It  shall  be  unlawful  for  a  tax  collector  or  tax  commissioner  to  fail 
or  refuse  to  keep  a  cashbook,  as  prescribed  by  this  article. 
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(b)  Any  person  who  violates  subsection  (a)  of  this  Code  section  shall 
be  guilty  of  a  misdemeanor.  (Ga.  L.  1910,  p.  123,  §  5;  Code  1933, 
§  92-9916;  Code  1933,  §  91A-9908,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

48-5-140.  Accountability  of  tax  collectors  and  tax  commission¬ 
ers  to  county  governing  authority;  effect  of  failure  to 
account;  appointment  of  successor. 

(a)  It  shall  be  the  duty  of  the  tax  collector  or  tax  commissioner  to 
render  annually  to  the  county  governing  authority  an  account  of  his 
official  actions  respecting  the  county  taxes  and  funds  and  to  make  his 
books,  vouchers,  accounts,  and  all  things  pertaining  to  his  office 
available  for  inspection  by  the  county  governing  authority. 

(b) (1)  The  failure  or  refusal  of  any  tax  collector  or  tax  commissioner 
to  render  the  account  required  by  subsection  (a)  of  this  Code  section 
after  being  so  notified  by  the  governing  authority  of  the  county  shall 
constitute  malpractice  in  office.  Conviction  for  such  malpractice  shall 
subject  the  offender  to  removal  from  office. 

(2)  Pending  the  continuance  of  the  failure  or  refusal  of  the  tax 
collector  or  tax  commissioner  to  render  the  account  after  the  notice  by 
the  governing  authority,  the  governing  authority  shall  suspend  the 
tax  collector  or  tax  commissioner  from  duty  and  an  interim  tax 
collector  or  tax  commissioner  shall  be  appointed  as  provided  in  Code 
Section  48-5-211  to  collect  the  county  taxes  during  the  suspension 
and  until  the  question  of  removal  can  be  passed  upon  and  decided  by 
the  proper  tribunal.  Proper  bonds  as  provided  by  law  shall  be  taken 
from  the  person  so  appointed. 

(3)  The  power  given  by  this  Code  section  to  inquire  into  the  affairs 
of  the  tax  collector  or  tax  commissioner  and  to  suspend  him  from 
office  in  certain  cases  shall  in  no  way  affect  the  tax  collector’s  or  tax 
commissioner’s  own  liability  or  that  of  the  sureties  of  his  official  bond. 
(Ga.  L.  1882-83,  p.  82,  §§  1,  2;  Civil  Code  1895,  §§  418,  419;  Civil 
Code  1910,  §§  527,  528;  Code  1933,  §§  92-4906,  92-4907;  Code  1933, 
§  91A-1339,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1992,  p.  2411, 
§  7.) 


JUDICIAL  DECISIONS 


County  governing  authority  acts  in 
judicial  or  quasi-judicial  capacity.  — 

In  a  proceeding  under  former  Civil  Code 
1910,  §  527  or  §  528  (see  now  O.C.G.A. 
§  36-6-22  or  O.C.GA.  §  48-5-140),  the 


ordinary  (now  county  governing  author¬ 
ity)  acted  in  a  judicial  or  quasi-judicial 
capacity.  Riner  v.  Flanders,  173  Ga.  43, 
159  S.E.  693  (1931). 
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RESEARCH  REFERENCES 

ALR.  —  Provisions  of  tax  statute  as  to  officers  as  mandatory  or  directory,  151 
time  for  performance  of  acts  by  boards  or  ALR  248. 

48-5-141.  Periodic  payment  to  proper  officials  of  money  col¬ 
lected  by  tax  collector  or  commissioner,  sheriff,  or 
constable. 


(a)  The  tax  collector  or  tax  commissioner,  sheriff,  and  constables  in 
each  county  having  a  population  of  30,000  or  more  shall  each  week  pay 
over  to  the  proper  county  officials  as  required  by  law  the  county  taxes 
including,  but  not  limited  to,  any  interest,  penalties,  or  other  amounts 
due  the  county  which  they  have  collected  during  the  week.  Such 
payment  shall  be  made  at  the  same  time  as  the  report  required  by  Code 
Section  48-5-142  and  shall  be  for  the  period  covered  by  the  report. 

(b)  The  tax  collector  or  tax  commissioner,  sheriff,  and  constables  in 
each  county  having  a  population  of  less  than  30,000  shall  every  two 
weeks  pay  over  to  the  proper  county  officials  as  required  by  law  the 
county  taxes  including,  but  not  limited  to,  any  interest,  penalties,  or 
other  amounts  due  the  county  which  they  have  collected  during  the  two 
weeks.  Such  payment  shall  be  made  at  the  same  time  as  the  report 
required  by  Code  Section  48-5-142  and  shall  be  for  the  period  covered  by 
the  report.  (Ga.  L.  1890-91,  p.  105,  §  1;  Civil  Code  1895,  §  955;  Civil 
Code  1910,  §  1222;  Ga.  L.  1925,  p.  81,  §  3;  Code  1933,  §§  92-4910, 
92-4913;  Code  1933,  §  91A-1340,  enacted  by  Ga.  L.  1978,  p.  309,  §  2; 
Ga.  L.  1984,  p.  962,  §  1;  Ga.  L.  1986,  p.  10,  §  48.) 

JUDICIAL  DECISIONS 


Fiduciary  relationship  not  created. 

—  Tax  commissioner  who  pled  guilty  to 
violations  of  O.C.G.A.  §§  48-5-141, 
48-5-142,  and  48-5-148  was  not  a  fiduciary 
of  the  county  for  purposes  of  deciding 
bankruptcy  dischargeability.  These  Code 


sections  created  a  bailor/bailee  relation¬ 
ship,  and  did  not  designate  the  commis¬ 
sioner  as  a  fiduciary,  or  impose 
fiduciary-like  duties.  Utica  Mut.  Ins.  Co.  v. 
Johnson,  203  Bankr.  1017  (Bankr.  S.D. 
Ga.  1997). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Distribution  of  accrued  interest.  — 

Interest  accrued  on  delinquent  taxes  after 
collection  by  the  tax  commissioner  but 
before  the  taxes  are  remitted  to  the  state 
or  locality  should  be  distributed  to  the 


same  political  subdivision  for  which  the 
underlying  tax,  penalty,  and  interest  were 
collected  from  the  taxpayer.  1987  Op.  Att’y 
Gen.  No.  U87-6. 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State  C.J.S.  —  85  C.J.S.,  Taxation,  §§  1140, 
and  Local  Taxation,  §  769.  1141. 
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48-5-142.  Weekly  report  of  taxes  collected  by  tax  collector  or  tax 
commissioner  to  county  governing  authority. 

(a)  The  tax  collector  or  tax  commissioner  in  each  county  having  a 
population  of  30,000  or  more  shall  make  a  weekly  report  to  the 
governing  authority  of  the  county  of  the  aggregate  amount  of  taxes 
collected  for  the  state  and  the  amount  collected  for  the  county  and  shall 
swear  that  the  report  is  a  correct  report  of  the  taxes  collected. 

(b)  The  tax  collector  or  tax  commissioner  in  each  county  having  a 
population  of  less  than  30,000  shall  make  a  report  every  two  weeks  to 
the  county  governing  authority  of  the  aggregate  amount  of  taxes 
collected  during  the  two-week  period.  Each  report  shall  separately 
specify  the  amount  collected  for  the  state  and  the  amount  collected  for 
the  county.  The  tax  collector  or  tax  commissioner  shall  swear  that  the 
report  is  a  correct  report  of  the  taxes  collected.  (Ga.  L.  1890-91,  p.  105, 
§  4;  Ga.  L.  1892,  p.  89,  §  1;  Civil  Code  1895,  §  956;  Civil  Code  1910, 
§  1223;  Ga.  L.  1925,  p.  79,  §  4;  Code  1933,  §§  92-4911,  92-4914;  Code 
1933,  §  91A-1341,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

JUDICIAL  DECISIONS 


Fiduciary  relationship  not  created. 

—  Tax  commissioner  who  pled  guilty  to 
violations  of  O.C.G.A.  §§  48-5-141, 
48-5-142,  and  48-5-148  was  not  a  fiduciary 
of  the  county  for  purposes  of  deciding 
bankruptcy  dischargeability.  These  Code 


sections  created  a  bailor/bailee  relation¬ 
ship,  and  did  not  designate  the  commis¬ 
sioner  as  a  fiduciary,  or  impose 
fiduciary-like  duties.  Utica  Mut.  Ins.  Co.  v. 
Johnson,  203  Bankr.  1017  (Bankr.  S.D. 
Ga.  1997). 


RESEARCH  REFERENCES 


C.J.S.  —  85  C.J.S.,  Taxation,  §  1135.  officers  as  mandatory  or  directory,  151 

ALR.  —  Provisions  of  tax  statute  as  to  ALR  248. 
time  for  performance  of  acts  by  boards  or 

48-5-143.  Monthly  remittance  of  state  taxes  to  commissioner. 

(a)  Except  as  provided  by  subsection  (b)  of  this  Code  section,  the  tax 
collector  or  tax  commissioner  of  each  county  shall  pay  over  to  the 
commissioner  at  least  once  a  month  all  state  taxes  which  he  has 
collected.  Each  monthly  payment  shall  be  made  on  or  before  the 
fifteenth  day  of  each  calendar  month. 

(b)  A  tax  collector  or  tax  commissioner  may  pay  over  state  taxes 
which  he  has  collected  on  a  more  frequent  basis  than  once  a  month 
when  he  so  desires.  (Ga.  L.  1925,  p.  79,  §  2;  Code  1933,  §  92-4912;  Ga. 
L.  1977,  p.  1162,  §  3;  Code  1933,  §  91A-1342,  enacted  by  Ga.  L.  1978, 
p.  309,  §  2.) 
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RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State  C.J.S.  —  84  C.J.S.,  Taxation,  §§  759, 
and  Local  Taxation,  §  769.  772. 

48-5-144.  Furnishing  report  forms  by  commissioner. 

The  commissioner  shall  have  prepared  and  shall  furnish  the  several 
tax  collectors  and  tax  commissioners  suitable  forms  on  which  to  make 
their  reports.  (Ga.  L.  1896,  p.  35,  §  5;  Civil  Code  1910,  §  1217;  Code 
1933,  §  92-4915;  Code  1933,  §  91A-1343,  enacted  by  Ga.  L.  1978,  p. 
309,  §  2.) 

48-5-145.  Effect  of  neglect  of  duty  by  tax  collector  or  tax  com¬ 
missioner. 

If  any  tax  collector  or  tax  commissioner  fails  or  refuses  to  make 
payment,  if  he  makes  a  false  return,  or  if  he  fails  or  refuses  to  file  the 
report  as  required,  it  shall  be  the  duty  of  the  commissioner  or  the 
county  governing  authority  to  report  such  facts  to  the  Governor.  The 
Governor  shall  cause  a  notice  of  the  failure,  refusal,  or  making  of  a  false 
return  to  be  served  on  the  tax  collector  or  tax  commissioner  for  him  to 
show  cause  why  he  should  not  be  removed  from  office.  If  the  tax 
collector  or  tax  commissioner  fails  to  make  a  proper  excuse  within  ten 
days,  it  shall  be  the  duty  of  the  Governor  to  remove  the  offending 
official.  (Ga.  L.  1892,  p.  89,  §  1;  Civil  Code  1895,  §  957;  Civil  Code  1910, 
§  1224;  Ga.  L.  1925,  p.  79,  §  5;  Code  1933,  §  92-4916;  Code  1933, 
§  91A-1344,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

Cross  references.  —  Liability  of  offi-  in  payment  of  taxes  or  assessments 
cer  charged  with  collection  of  taxes  for  charged  upon  registered  land,  §  44-2-176. 
failure  to  note  in  title  register  delinquency 


JUDICIAL  DECISIONS 


Cited  in  DeKalb  County  Sch.  Dist.  v. 
Ga.  State  Bd.  of  Educ.,  294  Ga.  349,  751 
S.E.2d  827  (2013). 


RESEARCH  REFERENCES 


ALR.  —  Provisions  of  tax  statute  as  to  officers  as  mandatory  or  directory,  151 
time  for  performance  of  acts  by  boards  or  ALR  248. 
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48-5-146.  Receipt  of  checks  or  money  orders  by  tax  commis¬ 
sioner  or  tax  collector;  liability  for  unpaid  checks  or 
money  orders;  penalty. 

(a)  No  tax  commissioner  or  tax  collector  shall  be  personally  liable  for 
unpaid  checks  or  money  orders  received  in  payment  of  taxes  and  license 
fees  when: 

(1)  The  county  governing  authority  has  authorized  the  receipt  of 
personal,  company,  certified,  treasurer’s,  or  cashier’s  checks,  or  bank, 
postal,  or  express  money  orders  in  payment  of  taxes  and  license  fees; 

(2)  The  tax  commissioner  or  tax  collector  has  received  such  checks 
or  money  orders  to  the  extent  and  under  the  conditions  prescribed  by 
the  governing  authority; 

(3)  The  tax  commissioner  or  tax  collector  has  made  written  de¬ 
mand  for  payment  by  the  taxpayer  on  whose  account  the  unpaid 
check  or  money  order  was  tendered  within  30  days  after  the  notifi¬ 
cation  to  the  tax  commissioner  or  tax  collector  of  the  dishonor  of  the 
check  or  money  order;  such  demand  shall  be  sent  by  certified  mail  or 
statutory  overnight  delivery  to  the  taxpayer’s  last  address  as  it 
appears  on  the  latest  records  of  the  tax  commissioner  or  tax  collector; 
and 

(4)  In  all  cases  where  payment  is  not  received  within  20  days  after 
the  mailing  of  the  demand  specified  in  paragraph  (3)  of  this  subsec¬ 
tion,  the  tax  commissioner  or  tax  collector  has  initiated  within  40 
days  after  such  mailing  at  least  one  of  the  rights  and  remedies 
allowed  him  by  law  for  the  enforcement  of  the  collection  and  payment 
of  taxes  and  license  fees. 

(b)  A  check  or  money  order,  when  authorized,  shall  be  deemed  to  be 
payment  as  of  the  time  it  is  received  by  the  tax  commissioner  or  tax 
collector,  provided  the  check  or  money  order  is  duly  paid  upon  presen¬ 
tation  to  the  drawee.  The  time  of  receipt  as  shown  by  the  records  of  the 
tax  commissioner  or  tax  collector  shall  be  prima  facie  correct  as  to  the 
time  of  actual  receipt. 

(c)  If  a  check  or  money  order  so  received  is  not  duly  paid,  the  person 
on  whose  account  the  check  or  money  order  was  tendered  shall  remain 
liable  for  the  payment  of  the  tax  or  license  fee  and  for  all  legal  penalties 
and  additions  to  the  same  extent  as  if  the  check  or  money  order  had  not 
been  tendered.  Delay  in  the  presentation  of  a  check  or  money  order  for 
payment  shall  not  remove  this  liability. 

(d)  If  any  certified  check,  treasurer’s  check,  cashier’s  check,  or  money 
order  so  received  is  not  duly  paid,  the  tax  commissioner  or  tax  collector, 
in  addition  to  the  right  to  exact  payment  from  the  party  originally 
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obligated  for  the  payment,  shall  have  a  lien  for  the  amount  of  the  check 
or  money  order  upon  all  assets  of  the  bank  or  trust  company  on  which 
drawn  or  for  the  amount  of  the  money  order  upon  all  the  assets  of  the 
issuer  of  the  money  order.  The  amount  of  the  lien  shall  be  paid  out  of  the 
assets  of  the  bank,  trust  company,  or  issuer  in  preference  to  any  other 
claims  whatsoever  against  the  bank,  trust  company,  or  issuer. 

(e)  If  any  check  or  money  order  tendered  to  the  tax  commissioner  or 
tax  collector  as  payment  of  any  tax  or  license  fee  is  not  duly  paid  when 
presented  to  the  drawee  or  issuer  for  payment,  in  addition  to  any  other 
penalties  provided  by  law,  there  shall  be  paid  as  a  penalty  by  the  person 
who  tendered  the  check  or  money  order  upon  notice  and  demand  of  the 
tax  commissioner  or  tax  collector,  in  the  same  manner  as  tax,  an 
amount  equal  to  1  percent  of  the  amount  of  the  check  or  money  order, 
except  that,  if  the  amount  of  the  check  or  money  order  is  less  than 
$500.00,  the  penalty  under  this  Code  section  shall  be  the  lesser  of  $5.00 
or  the  amount  of  the  check  or  money  order.  This  subsection  shall  not 
apply  if  the  person  who  tendered  the  check  or  money  order  shows  to  the 
satisfaction  of  the  tax  commissioner  or  tax  collector  that  it  was  tendered 
in  good  faith  and  with  reasonable  cause  to  believe  it  would  be  duly  paid. 
(Ga.  L.  1976,  p.  1044,  §  1;  Code  1933,  §  91A-1347,  enacted  by  Ga.  L. 
1978,  p.  309,  §  2;  Ga.  L.  1982,  p.  3,  §  48;  Ga.  L.  2000,  p.  1589,  §  3.) 

Editor’s  notes.  —  Ga.  L.  2000,  p.  1589,  Cross  references.  —  Commercial  pa- 
§  16,  not  codified  by  the  General  Assem-  per,  T.  11,  A.  3. 
bly,  provides  that  the  amendment  to  this 
Code  section  is  applicable  with  respect  to 
notices  delivered  on  or  after  July  1,  2000. 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State  C.J.S.  —  85  C.J.S.,  Taxation,  §  1140  et 
and  Local  Taxation,  §  769,  779.  seq. 

48-5-147.  Use  of  lock  box  system  for  mailed  tax  returns  and 
payments. 

(a)  The  governing  authority  of  each  county,  municipality,  and  other 
political  subdivision  of  the  state  may  enter  into  a  contract  for  a  lock  box 
system  with  any  bank  in  this  state  to  have  the  bank  receive,  process, 
and  deposit  mailed  tax  returns  and  payments. 

(b)  In  any  county  of  this  state  in  which  the  county  tax  collector  or  tax 
commissioner  receives  mailed  tax  payments  or  otherwise  collects  taxes 
for  the  county  as  well  as  for  one  or  more  municipalities  lying  wholly  or 
partially  within  the  county,  the  county  tax  collector  or  tax  commissioner 
may  enter  into  a  contract  for  a  lock  box  system  described  by  subsection 
(a)  of  this  Code  section  on  behalf  of  the  county  and  any  such  munici¬ 
pality,  provided  such  contract  is  approved  by  the  governing  authority  of 
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the  county  and  by  the  governing  authority  of  any  municipality  whose 
tax  payments  are  covered  by  such  contract.  A  tax  collector  or  tax 
commissioner  and  any  such  officer’s  surety  shall  not  be  liable  for  any 
tax  payments  mailed  directly  to  a  bank  as  the  depository  under  a 
contract  for  a  lock  box  system  authorized  by  this  subsection.  Any 
contract  for  a  lock  box  system  under  this  subsection  shall  require  a 
detailed  accounting  by  the  depository  of  all  tax  payments  received  by 
the  depository  and  shall  provide  for  such  other  matters  as  may  be 
necessary  to  fully  protect  the  interests  of  the  taxpayers,  tax  officials, 
and  local  governing  authorities  affected  by  the  contract  for  a  lock  box 
system.  (Ga.  L.  1977,  p.  672,  §  1;  Code  1933,  §  91A-1348,  enacted  by 
Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1987,  p.  374,  §  1.) 

48-5-148.  Interest  on  unpaid  taxes;  rate;  record  of  interest  and 
taxes  collected. 

(a) (1)  Except  as  otherwise  expressly  provided  for  by  law,  ad  valorem 
taxes  due  the  state  or  any  county  remaining  unpaid  on  December  20 
in  each  year  shall  bear  interest  at  the  rate  specified  in  Code  Section 
48-2-40  from  December  20,  and  each  tax  collector  and  tax  commis¬ 
sioner  shall  collect  the  interest  on  unpaid  taxes  and  account  for  such 
interest  in  his  final  settlement. 

(2)  The  minimum  interest  payment  on  unpaid  taxes  shall  be  $1.00. 

(3)  In  the  discretion  of  the  tax  commissioner,  a  taxpayer  shall  have 
the  option  of  receiving  notices  of  taxes  due  via  electronic  transmission 
in  lieu  of,  or  in  addition  to,  receiving  a  paper  bill  via  first-class  mail. 
The  tax  bill  shall  be  transmitted  to  the  taxpayer  via  e-mail,  with 
delivery  or  read  receipt  requested,  in  portable  document  format  using 
all  e-mail  addresses  provided  by  the  taxpayer,  and  the  date  shown  on 
such  transmission  shall  serve  as  a  postmark.  In  any  instance  where 
such  transmission  proves  undeliverable,  the  tax  commissioner  shall 
mail  a  bill  to  the  address  of  record  as  found  in  the  county  board  of  tax 
assessors’  records.  Each  taxpayer  shall  be  afforded  60  days  from  date 
of  postmark  to  make  full  payment  of  taxes  due  before  the  taxes  shall 
bear  interest  as  provided  in  this  Code  section.  The  time  period  for 
payment  provided  for  by  this  paragraph  shall  not  apply  in  those 
counties  in  which  a  lesser  time  has  been  provided  by  law. 

(b)  Each  tax  collector  and  tax  commissioner  shall  keep  a  record 
showing  the  amount  of  interest  collected  from  delinquent  or  defaulting 
taxpayers,  the  date  upon  which  the  taxes  and  interest  were  collected, 
and  the  name  of  the  person  from  whom  the  tax  and  interest  were 
collected. 

(c)  Any  provision  of  law  (except  Code  Section  48-5-511)  to  the 
contrary  notwithstanding,  in  each  county  having  a  population  of  not 
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less  than  71,500  nor  more  than  73,000  according  to  the  United  States 
decennial  census  of  1990  or  any  future  such  census,  all  ad  valorem 
taxes  due  the  county  and  the  state  remaining  unpaid  on  November  20 
of  each  year  shall  bear  interest  at  the  rate  specified  in  Code  Section 
48-2-40  from  November  20.  On  November  20  of  each  year,  the  local  tax 
officials  shall  issue  executions  against  each  delinquent  or  defaulting 
taxpayer  in  their  respective  counties  and  shall  otherwise  comply  with 
subsection  (a)  of  Code  Section  48-5-161. 

(d)  Any  provision  of  law  except  Code  Section  48-5-511  to  the  contrary 
notwithstanding,  in  each  county  having  a  population  of  not  less  than 
71,500  and  not  more  than  75,000  according  to  the  United  States 
decennial  census  of  1990  or  any  future  such  census,  all  ad  valorem 
taxes  due  the  county  and  the  state  remaining  unpaid  on  October  20  of 
each  year  shall  bear  interest  at  the  highest  legal  rate  provided  by  law 
from  that  date.  On  October  20  of  each  year,  the  local  tax  officials  shall 
issue  executions  against  each  delinquent  or  defaulting  taxpayer  in  their 
respective  counties  and  shall  otherwise  comply  with  subsection  (a)  of 
Code  Section  48-5-161.  (Ga.  L.  1917,  p.  197,  §§  1,  2;  Code  1933, 
§§  92-5001,  92-5003;  Ga.  L.  1970,  p.  446,  §  1;  Ga.  L.  1972,  p.  3921,  §  2; 
Ga.  L.  1975,  p.  835,  §  1;  Code  1933,  §  91A-1349,  enacted  by  Ga.  L. 
1978,  p.  309,  §  2;  Ga.  L.  1979,  p.  538,  §  3;  Ga.  L.  1980,  p.  10,  §  13;  Ga. 
L.  1981,  p.  1857,  §§  17,  18;  Ga.  L.  1982,  p.  575,  §§  3,  10;  Ga.  L.  1983, 
p.  3,  §  37;  Ga.  L.  1984,  p.  22,  §  48;  Ga.  L.  1992,  p.  1189,  §  1;  Ga.  L. 
1992,  p.  1211,  §  1;  Ga.  L.  2015,  p.  1219,  §  8/HB  202.) 


The  2015  amendment,  effective  Janu¬ 
ary  1,  2016,  substituted  the  present  pro¬ 
visions  of  paragraph  (a)(3)  for  the  former 
provisions,  which  read:  “After  notices  of 
taxes  due  are  mailed  out,  each  taxpayer 
shall  be  afforded  60  days  from  date  of 


postmark  to  make  full  payment  of  taxes 
due  before  the  taxes  shall  bear  interest  as 
provided  in  this  Code  section.  This  para¬ 
graph  shall  not  apply  in  those  counties  in 
which  a  lesser  time  has  been  provided  by 
law.” 


JUDICIAL  DECISIONS 


Fiduciary  relationship  not  created. 

—  Tax  commissioner  who  pled  guilty  to 
violations  of  O.C.G.A.  §§  48-5-141, 
48-5-142,  and  48-5-148  was  not  a  fiduciary 
of  the  county  for  purposes  of  deciding 
bankruptcy  dischargeability.  These  Code 
sections  created  a  bailor/bailee  relation¬ 
ship,  and  did  not  designate  the  commis¬ 
sioner  as  a  fiduciary,  or  impose 
fiduciary-like  duties.  Utica  Mut.  Ins.  Co.  v. 
Johnson,  203  Bankr.  1017  (Bankr.  S.D. 
Ga.  1997). 

Statute  applies  to  taxes  legally  due. 

—  Statute,  providing  for  the  payment  of 
interest  on  taxes  remaining  unpaid  after 
December  20  in  each  year,  applies  to  taxes 


that  are  legally  due  for  each  year.  Alexan¬ 
der  v.  Blackmon,  233  Ga.  235,  210  S.E.2d 
736  (1974). 

Interest  on  taxes  owed  by  bank 
which  accrued  after  bank’s  failure.  — 

When  a  bank  fails  and  goes  into  the  hands 
of  the  superintendent  of  banks  (now  De¬ 
partment  of  Banking  and  Finance)  for 
liquidation,  the  assets  in  the  superinten¬ 
dent’s  (now  department’s)  possession  in 
the  next  year  are  subject  to  ad  valorem 
taxation  for  that  year,  according  to  the 
general  rule  as  to  taxation.  Taxes  so  ac¬ 
cruing,  after  the  bank  fails,  are  payable  as 
such,  with  interest  from  maturity,  and  do 
not  constitute  a  mere  expense  of  adminis- 
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tration  to  be  paid  by  the  superintendent 
(now  department)  without  interest. 
Tharpe  v.  Gormley,  184  Ga.  605,  192  S.E. 
211  (1937). 

Postmarks  are  not  required  on  tax 
bills  or  notices  mailed  out  by  the  county; 
the  reference  to  the  “date  of  the  postmark” 
in  paragraph  (a)(3)  is  merely  for  the  pur¬ 
pose  of  providing  a  computational  marker 


for  measuring  when  the  county  is  autho¬ 
rized  to  charge  interest  after  the  statutory 
due  date  and,  therefore,  even  though  tax¬ 
payers  received  tax  notices  without  post¬ 
marks,  the  county  was  authorized  to  as¬ 
sess  penalties  and  interest  on  taxes  more 
than  90  days  past  due.  Averett  v.  Troup 
County,  219  Ga.  App.  74,  464  S.E. 2d  32 
(1995). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Counties  mailing  tax  bills  October 
22  or  later.  —  Paragraph  (a)(3)  super¬ 
sedes  the  December  20  due  date  in  coun¬ 
ties  which  mail  their  tax  bills  on  or  after 


October  22,  assuming  that  a  period  of  less 
than  60  days  has  not  been  provided  for  by 
law.  1982  Op.  Att’y  Gen.  No.  U82-19. 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State  C.J.S.  —  85  C.J.S.,  Taxation,  §§  1738, 
and  Local  Taxation,  §  742.  1750  et  seq. 

48-5-149.  Rate  of  interest  and  penalty  on  delinquent  ad  valorem 
taxes  in  certain  counties;  application  during  appeal  of 
assessment. 

Reserved.  Repealed  by  Ga.  L.  1994,  p.  237,  §  2,  effective  July  1,  1994. 

Editor’s  notes.  —  This  Code  section  enacted  by  Ga.  L.  1980,  p.  353,  §  1;  Ga.  L. 
was  based  on  Code  1933,  §  91A-1349.1,  1983,  p.  752,  §  1. 

48-5-150.  Alternative  provisions  for  interest  and  final  settle¬ 
ments;  rate  of  interest;  reports;  forfeiture  of  commis¬ 
sions. 


(a)  The  governing  authority  of  any  county,  with  the  approval  of  the 
tax  collector  or  tax  commissioner,  may  provide  by  resolution  that  all 
taxes  due  the  state  or  the  county  remaining  unpaid  either  on  November 
15  or  December  1  in  each  year  as  specified  in  such  resolution  shall  bear 
interest  at  the  rate  specified  in  Code  Section  48-2-40  from  the  date 
specified  in  the  resolution.  The  tax  collector  or  tax  commissioner  shall 
collect  the  interest  on  the  unpaid  taxes  and  account  for  such  interest  in 
his  final  settlement. 

(b)  On  the  date  specified  in  the  resolution  in  each  year  in  the  counties 
in  which  the  governing  authority,  with  the  approval  of  the  tax  collector 
or  tax  commissioner,  has  changed  the  date  on  which  state  and  county 
taxes  are  due,  the  tax  collector  or  tax  commissioner  shall  furnish  to  the 
commissioner  and  to  the  county  governing  authority  a  report  showing 
the  amount  of  state  taxes  and  the  amount  of  county  taxes  remaining 
unpaid  on  the  tax  digest.  Every  30  days  thereafter  until  a  final 
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settlement  is  made  with  both  the  state  and  the  county,  the  tax  collector 
or  tax  commissioner  shall  furnish  to  the  commissioner  and  the  county 
governing  authority  a  report  showing  the  amount  of  state  taxes 
collected  and  the  amount  of  county  taxes  collected  after  the  date 
specified  in  the  resolution  to  the  date  of  rendering  the  report.  Each 
report  shall  show  also  the  amount  of  interest  collected  from  delinquent 
or  defaulting  taxpayers. 

(c)  Each  tax  collector  or  tax  commissioner  in  counties  in  which  the 
governing  authority,  with  the  approval  of  the  tax  collector  or  tax 
commissioner,  has  changed  the  date  on  which  state  and  county  taxes 
are  due  shall  make  final  settlements  with  both  the  state  and  the  county 
within  four  months  after  the  date  specified  in  the  resolution  of  the  year 
in  which  the  taxes  become  due,  unless  the  time  for  the  settlement  is 
extended  by  the  commissioner  as  authorized  by  Code  Section  48-5-154. 
Upon  failure  of  any  tax  collector  or  tax  commissioner  to  make  final 
settlement  within  the  time  provided  in  this  subsection,  the  tax  collector 
or  tax  commissioner  shall  forfeit  one-fourth  of  his  commissions  unless 
some  good  and  sufficient  reason  rendering  the  making  of  the  final 
settlement  impossible  is  given.  (Code  1933,  §§  92-5001.1,  92-5002.1, 
92-5004.1,  enacted  by  Ga.  L.  1975,  p.  1252,  §§  1-3;  Code  1933, 
§  91A-1357,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1980,  p.  10, 
§  14;  Ga.  L.  1990,  p.  289,  §  1.) 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State  C.J.S.  —  85  C.J.S.,  Taxation,  §§  1738, 
and  Local  Taxation,  §  742.  1750  et  seq. 

48-5-151.  Interest  payments  by  tax  collectors  and  tax  commis¬ 
sioners. 


All  interest  collected  by  tax  collectors  and  tax  commissioners  shall  be 
paid  by  them  to  the  state  and  county  at  the  time  and  in  the  manner  that 
taxes  are  required  to  be  paid.  (Ga.  L.  1917,  p.  197,  §  5;  Code  1933, 
§  92-5005;  Code  1933,  §  91A-1358,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Distribution  of  accrued  interest.  — 

Interest  accrued  on  delinquent  taxes  after 
collection  by  the  tax  commissioner  but 
before  the  taxes  are  remitted  to  the  state 
or  locality  should  be  distributed  to  the 


same  political  subdivision  for  which  the 
underlying  tax,  penalty,  and  interest  were 
collected  from  the  taxpayer.  1987  Op.  Att’y 
Gen.  No.  U87-6. 


RESEARCH  REFERENCES 


C.J.S.  —  85  C.J.S. ,  Taxation,  §  1142. 
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48-5-152.  Effect  of  failure  to  collect  interest  and  make  reports 
and  settlements;  penalty. 

The  failure  or  refusal  of  any  tax  collector  or  tax  commissioner  to  carry 
out  any  of  the  provisions  contained  in  Code  Section  48-5-148,  48-5-150, 
48-5-151,  or  48-5-153  shall  constitute  malpractice  in  office.  A  conviction 
for  such  malpractice  shall  subject  the  offender  to  removal  from  office. 
(Ga.  L.  1917,  p.  197,  §  6;  Code  1933,  §  92-5006;  Code  1933, 
§  91A-1359,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

RESEARCH  REFERENCES 

C.J.S.  —  67  C.J.S.,  Officers  and  Public 
Employees,  §  235  et  seq. 

48-5-153.  Reports  of  unpaid  taxes  by  tax  collector  and  tax 
commissioner  to  commissioner  and  county  governing 
authority;  final  settlement  period. 

(a)  On  December  20  in  each  year  each  tax  collector  or  tax  commis¬ 
sioner  shall  furnish  to  the  commissioner  and  to  the  county  governing 
authority,  upon  the  request  of  either,  a  report  showing  the  amount  of 
state  taxes  and  the  amount  of  county  taxes  remaining  unpaid  on  the  tax 
digest  and,  every  30  days  thereafter  until  a  final  settlement  is  made 
with  both  the  state  and  the  county,  shall  furnish  to  the  commissioner 
and  the  governing  authority,  upon  the  request  of  either,  a  report 
showing  the  amount  of  state  taxes  collected  and  the  amount  of  county 
taxes  collected  from  December  20  to  the  date  of  rendering  the  report. 
Each  report  shall  also  show  the  amount  of  interest  collected  from  the 
delinquent  or  defaulting  taxpayers. 

(b)  Each  tax  collector  or  tax  commissioner  shall  make  final  settle¬ 
ments  of  accounts  with  both  the  state  and  the  county  and  shall  pay  over 
all  amounts  due  the  state  and  county  within  four  months  from  Decem¬ 
ber  20  of  the  year  in  which  taxes  become  due,  unless  the  time  for  the 
settlement  is  extended  by  the  commissioner  as  authorized  by  Code 
Section  48-5-154.  Upon  failure  of  any  tax  collector  or  tax  commissioner 
to  make  final  settlement  and  payment  within  the  time  provided  in  this 
subsection,  the  tax  collector  or  tax  commissioner  shall  forfeit  one-fourth 
of  his  commissions  unless  some  good  and  sufficient  reason  rendering 
the  timely  making  of  the  final  settlement  impossible  is  given. 

(c)  With  respect  to  any  county  operating  on  a  fiscal  year  basis,  the 
settlement  period  of  subsection  (b)  of  this  Code  section  shall  be  within 
four  months  following  the  end  of  such  fiscal  year.  (Ga.  L.  1917,  p.  197, 
§§  2,  4;  Ga.  L.  1933,  p.  78,  §  10;  Code  1933,  §§  92-5002,  92-5004;  Code 
1933,  §  91A-1350,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1979,  p. 
5,  §  37;  Ga.  L.  1990,  p.  1324,  §  5;  Ga.  L.  1991,  p.  668,  §  2.) 
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Cross  references.  —  Duty  of  officers 
charged  with  collection  of  taxes  to  note  in 
title  register  any  delinquent  taxes  or  as- 

RESEARCH 

Am.  Jur.  2d.  —  72  An.  Jur.  2d,  State 
and  Local  Taxation,  §  769. 

C.J.S.  —  85  C.J.S.,  Taxation,  §§  1135, 
1137. 

ALR.  —  Effect  of  certificate  or  state¬ 
ment  of  treasurer  or  other  public  official 
regarding  unpaid  taxes  or  assessments 


sessments  charged  upon  registered  land, 
§  44-2-176. 


REFERENCES 

against  specific  property,  107  ALR  568;  21 
ALR2d  1273. 

Effect  of  certificate,  statement  (or  re¬ 
fusal  thereof),  or  error  by  tax  collector  or 
other  public  officer  regarding  unpaid 
taxes  or  assessments  against  specific 
property,  21  ALR2d  1273. 


48-5-154.  Annual  accounting  reports;  citations  for  default,  neg¬ 
ligence,  or  bad  faith;  approval  in  whole  or  in  part. 


Annually  on  or  before  April  20,  unless  the  time  is  extended  by  the 
commissioner  for  cause  which  the  commissioner  deems  sufficient,  each 
tax  collector  or  tax  commissioner  shall  make  and  file  an  accounting 
with  the  commissioner  as  to  state  taxes  and  with  the  governing 
authority  of  his  county  as  to  county  taxes  for  the  preceding  year,  in 
which  the  accounts  of  the  tax  collector  or  tax  commissioner  shall  be 
fully  stated  and  uncollected  items  on  the  digest  of  the  preceding  year 
shall  be  listed  in  detail.  The  tax  collector  or  tax  commissioner  shall  set 
opposite  each  item  the  reason  why  the  item  has  not  been  collected  and 
the  name  of  the  officer  in  whose  hands  the  tax  execution  is  or,  if  no 
execution  has  been  issued,  the  reason  why  it  has  not  been  issued,  and 
such  further  information  as  the  commissioner  or  the  county  governing 
authority,  as  the  case  may  be,  shall  require.  If  the  commissioner  or  the 
county  governing  authority  finds  that  all  collections  made  up  to  the 
date  of  the  accounting  have  been  properly  accounted  for  by  the  tax 
collector  or  tax  commissioner,  an  order  to  that  effect  shall  be  entered  by 
the  commissioner  or  the  county  governing  authority.  If  it  appears  that 
there  is  any  default  in  accounting  for  collections  made,  the  tax  collector 
or  tax  commissioner  and  his  sureties  shall  be  promptly  cited  as 
provided  by  law  to  make  good  the  default.  The  commissioner  and  the 
county  governing  authority  shall  have  the  jurisdiction  and  power  to 
correct  all  errors  in  the  digests,  to  order  abatement  or  cancellation  of 
taxes  erroneously  assessed,  and  to  make  other  adjustments  in  the 
digests  of  a  similar  nature  and  to  reflect  the  same  in  the  account  as 
stated.  Regarding  uncollected  items  not  relieved  against  in  the  manner 
stated,  the  commissioner  or  the  county  governing  authority,  as  the  case 
may  be,  shall  ascertain  whether  failure  to  collect  the  item  or  any  part 
of  the  item  has  been  due  to  negligence  or  bad  faith  on  the  part  of  the  tax 
collector  or  tax  commissioner.  If  the  commissioner  or  the  county 
governing  authority  is  of  the  opinion  that  there  is  sufficient  evidence  of 
negligence  or  bad  faith  to  justify  a  citation  as  for  a  default,  a  citation 
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shall  be  issued  against  the  tax  collector  or  tax  commissioner  and  his 
sureties.  Otherwise,  and  unless  a  default  appears  in  the  proper  ac¬ 
counting  for  collections  made  by  the  tax  collector  or  tax  commissioner, 
the  accounts  of  the  tax  collector  or  tax  commissioner  shall  be  approved. 
If  an  account  is  disapproved  in  part,  if  there  are  uncollected  items  with 
respect  to  the  failure  of  collection  of  which  no  negligence  or  bad  faith  on 
the  part  of  the  tax  collector  or  tax  commissioner  appears,  the  commis¬ 
sioner  or  county  governing  authority  shall  approve  them  and  in  detail 
shall  state  in  what  part  the  account  is  approved  and  in  what  part  and 
for  what  reasons  the  account  is  not  approved.  An  approved  account  or 
approved  part  of  an  account  shall  be  prima  facie  conclusive  of  its 
correctness  as  of  the  date  of  the  approval  and,  unless  its  correctness  is 
challenged  in  a  citation  or  in  an  action  brought  within  two  years  from 
the  date  of  the  approval,  shall  be  absolutely  conclusive  of  the  correct¬ 
ness  of  the  account  or  of  the  approved  parts  of  the  account  as  of  the  date 
of  the  approval.  (Ga.  L.  1933,  p.  78,  §  10;  Code  1933,  §  89-827;  Code 
1933,  §  91A-1351,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State 
and  Local  Taxation,  §  769. 

C.J.S.  —  85  C.J.S.,  Taxation,  §  1137. 

ALR.  —  Effect  of  certificate  or  state¬ 
ment  of  treasurer  or  other  public  official 
regarding  unpaid  taxes  or  assessments 
against  specific  property,  107  ALR  568;  21 
ALR2d  1273. 


Provisions  of  tax  statute  as  to  time  for 
performance  of  acts  by  boards  or  officers 
as  mandatory  or  directory,  151  ALR  248. 

Effect  of  certificate,  statement  (or  re¬ 
fusal  thereof),  or  error  by  tax  collector  or 
other  public  officer  regarding  unpaid 
taxes  or  assessments  against  specific 
property,  21  ALR2d  1273. 


48-5-155.  Removal  or  suspension  of  tax  collector  or  tax  commis¬ 
sioner  failing  to  account  or  defaulting;  opportunity 
for  hearing;  citation. 


If  any  tax  collector  or  tax  commissioner  fails  to  submit  his  account  for 
settlement  by  April  20  or  within  such  further  time,  not  exceeding  four 
months,  as  is  allowed  by  the  commissioner  or,  if  on  examination  of  the 
account,  defaults  are  ascertained  which  are  not  promptly  cured  by  the 
tax  collector  or  tax  commissioner,  the  commissioner  or  the  county 
governing  authority  shall  report  such  facts  to  the  Governor  who,  after 
giving  the  tax  collector  or  tax  commissioner  opportunity  to  be  heard 
(unless  the  tax  collector  or  tax  commissioner  absconds  or  absents 
himself  from  the  state  or  otherwise  cannot  be  given  notice),  shall  have 
the  power  to  suspend  him  or  remove  him  from  office;  and  the  commis¬ 
sioner  and  the  county  governing  authority  shall  proceed  to  cite  the 
delinquent  tax  collector  or  tax  commissioner  and  his  surety.  (Ga.  L. 
1933,  p.  78,  §  10;  Code  1933,  §  89-828;  Code  1933,  §  91A-1352,  enacted 
by  Ga.  L.  1978,  p.  309,  §  2.) 
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JUDICIAL  DECISIONS 


Cited  in  DeKalb  County  Sch.  Dist.  v. 
Ga.  State  Bd.  of  Educ.,  294  Ga.  349,  751 
S.E.2d  827  (2013). 


RESEARCH  REFERENCES 

C.J.S.  —  67  C.J.S.,  Officers  and  Public 
Employees,  §  227  et  seq. 

48-5-156.  Surety’s  right  to  demand  release  from  future  liability; 

office  vacated  by  failure  to  provide  new  bond;  liability 
of  new  surety. 

The  surety  on  the  bond  of  the  tax  collector  or  tax  commissioner  shall 
also  have  the  right  to  report  the  failure  to  account  for  the  default 
alleged  by  the  commissioner  or  the  county  governing  authority  to  the 
Governor  and  to  demand  a  release  from  future  liability  on  the  bond  of 
the  tax  collector  or  tax  commissioner.  The  Governor,  upon  such  demand, 
shall  order  the  tax  collector  or  tax  commissioner  to  make  a  new  bond  or 
bonds  within  a  time  to  be  set,  not  exceeding  30  days.  Upon  the  tax 
collector’s  or  tax  commissioner’s  default  in  so  doing,  the  Governor  shall 
declare  the  officer  removed  and  the  office  vacant.  Upon  the  office  being 
declared  vacant  or  upon  the  new  bond  being  given,  the  moving  surety 
shall  be  discharged  from  all  future  liability.  Unless  the  Governor 
requires  that  the  sureties  on  the  new  bond  shall  assume  concurrent 
liability  with  the  sureties  on  the  old  bond,  the  sureties  on  the  new  bond 
shall  be  liable  only  for  future  defaults  and  the  sureties  on  the  old  for  the 
preexisting  defaults.  (Ga.  L.  1933,  p.  78,  §  10;  Code  1933,  §  89-829; 
Code  1933,  §  91A-1353,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

RESEARCH  REFERENCES 

C.J.S.  —  85  C.J.S.,  Taxation,  §  1149.  acts  of  latter  toward  individual  taxpayer, 

ALR.  —  Liability  of  sureties  on  bond  of  127  ALR  857. 
tax  collector  for  illegal  or  unauthorized 

48-5-157.  Transfer  of  executions  to  tax  collector,  tax  commis¬ 
sioner,  or  surety  held  liable  for  failure  to  collect  taxes; 
subrogation. 

If  a  tax  collector,  tax  commissioner,  or  his  sureties  are  held  liable  on 
proceedings  by  citation,  on  appeal,  or  in  any  other  action  for  having 
failed  by  reason  of  his  negligence  or  bad  faith  to  collect  any  taxes,  the 
tax  collector  or  tax  commissioner,  or  his  surety  paying  off  any  liability 
thus  established,  shall  be  entitled  to  have  the  tax  execution  or  execu¬ 
tions  transferred  to  him.  If  the  execution  or  executions  relate  both  to 
state  and  county  taxes,  the  commissioner  and  the  county  governing 
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authority,  or  either  of  them,  may  make  the  transfer  as  to  both  state  and 
county  taxes  and  any  other  tax  included  in  the  execution.  As  to  such 
taxes,  the  tax  collector,  tax  commissioner,  or  his  surety  paying  the 
judgment,  order,  or  decree  fixing  liability  for  the  taxes  shall  be 
subrogated  to  all  the  rights  of  the  state,  county,  and  other  public  body 
for  whose  benefit  the  tax  was  levied.  (Ga.  L.  1933,  p.  78,  §  10;  Code 
1933,  §  89-831;  Code  1933,  §  91A-1355,  enacted  by  Ga.  L.  1978,  p.  309, 
§  2.) 


RESEARCH  REFERENCES 


C.J.S.  —  83  C.J.S.,  Subrogation,  §  1  et  tax  collector  for  illegal  or  unauthorized 
seq.  85  C.J.S. ,  Taxation,  §§  1137,  1146.  acts  of  latter  toward  individual  taxpayer, 
ALR.  —  Liability  of  sureties  on  bond  of  127  ALR  857. 

48-5-158.  Nonliability  of  tax  collector,  tax  commissioner,  and 
surety  for  failure  to  collect  taxes. 

Neither  a  tax  collector,  tax  commissioner,  nor  his  surety  shall  be 
liable  for  failure  to  collect  any  state,  county,  or  other  taxes  from 
delinquent  taxpayers  if  he  or  his  surety  shall  make  it  appear  that: 

(1)  By  reason  of  the  insolvency  of  the  taxpayer,  the  tax  collector  or 
tax  commissioner  could  not  by  ordinary  care  and  diligence  collect  the 
tax; 

(2)  The  tax  collector  or  tax  commissioner  with  ordinary  diligence 
issued  execution  and  placed  it  in  the  hands  of  the  sheriff  or  other 
officer  having  power  to  levy  the  execution,  and  that  failure  to  realize 
the  money  on  the  execution  was  due  to  no  fault  of  the  tax  collector  or 
tax  commissioner; 

(3)  The  failure  to  collect  the  taxes  promptly  was  due  to  obedience 
to  instructions  from  the  commissioner  as  to  state  taxes  or  from  the 
county  governing  authority  as  to  county  taxes;  or 

(4)  He  was  prevented  from  the  collection  of  the  taxes  by  legal 
proceedings.  (Ga.  L.  1933,  p.  78,.  §  13;  Code  1933,  §  89-834;  Code 
1933,  §  91A-1356,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

RESEARCH  REFERENCES 


C.J.S.  —  85  C.J.S.,  Taxation,  §§  1137,  tax  collector  for  illegal  or  unauthorized 
1146,  1153.  acts  of  latter  toward  individual  taxpayer, 

ALR.  —  Liability  of  sureties  on  bond  of  127  ALR  857. 
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48-5-159.  False  reports  of  taxes  collected  by  tax  collector  or  tax 
commissioner  pursuant  to  this  article;  penalty. 

(a)  It  shall  be  unlawful  for  any  tax  collector  or  tax  commissioner  to 
make  out  a  false  return  or  report  of  the  amount  of  taxes  collected  which 
is  required  to  be  reported  by  this  article. 

(b)  Any  person  who  violates  subsection  (a)  of  this  Code  section 
commits  the  offense  of  false  swearing.  (Ga.  L.  1892,  p.  89,  §  1;  Penal 
Code  1895,  §  265;  Penal  Code  1910,  §  268;  Code  1933,  §  92-9921;  Code 
1933,  §  91A-9912,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

RESEARCH  REFERENCES 

C.J.S.  —  85  C.J.S.,  Taxation,  §§  1135, 

1148. 

48-5-160.  Duty  of  tax  collectors  and  tax  commissioners  to  keep 
stub  book  of  tax  receipts. 

Reserved.  Repealed  by  Ga.  L.  1990,  p.  1324,  §  6,  effective  July  1, 
1990. 

Editor’s  notes.  —  This  Code  section  §  1228;  Code  1933,  §  92-5101;  Code  1933, 
was  based  on  Ga.  L.  1884-85,  p.  66,  §  1;  §  91A-1360,  enacted  by  Ga.  L.  1978,  p. 

Civil  Code  1895,  §  961;  Civil  Code  1910,  309,  §  2. 

48-5-161.  Issue  of  execution;  execution  docket;  levy  administra¬ 
tion  fee;  collection;  inspection  by  grand  jury. 

(a)  Each  tax  collector  or  tax  commissioner  shall  keep  an  execution 
docket.  On  December  20  in  each  year,  unless  further  time  is  allowed  as 
provided  by  law,  he  shall  issue  execution  against  each  delinquent  or 
defaulting  taxpayer  in  his  county  and  enter  the  names  of  delinquent  or 
defaulting  taxpayers  on  the  docket  together  with  an  itemized  statement 
of  the  taxes  covered  by  the  execution. 

(b)  When  executions  have  been  issued,  it  shall  be  the  duty  of  the 
officer  issuing  the  execution  to  place  the  execution  in  the  hands  of  an 
officer  authorized  by  law  to  collect  the  execution  and  make  an  entry  on 
his  execution  docket  of  the  name  of  the  officer  and  the  date  of  delivery. 

(c) (1)  The  officer  in  whose  hands  the  execution  is  placed  shall  proceed 
at  once  to  collect  the  execution  and,  when  the  execution  is  paid  by  the 
defendant  voluntarily  or  by  levy  and  sale,  the  officer  shall  enter  the 
amount  collected  including  all  costs,  commissions,  interest,  and 
penalties  as  provided  by  law  on  the  execution.  The  officer  shall  return 
the  execution  to  the  tax  collector  or  tax  commissioner  with  the 
amount  of  tax  collected.  The  tax  collector  or  tax  commissioner  shall  at 
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once  copy  the  entry  of  the  officer  on  his  or  her  execution  docket  and 
file  the  execution  in  his  or  her  office. 

(2) (A)  As  used  in  this  paragraph,  the  term  “costs”  includes,  but  is 
not  limited  to,  title  examination  expenses,  certified  mail  expenses, 
reasonable  attorney’s  fees,  or  other  such  necessary  research  ex¬ 
penses. 

(B)  Once  an  execution  is  issued  against  a  delinquent  or  default¬ 
ing  taxpayer,  the  sheriff  or  ex  officio  sheriff  shall  collect,  in  addition 
to  any  other  costs,  commissions,  interest,  and  penalties,  the  actual 
expenses  incurred  by  the  county  in  issuing  the  execution  and 
administering  the  levy  by  imposing  a  levy  administration  fee  which 
shall  be  5  percent  of  the  delinquent  tax  or  $250.00,  whichever  is  the 
lesser.  Regardless  of  any  other  provision  of  this  paragraph,  how¬ 
ever,  no  such  levy  administration  fee  shall  be  less  than  $50.00. 

(3)  The  levy  administration  fee  provided  by  paragraph  (2)  of  this 
subsection  shall  likewise  be  charged  and  collected  when  the  execution 
is  enforced  through  garnishment  as  provided  for  in  Code  Section 
48-3-12. 

(d)  Each  tax  collector  or  tax  commissioner  shall  submit  his  respective 
execution  docket  and  cashbook  to  the  grand  jury  at  the  spring  term  of 
the  superior  court  of  his  county.  It  shall  be  the  duty  of  the  grand  jury  to 
inspect  thoroughly  the  docket  and  book  and  to  report  on  them  by 
general  or  special  presentment.  (Ga.  L.  1884-85,  p.  66,  §§  2-5;  Civil 
Code  1895,  §§  962,  963,  964,  965;  Civil  Code  1910,  §§  1229,1230,1231, 
1232;  Code  1933,  §§  92-5102,  92-5103,  92-5104,  92-5105;  Code  1933, 
§  91A-1361,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1981,  p.  1857, 
§  19;  Ga.  L.  1982,  p.  1114,  §§  1,  2;  Ga.  L.  1983,  p.  575,  §  1;  Ga.  L.  1987, 
p.  965,  §  1;  Ga.  L.  1990,  p.  1324,  §  7;  Ga.  L.  2009,  p.  216,  §  2B/SB  240.) 

Editor’s  notes.  —  Ga.  L.  1987,  p.  965,  respect  to  executions  issued  on  or  after 
§  2,  not  codified  by  the  General  Assembly,  July  1,  1987. 
provided  that  that  Act  shall  apply  with 

JUDICIAL  DECISIONS 


Attorneys  fees.  —  Statute  does  not 
constitute  authorization  for  adding  attor¬ 
ney  fees  to  the  principal,  interest,  and 
costs.  Money  v.  Thompson  &  Green  Mach. 
Co.,  155  Ga.  App.  566,  271  S.E.2d  699 
(1980). 

Presumption  as  to  timely  perfor¬ 
mance  of  duties  by  tax  officials.  — 

When  the  defendant  county  fiscal  and 
taxing  authorities  are  required  by  law  to 
perform  all  of  the  acts  sought  to  be  en¬ 
joined  by  the  taxpayer  (increasing  valua¬ 


tion  of  taxpayers’  property,  compiling  and 
transmitting  tax  digest  and  levying  taxes) 
on  or  before  December  20,  and  when  the 
court  refuses  to  restrain  the  authorities 
from  performing  those  official  duties  at 
the  proper  time,  it  would  be  presumed, 
unless  the  contrary  appears,  that  the  re¬ 
turns  were  timely  and  properly  performed 
by  the  authorities.  Right  v.  Gilliard,  215 
Ga.  152,  109  S.E.2d  599  (1959). 

Effect  of  failure  to  enter  execution 
on  docket.  —  Mere  deposit  of  execution 
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was  in  the  clerk’s  office  and  entry  of  filing 
thereon  is  ineffective  unless  the  execution 
was  actually  entered  on  the  docket. 
Suttles  v.  Dickey,  192  Ga.  382,  15  S.E.2d 
445  (1941). 

Failure  to  attach  unsigned  receipt 
to  execution.  —  Failure  of  the  tax  collec¬ 
tor  to  attach  an  unsigned  receipt  to  the 
execution  does  not  render  the  execution 
void  but  only  irregular.  Wilson  v. 
Herrington,  86  Ga.  777,  13  S.E.  129 
(1891). 

Claims  for  taxes  should  be  enforced 
within  seven  years  from  the  date  when 
the  taxes  are  due  and  when  executions 
could  have  been  issued  therefor,  unless 
within  such  time  an  execution  is  issued 
and  entered  on  the  general  execution 
docket,  as  in  the  case  of  judgments. 
Suttles  v.  Dickey,  192  Ga.  382,  15  S.E. 2d 
445  (1941). 

Action  to  enjoin  enforcement  of  ex¬ 
ecution  when  execution  barred.  — 

When  execution  for  collection  of  taxes  was 
barred,  the  taxpayer  was  no  longer  bound 
for  the  taxes,  and  the  taxpayer  could 
maintain  an  action  to  enjoin  enforcement 
of  the  execution  and  for  its  cancellation. 
The  taxpayer  was  not  estopped  from  doing 
so  because  the  taxpayer  owned  the  prop¬ 
erty  for  the  entire  year  for  which  the  taxes 
involved  were  due,  failed  to  make  a  return 
of  the  property  for  such  year,  and  had  not 
paid  or  offered  to  pay  the  taxes.  Suttles  v. 
Dickey,  192  Ga.  382,  15  S.E.2d  445  (1941). 

Priority  of  tax  claims  over  recorded 
deeds,  mortgages,  and  liens.  —  Provi¬ 
sions  of  former  Code  1933,  §  67-2501  (see 
now  O.C.G.A.  §  44-2-2),  declaring  effec¬ 
tive  from  the  date  of  filing  “deeds,  mort¬ 
gages,  and  hens  of  all  kinds,”  as  against 
third  persons  acting  in  good  faith  and 
without  notice  have  no  application  to 
claims  for  taxes.  Suttles  v.  Dickey,  192  Ga. 
382,  15  S.E. 2d  445  (1941). 

Collection  of  expenses  of  execution 
and  levy.  —  City  was  not  authorized  to 


collect  the  expenses  of  execution  and  levy 
until  the  levy  was  made;  hence,  because 
the  city  failed  to  show  that  the  city  was 
authorized  to  collect  a  $75.00  fee  for  ex¬ 
penses  incurred  in  connection  with  the  tax 
execution  prior  to  a  levy,  the  trial  court 
properly  found  in  favor  of  a  taxpayer  as  to 
the  issue.  Mayor  of  City  of  Fort  Valley  v. 
Grills,  282  Ga.  App.  397,  638  S.E.2d  830 
(2006). 

Court  of  appeals  did  not  err  in  finding 
that  no  levy  occurred  that  would  have 
authorized  the  imposition  and  collection 
of  fees  pursuant  to  O.C.G.A. 
§  48-5-161(c)(2)  because  it  correctly  rec¬ 
ognized  that  the  execution  documents  on 
which  a  county  tax  commissioner  relied 
did  not  show  a  valid  levy  occurred  when 
although  the  commissioner  pointed  re¬ 
peatedly  to  documents  reflecting  unsigned 
and  undated  executions  that  were  re¬ 
corded  in  the  execution  docket,  there  was 
no  official  entry  of  levy  by  the  levying 
officer  on  those  documents,  i.e.,  no  signa¬ 
ture  accompanying  a  statement  that  the 
property  identified  on  the  execution  had 
been  levied  upon;  the  court  of  appeals  also 
recognized  properly  that  no  levy  occurred 
when  a  collection  agent  for  the  county  was 
told  to  begin  “phase  two”  of  the  collection 
process  because  nothing  in  the  record  re¬ 
flected  a  physical  tacking  of  a  valid  notice 
of  execution  of  levy  on  the  real  property  in 
issue.  Huff  v.  Harpagon  Co.,  LLC,  286  Ga. 
809,  692  S.E. 2d  336  (2010). 

Because  there  was  no  valid  levy,  a  fee 
discussion  by  the  court  of  appeals  consti¬ 
tuted  an  improper  advisory  opinion  in 
that  the  court  of  appeals  attempted  to 
determine  in  the  abstract  how  O.C.G.A. 
§  48-5-161(c)(2)  had  to  be  construed;  the 
construction  to  be  given  the  fees  provision 
in  §  48-5-161  was  not  properly  before  the 
court  of  appeals.  Huff  v.  Harpagon  Co., 
LLC,  286  Ga.  809,  692  S.E.2d  336  (2010). 

Cited  in  Nat’l  Tax  Funding,  L.R  v. 
Harpagon  Co.,  277  Ga.  41,  586  S.E. 2d  235 
(2003). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Application  of  penalty  provisions. 

—  Penalty  and  fees  provided  in  O.C.G.A. 
§§  48-2-44  and  48-5-161  would  apply  to 
unpaid  ad  valorem  taxes  which  were  as¬ 


sessed  in  1981,  1982,  and  1983  as  follows: 
When  the  statutory  prerequisites  of 
§  48-2-44  have  been  met,  a  penalty  of  10 
percent  of  the  amount  of  tax  due  and  not 
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timely  paid  would  apply  to  ad  valorem 
taxes  which  were  unpaid  after  July  1, 
1981.  In  addition,  a  10  percent  execution 
fee  would  apply  to  ad  valorem  tax  execu¬ 
tions  issued  on  or  after  July  1,  1982,  and 
before  March  15,  1983.  In  keeping  with 
the  reasoning  employed  in  Ops.  Att’y  Gen. 

81- 76  and  82-72,  only  those  executions 
issued  on  or  after  March  15,  1983,  the 
effective  date  of  §  48-5-161,  as  amended 
by  Ga.  L.  1983,  p.  575,  would  not  be 
subject  to  a  10  percent  execution  fee,  but 
the  amount  collected  on  these  executions 
would  include  all  costs,  commissions,  in¬ 
terest,  and  penalties  as  provided  by  law. 
1984  Op.  Att’y  Gen.  No.  U84-25. 

Ten  percent  execution  fee  is  auto¬ 
matic  and  mandatory,  and  must  be  col¬ 
lected  whenever  conditions  set  forth  in 
subsection  (c)  of  O.C.G.A.  §  48-5-161  are 
satisfied.  1982  Op.  Att’y  Gen.  No.  82-72. 

Ten  percent  execution  fee  applies 
only  to  executions  issued  on  or  after 
July  1,  1982.  1982  Op.  Att’y  Gen.  No. 

82- 72. 

When  fee  arises.  —  Ten  percent  exe¬ 
cution  fee  arises  upon  issuance  of  execu¬ 
tion  (ordinarily  December  20  of  the  tax 
year  in  question).  1982  Op.  Att’y  Gen.  No. 
82-72. 

Who  may  collect  fee.  —  Ten  percent 
execution  fee  is  collectible  by  whoever  is 


authorized  to  collect  other  amounts  spec¬ 
ified  in  execution.  1982  Op.  Att’y  Gen.  No. 
82-72. 

Execution  fee  and  penalty  cumula¬ 
tive.  —  If  circumstances  set  forth  in  each 
section  are  met,  the  penalty  provided  by 
O.C.G.A.  §  48-2-44(b)  and  execution  fee 
provided  by  subsection  (c)  of  O.C.G.A. 
§  48-5-161  are  cumulative  in  nature. 

1982  Op.  Att’y  Gen.  No.  U82-37. 
Delinquent  municipal  taxes.  —  Exe¬ 
cution  fee  provided  for  in  O.C.G.A. 
§  48-5-161  does  not  apply  to  executions 
issued  for  delinquent  municipal  taxes. 

1983  Op.  Att’y  Gen.  No.  83-7. 

Number  of  executions  immaterial 

to  penalty  amount.  —  Because  the  10 
percent  penalty  imposed  by  O.C.G.A. 
§  48-5-161  as  to  ad  valorem  tax  execu¬ 
tions  issued  on  or  after  July  1,  1982,  and 
before  March  15,  1983,  is  based  on  the 
amount  of  tax  due,  the  number  of  execu¬ 
tions  which  have  been  issued  are  immate¬ 
rial  to  the  amount  of  the  penalty.  1984  Op. 
Att’y  Gen.  No.  U84-25. 

Local  school  systems  were  entitled 
to  a  proportionate  share  of  funds 
raised  through  imposition  of  the  exe¬ 
cution  fee  on  delinquent  taxes  col¬ 
lected  through  execution,  under  former 
subsection  (c)  of  O.C.G.A.  §  48-5-161. 
1983  Op.  Att’y  Gen.  No.  83-20. 


48-5-162.  Penalties  for  violations  of  subsection  (a)  of  Code  Sec¬ 
tion  48-5-161. 

For  a  violation  of  any  of  the  provisions  of  subsection  (a)  of  Code 
Section  48-5-161,  the  tax  collector  or  tax  commissioner  so  violating 
shall  forfeit  all  or  such  part  of  his  commissions  as  the  grand  jury  of  the 
county  shall  recommend.  If  the  tax  collector  or  tax  commissioner  fails  to 
pay  over  the  penalty  imposed,  it  shall  be  enforced  against  the  tax 
collector  or  tax  commissioner  and  his  sureties  by  the  commissioner  as 
provided  by  law  for  defaulting  tax  collectors,  and  a  20  percent  penalty 
of  the  amount  of  the  penalty  set  by  the  grand  jury  shall  be  added  to  such 
penalty.  (Ga.  L.  1884-85,  p.  66,  §  6;  Civil  Code  1895,  §  966;  Civil  Code 
1910,  §  1233;  Code  1933,  §  92-5106;  Code  1933,  §  91A-1362,  enacted 
by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1991,  p.  94,  §  48.) 


48-5-163.  Fee  for  issuing  tax  executions;  allowance  of  costs  on 
executions. 

Reserved.  Repealed  by  Ga.  L.  2017,  p.  738,  §  2/HB  375,  effective  July 
1,  2017. 
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Editor’s  notes.  —  This  Code  section 
was  based  on  Code  1933,  §  91A-1361.1, 
enacted  by  Ga.  L.  1979,  p.  5,  §  38A. 

48-5-164.  Duties  of  successor  tax  collector  or  tax  commissioner 
as  to  performing  uncompleted  duties  of  outgoing  col¬ 
lector  or  commissioner;  distribution  of  commissions; 
liability. 

(a)  In  case  a  tax  collector  or  tax  commissioner  has  been  succeeded  in 
office  by  another  person,  a  list  of  the  uncollected  items  of  tax  appearing 
in  the  account  of  the  outgoing  tax  collector  or  tax  commissioner  at  the 
time  of  the  accounting  shall  be  furnished  by  the  commissioner  or  the 
county  governing  authority  to  the  tax  collector  or  tax  commissioner  who 
succeeds  the  outgoing  tax  collector  or  tax  commissioner. 

(b) (1)  Each  tax  collector  or  tax  commissioner  to  whom  a  list  is 
furnished  as  provided  in  subsection  (a)  of  this  Code  section  shall  pay 
to  the  outgoing  tax  collector  or  tax  commissioner,  as  the  taxes  are 
collected,  one-half  of  the  commissions  and  retain  for  his  services 
one-half,  the  commissions  to  be  calculated  as  if  the  amounts  had  been 
collected  by  the  outgoing  tax  collector  or  tax  commissioner. 

(2)  Reserved. 

(c)  The  outgoing  tax  collector  or  tax  commissioner  shall  no  longer 
have  the  right  or  the  duty  to  collect  the  taxes  uncollected  during  his 
term  or  to  enforce  the  executions  issued  for  the  taxes,  but  all  uncom¬ 
pleted  duties  with  respect  to  the  enforcement  and  collection  of  the  taxes 
shall  pass  to  his  successor. 

(d)  The  outgoing  tax  collector  or  tax  commissioner  and  his  sureties  or 
his  bond  shall  be  discharged  upon  his  delivery  to  his  successor  of  the 
books  and  papers  in  his  office  which  relate  to  the  uncollected  taxes, 
except  for  defaults  existing  prior  to  that  time.  (Ga.  L.  1933,  p.  78,  §  10; 
Code  1933,  §  89-830;  Code  1933,  §  91A-1354,  enacted  by  Ga.  L.  1978, 
p.  309,  §  2;  Ga.  L.  1979,  p.  5,  §  38;  Ga.  L.  1994,  p.  237,  §  2.) 

RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State 
and  Local  Taxation,  §  772. 

C.J.S.  —  85  C.J.S.,  Taxation,  §  1130  et 
seq. 


ALR.  —  Liability  of  sureties  on  bond  of 
tax  collector  for  illegal  or  unauthorized 
acts  of  latter  toward  individual  taxpayer, 
127  ALR  857. 
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48-5-165.  Duty  of  tax  collector  to  instruct  taxpayers  that  nego¬ 
tiable  instruments  are  to  be  made  payable  to  county 
tax  office. 

It  shall  be  the  duty  of  each  tax  collector,  whether  acting  on  behalf  of 
the  county,  municipality,  board  of  education,  or  as  an  agent  of  the  state, 
to  instruct  the  taxpayers  that  any  check,  money  order,  or  other  similar 
bankable  paper  for  the  payment  of  taxes  shall  be  made  payable  to  the 
county  tax  office  to  which  the  taxes  are  due,  rather  than  to  the  tax 
collector.  The  tax  collector  shall  not  be  required,  however,  to  return  to 
the  taxpayer  a  check  or  money  order  for  the  payment  of  taxes  that  is  not 
made  payable  to  the  taxing  entity  in  strict  conformity  with  the 
instructions.  (Code  1981,  §  48-5-165,  enacted  by  Ga.  L.  1985,  p.  537, 
§  1;  Ga.  L.  1986,  p.  274,  §  1;  Ga.  L.  1990,  p.  1495,  §  1.) 

Part  3 

Compensation 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  opinions 
under  former  Code  1933,  Ch.  92-53  are 
included  in  the  annotations  for  this  part. 

Tax  commissioner’s  compensation. 
—  Salary  of  the  tax  commissioner  must 


either  be  established  by  former  Code 
1933,  Ch.  92-53  (see  this  part),  which  sets 
the  minimum  compensation  for  tax  com¬ 
missioners,  or  by  local  legislation,  which¬ 
ever  results  in  a  higher  salary.  1977  Op. 
Att’y  Gen.  No.  U77-8. 


48-5-180.  Rate  of  commissions;  commissions  where  tax  collector 
or  tax  commissioner  is  on  salary;  commission  from  fee 
for  sale  or  transfer  of  motor  vehicle  license  and  plate 
in  certain  counties. 


(a)  The  commissions  to  be  allowed  to  each  tax  receiver  and  tax 
collector  of  state  and  county  taxes  shall  be  as  provided  in  the  following 


schedule: 

Net  Tax  Digest  Amount  Rate  of  Commission 

Up  to  and  including  $6,000.00  .  6% 

Over  $6,000.00  and  not  exceeding  $14,000.00  .  5% 

Over  $14,000.00  and  not  exceeding  $24,000.00  .  4% 

Over  $24,000.00  and  not  exceeding  $36,000.00  .  3% 

Over  $36,000.00  and  not  exceeding  $52,000.00  .  2  1/2% 

Over  $52,000.00  and  not  exceeding  $76,000.00  .  2% 

Over  $76,000.00  .  1  3/4%. 
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(b)  Subsection  (a)  of  this  Code  section  shall  not  apply  to  any  county 
where  the  tax  collector,  tax  receiver,  or  tax  commissioner  is  on  a  salary 
basis  only. 

(c) (1)  Except  as  otherwise  provided  in  this  subsection  and  as  far  as 
tax  collectors  and  tax  commissioners  are  concerned,  the  rates  and 
schedules  prescribed  by  subsection  (a)  of  this  Code  section  shall  apply 
to  the  first  90  percent  of  the  ad  valorem  net  digests  collected  by  the 
tax  collector  or  tax  commissioner.  On  all  taxes  collected  in  excess  of  90 
percent  of  the  total  of  taxes  due  according  to  the  net  tax  digest,  the 
tax  collector’s  or  tax  commissioner’s  commission  shall  be  10  percent 
of  all  such  collections,  irrespective  of  the  schedule  and  rates  in 
subsection  (a)  of  this  Code  section. 

(2)  The  governing  authority  of  the  county  may  provide  by  appro¬ 
priate  resolution  that  the  tax  collector’s  or  tax  commissioner’s  com¬ 
mission  shall  be  10  percent  of  all  taxes  collected  in  excess  of  80 
percent  of  the  total  taxes  due  according  to  the  net  tax  digest. 

(3)  Except  as  otherwise  provided  in  this  paragraph,  the  tax  collec¬ 
tor  or  tax  commissioner  shall  be  entitled  to  and  shall  receive  such 
commissions  as  provided  in  this  subsection  even  though  he  is  paid  on 
a  salary  basis.  In  those  counties  where  the  tax  collector  or  tax 
commissioner  is  paid  on  a  salary  basis  and  his  salary  is  $8,000.00  or 
more  per  annum,  the  tax  collector  or  tax  commissioner  shall  not  be 
entitled  to  the  commissions  provided  for  in  this  subsection  unless  the 
local  Act  placing  the  tax  collector  or  tax  commissioner  on  a  salary  or 
an  amendment  of  such  Act  specifically  provides  that  the  tax  collector 
or  tax  commissioner  shall  receive  the  commissions,  in  which  event 
the  tax  collector  or  tax  commissioner  shall  be  entitled  to  receive  the 
commissions  as  provided  for  in  this  subsection.  If  such  Act  does  not  so 
specifically  provide,  the  commissions  shall  be  county  funds  and  shall 
not  be  received  by  the  tax  collector  or  tax  commissioner.  (Orig.  Code 
1863,  §§  850,  860;  Ga.  L.  1863-64,  p.  16,  §  1;  Code  1868,  §§  929,  939; 
Code  1873,  §§  926,  936,  936a;  Ga.  L.  1878-79,  p.  25,  §  1;  Code  1882, 
§§  926,  936,  936a;  Civil  Code  1895,  §§  940,  967,  968;  Civil  Code 
1910,  §§  1202,  1232,  1235;  Ga.  L.  1918,  p.  110,  §  1;  Code  1933, 
§  92-5301;  Ga.  L.  1937-38,  Ex.  Sess.,  p.  297,  §§  1-3;  Ga.  L.  1939,  p. 
370,  §  l;Ga.L.  1951,  p.815,  §  1;  Ga.  L.  1953,  Jan.-Feb.  Sess.,  p.  234, 
§§  1-4;  Ga.  L.  1955,  p.  176,  §  1;  Ga.  L.  1965,  p.  626,  §  1;  Ga.  L.  1971, 
p.  2897,  §  1;  Ga.  L.  1973,  p.  2624,  §  1;  Code  1933,  §  91A-1370, 
enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1982,  p.  3,  §  48;  Ga.  L. 
1982,  p.  996,  §§  2,  5;  Ga.  L.  1984,  p.  22,  §  48;  Ga.  L.  1990,  p.  8,  §  48; 
Ga.  L.  1994,  p.  237,  §  2;  Ga.  L.  2017,  p.  774,  §  48/HB  323.) 

The  2017  amendment,  effective  May  Tax  Digest  Amount”  for  “Net  Digest 
9,  2017,  part  of  an  Act  to  revise,  modern-  Amount”  in  subsection  (a),  revised  lan- 
ize,  and  correct  the  Code,  substituted  “Net  guage  in  paragraph  (c)(1),  and  deleted 
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subsections  (d)  and  (e)  formerly  desig¬ 
nated  as  reserved. 


JUDICIAL  DECISIONS 


History  and  intent  of  section.  —  For 

a  discussion  of  the  history  and  intent  of 
this  section,  particularly  as  to  subsection 
(a),  see  Bruce  v.  County  of  Troup,  92  Ga. 
App.  786,  90  S.E.2d  60  (1955),  disap¬ 
proved  on  other  grounds,  Laurens  County 
v.  Keen,  214  Ga.  32,  102  S.E.2d  697  (1958). 

Section  inapplicable  to  returns 
made  exclusively  to  commissioner.  — 
Statute  has  no  application  to  returns 
made  exclusively  to  the 

comptroller-general  (now  commissioner) 
in  which  case  they  are  not  entered  on  the 
tax-receiver’s  digest.  Glynn  County  v. 
Dubberly,  148  Ga.  290,  96  S.E.  566  (1918). 

Collection  of  tax  as  prerequisite  to 
commission  thereon.  —  Tax  receivers 
and  tax  collectors  are  only  entitled  to 
commissions  on  such  taxes  as  are  actually 
collected.  Clements  v.  Peerless  Woolen 
Mills,  197  Ga.  296,  29  S.E.2d  175  (1944). 

Former  county  tax  collector  has  no 
vested  right  in  commissions  on  taxes 
and  whether  the  collector  is  entitled  to 
commissions  is  determined  at  the  time  the 
tax  is  collected.  Hale  v.  Davison,  231  Ga. 
505,  202  S.E. 2d  411  (1973). 

Compensation  of  county  tax  com¬ 
missioner.  —  O.C.G.A.  §  48-5-183  con¬ 
trolled  over  a  local  act  upon  which  a  tax 
commissioner  relied  since,  for  the  commis¬ 
sioner’s  entire  tenure,  the  commissioner’s 
minimum  salary  under  that  section  was 
higher  than  that  provided  in  the  local  act, 
as  well  as  higher  than  the  maximum  sal¬ 
ary  permitted  in  order  to  receive  fees 


pursuant  to  O.C.G.A.  §§  40-2-33  and 
48-5-180.  Brown  v.  Liberty  County,  271 
Ga.  634,  522  S.E.2d  466  (1999). 

County  may  not  deprive  tax  com¬ 
missioner  of  fees  to  which  commis¬ 
sioner  is  entitled.  —  Fees  or  commis¬ 
sions  payable  by  the  state  to  the  county 
tax  collector  or  tax  commissioner  for  col¬ 
lecting  taxes,  as  provided  by  this  statute, 
belong  to  such  officer.  Accordingly,  since 
the  board  of  county  commissioners  in  a 
resolution  fixing  the  salary  of  the  county 
tax  commissioner  provided  that  the  com¬ 
missioner  should  be  paid  a  stated  salary, 
but  that  any  fees  and  commissions  to 
which  the  tax  commissioner  might  be  en¬ 
titled  under  the  law  from  the  state  should 
be  deducted  therefrom,  the  provision  for 
such  deduction  was  contrary  to  law  and 
without  force  and  effect,  the  tax  commis¬ 
sioner  being  entitled  to  such  fixed  salary 
from  the  county  and  in  addition  thereto 
the  fees  or  commissions  due  the  commis¬ 
sioner  from  the  state.  Bruce  v.  County  of 
Troup,  92  Ga.  App.  786,  90  S.E.2d  60 
(1955),  disapproved  on  other  grounds, 
Laurens  County  v.  Keen,  214  Ga.  32,  102 
S.E. 2d  697  (1958). 

No  commission  for  school  taxes.  — 

Statute  does  not  embrace  a  provision  for 
paying  the  tax  receiver  commissions  for 
any  services  in  connection  with  the  levy  of 
the  county-wide  tax  for  school  purposes 
raised  under  the  school  laws.  Board  of 
Educ.  v.  Drake,  157  Ga.  8,  121  S.E.  645 
(1923);  Hurst  v.  Board  of  Comm’rs,  157 
Ga.  648,  122  S.E.  45  (1924). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Construction  of  section.  —  Former 
Code  1933,  §§  92-5301  (see  subsections 
(a)  and  (b)  of  this  section)  and  Ga.  L. 
1937-38,  Ex.  Sess.,  p.  297,  §  3  (see  subsec¬ 
tion  (c)  of  this  section)  must  be  construed 
together;  the  net  digest  is  used  in  order  to 
determine  the  commissions  which  may  be 
due  a  tax  collector  or  tax  commissioner 
over  90  percent  of  the  commissioner’s  net 
digest,  or  over  80  percent  of  the  net  digest 


in  case  a  resolution  is  passed  in  accor¬ 
dance  with  this  statute.  1957  Op.  Att’y 
Gen.  p.  261. 

Construction  with  other  provi¬ 
sions.  —  Proviso  that  no  tax  collector’s  or 
tax  commissioner’s  salary  shall  be  in¬ 
creased  during  the  commissioner’s  pres¬ 
ent  term  contained  in  former  Code  1933, 
§§  92-5306  to  92-5309  (see  now  O.C.G.A. 
§  48-5-183)  applied  only  to  those  tax  col- 
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lectors  and  tax  commissioners  who  were 
compensated  by  salary;  “present  term” 
meant  only  the  term  which  was  being 
served  by  salaried  tax  collectors  or  tax 
commissioners  on  July  1,  1976;  the  base 
salary  set  in  former  Code  1933,  §  92-5301 
(see  now  O.C.G.A.  §  48-5-180)  was  re¬ 
placed  by  that  set  in  former  Code  1933, 
§§  92-5306  to  92-5309  (see  now 
§  48-5-183).  1976  Op.  Att’y  Gen.  No. 
U76-64. 

Compensation  provided  for  in  this 
statute  does  not  apply  to  school  taxes 

on  which  the  compensation  is  fixed.  1970 
Op.  Att’y  Gen.  No.  U70-163. 

Statute  applies  only  to  the  state 
and  county  tax  digest  and  not  to  the 
school  tax  digest.  1968  Op.  Att’y  Gen.  No. 
68-401;  1970  Op.  Att’y  Gen.  No.  U70-17. 

No  commission  for  collection  of 
school  tax.  —  Tax  commissioner  is  not 
entitled  to  receive  a  10  percent  commis¬ 
sion  on  collections  after  90  percent  of  the 
net  digest  has  been  collected  on  school  tax. 
1967  Op.  Att’y  Gen.  No.  67-425. 

Applicability  to  taxes  for  bond  re¬ 
tirement  and  provision  for  sick  and 
poor.  —  Statute  provides  a  commission  of 
10  percent  on  all  taxes  collected  in  excess 
of  90  percent  of  the  total  taxes  due  and 
does  not  make  any  exception  for  taxes 
levied  to  retire  bonds  or  taxes  levied  to 
provide  for  the  sick  and  poor  of  the  county. 
1954-56  Op.  Att’y  Gen.  p.  880. 

When  taxes  are  finally  collected  af¬ 
ter  many  years  and  the  tax  commis¬ 
sioner  is  on  salary  basis,  no  commis¬ 
sions  are  due  any  tax  commissioner  since 
salary  basis  was  put  into  effect  and  no 
past  collector  or  commissioner  has  any 
vested  interest  in  commissions  on  taxes 
the  collector  did  not  collect.  1962  Op.  Att’y 
Gen.  p.  569. 

Extra  commission  available  only  if 
appropriate  resolution  adopted.  — 

Statute,  when  properly  applied  to  salaried 
tax  commissioners,  only  extends  the  com¬ 
mission  of  10  percent  of  the  taxes  collected 
in  excess  of  90  percent  of  the  total  taxes 


due  or  the  excess  over  80  percent,  if  an 
appropriate  resolution  has  been  adopted. 
1979  Op.  Att’y  Gen.  No.  U79-11. 

Increase  in  commissions  received 
by  county  governing  authority.  — 
Governing  authority  of  a  county  cannot, 
by  resolution,  increase  the  commissions 
which  it  receives  to  an  amount  greater 
than  the  amount  which  the  tax  collector  or 
tax  commissioner  was  receiving  at  the 
time  the  commissioner  was  placed  on  a 
salary  only  basis  of  compensation.  1979 
Op.  Att’y  Gen.  No.  79-67. 

Compensation  when  resolution 
passed  before  tax  official  placed 
purely  on  salary  basis.  —  If  an  “appro¬ 
priate  resolution”  establishing  the  com¬ 
mission  to  be  10  percent  of  all  taxes  col¬ 
lected  in  excess  of  80  percent  has  been 
passed  by  the  governing  authority  of  a 
county  prior  to  the  tax  collector  or  tax 
commissioner  of  the  county  being  placed 
purely  on  a  salary  basis  of  $8,000.00  or 
more,  then  the  county  is  entitled  to  the 
same  commissions  the  tax  collector  or  tax 
commissioner  would  receive  if  not  on  a 
salary  basis,  i.e.,  10  percent  of  the  excess 
of  80  percent.  1974  Op.  Att’y  Gen.  No. 
U74-42. 

Manner  for  obtaining  payment  of 
commissions.  —  Since  the  provisions  of 
former  Code  1933,  §  92-5305  (see  now 
O.C.G.A.  §  48-5-182)  were  clear  in  their 
meaning,  a  tax  receiver  under  its  provi¬ 
sions  was  entitled  to  receive  from  the  tax 
collector  the  commissions  provided  for  in 
former  Code  1933,  §  92-5301  (see  now 
O.C.G.A.  §  48-5-180)  on  “net  digests” 
upon  the  presentation  to  the  tax  collector 
or  tax  commissioner  the  “Receipt  for  Di¬ 
gest  and  Commission  Voucher,”  from  the 
first  money  collected  on  the  net  digests  it 
covers.  1948-49  Op.  Att’y  Gen.  p.  385. 

When  a  tax  commissioner  is  enti¬ 
tled  to  commissions  the  commis¬ 
sioner  may  retain  the  commissions 
and  is  not  required  to  pay  the  commis¬ 
sions  over  to  either  the  state  or  county  for 
subsequent  return.  1969  Op.  Att’y  Gen. 
No  69-462. 


RESEARCH  REFERENCES 


C.J.S.  —  85  C.J.S.,  Taxation,  §§  1127, 
1128. 
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48-5-181.  Deductions  of  default  and  insolvent  lists  for  net 
amount  of  digests. 

In  arriving  at  the  net  amount  of  the  digest,  the  default  list  shall  be 
deducted  in  the  case  of  tax  receivers  and  the  insolvent  list  shall  be 
deducted  in  the  case  of  tax  collectors.  (Laws  1847,  Cobb’s  1851  Digest, 
p.  1079;  Ga.  L.  1851-52,  p.  288,  §  19;  Code  1863,  §  738;  Code  1868, 
§  805;  Code  1873,  §  808;  Code  1882,  §  808;  Civil  Code  1895,  §  774; 
Civil  Code  1910,  §  1014;  Code  1933,  §  92-5302;  Code  1933, 
§  91A-1371,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

48-5-182.  Payment  of  commissions  to  tax  receivers. 

The  tax  collector  shall  pay  to  the  tax  receiver  his  commissions  due  by 
the  state  and  by  the  county,  but  only  upon  the  production  of  the 
commissioner’s  receipt  for  the  tax  receiver’s  net  digest  and  only  with  a 
specification  in  the  digest  of  the  amount  of  commissions  to  which  the 
tax  receiver  is  entitled.  The  tax  collector  shall  submit  the  tax  receiver’s 
receipts  with  his  receipts  thereon  to  the  commissioner  before  the  tax 
collector  is  allowed  credits  for  such  commissions.  (Ga.  L.  1937-38,  Ex. 
Sess.,  p.  297,  §  4;  Code  1933,  §  91A-1372,  enacted  by  Ga.  L.  1978,  p. 
309,  §  2.) 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Meaning  of  this  statute  is  simple, 
plain,  and  clear.  —  Language  of  this 
statute  consists  of  common,  ordinary 
words,  and  there  is  nothing  therein  to 
show  that  any  unusual  meaning  is  to  be 
attached  to  the  terms  employed.  1948-49 
Op.  Att’y  Gen.  p.  385. 

Construction  of  term  “net  digest.” 
—  “Net  digest”  means  the  remaining  tax¬ 
able  property  after  nontaxable  property, 
such  as  homestead  exemption,  has  been 
deducted  from  the  total  digest.  1952-53 
Op.  Att’y  Gen.  p.  305. 

Commissions  on  taxes  that  have  not 
been  collected.  —  Contrary  to  existing 
Georgia  cases,  the  tax  receiver  is  entitled 
to  commissions  on  taxes  which  have  not 
been  collected.  1952-53  Op.  Att’y  Gen.  p. 
305. 

Issuance  of  execution  and  delivery 
to  sheriff  does  not  entitle  tax  collec¬ 


tor  to  fees.  —  Tax  collector  is  not  entitled 
to  the  collector’s  fees  merely  after  the 
issuance  of  a  tax  execution  and  delivery 
thereof  to  the  sheriff,  but  such  fees  may 
only  be  paid  after  collection  of  such  execu¬ 
tion.  1952-53  Op.  Att’y  Gen.  p.  297. 

Manner  for  obtaining  payment  of 
commissions.  —  Since  the  provisions  of 
Ga.  L.  1937-38,  Ex.  Sess.  p.  297,  §  4  (see 
now  O.C.G.A.  §  48-5-182)  are  clear  in  its 
meaning,  a  tax  receiver  under  its  provi¬ 
sions  is  entitled  to  receive  from  the  tax 
collector  the  commissions  provided  for  in 
former  Code  1933,  §  92-5301  (see  now 
O.C.G.A.  §  48-5-180)  on  “net  digests” 
upon  the  presentation  to  the  tax  collector 
or  tax  commissioner  the  “Receipt  for  Di¬ 
gest  and  Commission  Voucher,”  from  the 
first  money  collected  on  the  net  digests  it 
covers.  1948-49  Op.  Att’y  Gen.  p.  385. 
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48-5-183.  Salaries  of  tax  collectors  and  tax  commissioners. 


(a)  Nothing  contained  in  this  Code  section  shall  apply  to  any  tax 
commissioner  or  tax  collector  who  is  compensated  by  the  fee  system  of 
compensation  in  lieu  of  a  fixed  salary.  On  and  after  January  1,  1995,  no 
tax  collector  or  tax  commissioner  in  a  county  having  a  population  of 
45,000  or  more  shall  be  entitled  to  fees  authorized  by  Code  Section 
48-5-180  or  Code  Section  40-2-33. 

(b) (1)  Any  other  law  to  the  contrary  notwithstanding,  except  for  the 
provisions  of  paragraph  (2)  of  this  subsection,  the  minimum  annual 
salary  of  each  tax  collector  and  tax  commissioner  who  is  compensated 
by  an  annual  salary  shall  be  fixed  according  to  the  population  of  the 
county  in  which  he  or  she  serves,  as  determined  by  the  United  States 
decennial  census  of  2000  or  any  future  such  census;  provided, 
however,  that  such  annual  salary  shall  be  recalculated  in  any  year 
following  a  census  year  in  which  the  Department  of  Community 
Affairs  publishes  a  census  estimate  for  the  county  prior  to  July  1  in 
such  year  that  is  higher  than  the  immediately  preceding  decennial 
census.  Each  such  officer  shall  receive  an  annual  salary,  payable  in 
equal  monthly  installments  from  the  funds  of  his  or  her  county,  of  not 
less  than  the  amount  fixed  in  the  following  schedule: 


Population 
0  —  5,999  .. 

6,000  —  11,889 
11,890  —  19,999 
20,000  —  28,999 
29,000  —  38,999 
39,000  —  49,999 
50,000  —  74,999 
75,000  —  99,999 
100,000  —  149,999 
150,000  —  199,999 
200,000  —  249,999 
250,000  —  299,999 
300,000  —  399,999 
400,000  —  499,999 


Minimum  Salary 

. $  29,832.20 

.  40,967.92 

.  46,408.38 

.  49,721.70 

.  53,035.03 

.  56,352.46 

.  63,164.60 

.  67,800.09 

.  72,434.13 

.  77,344.56 

.  84,458.82 

.  91,682.66 

.  101,207.60 

.  105,316.72 
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500,000  or  more  .  109,425.84 


(2)  Whenever  the  state  employees  subject  to  compensation  plans 
authorized  and  approved  in  accordance  with  Code  Section  45-20-4 
receive  a  cost-of-living  increase  or  general  performance  based  in¬ 
crease  of  a  certain  percentage  or  a  certain  amount,  the  amounts  fixed 
in  the  minimum  salary  schedule  in  paragraph  (1)  of  this  subsection, 
in  subsection  (g)  of  Code  Section  48-5-137,  and,  where  applicable,  in 
subsection  (c)  of  Code  Section  21-2-213,  or  the  amounts  derived  by 
increasing  each  of  said  amounts  through  the  application  of  longevity 
increases  pursuant  to  subsection  (d)  of  this  Code  section,  where 
applicable  shall  be  increased  by  the  same  percentage  or  same  amount 
applicable  to  such  state  employees.  If  the  cost-of-living  increase  or 
general  performance  based  increase  received  by  state  employees  is  in 
different  percentages  or  different  amounts  as  to  certain  categories  of 
employees,  the  amounts  fixed  in  the  minimum  salary  schedule  in 
paragraph  (1)  of  this  subsection,  in  subsection  (g)  of  Code  Section 
48-5-137,  and,  where  applicable,  in  subsection  (c)  of  Code  Section 
21-2-213,  or  the  amounts  derived  through  the  application  of  longevity 
increases,  shall  be  increased  by  a  percentage  or  an  amount  not  to 
exceed  the  average  percentage  or  average  amount  of  the  general 
increase  in  salary  granted  to  the  state  employees.  The  Office  of 
Planning  and  Budget  shall  calculate  the  average  percentage  increase 
or  average  amount  increase  when  necessary.  The  periodic  changes  in 
the  amounts  fixed  in  the  minimum  salary  schedule  in  paragraph  (1) 
of  this  subsection,  in  subsection  (g)  of  Code  Section  48-5-137,  and, 
where  applicable,  in  subsection  (c)  of  Code  Section  21-2-213,  or  the 
amounts  derived  through  the  application  of  longevity  increases,  as 
authorized  by  this  paragraph  shall  become  effective  on  the  first  day  of 
January  following  the  date  that  the  cost-of-living  increases  received 
by  state  employees  become  effective;  provided,  however,  that  if  the 
cost-of-living  increases  or  general  performance  based  increases  re¬ 
ceived  by  state  employees  become  effective  on  January  1,  such 
periodic  changes  in  the  amounts  fixed  in  the  minimum  salary 
schedule  in  paragraph  (1)  of  this  subsection,  in  subsection  (g)  of  Code 
Section  48-5-137,  and,  where  applicable,  in  subsection  (c)  of  Code 
Section  21-2-213,  or  the  amounts  derived  through  the  application  of 
longevity  increases  as  authorized  by  this  paragraph,  shall  become 
effective  on  the  same  date  that  the  cost-of-living  increases  or  general 
performance  based  increases  received  by  state  employees  become 
effective. 

(3)  The  county  governing  authority  may  supplement  the  minimum 
annual  salary  of  the  tax  commissioner  in  such  amount  as  it  may  fix 
from  time  to  time;  but  no  tax  commissioner’s  compensation  supple¬ 
ment  shall  be  decreased  during  any  term  of  office.  Any  prior  expen¬ 
diture  of  county  funds  to  supplement  the  tax  commissioner’s  salary  in 
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the  manner  authorized  by  this  paragraph  is  ratified  and  confirmed. 

Nothing  contained  in  this  paragraph  shall  prohibit  the  General 

Assembly  by  local  law  from  supplementing  the  annual  salary  of  the 

tax  commissioner. 

(c)  In  any  county  in  which  more  than  50  percent  of  the  population  of 
the  county  according  to  the  United  States  decennial  census  of  1990  or 
any  future  such  census  resides  on  property  of  the  United  States 
government  which  is  exempt  from  taxation  by  this  state,  the  population 
of  the  county  for  the  purpose  of  subsection  (b)  of  this  Code  section  shall 
be  deemed  to  be  the  total  population  of  the  county  minus  the  population 
of  such  county  which  resides  on  property  of  the  United  States  govern¬ 
ment. 

(d)  The  amounts  provided  in  paragraph  (1)  of  subsection  (b)  of  this 
Code  section,  subsection  (g)  of  Code  Section  48-5-137,  and,  where 
applicable,  Code  Section  21-2-213,  as  increased  by  paragraph  (2)  of 
subsection  (b)  of  this  Code  section,  shall  be  increased  by  multiplying 
said  amounts  by  the  percentage  which  equals  5  percent  times  the 
number  of  completed  four-year  terms  of  office  served  by  any  tax 
collector  or  tax  commissioner  after  December  31,  1976,  effective  the 
first  day  of  January  following  the  completion  of  each  such  period  of 
service.  This  Code  section  shall  not  be  construed  to  affect  any  local 
legislation  except  where  the  local  legislation  provides  for  a  salary  lower 
than  the  salary  provided  in  this  Code  section,  in  which  event  this  Code 
section  shall  prevail.  This  Code  section  shall  not  be  construed  to  reduce 
the  salary  of  any  tax  collector  or  tax  commissioner  in  office  on  July  1, 
1991;  provided,  however,  that  successors  to  such  tax  collectors  and  tax 
commissioners  in  office  on  July  1,  1991,  shall  be  governed  by  the 
provisions  of  this  Code  section.  The  minimum  salaries  provided  for  in 
this  Code  section  shall  be  considered  as  salary  only.  Expenses  for 
deputies,  equipment,  supplies,  copying  equipment,  and  other  necessary 
and  reasonable  expenses  for  the  operation  of  a  tax  collector’s  or  tax 
commissioner’s  office  shall  come  from  funds  other  than  the  funds 
specified  as  salary  in  this  Code  section. 

(e)  Notwithstanding  any  other  provisions  of  this  Code  section,  any 
tax  collector  or  tax  commissioner  who,  prior  to  July  1,  1979,  was 
entitled  to  the  commissions  allowed  by  Code  Section  40-2-33  may  elect 
to  receive  the  salary  he  or  she  was  receiving  prior  to  July  1,  1979, 
together  with  such  commissions  relating  to  the  sale  of  motor  vehicle 
license  plates  in  lieu  of  the  minimum  salary  provided  in  subsection  (b) 
of  this  Code  section. 

(f)  Notwithstanding  any  other  provisions  of  this  Code  section,  any 
tax  collector  or  tax  commissioner  who,  prior  to  January  1,  1980,  was 
receiving  a  salary  lower  than  the  applicable  minimum  salary  provided 
by  subsection  (b)  of  this  Code  section  pursuant  to  a  local  law  but  who 
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also  was  receiving  certain  fees  and  commissions  in  addition  thereto 
may  elect  to  be  excluded  from  this  Code  section. 

(g)  Except  as  otherwise  provided  in  subsection  (f)  of  this  Code 
section,  any  local  Acts  in  effect  on  or  enacted  subsequent  to  January  1, 
1980,  which  deal  with  the  compensation  of  the  various  tax  collectors  or 
tax  commissioners,  shall  remain  in  full  force  and  effect,  except  in  those 
instances  where  such  local  Acts  provide  for  a  salary  which  is  less  than 
the  minimum  salary  provided  in  subsection  (b)  of  this  Code  section,  in 
which  event  this  Code  section  shall  prevail. 

(h)  This  Code  section  shall  not  be  construed  so  as  to  place  any  tax 
collector  or  tax  commissioner  who  is  on  the  fee  system  of  compensation 
on  January  1,  1980,  on  a  salary  system  of  compensation.  Any  such 
officer  who  is  compensated  under  the  fee  system  of  compensation  on 
January  1,  1980,  shall  continue  to  be  compensated  pursuant  to  the  fee 
system  of  compensation  until  the  General  Assembly  abolishes  by  local 
Act  the  fee  system  of  compensation  for  such  officer  and  places  him  or 
her  on  an  annual  salary  equal  to  or  greater  than  the  minimum  annual 
salary  provided  in  this  Code  section.  (Ga.  L.  1976,  p.  988,  §  104;  Ga.  L. 
1977,  p.  187,  §  1;  Code  1933,  §  91A-1373,  enacted  by  Ga.  L.  1978,  p. 
309,  §  2;  Ga.  L.  1979,  p.  1250,  §  3;  Ga.  L.  1980,  p.  547,  §  2;  Ga.  L.  1982, 
p.  2244,  §§  1,  2;  Ga.  L.  1983,  p.  3,  §  37;  Ga.  L.  1984,  p.  22,  §  48;  Ga.  L. 
1985,  p.  456,  §  1;  Ga.  L.  1987,  p.  366,  §  1;  Ga.  L.  1988,  p.  931,  §  4;  Ga. 
L.  1989,  p.  801,  §  4;  Ga.  L.  1991,  p.  94,  §  48;  Ga.  L.  1992,  p.  1478,  §  7; 
Ga.  L.  1994,  p.  620,  §  6;  Ga.  L.  1998,  p.  128,  §  48;  Ga.  L.  1998,  p.  1159, 
§  19;  Ga.  L.  1999,  p.  782,  §  1;  Ga.  L.  2001,  p.  902,  §  20;  Ga.  L.  2006,  p. 
568,  §  14/SB  450;  Ga.  L.  2009,  p.  745,  §  1/SB  97;  Ga.  L.  2012,  p.  446, 
§  2-90/HB  642.) 


Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  1988,  the  word 
“become”  was  substituted  for  “becomes” 
near  the  end  of  paragraph  (b)(2). 

Editor’s  notes.  —  Ga.  L.  1988,  p.  931, 
§  5,  not  codified  by  the  General  Assembly, 
provided  that  this  Code  section  applies  to 
cost-of-living  adjustments  received  by  em¬ 
ployees  in  the  classified  service  of  the 
state  merit  system  after  the  effective  date 
[April  5,  1988], 

Code  Section  1-3-4. 1  provides  that  no 
general  Act  providing  for  an  increase  in 
the  compensation  of  tax  collectors  and  tax 
commissioners  shall  be  effective  until  the 
first  day  of  January  following  passage  of 
the  Act.  However,  Ga.  L.  1994,  p.  620,  §  7, 
not  codified  by  the  General  Assembly,  pro¬ 
vides:  “This  Act  shall  become  effective 
upon  its  approval  by  the  governor  [March 


31,  1994]  or  upon  its  becoming  law  with¬ 
out  such  approval.” 

Ga.  L.  2012,  p.  446,  §  3-1/HB  642,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  that:  “Personnel,  equipment,  and 
facilities  that  were  assigned  to  the  State 
Personnel  Administration  as  of  June  30, 
2012,  shall  be  transferred  to  the  Depart¬ 
ment  of  Administrative  Services  on  the 
effective  date  of  this  Act.”  This  Act  became 
effective  July  1,  2012. 

Ga.  L.  2012,  p.  446,  §  3-2/HB  642,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  that:  “Appropriations  for  functions 
which  are  transferred  by  this  Act  may  be 
transferred  as  provided  in  Code  Section 
45-12-90.” 

Law  reviews.  —  For  annual  survey 
article  on  local  government  law,  see  52 
Mercer  L.  Rev.  341  (2000). 
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JUDICIAL  DECISIONS 


Constitutionality.  —  O.C.G.A. 
§  48-5-183  is  not  unconstitutionally 
vague  as  the  statute  gives  sufficient  notice 
of  the  statute’s  coverage  to  counties  and 
their  tax  commissioners  and  the  statute’s 
provisions  cannot  be  called  meaningless 
or  contradictory.  Brown  v.  Liberty  County, 
271  Ga.  634,  522  S.E.2d  466  (1999). 

Section  controls  over  local  Acts.  — 
O.C.G.A.  §  48-5-183  controlled  over  a  lo¬ 
cal  Act  upon  which  a  tax  commissioner 
relied  since,  for  the  commissioner’s  entire 
tenure,  the  commissioner’s  minimum  sal¬ 
ary  under  that  statute  was  higher  than 
that  provided  in  the  local  act,  as  well  as 
higher  than  the  maximum  salary  permit¬ 
ted  in  order  to  receive  fees  pursuant  to 
O.C.G.A.  §§  40-2-33  and  48-5-180.  Brown 
v.  Liberty  County,  271  Ga.  634,  522  S.E.2d 
466  (1999). 

Commissioner  taking  office  after 

July  1,  1979.  —  Trial  court  did  not  err  in 
construing  a  local  act,  providing  that  a 
county  commissioner  was  entitled  to  re¬ 
tain  motor  vehicle  license  plate  fees  as 
part  of  the  commissioner’s  compensation, 
to  be  applicable  only  to  the  then  incum¬ 
bent  commissioner  and  not  to  the  commis¬ 
sioner’s  successor;  subsection  (e)  of 
O.C.G.A.  §  48-5-183  must  be  read  to  dis¬ 
approve  the  continuation  of  such  method 
of  compensation  for  any  tax  commissioner 
taking  office  after  July  1,  1979.  Weldon  v. 
Board  of  Comm’rs,  212  Ga.  App.  885,  443 
S.E.2d  513  (1994). 

Tax  commissioner’s  personnel  deci¬ 
sions  not  state  functions.  —  Madison 
County  tax  commissioner  was  not  acting 
as  an  arm  of  the  state  for  purposes  of  U.S. 
Const.,  amend  11,  when  making  the  deci¬ 
sion  to  terminate  an  employee;  although 
the  tax  commissioner  was  an  elected  state 
constitutional  officer  pursuant  to  Ga. 


Const.  1983,  Art.  IX,  Sec.  I,  Para.  Ill,  and 
the  tax  commissioner’s  office  was  not  a 
division  of  Madison  County  or  its  govern¬ 
ing  authority  pursuant  to  Ga.  Const. 
1983,  Art.  IX,  Sec.  II,  Para.  I,  since  the  tax 
commissioner’s  duties  included  both  state 
functions  and  county  functions  to  be  per¬ 
formed  within  Madison  County  and,  with 
regard  to  personnel  administration,  the 
state  distinguished  between  employees  of 
the  county  and  employees  of  elected 
county  officials,  Ga.  Const.  1983,  Art.  IX, 
Sec.  II,  Para.  1(c)(1),  and  so  the  tax  com¬ 
missioner,  and  not  the  county,  defined 
certain  work  regulations  for  the  tax  com¬ 
missioner’s  employees,  a  fact  that  did  not 
transform  the  tax  commissioner’s  admin¬ 
istration  of  personnel  into  a  state  func¬ 
tion,  however,  because,  although  state  law 
provided  the  tax  commissioner  with  the 
authority  to  manage  office  personnel,  the 
state  exercised  little  control  over  the  use 
of  that  authority.  Epps  v.  Watson,  No. 
3:05-CV-68(CDL),  2006  U.S.  Dist.  LEXIS 
33318  (M.D.  Ga.  May  25,  2006),  aff’d,  492 
F.3d  1240  (11th  Cir.  2007). 

As  for  funding,  O.C.G.A.  §  48-5-183 
provided  that  the  county,  not  the  state, 
funded  the  tax  commissioner’s  office  ex¬ 
penses,  including  personnel  expenses,  and 
gave  the  tax  commissioner  the  authority 
to  set  employee  salaries,  limited  to  the 
budget  provided  by  the  county;  based  on 
these  considerations,  the  court  found  that 
the  Madison  County  tax  commissioner  did 
not  wear  a  “state  hat”  when  making  per¬ 
sonnel  decisions  for  the  tax  commission¬ 
er’s  office.  Epps  v.  Watson,  No. 
3:05-CV-68(CDL),  2006  U.S.  Dist.  LEXIS 
33318  (M.D.  Ga.  May  25,  2006),  aff’d,  492 
F.3d  1240  (11th  Cir.  2007). 

Cited  in  Montgomery  County  v. 
Sharpe,  261  Ga.  App.  389,  582  S.E.2d  545 
(2003). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


For  discussion  of  the  effect  of  this 
statute  on  local  legislation,  see  1980 
Op.  Att’y  Gen.  No.  U80-8. 

Cost-of-living  increases  for  sheriffs, 
probate  judges,  clerks  of  superior  court, 
tax  collectors,  and  tax  commissioners  ad¬ 


opted  by  the  State  Personnel  Board  for 
fiscal  year  1989-1990  should  take  the 
same  form  as  the  corresponding 
cost-of-living  increases  for  classified  em¬ 
ployees  of  the  Merit  System,  so  that  those 
salaries  less  than  $18,000  in  the  sched- 
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ules  for  sheriff,  clerk,  probate  judge,  tax  increased  $450,  the  rest  2  XA  percent.  1989 
collector,  and  tax  commissioner  would  be  Op.  Att’y  Gen.  89-33. 

RESEARCH  REFERENCES 

C.J.S.  —  85  C.J.S.,  Taxation,  §§  1127, 

1128. 

48-5-183.1.  Monthly  contingent  expense  allowance  for  the  oper¬ 
ation  of  the  office  of  the  tax  commissioner. 


In  addition  to  any  salary,  fees,  or  expenses  now  or  hereafter  provided 
by  law,  the  governing  authority  of  each  county  is  authorized  to  provide 
as  contingent  expenses  for  the  operation  of  the  office  of  tax  commis¬ 
sioner,  and  payable  from  county  funds,  a  monthly  expense  allowance  of 
not  less  than  the  amount  fixed  in  the  following  schedule: 


Population 


Minimum  Salary 


0  —  11,889  .  $  100.00 

11,890  —  74,999  .  200.00 

75,000  —  249,999  .  300.00 

250,000  —  499,999  .  400.00 

500,000  or  more  .  500.00 


(Code  1981,  §  48-5-183.1,  enacted  by  Ga.  L.  2001,  p.  902,  §  21.) 


Part  4 

Delinquent  Tax  Officials 


48-5-200.  Issuance  of  process  against  tax  receiver,  tax  collector, 
or  tax  commissioner  indebted  in  any  way  to  state. 

The  commissioner  may  issue  execution  or  other  legal  process  against 
a  tax  receiver,  tax  collector,  or  tax  commissioner  when  or  if  the  tax 
receiver,  tax  collector,  or  tax  commissioner: 

(1)  Receives  commissions  which  he  is  not  entitled  to  receive  or 
retain; 

(2)  Becomes  possessed  in  any  other  manner  of  any  money  belong¬ 
ing  to  the  state;  or 

(3)  Incurs  any  liability  to  the  state.  (Orig.  Code  1863,  §  828;  Code 
1868,  §  907;  Code  1873,  §  905;  Code  1882,  §  905;  Civil  Code  1895, 
§  921;  Civil  Code  1910,  §  1184;  Code  1933,  §  92-5501;  Code  1933, 
§  91A-1381,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 
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Overpayments  which  tax  receiver 
refuses  to  repay  bear  interest.  — 

When  a  tax  receiver  is  paid  by  the  county 
authorities  larger  amounts  than  are  due 
the  receiver  and  refuses  to  pay  back  such 
excess,  interest  should  be  charged.  Glynn 
County  v.  Dubberly,  148  Ga.  290,  96  S.E. 
566  (1918);  answer  conformed  to,  22  Ga. 
App.  603,  96  S.E.  992  (1918). 

Tax  receivers  not  subject  to  20  per¬ 


cent  penalty.  —  There  is  no  statute  put¬ 
ting  the  tax  receiver  on  the  same  basis  as 
the  tax  collector  in  this  respect,  nor  do  the 
same  reasons  exist  for  exacting  a  penalty 
of  20  percent  as  in  case  of  defaulting  tax 
collectors.  Glynn  County  v.  Dubberly,  148 
Ga.  290,  96  S.E.  566  (1918);  answer  con¬ 
formed  to,  22  Ga.  App.  603,  96  S.E.  992 
(1918). 


RESEARCH  REFERENCES 


C.J.S.  —  85  C.J.S.,  Taxation,  §§  1144, 
1145. 


48-5-201.  Issuance  of  executions  against  tax  collector  or  tax 
commissioner  upon  failure  to  settle  accounts;  allow¬ 
ance  of  credits;  interest  only  on  amount  of  default. 

If  any  tax  collector  or  tax  commissioner  fails  to  settle  his  accounts 
with  the  commissioner  as  provided  by  law,  the  commissioner  shall  issue 
execution  against  the  tax  collector  or  tax  commissioner  and  his  sureties 
for  the  principal  amount,  together  with  interest  at  the  rate  of  20  percent 
per  annum  on  the  amount.  If  upon  a  final  settlement  it  appears  that  the 
tax  collector  or  tax  commissioner  was  entitled  to  credits  at  the  time  he 
is  required  by  law  to  settle,  the  commissioner  may  allow  the  credits  and 
charge  interest  only  on  the  amount  for  which  the  tax  collector  or  tax 
commissioner  is  in  default,  together  with  all  the  costs  and  attorney’s 
fees  incurred  by  reason  of  the  issuance  of  the  execution.  (Laws  1823, 
Cobb’s  1851  Digest,  p.  1025;  Code  1863,  §§  832,  833;  Code  1868,  §§  911, 
912;  Code  1873,  §§  909,  910;  Code  1882,  §§  909,  910;  Ga.  L.  1889,  p.  52, 
§  1;  Civil  Code  1895,  §  924;  Civil  Code  1910,  §  1187;  Code  1933, 
§  92-5504;  Code  1933,  §  91A-1383,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

JUDICIAL  DECISIONS 


Constitutionality  of  §  48-5-201  as 
construed  together  with  §  36-6-27.  — 

Former  Code  1910,  §  585  (see  now 
O.C.G.A.  §  36-6-27),  insofar  as  the  stat¬ 
ute  authorized  the  board  of  commissioners 
of  roads  and  revenues  (now  county  gov¬ 
erning  authority)  to  include  in  such  an 
execution  attorney’s  fees  under  former 
Civil  Code  1910,  §  1187  (see  now 

O.C.G.A.  §  48-5-201),  was  unconstitu¬ 
tional  and  void  because  the  statute  was 
violative  of  the  due  process  of  law  clauses 


of  the  Constitution  of  the  State  of  Georgia 
and  of  the  United  States  in  that  no  provi¬ 
sion  is  made  giving  the  county  treasurer 
and  the  sureties  on  the  treasurer’s  bond 
an  opportunity  to  be  heard  as  to  the 
amount  or  reasonableness  of  such  fees, 
and  the  law  does  not  otherwise  provide  for 
any  method  of  attack  thereon.  It  is  further 
unconstitutional  and  void  because  the 
statute  was  in  violation  of  Ga.  Const. 
1877,  Art.  I,  Sec.  I,  Paras.  I  and  XXIII  (see 
now  Ga.  Const.  1983,  Art.  I,  Sec.  II,  Paras. 
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II  and  III)  in  that  the  determination  of 
what  attorney’s  fees  incurred  are  reason¬ 
able  and  the  assessment  of  such  fees  are 
judicial  functions  and  cannot  be  delegated 
to  an  administrative  official.  The  effect  of 
this  ruling  is  to  preclude  collection  by  the 
county  of  interest  at  the  rate  of  20  percent 
per  annum  and  attorney’s  fees,  under 
§  1187,  if  that  were  applicable  under  the 
provisions  contained  in  former  Civil  Code 
1910,  §  585  (see  now  O.C.G.A.  §  36-6-27). 
Massachusetts  Bonding  &  Ins.  Co.  v. 
Floyd  County,  178  Ga.  595,  173  S.E.  720 
(1934). 

Statute  is  applicable  when  a  fi.  fa.  is 
issued  by  the  board  of  commissioners 
against  the  tax  collector  for  moneys 
claimed  to  be  due  the  county. 

McWhorter  v.  Chattooga  County,  154  Ga. 
289,  114  S.E.  203  (1922). 

Not  available  against  usurper  of  tax 
collector’s  power.  —  Comptroller  gen¬ 
eral  (now  commissioner)  is  only  autho¬ 
rized  to  issue  executions  against  tax  col¬ 
lectors,  and  their  securities,  when  in 
default.  When  the  state,  by  the  state’s 
agent,  procures  a  judgment  declaring  one 
as  usurper,  exercising  the  duties  of  the 
office  of  tax  collector  without  warrant  or 
authority;  then,  the  comptroller  general 
(now  commissioner),  as  its  agent  cannot 
legally  issue  an  execution  to  collect  for  the 
state  from  the  comptroller  general,  as  tax 
collector,  the  amount  of  money  alleged  to 
have  been  received  by  the  comptroller 
general  as  such  usurper,  and  which  the 
comptroller  general  had  already  been  or¬ 
dered  by  judgment  to  pay  over  to  the  clerk 
of  the  superior  court  of  the  comptroller 
general’s  county.  Hartley  v.  State,  3  Ga. 
233  (1847). 

Liability  of  county  treasurer.  —  Un¬ 
der  former  Civil  Code  1895,  §  469  (see 
now  O.C.G.A.  §  36-6-27),  construed  with 
former  Civil  Code  1895,  §  924  (see  now 
O.C.G.A.  §  48-5-201),  a  county  treasurer 
was  liable  for  the  20  percent  penalty  im¬ 
posed  by  that  section.  Lamb  v.  Dart,  108 
Ga.  602,  34  S.E.  160  (1899). 

Subrogation  of  surety.  —  When  the 
comptroller  general  (now  commissioner) 
issued  an  execution  against  a  defaulting 
tax  collector  and  the  tax  collector’s  sure¬ 
ties,  for  money  due  the  state  for  taxes 
collected  and  not  paid  over,  such  sureties 


have  the  right  to  pay  off  the  execution,  or 
the  balance  due  thereon,  and  to  control 
the  same  as  against  the  property  of  their 
principal,  or  property  which  the  tax  collec¬ 
tor  owned  at  the  time  of  the  execution  of 
the  tax  collector’s  bond.  Irby  v.  Livingston, 
81  Ga.  281,  6  S.E.  591  (1888). 

Enforceable  against  otherwise  ex¬ 
empt  property.  —  Homestead  set  apart 
under  Ga.  Const.  1868,  Art.  VII  (see  now 
Ga.  Const.  1983,  Art.  VII,  Sec.  II,  Para. 
I-IV)  for  the  family  of  a  tax  collector  is 
liable  for  the  collector’s  default  in  paying 
over  to  the  state  taxes  collected  by  the  tax 
collector.  Davis  v.  State,  60  Ga.  76  (1878). 

Execution  against  a  defaulting  tax  col¬ 
lector  and  the  collector’s  sureties  is  an 
execution  for  taxes  in  the  true  intent  and 
meaning  of  the  Constitution  of  Georgia, 
and  may  be  enforced  against  personalty 
set  apart  and  exempt  from  ordinary  judg¬ 
ments,  executions,  and  decrees,  in  posses¬ 
sion  of  the  collector  or  the  collector’s  sure¬ 
ties.  Cahn  v.  Wright,  66  Ga.  119  (1880). 

Provisions  of  former  Code  1933, 
§  89-833  (see  now  O.C.G.A.  §  45-8-7)  as 
to  interest  supersede  those  of  former 
Code  1933,  §  92-5504  (see  now 
O.C.G.A.  §  48-5-201),  providing  for  inter¬ 
est  at  the  rate  of  20  percent  per  annum  on 
the  principal  amount  against  the  tax  col¬ 
lector  and  the  collector’s  sureties.  Employ¬ 
ers  Liab.  Assurance  Corp.  v.  Lewis,  101 
Ga.  App.  802,  115  S.E.2d  387  (1960). 

Provision  for  20  percent  interest  is 
highly  penal.  Massachusetts  Bonding  & 
Ins.  Co.  v.  Board  of  Comm’rs,  172  Ga.  409, 
157  S.E.  459  (1931). 

Date  from  which  interest  accrues. 
—  When  a  defalcation  occurs  in  the  office 
of  county  treasurer,  the  statutory  interest 
of  20  percent  per  annum,  specified  in  this 
statute  to  be  charged  against  the  trea¬ 
surer  and  the  surety  on  the  treasurer’s 
bond,  should  be  calculated  from  the  date 
of  demand  for  payment  or  the  equivalent 
of  demand  such  as  the  issuance  of  execu¬ 
tion  and  the  like,  and  not  from  the  date  of 
defalcation  when  no  such  demand  is  made 
at  that  time.  Massachusetts  Bonding  & 
Ins.  Co.  v.  Board  of  Comm’rs,  172  Ga.  409, 
157  S.E.  459  (1931). 

Distinction  between  principal  and 
surety  with  regard  to  payment  of  in¬ 
terest.  —  Former  Civil  Code  1910,  §§  585 
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and  1187  (see  now  O.C.G.A.  §§  36-6-27 
and  48-5-201)  draws  no  distinction  be¬ 
tween  the  principal  and  surety  with  re¬ 
gard  to  payment  of  interest,  but  the  inter¬ 
est  specified  in  the  statute  is  to  be  charged 
against  both  principal  and  surety.  Massa¬ 
chusetts  Bonding  &  Ins.  Co.  v.  Board  of 
ComnTrs,  172  Ga.  409,  157  S.E.  459 
(1931). 

Applicability  to  county  treasurers 
and  their  bondsmen.  —  Provisions  of 
former  Civil  Code  1910,  §  1187  (see  now 
O.C.G.A.  §  48-5-201),  relating  to  issuance 
of  executions  against  defaulting  county 
tax  collectors  and  their  bondsmen,  were 
by  former  Civil  Code  1910,  §  585  (see  now 
O.C.G.A.  §  36-6-27)  made  applicable  to 
the  issuance  of  executions  against  default¬ 
ing  county  treasurers  and  their  bonds¬ 
men.  Massachusetts  Bonding  &  Ins.  Co.  v. 
Board  of  ComnTrs,  172  Ga.  409,  157  S.E. 
459  (1931). 

Affidavit  of  illegality  not  available 
to  county  treasurers  and  their  bonds¬ 
men.  —  Ga.  L.  1915,  p.  55,  §§  1-3  (see 
now  O.C.G.A.  §  48-5-203)  amends  the  law 
in  relation  to  issuance  of  executions 
against  county  tax  collectors  so  as  to  af¬ 
ford  a  remedy  by  affidavit  of  illegality,  but 
that  section  does  not  extend  so  far  as  to 
afford  such  remedy  to  county  treasurers 


and  their  bondsmen.  Massachusetts 
Bonding  &  Ins.  Co.  v.  Board  of  Comm’rs, 
172  Ga.  409,  157  S.E.  459  (1931). 

Liability  of  county  treasurer  and 
surety  when  bank  in  which  tax  re¬ 
ceipts  held  is  insolvent.  —  When  a 
county  treasurer,  in  making  an  account¬ 
ing  with  the  treasurer’s  successor,  deliv¬ 
ers  a  check  representing  public  funds 
which  the  treasurer  has  in  a  bank,  and  the 
check  is  accepted  in  lieu  of  cash,  and  upon 
acceptance  and  presentation  of  such  check 
by  the  payee,  credit  therefor  is  transferred 
by  the  bank  to  the  new  treasurer,  the  fact 
that  the  bank  may  be  insolvent  at  the  time 
of  such  transaction  does  not  necessarily 
show  a  default  by  the  officer  making  such 
accounting,  but  in  equity  the  transaction 
should  be  treated  as  a  transfer  of  money, 
to  the  extent  of  the  amount  which  the 
bank  could  and  would  have  paid  in  cash,  if 
cash  had  been  demanded.  Under  this 
principle,  the  petition  of  a  surety  company 
alleged  a  good  defense  against  the  en¬ 
forcement  of  the  execution,  and  upon  the 
hearing  for  injunction  the  evidence  made 
an  issue  of  fact  as  to  the  existence  of  such 
defense.  Board  of  Comm’rs  v.  Massachu¬ 
setts  Bonding  &  Ins.  Co.,  175  Ga.  584,  165 
S.E.  828  (1932),  later  appeal,  Massachu¬ 
setts  Bonding  &  Ins.  Co.  v.  Floyd  County, 
178  Ga.  595,  173  S.E.  720  (1934). 


RESEARCH  REFERENCES 

C.J.S.  —  85  C.J.S.,  Taxation,  §§  1144,  gins  to  run  on  fidelity  or  public  officer’s 
1145,  1149,  1150.  bond,  57  ALR2d  1317. 

ALR.  —  Time  from  which  interest  be- 

48-5-202.  Direction  to  sheriffs  of  executions  against  tax  collec¬ 
tors,  tax  receivers,  and  tax  commissioners;  suspension 
of  collection;  property  bound;  proceedings  of  sale. 


(a)  All  executions  and  other  process  against  tax  collectors,  tax 
receivers,  and  tax  commissioners  shall  be  directed  to  all  and  singular 
the  sheriffs  of  the  state  and  shall  be  executed  by  the  sheriffs,  their 
lawful  deputies,  or  other  officers  lawfully  in  their  stead. 

(b)  Executions  issued  pursuant  to  subsection  (a)  of  this  Code  section 
shall  not  be  suspended  or  delayed  by  any  judicial  interference  except  as 
provided  in  Code  Section  48-5-203.  The  Governor,  however,  may  sus¬ 
pend  collection  until  the  next  meeting  of  the  General  Assembly  but  no 
longer. 
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(c)  The  property  of  tax  collectors,  tax  commissioners,  and  their 
sureties  shall  be  bound  from  the  time  the  bonds  are  executed  for  the 
payment  of  taxes  collected  and  for  the  discharge  of  their  duties. 

(d)  The  proceedings  in  selling  property  under  such  executions  shall 
be  the  same  as  under  executions  issued  from  the  superior  court.  (Laws 
1804,  Cobb’s  1851  Digest,  pp.  1051,  1052;  Code  1863,  §§  834,  835,  836, 
837;  Code  1868,  §§  913,  914,  915,  916;  Code  1873,  §§  911,  912,  913, 
914;  Code  1882,  §§  911,  912,  913,  914;  Civil  Code  1895,  §§  925,  926, 
927,  928;  Civil  Code  1910,  §§  1188,  1189,  1190,  1191;  Ga.  L.  1917,  p. 
198,  §  1;  Code  1933,  §§  92-5508,  92-5509,  92-5510,  92-5511;  Code  1933, 
§  91A-1385,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

JUDICIAL  DECISIONS 


Prohibition  against  entertaining 
affidavit  of  illegality  is  constitutional. 

—  Courts  are  prohibited  from  entertain¬ 
ing  an  affidavit  of  illegality  to  an  execu¬ 
tion  proceeding  against  a  defaulting  tax 
collector  and  the  collector’s  sureties.  The 
prohibition  is  constitutional.  Eve  v.  State, 
21  Ga.  50  (1857). 

Date  and  priority  of  county’s  lien 
on  property  of  tax  collector  and  col¬ 
lector’s  surety.  —  From  the  day  of  exe¬ 
cution  of  the  bond  by  the  tax  collector  and 
collector’s  surety,  the  county  has  a  lien 
upon  the  collector’s  property  and  that  of 
the  collector’s  surety,  subject  only  to  the 
superior  hen  of  the  state  for  taxes  due  the 
state.  Lamar  County  Advisory  Bd.  v. 
McCalley,  181  Ga.  329,  182  S.E.  6  (1935). 

Priority  of  county’s  lien  on  prop¬ 
erty  of  tax  collector  and  collector’s 
surety.  —  When,  in  an  equitable  proceed¬ 
ing  between  the  parties  with  claims  to  the 
proceeds  of  performance  bonds  deposited 
with  the  state  by  a  surety  for  a  county  tax 
collector,  no  claimant  having  obtained  any 
judgment  prior  to  the  equitable  proceed¬ 
ing,  and  when  a  county  intervened  in  such 
equitable  proceeding  with  its  claim  for 
loss  sustained  by  default  of  its  tax  collec¬ 
tor  prior  to  the  equitable  proceeding,  the 
county  was  entitled  in  equity,  by  virtue  of 
the  superior  lien  given  it  by  the  General 
Assembly,  to  priority  in  payment  from 
bond  proceeds.  Lamar  County  Advisory 
Bd.  v.  McCalley,  181  Ga.  329, ‘l82  S.E.  6 
(1935). 

Liability  of  otherwise  exempt  prop¬ 
erty.  —  Setting  apart  of  a  homestead  to 


the  family  of  a  tax  collector  out  of  the 
collector’s  property  does  not  protect  the 
property  from  liability  to  an  execution 
issued  by  the  comptroller  general  (now 
commissioner)  against  the  collector  and 
the  collector’s  sureties  for  a  default. 
Brooks  v.  State,  54  Ga.  36  (1875). 

Defendant  cannot  levy  execution 
against  codefendant  or  cosurety.  — 
When  one  of  the  defendants  in  an  execu¬ 
tion  is  the  sheriff  of  the  county,  the  sheriff 
is  a  party  at  interest,  and  cannot  levy  the 
execution  upon  the  property  of  the  co¬ 
surety  and  codefendant.  The  disability  of 
the  levying  officer  being  apparent  on  the 
face  of  the  papers,  the  levy  may  be  dis¬ 
missed  on  motion  of  the  claimant.  State  v. 
Jeter,  60  Ga.  489  (1878). 

Subrogation  of  surety.  —  When  the 
sureties  for  a  defaulting  tax  collector  pay 
off  the  execution  against  the  collector  and 
take  control  of  the  execution,  they  are 
subrogated  to  the  rights  of  the  state,  and 
become  entitled  to  the  same  lien  that  the 
state  has  on  all  the  property  of  the  prin¬ 
cipal  at  the  time  the  principal  gave  the 
bond.  Irby  v.  Livingston,  81  Ga.  281,  6  S.E. 
591  (1888). 

Remedies  available  to  one  who 
claims  one  is  not  bound  on  tax  collec¬ 
tor’s  bond.  —  Mandamus  will  not  he  as  a 
remedy  to  compel  a  sheriff  to  accept  an 
affidavit  of  illegality  filed  to  an  execution 
issued  by  the  comptroller  general  (now 
commissioner)  against  a  tax  collector  in 
default  and  the  collector’s  bondsmen,  and 
levied  on  the  property  of  one  of  the  alleged 
bondsmen,  who  avers  in  one’s  affidavit  of 
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illegality  that  one  did  not  sign  the  tax 
collector’s  bond,  or  authorize  anyone  else 
to  do  so  for  the  tax  collector.  In  such  case, 
an  equitable  petition  for  injunction  is  an 
available  remedy  when  filed  by  a  bonds¬ 
man.  Webb  v.  Newsom,  138  Ga.  342,  75 
S.E.  106  (1912). 

When  execution  may  be  resisted  in 
judicial  proceedings.  —  Tax  executions 
may  be  resisted  in  judicial  proceedings 
when  there  is  an  unconstitutional  exac¬ 
tion,  because  what  is  then  called  a  tax  is 
no  tax,  since  the  law  does  not  impose  the 
tax  or  authorize  the  execution,  for  the 
same  reason,  and  since  the  defendants  did 
not  occupy  the  official  positions  alleged  in 
the  execution.  Mayo  v.  Renfroe,  66  Ga.  408 
(1881). 

Money  raised  by  execution  cannot 
be  diverted  by  judicial  interference. 

—  Money  raised  by  a  sheriff,  under  an 
execution  issued  by  the  comptroller  gen¬ 
eral  (now  commissioner)  against  a  delin¬ 
quent  tax  collector,  cannot  be  diverted,  by 
judicial  interference,  from  the  payment  of 
such  execution.  The  sheriff  cannot  be  re¬ 
quired  by  rule  to  pay  the  money  to  the 
plaintiff  in  a  judgment  older  than  the 
comptroller’s  (now  commissioner’s)  pro¬ 
cess.  The  sheriff’s  duty  is  to  remit  to  the 
comptroller  (now  commissioner)  without 
delay.  Goldsmith  v.  Kemp,  58  Ga.  106 
(1877). 

No  authority  for  requiring  sheriff 
to  hold  money  pending  court  deci¬ 
sion.  —  Whenever  a  sheriff  has  money  in 


the  sheriff’s  hands  collected  from  a  de¬ 
faulting  tax  collector,  it  is  the  sheriff’s 
duty  to  pay  the  money  over  to  the  comp¬ 
troller  general  (now  commissioner)  at 
once.  There  is  no  lawful  authority  for  any 
person  to  give  the  sheriff  notice  to  hold  it 
up  until  the  person’s  claim  to  the  fund  can 
be  passed  upon  by  a  court.  Wilson  v. 
Wright,  83  Ga.  38,  9  S.E.  834  (1889). 

Neither  taxpayer’s  agent’s  fraud 
nor  suit  on  agent’s  bond  is  ground  for 
interference.  —  Courts  will  not  enter¬ 
tain  jurisdiction  to  enjoin  an  execution 
against  a  defaulting  agent  of  a  railroad  on 
the  ground  that  there  is  a  suit  pending,  at 
the  instance  of  the  state,  against  the  de¬ 
faulting  agent  and  their  securities  on 
their  bond,  or  on  the  ground  that  the 
amount  for  which  the  agent  is  a  defaulter 
was  fraudulently  used  and  embezzled  by 
the  agent.  Scofield  v.  Perkerson,  46  Ga. 
325  (1872). 

Courts  have  no  power  to  prescribe 
evidentiary  requirements  for  issu¬ 
ance  of  executions.  —  Issuing  of  execu¬ 
tions  by  the  comptroller  general  (now 
commissioner)  to  collect  the  public  reve¬ 
nue  due  to  the  state  is  the  act  of  the 
executive  department  of  the  government. 
The  courts  have  no  power  to  prescribe  the 
kind  or  sufficiency  of  the  evidence  which 
shall  be  necessary  to  authorize  the  process 
of  execution  to  issue  against  defaulting 
officers  or  agents,  or  to  restrain  that  de¬ 
partment  in  pursuing  this  course.  Scofield 
v.  Perkerson,  46  Ga.  350  (1872). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Priority  of  state’s  lien  over  security  that  of  the  security  deed  given  after  the 
deed.  —  State  has  lien  on  property  for  tax  collector  goes  into  office.  1962  Op. 
faithful  performance  of  duties  superior  to  Att’y  Gen.  p.  572. 

RESEARCH  REFERENCES 

C.J.S.  —  33  C.J.S.,  Executions,  §  106 
et  seq.  85  C.J.S. ,  Taxation,  §§  1144,  1145. 

48-5-203.  Affidavit  of  illegality  to  execution  against  tax  collec¬ 
tor,  tax  commissioner,  and  sureties;  trial;  damages  for 
delay;  appeal. 

(a)  Whenever  the  commissioner  issues  an  execution  against  any 
defaulting  tax  collector  or  tax  commissioner  and  the  sureties  on  his 
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official  bond,  as  set  forth  in  Code  Section  48-5-201,  the  tax  collector,  tax 
commissioner,  or  any  surety  on  his  bond  at  any  time  after  the  issuance 
of  the  execution  and  before  a  sale  thereunder  may  file  an  affidavit  of 
illegality  to  the  execution.  The  affidavit  shall  state  any  matters  of 
defense  which  would  be  available  in  denial  of  either  the  alleged  default 
or  of  the  amount  of  the  default  as  stated  in  the  execution  and  shall  be 
returned  to  be  tried  in  and  disposed  of  by  the  superior  court  of  the 
county  in  which  the  tax  collector  or  tax  commissioner  held  office  in  the 
same  manner  as  provided  by  law  for  the  trial  and  disposition  of  such 
issues  generally. 

(b)  Code  Section  9-13-128,  authorizing  the  jury  to  assess  damages  for 
delay  upon  the  trial  of  an  issue  formed  on  an  affidavit  of  illegality,  shall 
be  applicable  to  the  affidavit  of  illegality  provided  for  in  subsection  (a) 
of  this  Code  section. 

(c)  Upon  any  final  decision  by  the  superior  court  on  the  issue  made  by 
the  affidavit  of  illegality,  either  party  may  file  an  appeal  and  carry  the 
case  to  the  appellate  court  as  in  cases  of  injunction.  (Ga.  L.  1915,  p.  55, 
§§  1-3;  Code  1933,  §§  92-5505,  92-5506,  92-5507;  Code  1933, 
§  91A-1384,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 


JUDICIAL  DECISIONS 


Affidavit  of  illegality  not  available 
to  county  treasurers  and  their  bonds¬ 
men.  —  Statute  amends  the  law  in  rela¬ 
tion  to  issuance  of  executions  against 
county  tax  collectors  so  as  to  afford  a 
remedy  by  affidavit  of  illegality,  but  this 


statute  does  not  extend  so  far  as  to  afford 
such  remedy  to  county  treasurers  and 
their  bondsmen.  Massachusetts  Bonding 
&  Ins.  Co.  v.  Board  of  Comm’rs,  172  Ga. 
409,  157  S.E.  459  (1931). 


RESEARCH  REFERENCES 


C.J.S.  —  33  C.J.S.,  Executions,  §  288 
et  seq. 

48-5-204.  Authority  to  vacate  commissions  of  defaulting  tax 
collectors,  tax  commissioners,  or  tax  receivers;  filling 
vacancies. 


The  Governor  may  vacate  the  commissions  of  defaulting  tax  collec¬ 
tors  or  tax  commissioners  or  of  tax  receivers  failing  or  refusing  to  do 
their  duty,  to  give  bond,  or  to  take  the  oath  required  by  law.  In  any  such 
event,  the  vacancy  shall  be  filled  in  the  manner  prescribed  for  other 
vacancies.  (Laws  1826,  Cobb’s  1851  Digest,  p.  1260;  Code  1863,  §  839; 
Code  1868,  §  918;  Code  1873,  §  916;  Code  1882,  §  916;  Civil  Code 
1895,  §  930;  Civil  Code  1910,  §  1193;  Code  1933,  §  92-5602;  Code 
1933,  §  91A-1386,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 
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JUDICIAL  DECISIONS 


Section  does  not  violate  constitu¬ 
tional  removal  procedures.  —  Statute 
authorizing  the  Governor  to  vacate  the 
commission  of  defaulting  tax  collectors  is 
not  inconsistent  with  Ga.  Const.  1868, 


Art.  IX  (see  now  Ga.  Const.  1983,  Art.  IX, 
Sec.  I,  Para.  Ill)  which  provides  that  the 
county  officers  shall  be  removable  on  con¬ 
viction  for  malpractice  in  office.  State  ex 
rel.  Lennard  v.  Frazier,  48  Ga.  137  (1873). 


RESEARCH  REFERENCES 


C.J.S.  —  85  C.J.S.,  Taxation,  §  1121. 

48-5-205.  Penalties  for  incomplete  or  improper  digests. 


(a)  If  a  tax  receiver  or  tax  commissioner  fails  to  have  his  or  her  digest 
completed  and  deposited  by  September  1  in  each  year,  unless  excused 
by  provisions  of  law  or  by  the  commissioner,  such  tax  receiver  or  tax 
commissioner  shall  forfeit  one-tenth  of  his  or  her  commissions  for  each 
week’s  delay.  If  the  delay  extends  beyond  30  days,  such  tax  receiver  or 
tax  commissioner  shall  forfeit  one-half  of  his  or  her  commissions.  If  the 
delay  extends  beyond  the  time  when  the  Governor  and  commissioner  fix 
the  rate  percentage,  such  tax  receiver  or  tax  commissioner  shall  forfeit 
all  such  tax  receiver’s  or  tax  commissioner’s  commissions. 

(b)  If  a  tax  receiver  or  tax  commissioner  fails  to  make  out  his  digest 
in  the  manner  prescribed  by  law  or  fails  to  comply  with  the  directions 
given  him  by  the  commissioner  in  making  out  his  digest,  he  shall  forfeit 
one-half  his  commissions. 

(c)  If  the  digest  is  made  out  so  badly  as  not  to  fulfill  the  purpose  of  the 
tax  laws,  the  tax  receiver  or  tax  commissioner  shall  forfeit  all  his 
commissions  and  shall  be  removed  from  office  by  the  governing  author¬ 
ity  of  the  county  upon  the  request  of  the  commissioner.  (Orig.  Code 
1863,  §§  825,  826,  827;  Code  1868,  §§  904,  905,  906;  Code  1873, 
§§  902,  903,  904;  Code  1882,  §§  902,  903,  904;  Civil  Code  1895,  §§  918, 
919,  920;  Civil  Code  1910,  §§  1181,  1182,  1183;  Code  1933,  §§  92-5401, 
92-5402,  92-5403;  Code  1933,  §  91A-1380,  enacted  by  Ga.  L.  1978,  p. 
309,  §  2;  Ga.  L.  2015,  p.  1219,  §  9/HB  202.) 


The  2015  amendment,  effective  Janu¬ 
ary  1,  2016,  substituted  the  present  pro¬ 
visions  of  subsection  (a)  for  the  former 
provisions,  which  read:  “If  a  tax  receiver 
or  tax  commissioner  fails  to  have  his  di¬ 
gest  completed  and  deposited  by  August  1 
in  each  year,  unless  excused  by  provisions 
of  law  or  by  the  commissioner,  he  shall 
forfeit  one-tenth  of  his  commissions  for 
each  week’s  delay.  If  the  delay  extends 
beyond  30  days  he  shall  forfeit  one-half  of 


his  commissions.  If  the  delay  extends  be¬ 
yond  the  time  when  the  Governor  and 
commissioner  fix  the  rate  percentage,  he 
shall  forfeit  all  his  commissions.”  See  Ed¬ 
itor’s  notes  for  applicability. 

Editor’s  notes.  —  Ga.  L.  2015,  p.  1219, 
§  27(c)/HB  202,  not  codified  by  the  Gen¬ 
eral  Assembly,  provides,  in  part,  that  Sec¬ 
tions  9,  12,  and  15  of  this  Act  shall  be 
applicable  to  all  appeals  filed  on  or  after 
January  1,  2016. 
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RESEARCH  REFERENCES 


C.J.S.  —  85  C.J.S.,  Taxation,  §  1142. 


48-5-206.  Liability  of  tax  receiver  or  tax  commissioner  for  mak¬ 
ing  false  entry  of  a  return  or  for  causing  taxpayer  to 
pay  more  than  lawful  tax. 

Repealed  by  Ga.  L.  1992,  p.  2411,  §  6,  effective  April  20,  1992. 


Editor’s  notes.  —  This  Code  section 
was  based  on  Laws  1804,  Cobb’s  1851 
Digest,  p.  1052;  Code  1863,  §§  829,  830; 
Code  1868,  §§  908,  909;  Code  1873, 
§§  906,  907;  Code  1882,  §§  906,  907;  Civil 


Code  1895  §§  922,  923;  Civil  Code  1910, 
§§  1185,  1186;  Code  1933,  §§  92-5502, 
92-5503;  Code  1933,  §  91A-1382;  enacted 
by  Ga.  L.  1978,  p.  309,  §  2  and  Ga.  L. 
1981,  Ex.  Sess.,  p.  8. 


Pakt  5 


County  Tax  Officials 


48-5-210.  County  tax  receivers,  tax  collectors,  and  tax  commis¬ 
sioners;  election;  qualifications  for  office;  vacancies  in 
office. 


(a)  County  tax  receivers,  tax  collectors,  and  tax  commissioners  shall 
be  elected  by  the  voters  of  their  respective  counties  at  the  time  and  in 
the  manner  provided  by  law.  Each  such  officer  shall  be  elected  for  a 
term  of  four  years. 

(b) (1)  No  person  shall  be  eligible  to  offer  for  election  to  or  hold  the 
office  of  tax  receiver,  tax  collector,  or  tax  commissioner  unless  the 
person: 

(A)  Is  a  citizen  of  the  United  States; 

(B)  Is  a  resident  of  the  county  in  which  the  person  seeks  office  for 
at  least  two  years  prior  to  qualifying  for  election  to  the  office  and 
remains  a  resident  of  such  county  during  the  term  of  office; 

(C)  Is  a  registered  voter; 

(D)  Has  attained  the  age  of  25  years  prior  to  the  date  of 
qualifying  for  election  to  the  office,  but  this  subparagraph  shall  not 
apply  to  any  person  who  was  holding  the  office  of  tax  receiver,  tax 
collector,  or  tax  commissioner  on  July  1,  1981; 

(E  )  Has  obtained  a  high  school  diploma  or  its  recognized  equiv¬ 
alent,  but  this  subparagraph  shall  not  apply  to  any  person  who  was 
holding  the  office  of  tax  receiver,  tax  collector,  or  tax  commissioner 
on  April  1,  1986;  and 
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(F)  Has  not  been  convicted  of  a  felony  offense  or  any  offense 
involving  moral  turpitude  contrary  to  the  laws  of  this  state,  any 
other  state,  or  the  United  States. 

(2)  Each  person  offering  as  a  candidate  for  the  office  of  tax  receiver, 
tax  collector,  or  tax  commissioner  shall  file  an  affidavit  with  the 
officer  before  whom  such  person  has  qualified  to  seek  the  office  of  tax 
receiver,  tax  collector,  or  tax  commissioner  prior  to  or  at  the  time  of 
qualifying  as  a  candidate.  The  affidavit  shall  affirm  that  the  person 
meets  all  the  qualifications  required  by  paragraph  (1)  of  this  subsec¬ 
tion.  (Code  1981,  §  48-5-210,  enacted  by  Ga.  L.  1985,  p.  489,  §  3;  Ga. 
L.  1986,  p.  495,  §  1;  Ga.  L.  1986,  p.  1229,  §  1;  Ga.  L.  1989,  p.  1091, 
§  7.) 

48-5-211.  Interim  and  emergency  filling  of  vacancies  in  office  of 
tax  receiver,  collector,  or  commissioner. 

(a)  Except  as  otherwise  provided  in  Code  Section  48-5-212,  as  soon  as 
a  vacancy  occurs  in  the  office  of  county  tax  receiver,  tax  collector,  or  tax 
commissioner,  the  judge  of  the  probate  court  shall  appoint  a  qualified 
person  to  discharge  the  duties  of  such  officer  until  the  vacancy  is  filled. 

(b)  When  a  vacancy  occurs  as  provided  in  subsection  (a)  of  this  Code 
section  and  it  is  not  more  than  six  months  from  the  time  the  election 
can  be  called  by  the  county  election  superintendent  and  held  until  the 
existing  term  will  expire,  the  person  or  persons  appointed  shall  dis¬ 
charge  the  duties  of  the  office  for  the  balance  of  the  term  and  there  shall 
be  no  special  election. 

(c)  Except  as  otherwise  provided  in  this  chapter,  if  from  any  sudden 
emergency  there  is  a  vacancy  and  a  proper  person  cannot  immediately 
be  appointed,  the  judge  of  the  probate  court  or  his  clerk  shall  act  as 
county  tax  receiver,  tax  collector,  or  tax  commissioner. 

(d)  Except  as  provided  in  subsection  (b)  of  this  Code  section,  when  a 
vacancy  occurs  as  provided  in  subsection  (a)  of  this  Code  section,  the 
election  superintendent  of  the  county  where  it  occurs  shall  call  and 
conduct  a  special  election  in  the  manner  provided  for  in  Chapter  2  of 
Title  21. 

(e)  The  person  elected  pursuant  to  subsection  (d)  of  this  Code  section 
shall  hold  office  for  the  unexpired  term.  The  returns  of  the  election  shall 
be  made  to  the  Secretary  of  State.  Such  person  shall  be  commissioned 
by  the  Governor.  (Code  1981,  §  48-5-211,  enacted  by  Ga.  L.  1986,  p. 
1229,  §  2;  Ga.  L.  1988,  p.  586,  §  5;  Ga.  L.  1988,  p.  1449,  §  1.) 

Code  Commission  notes.  —  Two  1988  1988,  p.  1449,  §  1.  Subsections  (b)-(e)  are 

Acts  amended  this  Code  section.  Subsec-  set  out  as  amended  by  Ga.  L.  1988,  p.  586, 
tion  (a)  is  set  out  as  amended  by  Ga.  L.  §  5. 
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Editor’s  notes.  —  Ga.  L.  1988,  p.  586,  Code  section  applied  to  any  vacancy  occur- 
§  7,  not  codified  by  the  General  Assembly,  ring  on  or  after  March  30,  1988. 
provided  that  the  1988  amendment  of  this 

48-5-212.  Chief  deputy  tax  receiver,  collector,  or  commissioner; 

appointment;  duties;  assumption  of  duties  of  tax  com¬ 
missioner. 

(a)  Except  as  otherwise  provided  in  Code  Section  48-5-128.1,  the  tax 
receiver,  tax  collector,  or  tax  commissioner  of  any  county  shall  be 
authorized  to  appoint  a  chief  deputy  tax  receiver,  chief  deputy  tax 
collector,  or  chief  deputy  tax  commissioner,  provided  that  such  person 
has  met  the  same  training  requirements  as  enumerated  in  Code  Section 
48-5-126.1.  Such  chief  deputy  shall  have  the  duties  prescribed  by  the 
appointing  tax  official  and  the  authority  prescribed  in  this  Code  section. 

(b)  Except  as  otherwise  provided  in  Code  Section  48-5-128.1,  in  any 
county  in  which  a  chief  deputy  tax  commissioner  has  been  appointed 
pursuant  to  subsection  (a)  of  this  Code  section  and  said  chief  deputy 
meets  all  qualifications  for  the  office  of  tax  commissioner,  the  chief 
deputy  tax  commissioner  shall  assume  the  duties  of  the  office  of  the  tax 
commissioner  upon  the  death,  resignation,  incapacity,  or  inability  of 
such  tax  commissioner  of  any  such  county  to  serve.  Such  chief  deputy 
shall  serve  until  such  time  as  the  incapacity  or  inability  of  such  tax 
commissioner  is  removed  or  until  January  1  following  the  next  succeed¬ 
ing  general  election  which  occurs  more  than  60  days  after  the  occur¬ 
rence  of  the  vacancy  or  the  expiration  of  the  remaining  term  of  office, 
whichever  occurs  first.  The  chief  deputy  tax  commissioner  shall  receive 
no  additional  compensation  for  performing  the  duties  of  such  tax 
commissioner  except  in  cases  involving  the  death  or  resignation  of  such 
tax  commissioner,  in  which  case  the  chief  deputy  shall  receive  the  same 
compensation,  paid  in  the  same  manner,  as  such  tax  commissioner 
would  have  received  less  any  longevity  raises  received  by  the  previous 
tax  commissioner.  If  the  next  succeeding  general  election  is  not  one  at 
which  county  officers  are  elected  and  is  more  than  60  days  after  the 
occurrence  of  the  vacancy  and  unless  the  incapacity  or  inability  of  such 
tax  commissioner  is  removed  prior  to  such  election,  a  duly  qualified 
person  shall  be  elected  tax  commissioner  at  a  special  election  held  at 
the  same  time  as  the  general  election.  The  person  so  elected  shall  take 
office  on  January  1  following  such  election  and  shall  serve  for  the 
remainder  of  the  unexpired  term  of  office.  (Code  1981,  §  48-5-212, 
enacted  by  Ga.  L.  1988,  p.  1449,  §  2;  Ga.  L.  1991,  p.  365,  §  1;  Ga.  L. 
1994,  p.  237,  §  2;  Ga.  L.  1998,  p.  1159,  §  20.) 
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Editor’s  notes.  —  Both  Ga.  L.  1988,  p.  sion  of  Code  Section  48-5-212  enacted  by 
586,  §  5  and  Ga.  L.  1988,  p.  1449,  §  2  Ga.  L.  1988,  p.  1449,  §  2  is  set  out  above, 
enacted  a  Code  Section  48-5-212.  The  ver- 

ARTICLE  4 
COUNTY  TAXATION 

Cross  references.  —  Grants  to  coun-  valorem  taxation  on  tangible  property  in 
ties  for  road  construction  and  mainte-  county,  §  36-17-20  et  seq. 
nance,  as  such  grants  relate  to  relief  of  ad 

RESEARCH  REFERENCES 


ALR.  —  Limitation  of  power  to  tax  as 
limitation  of  power  to  incur  indebtedness 
or  vice  versa,  97  ALR  1103. 

Constitutionality  and  construction  of 
statute  which  provides  for  the  use  of  the 


general  funds  or  credit  of  the  municipality 
in  event  of  default  or  delay  in  payment  of, 
or  inability  to  collect,  or  insufficiency  of, 
special  assessments  for  local  improve¬ 
ments,  135  ALR  1287. 


48-5-220.  Purposes  of  county  taxes. 

County  taxes  may  be  levied  and  collected  for  the  following  public 
purposes: 

(1)  To  pay  the  expenses  of  administration  of  the  county  govern¬ 
ment; 

(2)  To  pay  the  principal  and  interest  of  any  debt  of  the  county  and 
to  provide  a  sinking  fund  for  the  payment  of  the  principal  and 
interest; 

(3)  For  educational  purposes  upon  property  located  outside  of 
independent  school  systems,  as  provided  in  Article  VIII  of  the 
Constitution  of  this  state; 

(4)  To  build  and  repair  public  buildings  and  bridges; 

(5)  To  pay  the  expenses  of  courts  and  the  maintenance  and  support 
of  inmates,  to  pay  sheriffs  and  coroners,  and  to  pay  for  litigation; 

(6)  To  build  and  maintain  a  system  of  county  roads; 

(7)  For  public  health  purposes  in  the  county  and  for  the  collection 
and  preservation  of  records  of  vital  statistics; 

(8)  To  pay  county  police; 

(9)  To  support  indigent  individuals; 

(10)  To  pay  county  agricultural  and  home  demonstration  agents; 

(11) (A)  To  provide  for  payment  of  old  age  assistance  to  aged 

individuals  in  need  and  for  the  payment  of  assistance  to  needy 

blind,  assistance  to  dependent  children,  and  other  welfare  benefits. 
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(B)  No  individual  shall  be  entitled  to  assistance  as  provided  in 
this  paragraph  who  does  not  qualify  for  assistance  in  every  respect 
as  provided  by  law  prescribing  the  qualifications  for  beneficiaries. 

(C)  No  indebtedness  or  liability  against  the  county  shall  ever  be 
created  for  the  purpose  stated  in  this  paragraph  when  the  indebt¬ 
edness  or  liability  is  in  excess  of  amounts  reasonably  expected  to  be 
raised  by  county  taxes  levied  as  provided  by  law; 

(12)  To  provide  for  fire  protection  of  forest  lands  and  for  the 
conservation  of  natural  resources; 

(13)  To  provide  hospitalization  and  medical  or  other  care  for  the 
indigent  sick  people  of  the  county; 

(14)  To  acquire,  improve,  and  maintain  airports,  public  parks,  and 
public  libraries; 

(15)  To  provide  for  workers’  compensation  and  retirement  or  pen¬ 
sion  funds  for  officers  and  employees; 

(16)  To  provide  reasonable  reserves  for  public  improvements  as 
may  be  fixed  by  law; 

(17)  To  pay  pensions  and  other  benefits  and  costs  under  a  teacher 
retirement  system  or  systems; 

(18)  For  school  lunch  purposes,  upon  property  located  outside  of 
independent  school  systems  as  provided  in  Article  VIII  of  the  Consti¬ 
tution  of  this  state,  to  provide  for  payment  of  costs  and  expenses 
incurred  in  the:  purchase,  replacement,  and  maintenance  of  school 
lunchroom  equipment;  purchase  of  school  lunchroom  supplies;  trans¬ 
portation,  storage,  and  preparation  of  foods;  and  all  other  costs  and 
expenses  incurred  in  the  operation  of  school  lunch  programs; 

(19)  To  provide  for  ambulance  services  within  the  county; 

(20)  To  provide  for  financial  assistance  to  county  or  joint  county 
and  municipal  development  authorities  for  the  purpose  of  developing 
trade,  commerce,  industry,  and  employment  opportunities.  No  tax  for 
this  purpose  shall  exceed  one  mill  per  dollar  upon  the  assessed  value 
of  the  taxable  property  in  the  county  levying  the  tax;  provided, 
however,  that  the  authority  to  levy  and  collect  a  tax  for  the  purpose 
described  in  this  paragraph  shall  not  be  deemed  to  be  an  exclusive 
authorization  and  shall  not  prevent  any  county  from  exercising  any 
power  granted  to  it  pursuant  to  any  constitutional  amendment, 
whether  general  or  special,  to  levy  any  ad  valorem  tax  for  the  purpose 
of  providing  financial  assistance  to  any  county  or  joint  county  and 
municipal  development  authority.  The  exceptions  to  the  one  mill  per 
dollar  tax  limitation  contained  in  the  proviso  of  the  preceding 
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sentence  shall  not  be  construed  so  as  to  affect  any  action  pending  in 
court  on  February  20,  1984; 

(21)  To  provide  for  public  health  and  sanitation  including,  but  not 
limited  to,  water  pollution  control  projects,  sewage  treatment  facili¬ 
ties,  storm  and  sanitary  sewer  facilities,  and  water  supply  facilities; 
and 

(22)  To  provide  for  financial  assistance  to  county  children  and 
youth  commissions  providing  children  and  youth  services,  including 
but  not  limited  to,  the  study  of  the  needs,  issues,  and  problems 
relating  to  children  and  youth;  the  gathering  of  data,  identification  of 
problem  areas,  and  planning  and  implementation  of  programs  for 
dealing  with  problems  of  children  and  youth;  and  the  dissemination 
of  information  relating  to  issues  of  children  and  youth.  (Code  1933, 
§  92-3701;  Ga.  L.  1937-38,  Ex.  Sess.,  p.  292,  §  1;  Ga.  L.  1939,  p.  200, 
§  1;  Ga.  L.  1939,  p.  201,  §  1;  Ga.  L.  1941,  p.  318,  §  1;  Ga.  L.  1946,  p. 
87,  §  1;  Ga.  L.  1958,  p.  370,  §  1;  Ga.  L.  1962,  p.  458,  §§  1,  2;  Ga.  L. 
1970,  p.  582,  §  1;  Ga.  L.  1972,  p.  922,  §  1;  Ga.  L.  1977,  p.  845,  §  1; 
Ga.  L.  1978,  p.  2006,  §  1;  Code  1933,  §  91A-1201,  enacted  by  Ga.  L. 
1978,  p.  309,  §  2;  Ga.  L.  1979,  p.  5,  §  32;  Ga.  L.  1984,  p.  807,  §  1;  Ga. 
L.  1988,  p.  1748,  §  1;  Ga.  L.  1990,  p.  793,  §  1;  Ga.  L.  1999,  p.  81, 
§  48.) 

Cross  references.  —  Provisions  re-  tural  and  home  demonstration  agents, 
garding  employment  of  county  agricul-  §  20-2-62. 

JUDICIAL  DECISIONS 

Analysis 

General  Consideration 
Specific  Purposes  Construed 


General  Consideration 

Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  deci¬ 
sions  under  former  Code  1868,  §  548,  and 
former  Code  1873,  §  514,  former  Code 
1882,  §  514,  and  former  Civil  Code  1895, 
§  404,  former  Civil  Code  1910,  §  513  are 
included  in  the  annotations  for  this  Code 
section. 

Intent  is  to  cover  same  purposes  as 
expressed  in  Constitution.  —  Statute 
is  intended  to  cover  the  same  purposes 
expressed  in  Ga.  Const.  1877,  Art.  VII, 
Sec.  VI,  Para.  II  (see  now  Ga.  Const.  1983, 
Art.  IX,  Sec.  IV,  Para.  I-III),  although  the 
language  is  not  the  same  as  that  employed 
in  the  Constitution.  Richter  v.  Bacon,  145 
Ga.  408,  89  S.E.  367  (1916)  (decided  under 


former  Civil  Code  1910,  §  513). 

Section  intended  to  inform  public 
as  to  use  of  county  funds.  —  Statute  is 
of  great  importance,  and  ordinaries  (now 
county  governing  authority)  and  treasur¬ 
ers  who  neglect  to  conform  to  this  salutary 
law  are  greatly  to  blame.  By  the  division 
of  the  funds  into  as  many  as  nine  or  ten 
smaller  funds,  the  public  are  made  aware 
of  the  uses  to  which  the  taxes  are  to  be 
applied,  and  a  far  better  control  over  the 
public  money  is  secured.  Mitchell  v.  Speer, 
39  Ga.  56  (1869)  (decided  under  former 
Code  1868,  §  548). 

When  a  tax  is  levied  for  any  one  of 
the  purposes  set  forth  in  this  statute 
it  includes  all  items  named  in  that 
purpose.  Central  of  Ga.  Ry.  v.  Wright,  35 
Ga.  App.  144,  132  S.E.  449  (1926),  aff’d, 
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165  Ga.  43,  139  S.E.  909  (1927)  (decided 
under  former  Civil  Code  1910,  §  513). 

Identification  of  purposes  for 
which  tax  levied.  —  It  is  sufficient  if 
each  item  of  a  tax  levy  under  this  statute 
gives  the  percent  of  the  tax  levied  under 
that  item,  and  it  is  not  necessary  that  the 
percent  levied  for  each  separate  purpose 
expressed  in  the  item  be  stated.  Southern 
Ry.  v.  Whitfield  County,  38  Ga.  App.  703, 
145  S.E.  668  (1928)  (decided  under  former 
Civil  Code  1910,  §  513). 

Publication  of  treasurer’s  annual 
statement  not  covered  by  section.  — 
Publication  of  the  treasurer’s  annual 
statement  required  by  former  Code  1895, 
§  460  (see  now  O.C.G.A.  §  36-6-14)  was 
not  a  court  expense  and  as  such  a  legal 
charge  against  the  county  by  virtue  of 
former  Civil  Code  1895,  §  404.  Howard  v. 
Early  County,  104  Ga.  669,  30  S.E.  880 
(1898)  (decided  under  former  Civil  Code 
1895,  §  404). 

Amendment  of  levy  when  item  of 
levy  is  indefinite  but  not  void.  —  When 
an  item  of  a  tax  levy  under  this  statute  is 
indefinite  but  not  void,  it  may  be  clarified 
and  made  definite  by  an  amendment 
which  does  not  change  the  purpose  or  the 
amount  of  the  original  levy.  This  is  true 
even  though  the  generality  of  taxpayers 
have  paid  their  taxes  and  the  amendment 
is  made  after  the  property  of  a  protesting 
taxpayer  has  been  levied  on  under  a  tax  fi. 
fa.,  and  an  affidavit  of  illegality  has  been 
interposed  to  the  levy.  Southern  Ry.  v. 
Whitfield  County,  38  Ga.  App.  703,  145 
S.E.  668  (1928)  (decided  under  former 
Civil  Code  1910,  §  513). 

Scope  of  and  payment  for  legal 
county  debts.  —  Term  “legal  indebted¬ 
ness”  (now  “debt”),  properly  construed, 
includes  legal  liabilities  other  than  cur¬ 
rent  expense  and  bonded  debt.  A  legal 
indebtedness  on  the  part  of  a  county 
arises  whenever  a  county  by  contract  re¬ 
ceives  either  material  or  services  of  value, 
to  be  paid  for  out  of  available  funds  in  the 
hands  of  the  treasurer  or  out  of  the  pro¬ 
ceeds  of  taxes  that  have  been  or  may  be 
lawfully  levied  during  the  year  in  which 
such  contracts  are  made.  When  a  county 
has  not  paid  such  a  demand  and  there  is 


no  available  fund  in  the  treasury  with 
which  to  pay  the  demand,  the  county 
authorities  may  during  a  subsequent  year 
levy  a  tax  for  the  discharge  of  such  liabil¬ 
ities.  A  county  may  levy  taxes  to  pay  legal 
indebtedness  of  the  county  due,  or  to  be¬ 
come  due,  or  past  due.  Atlanta  Distrib. 
Terms.,  Inc.  v.  Board  of  Comm’rs  of  Rds.  & 
Revenues,  177  Ga.  250,  170  S.E.  52  (1933) 
(decided  under  former  Civil  Code  1910, 
§  513). 

Applicability  to  accumulated  in¬ 
debtedness.  —  Under  the  terms  “due” 
and  “past  due”  in  former  Civil  Code  1910, 
§  513(1)  (see  now  paragraph  (2)  of  this 
Code  section)  was  embraced,  necessarily, 
the  accumulated  indebtedness  of  the 
county.  Indebtedness  of  the  county  due  or 
past  due  may  possibly  be  more  extensive, 
in  the  last  analysis  of  those  expressions, 
than  “accumulated  indebtedness,”  but  “ac¬ 
cumulated  indebtedness”  cannot  be  more 
extensive  than  the  aggregate  of  the  in¬ 
debtedness  which  is  due  and  that  which  is 
past  due.  Consequently,  a  tax  for  the  pur¬ 
pose  of  paying  accumulated  indebtedness 
is  provided  for  exclusively  under  the  stat¬ 
ute.  Central  of  Ga.  Ry.  v.  Wright,  35  Ga. 
App.  144,  132  S.E.  449  (1926),  aff’d,  165 
Ga.  43,  139  S.E.  909  (1927)  (decided  under 
former  Civil  Code  1910,  §  513). 

Unpaid  lawful  current  expenses 
are  accumulated  debts.  —  Unpaid  law¬ 
ful  current  expenses  incurred  in  one  year, 
which  were  not  discharged  by  payment, 
and  for  which  county  warrants  were  le¬ 
gally  issued,  are  accumulated  debts  of  the 
county  falling  within  the  statute.  South¬ 
ern  Ry.  v.  Fulton  County,  170  Ga.  248,  152 
S.E.  567  (1930)  (decided  under  former 
Civil  Code  1910,  §  513). 

Extra  and  special  taxes  excluded 
from  computation  of  limitation  on 
debt  for  certain  purposes.  —  No  extra 
or  special  taxes  provided  by  local  or  gen¬ 
eral  laws  as  fixed  charges  upon  the  partic¬ 
ular  county  are  to  be  included  in  comput¬ 
ing  limitations  on  debt  so  as  to  affect  or 
prevent  the  levy  of  such  taxes  as  may  be 
necessary  to  pay  the  county’s  legal  indebt¬ 
edness  and  the  county’s  current  expenses. 
Alabama  G.S.R.R.  v.  Harrison,  54  Ga. 
App.  368,  188  S.E.  49  (1936). 

Whether  a  bridge  is  built  and  re¬ 
paired  from  funds  raised  under  this 
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statute  does  not  determine  whether 
the  bridge  is  a  public  bridge.  Early 
County  v.  Fain,  2  Ga.  App.  288,  58  S.E. 
528  (1907)  (decided  under  former  Civil 
Code  1895,  §  404). 

Limitation  on  taxes  assessed  for 
building,  erecting,  or  repairing 
bridges.  —  There  is  no  limitation  on  the 
amount  of  taxes  which  may  be  assessed 
and  collected  within  the  year  for  the  pur¬ 
pose  of  building  and  repairing  bridges 
within  the  counties  of  this  state,  excepting 
the  cost  of  erecting  the  bridges.  Settle  v. 
Howell,  174  Ga.  792,  164  S.E.  189  (1932) 
(decided  under  former  Civil  Code  1910, 
§  513). 

Provision  for  advertising  of  orders 
is  directory,  not  mandatory.  —  Provi¬ 
sion  of  former  Civil  Code  1910,  §  515,  in 
reference  to  advertising  the  order  levying 
county  taxes  was  directory  and  not  man¬ 
datory,  and  a  failure  to  comply  with  such 
provision  did  not  render  the  tax  levy  void. 
Garrison  v.  Perkins,  137  Ga.  744,  74  S.E. 
541  (1912)  (decided  under  former  Civil 
Code  1910,  §  515);  Dunn  v.  Harris,  144 
Ga.  385,  87  S.E.  299  (1915)  (decided  under 
former  Civil  Code  1910,  §  515);  McGregor 
v.  Hogan,  153  Ga.  473,  112  S.E.  471  (1922) 
(decided  under  former  Civil  Code  1910, 
§  515);  McMillan  v.  Tucker,  154  Ga.  154, 
113  S.E.  391  (1922)  (decided  under  former 
Civil  Code  1910,  §  515). 

Advertisement  effective  as  notice  of 
levy.  —  Whether  the  requirement  of  for¬ 
mer  Civil  Code  1910,  §  515  be  deemed 
mandatory  or  directory,  or  partly  one  and 
partly  the  other,  the  advertising  in  a  pub¬ 
lic  newspaper  follows  the  passing  of  the 
order  and  the  entry  of  the  order  on  the 
minutes,  and  gives  notice  to  the  public  of 
the  levy  which  has  been  made.  Dunn  v. 
Harris,  144  Ga.  157,  86  S.E.  556  (1915) 
(decided  under  former  Civil  Code  1910, 
§  515). 

Inapplicable  to  order  to  collect  bal¬ 
ance  due  on  previous  levy.  —  An  order 
by  the  county  authorities  directing  the  tax 
collector  to  proceed  with  the  collection  of 
the  balance  due  on  previous  levy  did  not 
constitute  a  new  tax  levy  or  assessment, 
and  did  not  fall  within  the  provisions  of 
the  statute.  Johnson  v.  Pinson,  127  Ga. 
144,  56  S.E.  238  (1906)  (decided  under 
former  Civil  Code  1895,  §  406). 


Workers  compensation.  —  Trial 
court  properly  determined  that  a  county 
could  not  provide  workers  compensation 
coverage  to  Georgia  superior  court  judges 
as  the  judges  were  not  county  employees; 
counties  were  specifically  authorized  by 
Ga.  Const.  1983,  Art.  IX,  Sec.  IV,  Para.  I 
and  O.C.G.A.  §  48-5-220  to  provide  work¬ 
ers  compensation  to  “county  officials,” 
such  as  a  sheriff,  pursuant  to  O.C.G.A. 
§  34-9-1,  but  judges  were  deemed  state 
employees.  Freeman  v.  Barnes,  282  Ga. 
App.  895,  640  S.E. 2d  611  (2006). 

Cited  in  Board  of  Comm’rs  v.  Wilson, 
260  Ga.  482,  396  S.E.2d  903  (1990);  Hay  v. 
Newton  County,  246  Ga.  App.  44,  538 
S.E. 2d  181  (2000). 

Specific  Purposes  Construed 

Inquest  fees  to  coroner.  —  County  is 
liable  to  suit  by  coroner  for  fees  for  in¬ 
quests.  Davis  v.  County  of  Bibb,  116  Ga. 
23,  42  S.E.  403  (1902)  (decided  under 
former  Civil  Code  1895,  §  404). 

Compensating  appointed  counsel 
from  county  funds  prohibited.  —  At¬ 
torney  at  law  who  is  assigned  by  the  judge 
as  counsel  for  an  indigent  defendant  is  not 
entitled  to  be  paid  for  such  services  out  of 
the  county  funds.  Elam  v.  Johnson,  48  Ga. 
348  (1873)  (decided  under  former  Code 
1873,  §  514). 

Payment  for  publishing  general 
presentment  of  grand  jury  does  not 
come  within  the  terms  of  the  statute. 
Houston  County  v.  Kersh  &  Wynne,  82  Ga. 
252,  10  S.E.  199  (1889)  (decided  under 
former  Code  1882,  §  514). 

Levy  of  taxes  to  supplement  sala¬ 
ries  of  county  agents.  —  While  the 
Board  of  Regents  of  the  University  System 
of  Georgia,  through  the  College  of  Agricul¬ 
ture,  controls  the  general  scope  of  the 
agricultural  extension  work  and  is  em¬ 
powered  to  employ  and  discharge  county 
agents,  the  counties  may  levy  a  tax  to 
supplement  the  salaries  of  county  agents. 
Royal  Indem.  Co.  v.  Humphries,  90  Ga. 
App.  567,  83  S.E. 2d  565  (1954). 

Hospitalization,  medical,  or  other 
care  to  indigents.  —  Authority  of  coun¬ 
ties  to  provide  hospitalization  and  medical 
or  other  care  to  indigent  sick  people  of  the 
county  is  not  limited  to  personal  adminis¬ 
tration  by  officers  or  agents  of  the  govern- 
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ing  authority,  but  such  authority  may, 
except  as  otherwise  limited  by  law,  enter 
into  a  contract  with  a  corporation  having 
appropriate  charter  power,  under  the 
terms  of  which  the  latter  corporation  will 
care  for  the  poor  in  the  matter  of  medical 
and  surgical  treatment.  Brock  v.  Chappell, 
196  Ga.  567,  27  S.E.2d  38  (1943). 

Contract  by  county  authorities  with  a 
hospital  in  the  county  to  provide  a  ward 
for  the  hospitalization  and  medical  treat¬ 
ment  of  the  indigent  sick  of  the  county  is 
neither  a  gratuity  nor  otherwise  prohib¬ 
ited,  unless  in  violation  of  statutory  limi¬ 
tations  on  the  levy  taxes  to  support  such  a 
contract.  Brock  v.  Chappell,  196  Ga.  567, 
27  S.E.2d  38  (1943). 

Levy  of  tax  to  pay  for  county’s  lia¬ 
bility  for  diminution  in  value  of  land. 
—  County  may  be  held  liable  for  a  dimi¬ 
nution  in  the  value  of  land  resulting  from 
the  alteration  and  relocation  of  a  public 
road  passing  through  the  county,  and  the 
county  authorities  may  lawfully  levy  a  tax 
to  pay  such  liability.  Hall  County  v.  Smith, 
178  Ga.  212,  172  S.E.  645  (1934)  (decided 
under  former  Civil  Code  1910,  §  513). 

Contract  between  county  and  air¬ 
port  authority  valid.  —  Even  though, 
under  a  contract  between  a  county  and  an 
airport  authority  for  use  by  the  county  of 
an  expanded  airport  facility,  the  consider¬ 
ation  to  be  paid  by  the  county  was  not 
expressed  in  terms  of  a  definite  dollar 
amount,  it  was  not  an  unconstitutional 
“new  debt”  under  Ga.  Const.  1983,  Art.  IX, 
Sec.  V,  Para.  1(a);  the  contract  was  a  valid 
intergovernmental  contract  pursuant  to 
paragraph  (14)  of  O.C.G.A.  §  48-5-220. 
Clayton  County  Airport  Auth.  v.  State,  265 
Ga.  24,  453  S.E.2d  8  (1995). 

Contract  between  the  county  and  the 


airport  authority,  which  managed  the  air¬ 
port,  qualified  as  an  enforceable  intergov¬ 
ernmental  agreement  (IGA)  that  did  not 
violate  the  Debt  Clause  in  the  Georgia 
Constitution  because  the  IGA  was  be¬ 
tween  appropriate  governmental  entities; 
the  agreement’s  term  did  not  exceed  50 
years;  the  agreement  related  to  both  the 
provision  of  services  and  the  joint  use  of 
facilities  as  the  airport  authority  agreed 
to  manage  and  maintain  the  expanded 
taxiway,  and  the  county,  in  return,  agreed 
to  provide  funding  and  manage  the  debt 
required  to  be  incurred  to  complete  the 
expansion;  and  the  agreement  dealt  with 
services  and  facilities  about  which  the 
county  had  the  authority  to  enter  con¬ 
tracts.  Avery  v.  State  of  Ga.,  295  Ga.  630, 
761  S.E. 2d  56  (2014). 

Affirmative  action  programs.  —  Af¬ 
ter  the  plaintiffs  claimed  that  the  defen¬ 
dants  violated  O.C.G.A.  §  48-5-220  in 
connection  with  the  operation  of  a  county’s 
minority  and  female  business  enterprise 
program,  the  defendants  were  entitled  to 
summary  judgment  because  the  statute 
does  not  prohibit  the  conduct  of  which  the 
plaintiffs  complain  and  there  is  no  author¬ 
ity  that  allows  a  private  right  of  action  in 
cases  when  the  statutory  scheme  does  not 
provide  for  one.  Webster  v.  Fulton  County, 
44  F.  Supp.  2d  1359  (N.D.  Ga.  1999). 

Transcript  costs  for  indigents.  — 
Under  O.C.G.A.  §  17-12-34  of  the  Georgia 
Indigent  Defense  Act  of  2003,  the  Georgia 
Public  Defender  Standards  Council  is  not 
required  to  pay  for  indigent  defendants’ 
costs  of  transcripts  in  criminal  cases;  un¬ 
der  laws  existing  before  the  Act,  counties 
were  required  to  pay  for  such  transcripts, 
and  the  Act  does  not  repeal  these  laws  by 
implication.  Ga.  Public  Defender  Stds. 
Council  v.  State  of  Ga.,  284  Ga.  App.  660, 
644  S.E. 2d  510  (2007). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


County  is  authorized  to  collect  and 
levy  taxes  for  the  purpose  of  abating 
the  disposal  of  pollutants  into  wells 
by  closing  the  wells.  1983  Op.  Att’y  Gen. 
No.  U83-42. 

County’s  express  powers  to  levy 
taxes  must  be  used  for  prescribed 


purposes  and  none  other;  thus,  taxes 
levied  by  a  county  for  any  one  of  the 
enumerated  purposes  cannot  be  used  for 
any  of  the  other  enumerated  purposes. 
1958-59  Op.  Att’y  Gen.  p.  125. 

One  mill  tax  limitation  of  para¬ 
graph  (20)  of  O.C.G.A.  §  48-5-220  limits 
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the  amount  of  ad  valorem  tax  funds  a 
county  may  pay  to  a  county  development 
authority.  1997  Op.  Att’y  Gen.  No.  U97-15. 

Witness  fees.  —  County  must  pay  per 
diem  witness  fees  to  witnesses  summoned 
in  civil  or  criminal  cases;  the  source  of 
funds  for  witness  fees  is  from  county 
taxes.  1970  Op.  Att’y  Gen.  No.  U70-11. 

Source  of  funds  for  county  roads.  — 
Board  of  education  may  not  use  the 
board’s  funds  for  laying  out,  altering, 
maintaining,  and  improving  a  public, 
county-maintained  road  even  though 
school  transportation  would  be  facilitated 
thereby;  it  is  the  sole  duty  and  responsi¬ 
bility  of  the  local  officials  in  charge  of 
county  matters  to  lay  out,  alter,  maintain, 
and  improve  the  subject  road  in  the  man¬ 
ner  they  deem  best  suited  to  the  needs  of 
the  county.  1962  Op.  Att’y  Gen.  p.  189. 

“Public  health  purpose”  construed. 
—  Disposal  and  burial  of  diseased  live¬ 
stock  so  as  to  prevent  the  spread  of  dis¬ 
ease  is  within  . .  public  health  purposes 
. . .”  in  paragraph  (7)  of  this  statute.  1968 
Op.  Att’y  Gen.  No.  68-172. 

Salaries  and  expenses  of  county 
and  home  demonstration  agents.  — 
When  county  taxes  are  levied  under  Ga. 
Const.  1945,  Art.  VII,  Sec.  IV,  Para.  I  (see 
now  Ga.  Const.  1983,  Art.  IX,  Sec.  IV, 
Para.  I-III)  and  this  statute,  the  expenses 
and  salaries  of  the  county  and  home  dem¬ 
onstration  agent  would  be  paid  by  the 
governing  authority  of  the  county.  1958-59 
Op.  Att’y  Gen.  p.  127. 

Statute  does  not  provide  any  limi¬ 
tation  upon  the  rate  of  taxation  for 
welfare  purposes,  other  than  that 
stated  in  Ga.  Const.  1945,  Art.  VII,  Sec.  II, 
Para.  I  (see  now  Ga.  Const.  1983,  Art.  VII, 
Sec.  Ill,  Para.  I).  1948-49  Op.  Att’y  Gen.  p. 
357. 

County  may  donate  funds  to  be 
used  for  child  day  care  services  as 

part  of  the  state’s  Aid  to  Families  with 
Dependent  Children  program.  1975  Op. 
Att’y  Gen.  No.  U75-1. 

Private  day  care  centers  not  open 
to  eligible  children  may  not  receive 
county  funds.  —  Since  the  Constitution 
limits  county  taxation  and  expenditures 
to  welfare  programs  as  provided  for  by 
law,  and  since  the  only  welfare  provided 
for  by  law  which  may  include  this  type  of 


day  care  services  is  the  Aid  to  Families 
with  Dependent  Children  program,  there 
is  no  authority  for  a  county  to  appropriate 
money  for  the  private  day  care  center 
which  is  not  operated  as  a  service  for 
eligible  children.  1975  Op.  Att’y  Gen.  No. 
U75-1. 

Sheriff’s  widow  is  entitled  to  work¬ 
ers’  compensation  benefits.  1962  Op. 
Att’y  Gen.  p.  612. 

Workers’  compensation  for  county 
administrative  personnel.  —  Adminis¬ 
trative  personnel  who  assisted  the  clerk  of 
court,  judge  of  the  probate  court  and  the 
tax  commissioner  and  who  were  paid  by 
those  persons  with  funds  received  from 
the  county  were  covered  by  former  Code 
1933,  Ch.  114  (see  now  O.C.G.A.  Ch.  9,  T. 
34).  1962  Op.  Att’y  Gen.  p.  612. 

Teacher  retirement  benefits  for 
county  agricultural  agent.  —  County 
may  levy  taxes  to  provide  teacher  retire¬ 
ment  benefits  for  a  county  agricultural 
agent.  1945-47  Op.  Att’y  Gen.  p.  209. 

Emergency  management  within 
meaning  of  this  statute.  —  Civil  de¬ 
fense  (now  emergency  management)  coor¬ 
dination  and  preparation  for  better  utili¬ 
zation  of  county  facilities  is  within  the 
meaning  of  this  statute.  1962  Op.  Att’y 
Gen.  p.  27. 

Order  need  not  be  advertised  in 
official  county  newspaper.  —  Advertis¬ 
ing  of  a  tax  levy  in  the  paper  which  is 
approved  for  county  advertisements,  once 
a  week  for  a  period  of  30  days  would 
comply  with  the  provisions  of  former  Code 
1933,  §  92-3802.  However,  it  was  not 
mandatory  upon  the  county  commission¬ 
ers  to  publish  the  levy  in  the  official  news¬ 
paper  of  the  county;  the  commissioners 
may,  if  the  commissioners  so  desire,  pub¬ 
lish  the  levy  in  any  other  paper,  either 
daily  or  weekly,  in  the  commissioners’ 
discretion.  1957  Op.  Att’y  Gen.  p.  42. 

Former  Code  1933,  §  92-3802  was 
directory  and  not  mandatory,  and  a 
failure  to  comply  with  the  provision  did 
not  render  the  tax  levy  void.  1954-56  Op. 
Att’y  Gen.  p.  707. 

Effect  of  mistake  in  publication  of 
tax  levy.  —  Since  the  failure  to  publish 
the  county  tax  levy  as  required  by  former 
Code  1933,  §  92-3802  did  not  invalidate 
the  levy,  it  is  obvious  that  in  a  case  when 
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a  mistake  is  made  in  the  publication  of  the 
tax  levy  that  the  levy  would  not  be  void. 

1954-56  Op.  Att’y  Gen.  p.  707. 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  71  Am.  Jur.  2d,  State  ALR.  —  Validity  and  construction  of 
and  Local  Taxation,  §  35  et  seq.  statute  or  ordinance  providing  for  relief  of 

C.J.S.  —  20  C.J.S.,  Counties,  §  369  et  poor  persons  from  taxes,  123  ALR  597. 
seq.  84  C.J.S. ,  Taxation,  §§  467  et  seq., 

472,  534  et  seq. 

48-5-221  through  48-5-231. 

Reserved.  Repealed  by  Ga.  L.  1981,  p.  1857,  §  46,  effective  April  22, 
1981. 


Editor’s  notes.  —  Ga.  L.  2017,  p.  774, 
§  48/HB  323,  effective  May  9,  2017,  part  of 
an  Act  to  revise,  modernize,  and  correct 
the  Code,  designated  these  Code  sections 
as  reserved. 


These  Code  sections  were  based  on  for¬ 
mer  Code  1933,  §§  91A-1202  through 
91A-1212.  For  present  provisions  govern¬ 
ing  the  purposes  of  county  taxes,  see  Code 
Section  48-5-220. 


48-5-232.  Advertisement  of  county  property  tax  assessment. 

Reserved.  Repealed  by  Ga.  L.  1995,  p.  10,  §  48(3),  effective  February 
21,  1995. 

Editor’s  notes.  —  This  Code  section  Code  1910,  §  515;  Code  1933,  §  92-3802; 
was  based  on  Orig.  Code  1863,  §  489;  Code  1933,  §  91A-1213,  enacted  by  Ga.  L. 
Code  1868,  §  551;  Code  1873,  §  517;  Code  1978,  p.  309,  §  2. 

1882,  §  517;  Civil  Code  1895,  §  406;  Civil 

48-5-233.  Official  collection  and  paying  over  of  county  taxes. 


All  taxes  levied  for  county  purposes  shall  be  assessed  upon  the  tax 
commissioner’s  or  tax  receiver’s  books  for  each  year  and  shall  be 
collected  by  the  tax  commissioner  or  tax  collector.  After  collection,  the 
tax  commissioner  or  tax  collector  shall  pay  the  taxes  to  the  county 
treasurer.  (Orig.  Code  1863,  §  491;  Code  1868,  §  553;  Ga.  L.  1872,  p. 
78,  §  8;  Code  1873,  §  519;  Code  1882,  §  519;  Civil  Code  1895,  §  408; 
Civil  Code  1910,  §  517;  Code  1933,  §  92-3803;  Code  1933,  §  91A-1214, 
enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

Law  reviews.  —  For  note  discussing  account,  and  proposing  federal  legislative 
problems  with  profits  generated  by  escrow  reform,  see  10  Ga.  St.  B.  J.  618  (1974). 

JUDICIAL  DECISIONS 

Collection  of  sanitation  assess-  sessments  are  not  taxes  but  service 
ments  not  prohibited.  —  Sanitation  as-  charges,  and  thus  collection  of  those 
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charges  is  not  prohibited.  Levetan  v. 
Lanier  Worldwide,  Inc.,  265  Ga.  323,  454 
S.E.2d  504  (1995). 


RESEARCH  REFERENCES 


C.J.S.  — -  20  C.J.S.,  Counties,  §  382  et 
seq. 

48-5-234.  Enforcement  of  collection  and  payment  of  county 
property  taxes. 

Any  remedy  or  right  allowed  by  law  for  the  enforcement  of  the 
collection  and  payment  of  state  property  taxes,  either  by  the  commis¬ 
sioner,  tax  commissioner,  or  tax  collector,  may  be  used  for  the  enforce¬ 
ment  of  the  collection  and  payment  of  county  property  taxes  by  the 
county  governing  authority.  (Laws  1796,  Cobb’s  1851  Digest,  p.  182; 
Laws  1815,  Cobb’s  1851  Digest,  p.  1062;  Laws  1825,  Cobb’s  1851  Digest, 
p.  1066;  Code  1863,  §  493;  Code  1868,  §  556;  Code  1873,  §  522;  Code 
1882,  §  522;  Civil  Code  1895,  §  412;  Civil  Code  1910,  §  521;  Code  1933, 
§  92-3807;  Code  1933,  §  91A-1217,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 


JUDICIAL  DECISIONS 


Notice  not  necessary.  —  Former  Code 
1882,  §§  522,  523,  and  524  (see  now 
O.C.G.A.  §§  48-5-234,  48-5-238,  and 

48-5-239)  did  not  prescribe  notice  as  a 
condition  precedent  before  execution  was 
issued  against  tax  collectors  and  sureties. 
Walden  v.  County  of  Lee,  60  Ga.  296 
(1878);  Price  v.  Douglas  County,  77  Ga. 
163,  3  S.E.  240  (1887). 

Commissioner  has  no  right  to  pro¬ 
ceed  against  one  wrongfully  acting  as 
tax  official.  —  When  one  assuming  to  act 
as  tax  collector  is,  on  the  information  of 
the  solicitor  general  (now  district  attor¬ 
ney)  acting  as  the  agent  of  the  state, 


declared  by  a  court  of  competent  jurisdic¬ 
tion  to  be  exercising  the  duties  of  the  office 
without  any  warrant  or  authority,  and  the 
money  in  the  collector’s  hands  is  ordered 
to  be  paid  into  the  hands  of  the  clerk  of  the 
superior  court,  the  comptroller  general 
(now  commissioner),  as  the  agent  of  the 
state,  cannot  legally  issue  execution 
against  the  collector  and  the  collector’s 
securities  as  tax  collector,  for  the  money 
which  the  collector  had  wrongfully  col¬ 
lected  and  been  ordered  to  pay  out  by  the 
judgment  of  the  court.  Hartley  v.  State,  3 
Ga.  233  (1847). 


RESEARCH  REFERENCES 


C.J.S.  —  20  C.J.S.,  Counties,  §  382  et 
seq.  85  C.J.S.,  Taxation,  §§  1109  et  seq., 

1032. 

48-5-235.  Liability  of  tax  commissioners  and  tax  collectors  for 
default  or  improper  conduct. 

The  tax  commissioners  and  tax  collectors  shall  be  subject  to  the  same 
fines  and  forfeitures  for  any  default  or  improper  conduct  relating  to 
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county  property  taxes  as  are  provided  by  law  with  respect  to  state 
property  taxes.  (Orig.  Code  1863,  §  492;  Code  1868,  §  554;  Code  1873, 
§  520;  Code  1882,  §  520;  Civil  Code  1895,  §  410;  Civil  Code  1910, 
§  519;  Code  1933,  §  92-3805;  Code  1933,  §  91A-1215,  enacted  by  Ga. 
L.  1978,  p.  309,  §  2.) 

48-5-236.  Allowance  of  commissions  of  tax  commissioners  or  tax 
collectors. 

The  governing  authority  of  each  county,  in  allowing  the  tax  commis¬ 
sioner  or  tax  collector  his  commissions  for  collecting  the  taxes  levied  in 
the  county,  shall  aggregate  the  taxes  for  the  various  purposes  levied 
and  allow  commissions  on  the  whole  amount.  Each  allowance  shall  be 
made  in  accordance  with  the  schedule  from  which  the  commissioner  is 
authorized  to  allow  commissions  to  tax  commissioners  or  tax  collectors 
for  collecting  state  property  taxes.  (Ga.  L.  1861,  p.  76,  §  23;  Code  1868, 
§  555;  Code  1873,  §  521;  Code  1882,  §  521;  Civil  Code  1895,  §  411; 
Civil  Code  1910,  §  520;  Code  1933,  §  92-3806;  Code  1933,  §  91A-1216, 
enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

RESEARCH  REFERENCES 

C.J.S.  —  85  C.J.S.,  Taxation,  §  1127  et 
seq. 

48-5-237.  Payment  of  taxes  where  property  lies  in  more  than 
one  county. 

A  taxpayer  who  has  a  portion  of  real  property  extending  into  more 
than  one  county  may  pay  all  property  taxes  due  on  the  property  to  the 
tax  collector  or  tax  commissioner  of  the  county  where  the  majority  of 
the  property  is  located.  Nothing  contained  in  this  Code  section  shall 
change  the  amount  of  tax  due  each  county,  but  this  Code  section  shall 
change  only  the  place  of  payment  and  collection.  The  tax  collector  or  tax 
commissioner  of  the  county  of  collection  shall  transmit  to  the  tax 
collector  or  tax  commissioner  of  the  other  counties  the  moneys  due  the 
other  counties  and  a  certificate  showing  that  all  taxes  due  on  the 
property  have  been  paid.  (Ga.  L.  1972,  p.  398,  §  1;  Code  1933, 
§  91A-1222,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

RESEARCH  REFERENCES 


C.J.S.  —  84  C.J.S.,  Taxation,  §  433. 


568 


48-5-238 


AD  VALOREM  TAXATION  OF  PROPERTY 


48-5-238 


48-5-238.  Executions  against  persons  holding  county  money. 

(a)  The  governing  authority  of  each  county  may  compel  all  persons 
and  their  heirs  and  personal  representatives  who  have  in  their  posses¬ 
sion  any  county  money  collected  for  any  county  purpose  whatever  to  pay 
over  the  county  money  to  the  county  governing  authority. 

(b)  Upon  the  failure  of  obligated  persons  to  pay  over  county  moneys, 
the  county  governing  authority  shall  issue  executions  against  such 
persons  and  their  securities,  if  any,  for  the  full  amount  appearing  to  be 
due.  The  executions  shall  be  issued  in  the  same  manner  as  the 
commissioner  issues  executions  against  defaulting  tax  commissioners 
or  tax  collectors.  (Laws  1796,  Cobb’s  1851  Digest,  p.  182;  Code  1863, 
§§  494,  495;  Code  1868,  §§  557,  558;  Code  1873,  §§  523,  524;  Code 
1882,  §§  523,  524;  Civil  Code  1895,  §§  413,  414;  Civil  Code  1910, 
§§  522,  523;  Code  1933,  §§  92-3808,  92-3809;  Code  1933,  §  91A-1218, 
enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

JUDICIAL  DECISIONS 


Constitutionality.  —  Former  Civil 
Code  1910,  §§  522  and  523  (see  now 
O.C.G.A.  §  48-5-238)  was  held  to  be  con¬ 
stitutional  in  view  of  former  Civil  Code 
1910,  §  524  (see  now  O.C.GA. 

§  48-5-239).  Hobbs  &  Tucker  v.  Dougherty 
County,  98  Ga.  574,  25  S.E.  579  (1896); 
Roberts  v.  Dancer,  144  Ga.  341,  87  S.E. 
287  (1915). 

Against  whom  execution  may  be  is¬ 
sued.  —  Under  former  Civil  Code  1910, 
§§  522,  523,  and  525  (see  now  O.C.G.A. 
§§  48-5-238  and  48-5-240),  an  execution 
may  be  issued  against  any  person, 
whether  an  official  or  not,  holding  county 
money,  and  without  suit  or  notice  of  any 
kind.  Hobbs  v.  Dougherty  County,  98  Ga. 
574,  25  S.E.  579  (1896);  Greer  v.  Turner 
County,  138  Ga.  558,  75  S.E.  578  (1912). 

Degree  of  specificity  required  in  ex¬ 
ecution.  —  It  is  not  essential  to  the 
validity  of  an  execution  issued  by  virtue  of 
this  statute  that  it  be  set  out  therein  from 
whom  the  defendant  in  fi.  fa.  received  the 
money,  what  particular  money  it  was,  or 
how  it  was  county  money.  Greer  v.  Turner 
County,  138  Ga.  558,  75  S.E.  578  (1912). 

Execution  cannot  be  legally  issued 
under  this  statute  against  the  sheriff 
of  a  county  on  the  bond  given  by  the 
sheriff  of  a  city  court  of  the  county, 
although  both  offices  may  have  been  filled 


by  the  same  individual.  Martin  v.  Decatur 
County,  34  Ga.  App.  816,  131  S.E.  302 
(1926). 

Execution  against  surety  on  bond 
of  receiver  for  excess  legal  commis¬ 
sions  not  authorized.  —  An  ordinary 
(now  county  governing  authority)  is  not 
authorized  to  issue  an  execution  against  a 
surety  on  the  bond  of  a  receiver  payable  to 
the  Governor  for  an  amount  received  in 
excess  of  the  receiver’s  legal  commissions. 
Fannin  County  v.  Pack,  149  Ga.  703,  102 
S.E.  166  (1920). 

Execution  founded  on  bond  unen¬ 
forceable  when  no  bond  given.  —  An 

execution  founded  on  a  tax  collector’s 
bond  cannot  be  enforced  on  the  ground 
that  the  tax  collector  has  public  money  in 
the  collector’s  hands,  when  it  appears  that 
the  tax  collector  did  not  in  fact  give  a 
bond.  To  hold  the  tax  collector  liable  for 
public  funds  held  by  the  tax  collector,  a 
proper  execution  must  be  issued.  County 
of  Lee  v.  Walden,  68  Ga.  664  (1882). 

After  levy  of  an  execution  issued, 
an  affidavit  of  illegality  is  an  avail¬ 
able  remedy.  Massachusetts  Bonding  & 
Ins.  Co.  v.  Board  of  Comm’rs,  172  Ga.  409, 
157  S.E.  459  (1931). 

If  the  execution  provided  for  under 
this  statute  has  not  been  levied,  an 
affidavit  of  illegality  is  not  available  and 
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an  injunction  is  the  remedy.  Massachu¬ 
setts  Bonding  &  Ins.  Co.  v.  Board  of 
Comm’rs,  172  Ga.  409,  157  S.E.  459 
(1931). 

Procedure  when  tax  official  retains 
excess  sums  as  commission.  —  While 
under  former  Code  1933,  §  32-1106  the 
tax  collector  was  required  to  pay  over  to 
school  authorities  all  sums  collected  as 
taxes  for  educational  purposes,  such  taxes 
were  nevertheless  levied  by  the  county 
authorities;  and  when  a  tax  commissioner 
has  succeeded  to  the  duties  of  a  tax  collec¬ 
tor  and  has  retained  from  such  taxes  a 
sum  as  commissions  in  excess  of  the 
amount  to  which  the  commissioner  is  en- 

RESEARCH 

C.J.S.  —  85  C.J.S.,  Taxation,  §  1140  et 
seq. 

48-5-239.  Affidavit  of  illegality 
tion  issues. 


titled,  the  proper  county  authorities  may 
issue  an  execution  for  the  excess  under 
this  statute.  Palmer  v.  Burke  County,  180 
Ga.  478,  179  S.E.  344  (1935). 

When  a  tax  was  levied  by  the  county  for 
educational  purposes,  it  was  within  the 
province  of  the  county  authorities  to  issue 
execution  for  any  sum  unlawfully  retained 
by  the  tax  commissioner,  and  the  disposi¬ 
tion  of  the  recovery  is  a  matter  between 
the  county  and  the  educational  authori¬ 
ties;  the  presumption  being  that  the 
amount  so  recovered  will  be  applied  ac¬ 
cording  to  law.  Palmer  v.  Burke  County, 
180  Ga.  478,  179  S.E.  344  (1935). 

REFERENCES 


by  person  against  whom  execu 


If  execution  as  provided  in  subsection  (b)  of  Code  Section  48-5-238 
issues  for  an  amount  greater  than  the  amount  due  or  if  the  defendant 
denies  on  oath  owing  any  part  of  the  amount  claimed,  the  defendant 
may  cause  an  issue  to  be  formed  on  the  execution  by  filing  an  affidavit 
of  illegality  according  to  the  rules  governing  other  illegalities.  Each 
issue  shall  be  tried  by  a  jury  at  the  first  term  of  the  superior  court  held 
after  the  filing  of  the  affidavit.  (Orig.  Code  1863,  §  496;  Code  1868, 
§  559;  Code  1873,  §  525;  Code  1882,  §  525;  Civil  Code  1895,  §  415; 
Civil  Code  1910,  §  524;  Code  1933,  §  92-3810;  Code  1933,  §  91A-1219, 
enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

Cross  references.  —  Refunds  of  taxes  and  actions  for  refund;  authority  to  ap- 
and  license  fees  by  counties  and  munici-  prove  or  disapprove  claims,  §  48-5-380. 
palities;  time  and  manner  of  filing  claims 


JUDICIAL  DECISIONS 


Remedy  by  affidavit  of  illegality  un¬ 
der  this  statute  is  valid  and  constitu¬ 
tional.  Bennett  v.  Wheatley,  154  Ga.  591, 
115  S.E.  83  (1922). 

Affidavit  of  illegality  available  after 
levy  of  execution.  —  After  levy  of  an 
execution  issued  under  former  Civil  Code 
1910,  §§  522  and  523  (see  now  O.C.G.A. 
§  48-5-238),  an  affidavit  of  illegality  was 
an  available  remedy.  Massachusetts 


Bonding  &  Ins.  Co.  v.  Board  of  Comm’rs, 
172  Ga.  409,  157  S.E.  459  (1931). 

Remedy  by  affidavit  of  illegality  is 
not  available  if  there  was  no  levy  on  the 
property.  Ben  Hill  County  v.  Massachu¬ 
setts  Bonding  &  Ins.  Co.,  144  Ga.  325,  87 
S.E.  15  (1915). 

Remedy  before  levy  is  injunction.  — 

If  the  execution  provided  for  under  former 
Civil  Code  1910,  §§  522  and  523  (see  now 
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O.C.G.A.  §  48-5-238)  had  not  been  levied, 
an  affidavit  of  illegality  was  not  available 
and  an  injunction  is  the  remedy.  Massa¬ 
chusetts  Bonding  &  Ins.  Co.  v.  Board  of 
Comm’rs,  172  Ga.  409,  157  S.E.  459 
(1931). 

Affidavit  issued  against  administra¬ 
trix  of  tax  collector.  —  An  affidavit  of 
illegality  to  a  tax  fi.  fa.,  issued  by  order  of 
the  ordinary  (now  county  governing  au¬ 
thority)  against  the  administratrix  of  the 
collector  and  the  collector’s  sureties,  is 
properly  retained  to  try  the  issue  pursu¬ 
ant  to  the  provisions  of  this  statute. 
Walden  v.  County  of  Lee,  60  Ga.  296 


(1878);  County  of  Lee  v.  Walden,  68  Ga. 
664  (1882). 

Sale  after  acceptance  of  affidavit  is 
invalid.  —  When  an  execution  has  been 
issued  against  a  tax  collector  and  the 
sureties  on  the  collector’s  bond,  and  an 
affidavit  of  illegality  filed  by  the  tax  col¬ 
lector  under  former  Code  1882,  §§  525 
and  3666  (see  now  O.C.G.A.  §§  9-13-127 
and  48-5-239),  has  been  accepted  by  the 
levying  officer,  a  subsequent  sale  of  the 
property  of  the  surety,  before  judgment  on 
the  illegality,  was  invalid,  and  conveyed 
no  title.  Whelchel  v.  Lucky,  41  F.  114  (N.D. 
Ga.  1890). 


48-5-240.  Borrowing  county  money. 


This  article  is  applicable  to  all  persons  and  their  sureties  who  borrow 
or  pretend  to  borrow  any  county  money  from  any  person  having  custody 
of  the  county  money.  Any  such  person  borrowing  or  pretending  to 
borrow  county  money  shall  be  held  in  all  respects  to  be  a  holder  of 
county  funds.  (Orig.  Code  1863,  §  497;  Code  1868,  §  560;  Code  1873, 
§  526;  Code  1882,  §  526;  Civil  Code  1895,  §  416;  Civil  Code  1910, 
§  525;  Code  1933,  §  92-3811;  Code  1933,  §  91A-1220,  enacted  by  Ga.  L. 
1978,  p.  309,  §  2.) 


48-5-241.  Refund  or  credit  of  county  taxes. 


(a)  In  all  cases  where  a  person  has  been  overtaxed  or  claims  for  any 
reason  that  taxes  should  be  credited  or  refunded,  the  county  governing 
authority  may  hear  and  determine  such  application  to  the  extent  of  the 
interest  of  the  county  in  the  matter. 

(b)  In  all  cases  where  the  county  governing  authority,  pursuant  to 
subsection  (a)  of  this  Code  section,  has  authorized  the  tax  collector  or 
tax  commissioner  to  credit  or  refund  any  overpayment  of  property  tax 
in  cases  where  the  taxpayer  has  been  overtaxed  or  has  claimed  that  the 
tax  should  be  credited  or  refunded,  the  authorization  to  the  tax  collector 
or  tax  commissioner  shall  be  authority  to  credit  or  refund  the  propor¬ 
tionate  amount  of  the  state  and  county  school  tax  represented  in  the 
overpayment  and,  in  the  case  of  refunds,  he  shall  deduct  such  amounts 
from  his  next  distribution  to  the  state  and  county  school  boards, 
respectively.  (Laws  1845,  Cobb’s  1851  Digest,  pp.  1077,  1078;  Orig.  Code 
1863,  §§  499,  783;  Code  1868,  §§  562,  847;  Code  1873,  §§  527,  851; 
Code  1882,  §§  527,  851;  Civil  Code  1895,  §§  417,  844;  Civil  Code  1910, 
§§  526,  1102;  Code  1933,  §§  92-3812,  92-6502;  Ga.  L.  1958,  p.  219,  §  1; 
Code  1933,  §  91A-1221,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 
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JUDICIAL  DECISIONS 


Statute  does  not  confer  power  to 
compromise.  —  Statute  might,  perhaps, 
be  interpreted  as  imposing  upon  the  pro¬ 
bate  judge  (now  county  governing  author¬ 
ity)  some  clerical  or  ministerial  duty  as  to 
correcting  errors  in  regard  to  taxes,  but  it 
cannot  be  construed  as  conferring  upon 


that  officer  (now  authority)  the  power  to 
enter  into  a  contract  of  compromise 
whereby  a  taxpayer  is  relieved  of  any 
portion  of  the  taxes  which  have  been  law¬ 
fully  assessed  against  the  taxpayer.  Har¬ 
rison  v.  Southern  Ry.,  44  Ga.  App.  49,  160 
S.E.  656  (1931). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Purpose.  —  There  is  nothing  in  this 
statute  to  indicate  that  a  taxpayer  is  given 
any  legal  rights  to  a  refund  beyond  those 
otherwise  authorized  by  law.  It  appears 
only  to  provide  a  method  for  obtaining  a 
refund  to  the  extent  otherwise  authorized 
by  law.  1960-61  Op.  Att’y  Gen.  p.  521. 

Statute  is  not  intended  to  create  a 
new  or  additional  right  to  credit  or 
refund,  but  is  intended  only  to  prescribe 
the  procedure  for  obtaining  those  credits 
or  refunds  otherwise  provided  for  under 
the  law.  1960-61  Op.  Att’y  Gen.  p.  525. 

Construction  with  other  provi¬ 
sions.  —  Governing  authority  of  the 
county  in  exercising  authority  under  for¬ 
mer  Code  1933,  §  92-3812  (see  now 
O.C.G.A.  §  48-5-241)  was  subject  to  the 
general  law  set  forth  in  former  Code  1933, 
§  20-1007  (see  now  O.C.G.A.  §  13-1-13), 
relating  to  payments  voluntarily  made, 
and  was  also  subject  to  the  period  of 
limitation  prescribed  in  former  Code  1933, 
§  23-1602  (see  now  O.C.G.A.  §  36-11-1). 
1958-59  Op.  Att’y  Gen.  p.  379. 

Statute  provides  a  means  for  ob¬ 
taining  correction  of  clerical  errors 
and  mistakes  caused  by  the  taxation 
authorities.  1958-59  Op.  Att’y  Gen.  p.  379. 

No  consent  to  suit  is  given  by  this 
statute.  1958-59  Op.  Att’y  Gen.  p.  379. 

Governing  authority  appears  to  be 
the  sole  judge  of  what  corrections 
ought  to  be  made  under  this  statute. 
1958-59  Op.  Att’y  Gen.  p.  379. 

Scope  of  rights  and  authority  con¬ 
ferred  under  subsection  (a).  —  Subsec¬ 


tion  (a)  of  this  statute  does  not  authorize 
the  governing  authority  to  compromise  a 
valid  claim  for  taxes;  a  taxpayer  is  not 
thereby  given  any  legal  rights  to  a  refund 
beyond  those  otherwise  provided  for  in 
subsection  (b)  of  this  statute.  1958-59  Op. 
Att’y  Gen.  p.  379. 

Taxes  recoverable  under  this  sec¬ 
tion.  —  Subsection  (a)  of  this  statute 
applies  only  to  county  taxes  and  not  to 
taxes  collected  for  county  school  purposes 
or  for  state  purposes.  Subsection  (b)  of  this 
statute  permits  the  governing  authority  of 
the  county  also  to  make  corrections  with 
regard  to  county  school  taxes  and  state 
levies.  1960-61  Op.  Att’y  Gen.  p.  521. 

Refunds  of  city  taxes.  —  Statute 
makes  no  reference  to  city  taxes;  however, 
city  governing  authorities  can,  by  ordi¬ 
nance,  provide  for  refunds  of  city  taxes 
within  the  scope  allowed  county  authori¬ 
ties  under  this  statute.  1958-59  Op.  Att’y 
Gen.  p.  379;  1960-61  Op.  Att’y  Gen.  p.  525. 

Elements  of  proof  for  recovery  on 
grounds  of  illegality  of  tax.  —  In  order 
to  sustain  an  action  to  recover  back  money 
on  the  grounds  of  an  illegality  of  the  tax, 
the  authority  to  levy  the  tax  must  be 
wholly  wanting,  the  money  sued  for  must 
have  been  actually  received  by  the  defen¬ 
dant,  and  the  payment  of  the  plaintiff 
must  have  been  made  upon  compulsion,  to 
prevent  the  immediate  seizure  of  the 
plaintiff’s  goods  or  the  arrest  of  the  plain¬ 
tiff’s  person,  and  not  voluntarily  made. 
1968  Op.  Att’y  Gen.  No.  68-399. 


RESEARCH  REFERENCES 


C.J.S.  — -  20  C.J.S.,  Counties,  §  382  et 
seq.  85  C.J.S. ,  Taxation,  §  1046  et  seq. 
ALR.  —  Validity  and  applicability  of 


statutory  time  limit  concerning  taxpayer’s 
claim  for  state  tax  refund,  1  ALR6th  1. 
Effect  of  delay  in  receipt  or  negotiation 
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of  refund  check  in  determining  right  to  enue  Code  (26  USCA  §  6611),  145  ALR 
interest  under  §  6611  of  the  Internal  Rev-  Fed.  437. 

48-5-242.  Waiver  of  penalties  or  interest  due  on  unpaid  taxes. 

(a)  Upon  written  approval  by  the  governing  authority  of  the  county 
in  accordance  with  subsection  (c)  of  this  Code  section,  the  tax  collector 
or  tax  commissioner  may  waive,  in  whole  or  in  part,  the  collection  of  any 
amount  due  the  taxing  authorities  for  which  taxes  are  collected,  when 
such  amount  represents  a  penalty  or  an  amount  of  interest  assessed  for 
failure  to  comply  with  the  laws  governing  the  assessment  and  collection 
of  ad  valorem  taxes,  when  the  tax  collector  or  tax  commissioner 
reasonably  determines  that  the  default  giving  rise  to  the  penalty  or 
interest  was  due  to  reasonable  cause  and  not  due  to  gross  or  willful 
neglect  or  disregard  of  the  law  or  of  regulations  or  instructions  issued 
pursuant  to  the  law,  and  when  the  interest  to  be  waived  accrues  on  or 
after  July  1,  2002. 

(b)  In  the  case  of  penalties  or  interest  arising  from  the  failure  of  the 
taxpayer  to  comply  with  the  terms,  conditions,  or  covenants  required 
with  respect  to  properties  receiving  any  type  of  preferential  assess¬ 
ment,  the  tax  collector  or  tax  commissioner  shall  not  be  authorized  to 
waive  any  portion  of  the  penalty  or  interest  that  represents  a  recovery 
by  the  taxing  authorities  of  any  amount  by  which  taxes  were  reduced  as 
a  result  of  the  granting  of  such  preferential  assessment. 

(c)  The  waiver  of  penalties  or  interest  in  accordance  with  this  Code 
section  shall  be  subject  to  the  written  approval  of  the  county  governing 
authority  either  on  a  case-by-case  basis  or  by  a  resolution  delegating 
the  authority  to  the  tax  collector  or  tax  commissioner  to  make  the  final 
determinations.  Such  resolution  may  establish  rules  and  regulations 
governing  the  administration  of  this  Code  section  and  establish  guide¬ 
lines  to  be  followed  by  the  tax  collector  or  tax  commissioner  when 
granting  such  waivers.  (Code  1981,  §  48-5-242,  enacted  by  Ga.  L.  1995, 
p.  361,  §  1;  Ga.  L.  1999,  p.  81,  §  48;  Ga.  L.  2002,  p.  614,  §  1.) 

48-5-243.  Waiver  of  tax  following  military  service. 

The  tax  collector  or  tax  commissioner  shall  waive  the  collection  of  any 
amount  due  the  taxing  authorities  for  which  taxes  are  collected,  when 
such  amount  represents  a  penalty  or  an  amount  of  interest  assessed  for 
failure  to  comply  with  the  laws  governing  the  assessment  and  collection 
of  ad  valorem  taxes,  if: 

(1)  The  tax  collector  or  tax  commissioner  determines  that  the 
default  giving  rise  to  such  penalty  or  interest  was  due  to  a  taxpayer’s 
military  service  in  the  armed  forces  of  the  United  States  in  an  area 
designated  by  the  President  of  the  United  States  by  executive  order 
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as  a  combat  zone  and  not  due  to  gross  or  willful  neglect  or  disregard 
of  the  law  or  of  regulations  or  instructions  issued  pursuant  to  the  law; 
and 

(2)  The  taxpayer  makes  full  payment  of  taxes  due,  not  including 
penalties  and  interest,  within  60  days  of  such  taxpayer’s  return  from 
such  military  service.  (Code  1981,  §  48-5-243,  enacted  by  Ga.  L. 
2016,  p.  584,  §  2/HB  991.) 


Effective  date.  —  This  Code  section 
became  effective  July  1,  2016. 

Cross  references.  —  Relief  from  civil 
or  criminal  liability  for  servicemembers, 
§  38-2-270. 


Editor’s  notes.  —  Ga.  L.  2016,  p.  584, 
§  1/HB  991,  not  codified  by  the  General 
Assembly,  provides:  “This  Act  shall  be 
known  and  may  be  cited  as  the  ‘Returning 
Heroes  Act.’” 


ARTICLE  5 

UNIFORM  PROPERTY  TAX  ADMINISTRATION  AND 

EQUALIZATION 


RESEARCH  REFERENCES 


ALR.  —  Action  of  board  of  equalization 
as  affecting  right  to  attack  assessment  on 
ground  of  assessor’s  fraud,  9  ALR  1284. 

Rights  and  remedies  in  case  of  overpay¬ 
ment  of  federal  income  tax,  34  ALR  978. 

Assessment  of  corporate  property  at  full 
value  according  to  law  when  valuations 
generally  are  illegally  fixed  lower,  55  ALR 
503. 

Construction  and  application  of  statute 
prohibiting  or  restricting  reassessment  af¬ 
ter  assessment  and  payment  of  taxes,  85 
ALR  107. 


Right  of  taxpayer  to  relief  from  overass¬ 
essment  of  his  property  as  affected  by 
overassessment  of  the  other  property 
within  the  district,  87  ALR  1296. 

Property  located  in  one  state,  political 
subdivision,  or  municipality,  but  belong¬ 
ing  to  another,  as  subject  to  taxation 
therein,  99  ALR  1143. 

Tax  assessor’s  civil  liability  to  taxpayer 
for  excessive  or  improper  assessment  of 
real  property,  82  ALR2d  1148. 


Pakt  1 

Equalization  of  Assessments 

JUDICIAL  DECISIONS 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  deci¬ 
sions  under  former  Code  1933,  Ch.  92-70 
are  included  in  the  annotations  for  this 
part. 

Presumption  of  equality  and  uni¬ 
formity  in  tax  procedures.  —  Presump¬ 
tion  of  law  arises  that  once  the  taxing 
procedure  has  been  completed  and  ap¬ 
proved  by  the  commissioner  as  between 
an  individual  taxpayer  and  the  county,  all 


property  for  assessment  purposes  has 
been  equalized  and  made  uniform.  Ward  v. 
Landrum,  140  Ga.  App.  497,  231  S.E.2d 
347  (1976)  (decided  under  former  Code 
1933,  Ch.  92-70). 

Ga.  L.  1972,  p.  1104,  §§  1-13  (see  now 
O.C.G.A.  §§  48-5-260  through  48-5-270) 
do  not  establish  in  detail  procedures 
for  employment  and  termination  of 
appraisal  staff,  but  the  statutes  do  pro¬ 
vide  that  the  commissioner  may  make 


574 


T.48,  C.5,  A.5,  P.l  AD  VALOREM  TAXATION  OF  PROPERTY 


48-5-261 


necessary  rules  and  regulations  not  incon-  tions  shall  have  the  full  force  and  effect  of 
sistent  with  the  statute  to  enforce  the  law.  Spell  v.  Blalock,  243  Ga.  459,  254 
statute,  and  that  such  rules  and  regula-  S.E.2d  842  (1979). 

48-5-260.  Purpose  of  part. 

It  is  the  purpose  and  intent  of  this  part  to: 

(1)  Create,  provide,  and  require  a  comprehensive  system  for  the 
equalization  of  taxes  on  real  property  within  this  state  by  the 
establishment  of  uniform  state-wide  forms,  records,  and  procedures 
and  by  the  establishment  of  a  competent,  full-time  staff  for  each 
county  of  this  state  to: 

(A)  Assist  the  board  of  tax  assessors  of  each  county  in  developing 
the  proper  information  for  setting  tax  assessments  on  property; 

(B)  Maintain  the  tax  assessment  records  for  each  county;  and 

(C)  Provide  for  state-wide  duties  and  qualification  standards  for 
such  staffs; 

(2)  Provide  for  the  examination  of  county  tax  digests  in  order  to 
determine  whether  property  valuation  is  uniform  between  the  coun¬ 
ties; 

(3)  Provide  for  adjustments  and  equalizations  of  property  valua¬ 
tions  in  certain  instances; 

(4)  Provide  for  state  ratio  studies  by  the  state  auditor;  and 

(5)  Provide  for  state  assistance  to  counties  in  implementing  this 
part.  (Ga.  L.  1972,  p.  1104,  §  1;  Code  1933,  §  91A-1401,  enacted  by 
Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1979,  p.  5,  §  39.) 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State  C.J.S.  —  84  C.J.S.,  Taxation,  §  700  et 
and  Local  Taxation,  §§  701,  710,  711.  seq. 

48-5-261.  Classification  of  counties  for  administration  of  part. 

For  the  purpose  of  administering  this  part,  the  counties  of  this  state 
are  placed  in  the  following  classes: 

(1)  Class  I  —  Counties  having  less  than  3,000  parcels  of  real 
property; 

(2)  Class  II  —  Counties  having  at  least  3,000  but  less  than  8,000 
parcels  of  real  property; 

(3)  Class  III  —  Counties  having  at  least  8,000  but  less  than  15,000 
parcels  of  real  property; 
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(4)  Class  IV  —  Counties  having  at  least  15,000  but  less  than 
25,000  parcels  of  real  property; 

(5)  Class  V  —  Counties  having  at  least  25,000  but  less  than  35,000 
parcels  of  real  property; 

(6)  Class  VI  —  Counties  having  at  least  35,000  but  less  than 
50,000  parcels  of  real  property; 

(7)  Class  VII  —  Counties  having  at  least  50,000  but  less  than 
100,000  parcels  of  real  property;  and 

(8)  Class  VIII  —  Counties  having  at  least  100,000  or  more  parcels 
of  real  property.  (Ga.  L.  1972,  p.  1104,  §  3;  Code  1933,  §  91A-1403, 
enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

48-5-262.  Composition  and  duties  of  county  appraisal  staffs; 
“county  civil  service  system”  defined. 

(a)  Class  I  counties  shall  provide  for  an  appraisal  staff  pursuant  to 
paragraph  (1)  of  Code  Section  48-5-260  by: 

(1)  Employing  a  full-time  appraiser; 

(2)  Contracting  with  a  contiguous  county  to  provide  the  staff 
requirement;  or 

(3)  Contracting  with  a  professional  appraisal  person  to  provide  the 
staff  requirement. 

(b)  Each  county  other  than  Class  I  counties  shall  employ  a  minimum 
staff  of  appraisers,  to  be  known  as  the  county  property  appraisal  staff, 
to  perform  the  duties  set  forth  in  this  part.  For  compensation  purposes, 
the  appraisers  will  be  designated,  lowest  grade  first,  as  Appraiser  I, 
Appraiser  II,  Appraiser  III,  and  Appraiser  IV. 

(c)  The  minimum  staff  requirement  for  each  county  shall  be  as 
follows: 

(1)  Class  II  counties  —  One  Appraiser  III; 

(2)  Class  III  counties  —  One  Appraiser  III  and  one  Appraiser  I; 

(3)  Class  IV  counties  —  One  Appraiser  III,  one  Appraiser  II,  and 
one  Appraiser  I; 

(4)  Class  V  counties  —  Two  Appraisers  III,  two  Appraisers  II,  and 
one  Appraiser  I; 

(5)  Class  VI  counties  —  One  Appraiser  IV,  two  Appraisers  III,  two 
Appraisers  II,  and  one  Appraiser  I; 

(6)  Class  VII  counties  —  One  Appraiser  IV,  four  Appraisers  III,  one 
Appraiser  II,  and  two  Appraisers  I; 
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(7)  Class  VIII  counties  —  Two  Appraisers  IV,  eight  Appraisers  III, 
five  Appraisers  II,  and  five  Appraisers  I. 

(d)  The  establishment  of  minimum  staff  requirements  shall  not 
preclude  any  county  from  employing  additional  appraisers  in  order  to 
carry  out  this  part. 

(e) (1)  As  used  in  this  subsection,  the  term  “county  civil  service 
system”  means  any  county  civil  service  system,  county  merit  system, 
county  personnel  plan  or  policy,  or  stated  rules  of  work. 

(2)  The  county  governing  authority  shall  be  authorized,  in  its 
discretion  and  upon  adoption  of  the  appropriate  resolution  or  ordi¬ 
nance,  to  provide  that  staff  and  employees  of  the  county  board  of  tax 
assessors  shall  be  positions  of  employment  covered  by  the  county  civil 
service  system.  Following  the  adoption  of  such  ordinance  or  resolu¬ 
tion,  the  county  board  of  tax  assessors  may  hire  and  manage  such 
employees,  but  only  in  compliance  with  the  county  civil  service 
system.  The  failure  of  the  county  board  of  tax  assessors  to  comply 
with  the  requirements  of  such  system  shall  be  grounds  for  removal  of 
one  or  more  members  of  the  county  board  of  tax  assessors  pursuant 
to  subsection  (b)  of  Code  Section  48-5-295.  (Ga.  L.  1972,  p.  1104,  §  4; 
Code  1933,  §  91A-1404,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L. 
2000,  p.  1370,  §  1.) 


JUDICIAL  DECISIONS 


“County”  refers  to  board  of  tax  as¬ 
sessors.  —  Word  “county”  as  used  in  Ga. 
L.  1972,  p.  1104,  §  4  (see  now  O.C.G.A. 
§  48-5-262)  and  again  in  Ga.  L.  1972,  p. 
1104,  §  5  (see  now  O.C.G.A.  §  48-5-263) 
is  not  a  reference  to  either  the  board  of 
commissioners  or  the  county  administra¬ 
tor  because  in  these  matters  it  is  the 
board  of  tax  assessors  through  which  the 


county  acts.  Spell  v.  Blalock,  243  Ga.  459, 
254  S.E.2d  842  (1979). 

Authority  to  hire  and  fire  a  tax  ap¬ 
praiser  rested  with  the  board  of  tax  ap¬ 
praisers,  not  with  the  board  of  commis¬ 
sioners  which  previously  approved  the 
employment  contract.  Chambers  v. 
Fulford,  268  Ga.  892,  495  S.E.2d  6  (1998). 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State 
and  Local  Taxation,  §  619  et  seq. 

48-5-263.  Qualifications,  duties,  and  compensation  of  apprais¬ 
ers. 


(a)  Qualifications. 

(1)  The  commissioner  shall  establish,  and  the  Department  of 
Administrative  Services  may  review,  the  qualifications  and  rate  of 
compensation  for  each  appraiser  grade. 
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(2)  Each  appraiser  shall,  before  his  or  her  employment,  obtain  a 
satisfactory  grade,  as  determined  by  the  commissioner,  on  an  exam¬ 
ination  prepared  by  the  commissioner  and  an  institution  of  higher 
education  in  this  state. 

(b)  Duties.  Each  member  of  the  county  property  appraisal  staff 
shall: 

(1)  Make  appraisals  of  the  fair  market  value  of  all  taxable  property 
in  the  county  other  than  property  returned  directly  to  the  commis¬ 
sioner; 

(2)  Maintain  all  tax  records  and  maps  for  the  county  in  a  current 
condition.  This  duty  shall  include,  but  not  be  limited  to,  the  mapping, 
platting,  cataloging,  and  indexing  of  all  real  and  personal  property  in 
the  county; 

(3)  Prepare  annual  assessments  on  all  taxable  property  appraised 
in  the  county  and  submit  the  assessments  for  approval  to  the  county 
board  of  tax  assessors; 

(4)  Prepare  annual  appraisals  on  all  tax-exempt  property  in  the 
county  and  submit  the  appraisals  to  the  county  board  of  tax  asses¬ 
sors; 

(5)  Prepare  and  mail  assessment  notices  after  the  county  board  of 
tax  assessors  has  determined  the  final  assessments; 

(6)  Attend  hearings  of  the  county  board  of  equalization  and  pro¬ 
vide  information  to  the  board  regarding  the  valuation  and  assess¬ 
ments  approved  by  the  county  board  of  tax  assessors  on  those 
properties  concerning  which  appeals  have  been  made  to  the  county 
board  of  equalization; 

(7)  Provide  information  to  the  department  as  needed  by  the 
department  and  in  the  form  requested  by  the  department; 

(8)  Attend  the  standard  approved  training  courses  as  directed  by 
the  commissioner  for  all  minimum  county  property  appraisal  staffs; 

(9)  Compile  sales  ratio  data  and  furnish  the  data  to  the  commis¬ 
sioner  as  directed  by  the  commissioner; 

(10)  Comply  with  the  rules  and  regulations  for  staff  duties  estab¬ 
lished  by  the  commissioner;  and 

(11)  Inspect  mobile  homes  located  in  the  county  to  determine  if  the 
proper  decal  is  attached  to  and  displayed  on  the  mobile  home  by  the 
owner  as  provided  by  law;  notify  the  residents  of  those  mobile  homes 
to  which  a  decal  is  not  attached  of  the  provisions  of  Code  Sections 
48-5-492  and  48-5-493;  and  furnish  to  the  tax  collector  or  tax 
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commissioner  a  periodic  list  of  those  mobile  homes  to  which  a  decal  is 
not  attached. 

(c)  Compensation.  Staff  appraisers  shall  be  paid  from  county 
funds.  The  rates  of  compensation  established  by  the  commissioner  shall 
not  preclude  any  county  from  paying  a  higher  rate  of  compensation  to 
any  appraiser  grade.  (Ga.  L.  1972,  p.  1104,  §  5;  Code  1933,  §  91A-1405, 
enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1981,  p.  1857,  §  23;  Ga.  L. 
1981,  p.  1906,  §  2;  Ga.  L.  2009,  p.  745,  §  1/SB  97;  Ga.  L.  2012,  p.  446, 
§  2-91/HB  642.) 


Editor’s  notes.  —  Ga.  L.  2012,  p.  446, 
§  3-1/HB  642,  not  codified  by  the  General 
Assembly,  provides  that:  “Personnel, 
equipment,  and  facilities  that  were  as¬ 
signed  to  the  State  Personnel  Administra¬ 
tion  as  of  June  30,  2012,  shall  be  trans¬ 
ferred  to  the  Department  of 
Administrative  Services  on  the  effective 
date  of  this  Act.”  This  Act  became  effective 
July  1,  2012. 

Ga.  L.  2012,  p.  446,  §  3-2/HB  642,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  that:  “Appropriations  for  functions 
which  are  transferred  by  this  Act  may  be 
transferred  as  provided  in  Code  Section 
45-12-90.” 


Administrative  rules  and  regula¬ 
tions.  —  County  Appraisal  Staff  —  Du¬ 
ties,  Official  Compilation  of  the  Rules  and 
Regulations  of  the  State  of  Georgia,  De¬ 
partment  of  Revenue,  Local  Government 
Services  Division,  Substantive  Regula¬ 
tions,  §  560-11-2-.28. 

Inspections  and  Citations,  Official  Com¬ 
pilation  of  the  Rules  and  Regulations  of 
the  State  of  Georgia,  Department  of  Rev¬ 
enue,  Local  Government  Services  Divi¬ 
sion,  Uniform  Procedures  for  Mobile 
Homes,  §  560-11-9-.05. 


JUDICIAL  DECISIONS 


“County”  refers  to  board  of  tax  as¬ 
sessors.  —  Word  “county”  as  used  in  Ga. 
L.  1972,  p.  1104,  §  4  (see  now  O.C.G.A. 
§  48-5-262)  and  again  in  Ga.  L.  1972,  p. 
1104,  §  5  (see  now  O.C.G.A.  §  48-5-263) 
is  not  a  reference  to  either  the  board  of 
commissioners  or  the  county  administra¬ 
tor  because  in  these  matters  it  is  the 
board  of  tax  assessors  through  which  the 
county  acts.  Spell  v.  Blalock,  243  Ga.  459, 
254  S.E.2d  842  (1979). 

Claims  under  Title  VII  and  Family 
and  Medical  Leave  Act.  —  Employees’ 
Title  VII  and  Family  and  Medical  Leave 
Act  claims  against  a  county  board  of  tax 
assessors  (Board)  failed  because:  (1)  the 
Board  employed  less  than  15  people;  and 


(2)  the  Board  and  the  county  were  not  one 
employer  as  the  Board  was  a  separate 
entity  that  controlled  employment  rela¬ 
tionships,  triggering  the  Lyes  presump¬ 
tion,  which  was  not  rebutted  since  the 
Board  controlled  labor  operations  and 
could  hire,  fire,  and  set  work  schedules  or 
assignments,  and  state  law  determined 
compensation,  O.C.G.A.  §  48-5-263(a)(l), 
and  training,  O.C.G.A.  §  48-5-268. 
Ballard  v.  Chattooga  County  Bd.  of  Tax 
Assessors,  No.  14-14475,  2015  U.S.  App. 
LEXIS  11636  (11th  Cir.  July  7,  2015)  (Un¬ 
published). 

Cited  in  Ga.  Power  Co.  v.  Monroe 
County,  284  Ga.  App.  707,  644  S.E.2d  882 
(2007). 
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RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State  Employees,  §  122  et  seq.  84  C.J.S.,  Taxa- 
and  Local  Taxation,  §  619  et  seq.  tion,  §§  704  et  seq.,  759  et  seq. 

C.J.S.  —  67  C.J.S.,  Officers  and  Public 

48-5-264.  Designation  and  duties  of  chief  appraiser. 

(a)  The  board  of  tax  assessors  in  each  county  shall  designate  an 
Appraiser  IV  or,  in  those  counties  not  having  an  Appraiser  IV,  an 
Appraiser  III  as  the  chief  appraiser  of  the  county.  The  chief  appraiser 
shall  be  responsible  for: 

(1)  The  operation  and  functioning  of  the  county  property  appraisal 
staff; 

(2)  Certifying  and  signing  documents  prepared  by  the  staff;  and 

(3)  Implementing  procedures  deemed  necessary  for  the  efficient 
operation  of  the  staff. 

(b)  The  chief  appraiser  may  appoint  an  assistant  and  may  delegate 
his  authority  in  writing  to  the  assistant. 

(c)  The  chief  appraiser  may  be  a  member  of  the  county  board  of  tax 
assessors.  (Ga.  L.  1972,  p.  1104,  §  6;  Code  1933,  §  91A-1406,  enacted 
by  Ga.  L.  1978,  p.  309,  §  2.) 

JUDICIAL  DECISIONS 


Removal  of  board  members  unwar¬ 
ranted.  —  Trial  court  did  not  abuse  the 
court’s  discretion  in  refusing  to  remove 
the  only  two  members  of  the  Montgomery 
County  Board  of  Tax  Appeals  for  their 
failure  to  hire  a  level  III  appraiser  as  the 
chief  county  appraiser,  as  required  by 
O.C.G.A.  §  48-5-264(a),  for  the  inade¬ 
quacy  of  the  notice  sent  to  taxpayers  to 
explain  the  increased  assessments  of 
property,  and  for  the  failure  to  supervise  a 


county-wide  mass  appraisal;  while  the 
trial  court  was  troubled  by  the  members’ 
actions,  budget  restraints  were,  in  part,  to 
blame  for  the  failure  to  hire  a  level  III 
appraiser,  and  it  did  not  abuse  the  court’s 
discretion  in  concluding  that  removing  the 
only  two  members  from  the  Board  was  too 
drastic  a  remedy  and  would  disrupt  the 
running  of  an  essential  office.  Smith  v. 
•Montgomery  County  Bd.  of  Tax  Assessors, 
268  Ga.  App.  177,  601  S.E.2d  386  (2004). 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State 
and  Local  Taxation,  §  619  et  seq. 

ALR.  —  Extent  of  power  of  tax  commis¬ 
sion  or  other  officials  primarily  charged 


with  duty  of  administering  tax  statute  to 
deputize  or  delegate  to  others  matters 
relating  to  computation  of  tax  or  extent  of 
taxpayer’s  liability,  107  ALR  1482. 
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48-5-264.1.  Right  of  chief  appraiser  and  others  to  inspect  prop¬ 
erty;  supplying  identification  to  occupant  of  prop¬ 
erty;  statement  to  be  included  in  tax  bill. 

(a)  The  chief  appraiser,  other  members  of  the  county  property 
appraisal  staff,  authorized  agents  of  the  county  board  of  tax  assessors, 
and  members  of  the  county  board  of  tax  assessors  who  are  conducting 
official  business  of  the  chief  appraiser,  the  county  appraisal  staff,  or  the 
county  board  of  tax  assessors  may  go  upon  property  outside  of  build¬ 
ings,  posted  or  otherwise,  in  order  to  carry  out  the  duty  of  making 
appraisals  of  the  fair  market  value  of  taxable  property  in  the  county, 
other  than  property  returned  directly  to  the  commissioner;  provided, 
however,  such  person  representing  such  chief  appraiser,  appraisal  staff, 
or  county  board  of  tax  assessors  shall  carry  identification  which  is 
sufficiently  prominent  to  permit  the  occupant  to  readily  ascertain  that 
such  person  is  such  representative.  Such  representative  shall  not  enter 
upon  the  property  unless  reasonable  notice  has  been  provided  to  the 
owner  and  to  the  occupant  of  the  property  regarding  the  purpose  for 
which  such  person  is  entering  upon  such  property. 

(b)  The  county  tax  commissioner  shall  include  a  statement  with  the 
ad  valorem  tax  bill  of  each  taxpayer  notifying  the  taxpayer  of  the  right 
to  file  an  ad  valorem  property  tax  return.  A  notification  of  the  right  of 
taxpayers  to  file  ad  valorem  property  tax  returns  shall  also  be  main¬ 
tained  by  the  tax  commissioner  on  the  official  website  of  the  county. 
(Code  1981,  §  48-5-264.1,  enacted  by  Ga.  L.  1991,  p.  666,  §  1;  Ga.  L. 
2009,  p.  646,  §  2/HB  304.) 

Code  Commission  notes.  —  Pursuant  middle  of  this  Code  section  (now  subsec- 
to  Code  Section  28-9-5,  in  1991,  a  comma  tion  (a)), 
was  inserted  following  “however”  near  the 

48-5-265.  Formation  of  joint  county  property  appraisal  staffs. 

(a)(1)  The  governing  authorities  of  any  two  or  more  counties  may  join 
together  and  by  intergovernmental  agreement  create  a  joint  county 
property  appraisal  staff  following  consultation  with  the  county 
boards  of  tax  assessors  of  such  counties.  Under  any  such  intergov¬ 
ernmental  agreement,  the  parcels  of  real  property  within  the  coun¬ 
ties  subject  to  the  intergovernmental  agreement  shall  be  totaled,  and 
the  counties  shall  be  deemed  one  county  for  purposes  of  determining 
the  class  of  the  counties,  the  resulting  minimum  staff  requirements, 
and  the  amount  of  money  to  be  received  from  the  department.  The 
costs  of  the  joint  county  property  appraisal  staff  shall  be  determined 
in  the  intergovernmental  agreement. 

(2)  The  governing  authorities  of  any  two  or  more  counties  may 
execute  an  intergovernmental  agreement  to  provide  for  the  sharing  of 
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one  or  more  designated  members  of  property  appraisal  staff  following 
consultation  with  the  county  boards  of  tax  assessors  of  such  counties. 
The  costs  of  such  shared  staff  members  shall  be  determined  in  the 
intergovernmental  agreement. 

(b)  The  governing  authorities  of  any  two  or  more  counties  may  join 
together  and  by  intergovernmental  agreement  carry  out  this  part 
following  consultation  with  the  county  boards  of  tax  assessors  of  such 
counties.  All  counties  subject  to  an  intergovernmental  agreement  under 
this  subsection  shall  retain  their  separate  character  for  the  purpose  of 
determining  the  class  and  minimum  staff  requirements  for  each  county. 

(c) (1)  Any  county,  at  its  discretion,  may  enter  into  contracts  with 
persons  to  render  advice  or  assistance  to  the  county  board  of  tax 
assessors  in  the  assessment  and  equalization  of  taxes,  the  establish¬ 
ment  of  property  valuations,  or  the  defense  of  such  valuations.  Such 
advice  and  assistance  shall  be  in  compliance  with  the  laws  of  this 
state  and  the  rules  and  regulations  of  the  commissioner.  Individuals 
performing  services  under  such  contracts  shall  complete  satisfacto¬ 
rily  such  training  courses  as  directed  by  the  commissioner.  The 
function  of  any  person  contracting  to  render  such  services  shall  be 
advisory  or  ministerial,  and  the  final  decision  as  to  the  amount  of 
assessments  and  the  equalization  of  assessments  shall  be  made  by 
the  county  board  of  tax  assessors  and  shall  be  set  forth  in  the  minutes 
of  the  county  board  of  tax  assessors. 

(2)  No  contract  entered  into  pursuant  to  paragraph  (1)  of  this 
subsection  shall  contain  any  provision  authorizing  payment  to  any 
person  contracted  with,  or  to  any  person  employed  by  any  person 
contracted  with,  upon  a  percentage  basis  or  upon  any  basis  under 
which  compensation  is  dependent  or  conditioned  in  any  way  upon 
increasing  or  decreasing  the  aggregate  assessment  of  property  in  the 
county.  Any  contract  or  provision  of  a  contract  which  is  in  violation  of 
this  paragraph  shall  be  void  and  unenforceable.  (Ga.  L.  1972,  p.  1104, 
§  7;  Code  1933,  §  91A-1407,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga. 
L.  2015,  p.  1219,  §  10/HB  202.) 

The  2015  amendment,  effective  Janu¬ 
ary  1,  2016,  substituted  the  present  pro¬ 
visions  of  this  Code  section  for  the  former 
provisions,  which  read:  “(a)  Contiguous 
Class  I  counties  may  join  together  and 
contract  to  create  a  joint  county  property 
appraisal  staff  Under  any  such  contract, 
the  parcels  of  real  property  within  the 
contracting  counties  shall  be  totaled  and 
the  counties  shall  be  deemed  one  county 
for  purposes  of  determining  the  class  of 
the  counties,  the  resulting  minimum  staff 
requirements,  and  the  amount  of  money 


to  be  received  from  the  department.  The 
costs  of  the  joint  county  property  ap¬ 
praisal  staff  shall  be  shared,  each  county’s 
share  to  be  based  upon  the  ratio  which  the 
number  of  parcels  of  real  property  in  each 
contracting  county  bears  to  the  total  num¬ 
ber  of  parcels  of  real  property  in  all  the 
contracting  counties.  Any  number  of  Class 
I  counties  may  join  together  to  create  a 
joint  county  property  appraisal  staff. 

“(b)  Each  Class  I  county  may  contract 
with  a  contiguous  county  which  has  a 
minimum  county  property  appraisal  staff 
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to  carry  out  this  part.  Counties  contract¬ 
ing  in  this  manner  shall  retain  their  sep¬ 
arate  character  for  the  purpose  of  deter¬ 
mining  the  class  and  minimum  staff 
requirements  for  each  contracting  county. 

“(c)(1)  Each  Class  I  county,  at  its  discre¬ 
tion,  may  enter  into  contracts  with  per¬ 
sons  to  render  advice  or  assistance  to  the 
county  board  of  tax  assessors  and  to  the 
county  board  of  equalization  in  the  assess¬ 
ment  and  equalization  of  taxes  and  to 
perform  such  other  ministerial  duties  as 
are  necessary  and  appropriate  to  carry  out 
this  part.  The  function  of  any  person  con¬ 
tracting  to  render  such  services  shall  be 
advisory  or  ministerial  only  and  the  final 
decision  as  to  the  amount  of  assessments 


and  the  equalization  of  assessments  shall 
be  made  by  the  county  board  of  tax  asses¬ 
sors  and  the  county  board  of  equalization. 

“(c)(2)  No  contract  entered  into  pursu¬ 
ant  to  paragraph  (1)  of  this  subsection 
shall  contain  any  provision  authorizing 
payment  to  any  person  contracted  with,  or 
to  any  person  employed  by  any  person 
contracted  with,  upon  a  percentage  basis 
or  upon  any  basis  under  which  compensa¬ 
tion  is  dependent  or  conditioned  in  any 
way  upon  increasing  or  decreasing  the 
aggregate  assessment  of  property  in  the 
county.  Any  contract  or  provision  of  a 
contract  which  is  in  violation  of  this  para¬ 
graph  is  void  and  unenforceable.” 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State 
and  Local  Taxation,  §  619  et  seq. 

48-5-266.  Submission  by  chief  appraiser  of  assessment  list  with 
supporting  information;  attendance  and  providing  of 
information  at  appeal  hearings. 

(a)  The  chief  appraiser  shall  submit  a  certified  list  of  assessments  for 
all  taxable  property  within  the  county  to  the  county  board  of  tax 
assessors.  The  list  shall  be  accompanied  by  any  supporting  information 
requested  by  the  board  of  tax  assessors  and  shall  be  submitted  within 
the  time  prescribed  by  the  board  of  tax  assessors. 

(b)  The  chief  appraiser  or  his  delegate  shall  attend  all  hearings  on 
appeals  of  assessments  made  to  the  county  board  of  equalization.  He 
shall  provide  the  county  board  of  equalization  with  the  information 
supporting  the  appraisal  and  assessment  which  has  been  appealed. 
(Ga.  L.  1972,  p.  1104,  §  8;  Code  1933,  §  91A-1408,  enacted  by  Ga.  L. 
1978,  p.  309,  §  2.) 


RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State 
and  Local  Taxation,  §§  620,  621. 

48-5-267.  State  payments  for  minimum  staff  of  appraisers;  state 
salary  supplements  for  qualified  appraisers. 

(a)  An  amount  which  is  equal  to  one-half  of  the  total  compensation 
payable  to  the  minimum  staff  in  all  of  the  counties,  as  determined  by 
the  commissioner  with  the  approval  of  the  Department  of  Administra- 
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tive  Services,  shall  be  paid  to  the  counties  by  the  department  in  the 
following  manner: 

(1)  The  greater  of  15  percent  of  the  amount  appropriated  and 
deemed  available  by  the  commissioner  for  the  purpose  of  carrying  out 
the  provisions  of  this  part  regarding  minimum  staff  compensation  or 
$200,000.00,  if  deemed  available  by  the  commissioner,  shall  be 
distributed  equally  among  all  of  the  counties  of  the  state;  and 

(2)  The  payment  to  be  made  to  each  county  from  the  remainder  of 
the  amount  after  distribution  as  provided  in  paragraph  (1)  of  this 
subsection,  if  any,  shall  be  equal  to  the  remaining  amount  multiplied 
by  a  fraction,  the  denominator  of  which  is  the  total  of  all  parcels  of 
real  property  located  within  the  state  and  the  numerator  of  which  is 
the  number  of  parcels  of  real  property  located  within  the  county. 

(b)  Payments  provided  for  in  this  Code  section  shall  be  made  in  the 
manner  determined  by  the  commissioner.  The  commissioner  shall  not 
make  any  payments  to  any  county  which: 

(1)  Is  not  maintaining  its  records  as  required  by  this  part; 

(2)  Has  not  employed  a  minimum  staff  of  appraisers;  or 

(3)  In  the  case  of  Class  I  counties,  has  not  entered  into  a  contract 
providing  for  the  performance  of  the  requirements  of  this  part. 

(c)  Payments  provided  for  in  this  Code  section  shall  be  paid  from 
funds  appropriated  to  the  department. 

(d)  In  addition  to  the  payments  for  minimum  staff  appraisers  autho¬ 
rized  by  this  Code  section,  the  commissioner,  from  funds  appropriated 
for  that  purpose,  shall  pay  to  qualified  appraisers  employed  by  county 
governments  salary  supplements  in  accordance  with  the  following 
provisions: 

(1)  Each  individual  employed  as  a  staff  appraiser  who  has  earned 
the  Certified  Assessment  Evaluator  designation  or  the  Certified 
Personalty  Evaluator  designation,  as  conferred  by  the  International 
Association  of  Assessing  Officers,  shall  be  paid  a  salary  supplement  of 
$1,000.00  per  year; 

(2)  Each  individual  employed  as  a  staff  appraiser  who  has  earned 
the  Georgia  Certified  Appraiser  designation  conferred  by  the  Georgia 
Association  of  Assessing  Officials  shall  be  paid  a  salary  supplement  of 
$750.00  per  year.  The  qualifications  and  requirements  necessary  for 
achievement  of  the  Georgia  Certified  Appraiser  designation  shall  be 
approved  by  the  commissioner  before  any  supplements  are  paid  for 
this  designation;  and 

(3)  Salary  supplements  shall  be  paid  to  each  individual  qualifying 
under  paragraphs  (1)  and  (2)  of  this  subsection  only  for  the  period  of 
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time  he  or  she  is  actually  employed  by  a  county  as  a  staff  appraiser 
and  only  for  the  period  of  time  that  he  or  she  holds  the  qualifying 
designation.  Salary  supplements  shall  be  paid  to  each  qualified 
individual  for  only  one  qualifying  designation  at  any  one  time.  (Ga.  L. 
1972,  p.  1104,  §  9;  Code  1933,  §  91A-1409,  enacted  by  Ga.  L.  1978,  p. 
309,  §  2;  Ga.  L.  2009,  p.  745,  §  1/SB  97;  Ga.  L.  2012,  p.  446, 
§  2-92/HB  642.) 


Editor’s  notes.  —  Ga.  L.  2009,  p.  745, 
§  1,  was  treated  as  replacing  “State  Merit 
System”  with  “State  Personnel  Adminis¬ 
tration”. 

Ga.  L.  2012,  p.  446,  §  3-1/HB  642,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  that:  “Personnel,  equipment,  and 
facilities  that  were  assigned  to  the  State 
Personnel  Administration  as  of  June  30, 
2012,  shall  be  transferred  to  the  Depart¬ 
ment  of  Administrative  Services  on  the 
effective  date  of  this  Act.”  This  Act  became 
effective  July  1,  2012. 


Ga.  L.  2012,  p.  446,  §  3-2/HB  642,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  that:  “Appropriations  for  functions 
which  are  transferred  by  this  Act  may  be 
transferred  as  provided  in  Code  Section 
45-12-90.” 

Administrative  rules  and  regula¬ 
tions.  —  Appraisal  staff  definitions,  Offi¬ 
cial  Compilation  of  the  Rules  and  Regula¬ 
tions  of  the  State  of  Georgia,  Department 
of  Revenue,  Local  Government  Services 
Division,  Substantive  Regulations, 
§  560-11-2-.62. 


48-5-268.  Training  courses  for  new  appraisers;  continuing  edu¬ 
cation  for  experienced  appraisers;  member  of  county 
appraisal  staff  to  appraise  tangible  personal  property. 


(a)  The  department  may  prepare,  instruct,  operate,  and  administer 
courses  of  instruction  deemed  necessary  to  provide  for  the  training  of 
new  appraisers  and  the  continuing  education  of  experienced  appraisers. 

(b) (1)  The  department  shall  prepare,  instruct,  operate,  and  admin¬ 
ister  courses  of  instruction  for  the  training  of  new  appraisers  and  the 
continuing  education  of  experienced  appraisers  in  the  appraisal  of 
tangible  personal  property. 

(2)  In  all  counties  except  Class  I  counties,  the  chief  appraiser  shall 
designate  at  least  one  person  on  the  county  appraisal  staff  to  be 
responsible  for  the  appraisal  of  tangible  personal  property.  Any 
person  or  persons  so  designated  shall  be  required  to  attend  the 
standard  approved  training  courses  operated  by  the  department  in 
accordance  with  this  subsection  as  part  of  their  duties  specified  in 
subsection  (b)  of  Code  Section  48-5-263. 

(c)  The  department  may  contract  with  any  institution  of  higher 
education  in  this  state  to  provide  the  courses  of  instruction,  or  any  part 
of  the  courses,  called  for  in  this  Code  section.  (Ga.  L.  1972,  p.  1104,  §  10; 
Code  1933,  §  91A-1410,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L. 
1981,  p.  1554,  §  2.) 
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JUDICIAL  DECISIONS 


Claims  under  Title  VII  and  Family 
and  Medical  Leave  Act.  —  Employees’ 
Title  VII  and  Family  and  Medical  Leave 
Act  claims  against  a  county  board  of  tax 
assessors  (Board)  failed  because:  (1)  the 
Board  employed  less  than  15  people;  and 
(2)  the  Board  and  the  county  were  not  one 
employer  as  the  Board  was  a  separate 
entity  that  controlled  employment  rela¬ 
tionships,  triggering  the  Lyes  presump¬ 


tion,  which  was  not  rebutted  since  the 
Board  controlled  labor  operations  and 
could  hire,  fire,  and  set  work  schedules  or 
assignments,  and  state  law  determined 
compensation,  O.C.GA.  §  48-5-263(a)(l), 
and  training,  O.C.GA.  §  48-5-268. 
Ballard  v.  Chattooga  County  Bd.  of  Tax 
Assessors,  No.  14-14475,  2015  U.S.  App. 
LEXIS  11636  (11th  Cir.  July  7,  2015)  (Un¬ 
published). 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State 
and  Local  Taxation,  §  619. 

48-5-269.  Authority  to  promulgate  rules  and  regulations  regard¬ 
ing  uniform  books,  records,  forms,  and  manuals;  lim¬ 
its  on  change  in  current  use  value  of  conservation  use 
property. 

(a)  Subject  to  the  limitations  contained  in  Chapter  2  of  this  title,  the 
commissioner  may  promulgate  rules  and  regulations  specifically  re¬ 
garding  this  part,  including,  but  not  limited  to,  the  following: 

(1)  Prescription  of  the  forms,  books,  and  records  to  be  used  for 
standard  property  tax  reporting  for  all  taxing  units,  including,  but 
not  limited  to,  the  forms,  books,  and  records  to  be  used  in  the  listing, 
appraisal,  and  assessment  of  property  and  how  the  forms,  books,  and 
records  shall  be  compiled  and  kept; 

(2)  Prescription  of  the  form  and  content  of  state-wide,  uniform 
appraisal  and  assessment  forms,  books,  and  manuals; 

(3)  Development  and  prescription  of  procedures  under  which  prop¬ 
erty  sales  ratio  surveys  shall  be  conducted;  and 

(4)  Prescription  of  methods  and  procedures  by  which  identification 
data,  appraisal  and  assessment  data,  sales  data,  and  any  other 
information  relating  to  the  appraisal  and  assessment  of  property 
shall  be  furnished  to  the  department  using  electronic  data  processing 
systems  and  equipment. 

(b)  The  commissioner  shall  promulgate  after  consultation  with  the 
Department  of  Agriculture,  the  Georgia  Agricultural  Statistical  Ser¬ 
vice,  the  State  Forestry  Commission,  the  Department  of  Natural 
Resources,  and  the  Cooperative  Extension  Service,  and  county  tax 
officials  shall  follow  uniform  rules  and  regulations  establishing  a  table 
of  values  for  the  current  use  value  of  bona  fide  conservation  use 
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property.  Such  rules  and  regulations  shall  apply  to  the  evaluation  of 
bona  fide  conservation  use  property,  exclusive  of  any  improvements 
thereon,  which  improvements  shall  have  their  current  use  value 
determined  as  otherwise  provided  by  law.  Such  rules  and  regulations 
shall  include,  but  not  be  limited  to,  the  following  provisions  and 
criteria: 

(1)  Sales  data  for  arm’s  length,  bona  fide  sales  of  comparable  real 
property  with  and  for  the  same  existing  use  and  per-acre  property 
values  determined  by  the  capitalization  of  net  income  before  property 
taxes,  with  sales  data  to  be  weighted  35  percent  and  income  capital¬ 
ization  values  to  be  weighted  65  percent.  All  sales  data  shall  be 
adjusted  to  remove  the  influence  of  the  size  of  the  tract  on  the  sales 
price  of  tracts  below  50  acres  in  size.  Income  capitalization  values 
shall  be  derived  from  the  respective  conservation  use  property 
classifications,  with  consideration  given  to  productivity  of  the  respec¬ 
tive  major  geological  or  geographical  regions,  and  for  this  purpose: 

(A)  Net  income  before  property  taxes  shall  be  determined  for: 

(i)  Agricultural  land  by  calculating  a  weighted  average  of  all 
crop  and  pasture  acreage  in  each  district  as  designated  by 
paragraph  (2)  of  this  subsection  in  the  following  manner: 

(I)  Crop  land  by  calculating  the  five-year  weighted  average 
of  per-acre  net  income  before  property  taxes  from  the  major 
predominant  acreage  crops  harvested  in  Georgia,  and  as  used 
in  this  subdivision,  the  term  “predominant  acreage  crops” 
means  the  top  acreage  crops  with  production  in  no  less  than 
125  counties  of  the  state;  and 

(II)  Pasture  property  by  calculating  a  five-year  weighted 
average  of  per-acre  rental  rates  from  pasture  land;  and 

(ii)  Forest  property  by  calculating  a  five-year  weighted  aver¬ 
age  of  per-acre  net  income  before  property  taxes  from  hardwood 
and  softwood  harvested  in  Georgia.  For  purposes  of  this  division, 
the  term  “property  taxes”  shall  not  include  the  tax  under  Code 
Section  48-5-7.5  which  tax  shall  be  considered  in  calculating  net 
income;  and 

(B)  The  capitalization  rate  shall  be  based  upon: 

(i)  The  long-term  financing  rate  available  on  January  1  from 
the  Regional  Federal  Land  Bank  located  in  Columbia,  South 
Carolina,  and  published  pursuant  to  26  U.S.C.  Section 
2032A(e)(7)(A)(ii),  further  referenced  by  regulations  26  C.F.R. 
20.2032A-4(e); 

(ii)  The  arithmetic  mean  of  Federal  Farm  Credit  bond  yields, 
whose  maturity  is  no  less  than  five  years  in  the  future,  as 
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published  in  the  Wall  Street  Journal  on  January  1  or  the  most 
recent  business  day  of  the  current  year,  rounded  to  the  nearest 
hundredth; 

(iii)  For  the  purpose  of  determining  the  income  capitalization 
rate,  divisions  (i)  and  (ii)  of  this  subparagraph  shall  be  given 
weighted  influences  of  80  percent  and  20  percent,  respectively; 
and 

(iv)  A  property  tax  component  which  shall  be  the  five-year 
average  true  tax  rate  for  the  unincorporated  area  of  each  county 
located  within  the  regions  established  by  paragraph  (2)  of  this 
subsection; 

(2)  The  state  shah  be  divided  into  an  appropriate  grouping  of  the 
nine  crop-reporting  districts  as  delineated  by  the  Georgia  Agricul¬ 
tural  Statistical  Service  for  the  purpose  of  determining  any  calcula¬ 
tion  under  this  subsection; 

(3)  In  no  event  may  the  current  use  value  of  any  conservation  use 
property  in  the  table  of  values  established  by  the  commissioner  under 
this  subsection  for  the  taxable  year  beginning  January  1,  1993, 
increase  or  decrease  by  more  than  15  percent  from  its  current  use 
value  as  set  forth  in  the  table  of  values  established  by  the  commis¬ 
sioner  under  this  subsection  for  the  taxable  year  beginning  January 
1,  1992.  In  no  event  may  the  current  use  value  of  any  conservation 
use  property  in  the  table  of  values  established  by  the  commissioner 
under  this  subsection  for  the  taxable  year  beginning  January  1,  1994, 
or  any  subsequent  taxable  year  increase  or  decrease  by  more  than  3 
percent  from  its  current  use  value  as  set  forth  in  the  table  of  values 
established  by  the  commissioner  under  this  subsection  for  the  imme¬ 
diately  preceding  taxable  year;  and 

(4)  Environmentally  sensitive  properties  as  certified  by  the  De¬ 
partment  of  Natural  Resources  shall  be  valued  according  to  the 
average  value  determined  for  property  of  the  same  or  similar  soil 
type,  as  determined  under  paragraphs  (1)  and  (2)  of  this  subsection. 

(c)  In  no  event  may  the  current  use  value  of  any  conservation  use 
property  increase  or  decrease  during  a  covenant  period  by  more  than  3 
percent  from  its  current  use  value  for  the  previous  taxable  year  or 
increase  or  decrease  during  a  covenant  period  by  more  than  34.39 
percent  from  the  first  year  of  the  covenant  period.  The  limitations 
imposed  by  this  subsection  shall  apply  to  the  total  value  of  ah  the 
conservation  use  property  that  is  the  subject  of  an  individual  covenant 
including  any  improvements  that  meet  the  qualifications  set  forth  in 
paragraph  (1)  of  subsection  (a)  of  Code  Section  48-5-7.4;  provided, 
however,  that  in  the  event  the  owner  changes  the  use  of  any  portion  of 
the  land  or  adds  or  removes  therefrom  any  such  qualified  improve- 
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ments,  the  limitations  imposed  by  this  subsection  shall  be  recomputed 
as  if  the  new  uses  and  improvements  were  in  place  at  the  time  the 
covenant  was  originally  entered.  (Ga.  L.  1972,  p.  1104,  §  11;  Code  1933, 
§  91A-1411,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1991,  p.  1903, 
§  10;  Ga.  L.  1993,  p.  947,  §  9;  Ga.  L.  1999,  p.  81,  §  48;  Ga.  L.  2017,  p. 
774,  §  48/HB  323.) 


The  2017  amendment,  effective  May 
9,  2017,  part  of  an  Act  to  revise,  modern¬ 
ize,  and  correct  the  Code,  substituted  “the 
State  Forestry  Commission”  for  “the  Geor¬ 
gia  Forestry  Commission”  near  the  begin¬ 
ning  of  the  first  sentence  of  subsection  (b). 

Editor’s  notes.  —  Ga.  L.  1991,  p.  1903, 
§  15,  not  codified  by  the  General  Assem¬ 
bly,  provides  that  the  amendment  to  this 
Code  section  shall  be  applicable  beginning 
January  1,  1992,  with  respect  to  ad  va¬ 
lorem  taxation  of  timber  and  shall  be 
applicable  beginning  January  1,  1992,  for 
all  other  purposes.  Taxation  for  prior  pe¬ 
riods  shall  continue  to  be  governed  by 
prior  law. 


Ga.  L.  1993,  p.  947,  §  10,  not  codified  by 
the  General  Assembly,  provides:  “Sections 
1,  2,  3,  4,  and  9  of  this  Act  shall  be 
applicable  to  all  bona  fide  conservation 
use  covenants  entered  into  for  all  taxable 
years  beginning  on  or  after  January  1, 
1993,  and  to  any  table  of  values  of  bona 
fide  conservation  use  property  established 
by  the  state  revenue  commissioner  for  all 
taxable  years  beginning  on  or  after  Janu¬ 
ary  1,  1993.  Any  bona  fide  conservation 
use  covenant  entered  into  for  the  taxable 
year  beginning  January  1,  1992,  shall 
continue  to  be  governed  by  the  law  in 
effect  for  that  taxable  year.” 


48-5-269.1.  Adoption  by  commissioner  and  requirement  of  use 
of  uniform  procedural  manual  for  appraising  tangi¬ 
ble  personal  property. 

(a)  The  commissioner  shall  adopt  by  rule,  subject  to  Chapter  13  of 
Title  50,  the  “Georgia  Administrative  Procedure  Act,”  and  maintain  an 
appropriate  procedural  manual  for  use  by  county  property  appraisal 
staff  in  appraising  tangible  real  and  personal  property  for  ad  valorem 
tax  purposes. 

(b)  The  manual  adopted  by  the  commissioner  pursuant  to  this  Code 
section  shall  be  utilized  by  county  property  appraisal  staff  in  the 
appraisal  of  tangible  real  and  personal  property  for  ad  valorem  tax 
purposes.  (Code  1933,  §  91A-1411.1,  enacted  by  Ga.  L.  1981,  p.  1554, 
§  3;  Ga.  L.  1997,  p.  1059,  §  1.) 


48-5-270.  Commissioner’s  authority  to  purchase,  develop,  pre¬ 
scribe,  and  improve  electronic  data  processing  sys¬ 
tems  regarding  property  valuation  and  assessment. 

The  commissioner  is  authorized,  from  funds  appropriated  to  the 
department,  to  develop  and  prescribe  systems  of  data  collection,  ap¬ 
praisal,  and  assessment  and  any  other  systems  relating  to  property 
valuation  and  assessment  utilizing  electronic  data  processing  systems 
and  equipment  for  use  by  county  boards  of  tax  assessors.  The  commis¬ 
sioner  may  purchase  existing  systems  and  services  from  other  govern- 
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ment  agencies,  educational  institutions,  or  private  businesses  or  con¬ 
tract  with  these  entities  for  the  development  of  information  and  new 
systems  that  may  be  utilized  by  county  boards  of  tax  assessors  in 
property  valuation  and  assessment.  The  commissioner  shall  actively 
seek  out  technological  advancements  and  systems  that  will  improve  the 
uniformity,  fairness,  and  efficiency  of  property  valuations  and  assess¬ 
ments  and  include  his  or  her  recommendations  in  the  annual  budget 
request.  (Ga.  L.  1972,  p.  1104,  §  13;  Code  1933,  §  91A-1412,  enacted  by 
Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1996,  p.  190,  §  1.) 

48-5-271.  Table  of  values  for  conservation  use  value  of  forest 
land. 

(a)  The  commissioner  shall  promulgate  and  county  tax  officials  shall 
follow  uniform  rules  and  regulations  establishing  a  table  of  values  for 
the  conservation  use  value  of  forest  land  conservation  use  property. 
Such  values  shall  be  the  same  as  provided  for  forest  land  values  under 
Code  Section  48-5-269. 

(b)  In  no  event  may  the  forest  land  conservation  use  value  of  any 
forest  land  conservation  use  property  in  the  table  of  values  established 
by  the  commissioner  under  this  Code  section  for  the  taxable  year 
beginning  January  1,  2010,  or  any  subsequent  taxable  year  increase  or 
decrease  by  more  than  3  percent  from  its  forest  land  conservation  use 
value  as  set  forth  in  the  table  of  values  established  by  the  commissioner 
under  this  Code  section.  The  limitations  imposed  by  this  subsection 
shall  apply  to  the  total  value  of  all  the  forest  land  conservation  use 
property  that  is  the  subject  of  an  individual  covenant.  (Code  1981, 
§  48-5-271,  as  enacted  by  Ga.  L.  2008,  p.  297,  §  3/HB  1211.) 


Editor’s  notes.  —  The  former  Code 
section,  concerning  examination  by  the 
commissioner  of  county  tax  digests  for 
uniformity  of  property  valuation  between 
counties,  was  repealed  by  Ga.  L.  1988,  p. 
1763,  §  3,  effective  January  1,  1989,  and 
was  based  on  Ga.  L.  1966,  p.  45,  §  1;  Ga. 
L.  1970,  p.  91,  §§  1,  2;  Ga.  L.  1970,  p.  642, 
§  1;  Ga.  L.  1972,  p.  174,  §  1;  Code  1933, 
§  91A-1413,  enacted  by  Ga.  L.  1978,  p. 
309,  §  2.  For  present  similar  provisions, 
see  Code  Section  48-5-340  et  seq. 

Ga.  L.  2008,  p.  297,  §  5/HB  1211,  pro¬ 


vides  that  this  Code  section  becomes  effec¬ 
tive  on  January  1,  2009,  upon  the  ratifi¬ 
cation  of  a  resolution  at  the  November, 
2008  state-wide  general  election,  which 
resolution  amends  the  Constitution  so  as 
to  provide  for  the  special  assessment  and 
taxation  of  forest  land  conservation  use 
property  and  for  local  government  assis¬ 
tance  grants.  The  constitutional  amend¬ 
ment  (Ga.  L.  2008,  p.  1209)  was  ratified  at 
the  general  election  held  on  November  4, 
2008. 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Administrative  caps  on  assistance 
grants  prohibited.  —  Because  neither 
Ga.  Const.  1983,  Art.  VII,  Sec.  I,  Para.  Ill 
nor  the  Forest  Land  Protection  Act, 


O.C.G.A.  §  48-5-7.7,  authorize  or  contem¬ 
plate  a  cap  on  assistance  grants  based  on 
the  total  exemption  value  of  forest  land 
conservation  use  property,  the  Depart- 
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ment  of  Revenue  would  not  be  authorized  est  Land  Protection  Act  of  2008  in  the 
to  impose  an  administrative  cap  on  assis-  manner  proposed.  2016  Op.  Att’y  Gen.  No. 
tance  grants  issued  pursuant  to  the  For-  16-5. 

48-5-272.  Duty  of  county  board  of  tax  assessors  and  county 
governing  authority  to  effect  adjustments  to  digest 
and  millage  levy. 

Reserved.  Repealed  by  Ga.  L.  1988,  p.  1763,  §  4,  effective  January  1, 
1989. 

Editor’s  notes.  —  Ga.  L.  2017,  p.  774, 

§  48/HB  323,  effective  May  9,  2017,  part  of 
an  Act  to  revise,  modernize,  and  correct 
the  Code,  designated  this  Code  section  as 
reserved. 

This  Code  section  was  based  on  Ga.  L. 

48-5-273.  Counties  to  submit  tax  rate  to  commissioner. 

The  governing  authority  of  each  county  shall  submit  to  the  commis¬ 
sioner,  at  the  time  the  county  tax  digest  for  the  current  year  is 
submitted  for  his  approval,  the  total  county  millage  levy  established 
pursuant  to  law  for  the  county  for  the  current  year.  The  commissioner 
shall  not  consider  the  approval  of  any  county  tax  digest  unless  the  tax 
rate  is  submitted  to  him  as  provided  in  this  Code  section.  (Ga.  L.  1972, 
p.  174,  §  3;  Code  1933,  §  91A-1415,  enacted  by  Ga.  L.  1978,  p.  309, 
§  2.) 


1966,  p.  45,  §  2;  Ga.  L.  1972,  p.  174,  §  2; 
Code  1933,  §  91A-1414,  enacted  by  Ga.  L. 
1978,  p.  309,  §  2.  For  present  similar 
provisions,  see  Code  Section  48-5-340  et 
seq. 


JUDICIAL  DECISIONS 


Property  classification  scheme  is 
not  unconstitutional.  —  No  language  in 
this  statute  expressly  establishes  sepa¬ 
rate  classes  of  tangible  property  for  the 
purposes  of  taxation,  in  violation  of  Ga. 
Const.  1945,  Art.  VII,  Sec.  I,  Para.  Ill  (see 
now  Ga.  Const.  1983,  Art.  VII,  Sec.  I, 
Para.  Ill),  and  no  language  reasonably 
authorizes  the  construction  that  such  was 
the  legislative  intent.  Griggs  v.  Greene, 
230  Ga.  257,  197  S.E.2d  116  (1973). 

Subclassification  of  tangible  per¬ 


sonal  property.  —  Ga.  L.  1972,  p.  174, 
§  3  and  former  Code  1933,  §§  92-7001 
and  92-7002  do  not  either  expressly  or 
impliedly  require  or  authorize  the  sub¬ 
classification  of  tangible  property  for  tax 
purposes.  Herring  v.  Ferrell,  130  Ga.  App. 
431,  203  S.E.2d  617  (1973),  aff’d  in  part, 
rev’d  on  other  grounds  in  part,  233  Ga.  1, 
209  S.E.2d  599  (1974). 

Cited  in  In  re  Board  of  Twiggs  County 
Comm’rs,  249  Ga.  642,  292  S.E.2d  673 
(1982). 


48-5-274.  Establishment  of  equalized  adjusted  property  tax  di¬ 
gest;  establishment  and  use  of  average  ratio;  informa¬ 
tion  to  be  furnished  by  state  auditor;  grievance  pro¬ 
cedure;  information  to  be  furnished  by  commissioner. 


(a)  As  used  in  this  Code  section,  the  term: 
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(1)  “Assessment  ratio”  means  the  fractional  relationship  between 
the  assessed  value  and  the  fair  market  value  of  the  property. 

(2)  “Measures  of  central  tendency”  means  the  tendency  of  data  to 
cluster  around  some  typical  or  central  value,  such  as  the  median 
ratio,  the  mean  ratio,  or  the  weighted  mean  ratio  (the  weighted  mean 
ratio  is  also  called  the  aggregate  ratio),  as  defined  in  the  Standard  on 
Assessment-Ratio  Studies  published  by  the  International  Association 
of  Assessing  Officers. 

(b)  The  state  auditor  shall  establish  on  a  continuing  basis,  no  later 
than  November  15  in  each  year,  an  equalized  adjusted  property  tax 
digest  for  each  county  in  the  state  and  for  the  state  as  a  whole  for  the 
current  calendar  year.  Such  digest  shall  exclude  all  real  and  personal 
property  exempted  from  taxation  and  the  difference  between  the  value 
of  all  taxable  property  within  any  tax  allocation  district  and  the  tax 
allocation  increment  base  of  such  tax  allocation  district  as  defined 
under  paragraph  (15)  of  Code  Section  36-44-3  for  which  consent  has 
been  obtained  pursuant  to  Code  Section  36-44-9.  The  state  auditor  may 
establish  a  unit  within  the  Department  of  Audits  and  Accounts  consist¬ 
ing  of  such  number  of  personnel  as  is  deemed  necessary  in  order  to 
establish  and  maintain  on  a  continuing  basis  the  equalized  adjusted 
property  tax  digest.  The  equalized  adjusted  property  tax  digest  shall  be 
established  and  maintained  as  follows: 

(1)  Determine  the  locally  assessed  valuation  of  the  county  property 
tax  assessment  digest  for  the  preceding  calendar  year,  exclusive  of 
real  and  personal  property  exempted  from  taxation,  exclusive  of  the 
difference  between  the  value  of  all  taxable  property  within  any  tax 
allocation  district  and  the  tax  allocation  increment  base  of  such  tax 
allocation  district  as  defined  under  paragraph  (15)  of  Code  Section 
36-44-3  for  which  consent  has  been  obtained  pursuant  to  Code 
Section  36-44-9,  exclusive  of  railroad  equipment  company  property 
shown  on  the  county  railroad  equipment  company  property  tax 
digest,  exclusive  of  any  property  subject  to  current  use  valuation  on 
the  county  property  tax  digest,  and  exclusive  of  the  locally  assessed 
valuation  of  timber  harvested  or  sold; 

(2)  Determine  the  fair  market  value  for  timber  harvested  or  sold 
during  the  calendar  year; 

(3)  Divide  the  sum  of  the  locally  assessed  valuation  of  the  county 
property  tax  assessment  digest  under  paragraph  (1)  of  this  subsec¬ 
tion  by  the  ratio  of  assessed  value  to  fair  market  value  of  the  property 
established  by  the  state  auditor  in  accordance  with  paragraph  (8)  of 
this  subsection; 

(4)  Determine  the  fair  market  value  of  the  county  railroad  equip¬ 
ment  company  property  tax  digest  for  the  preceding  calendar  year; 
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(5)  Determine  the  sum  of  the  current  use  valuation  of  the  county 
property  tax  digest; 

(6)  Determine  the  total  fair  market  value  of  the  Public  Utility 
Digest  as  established  by  the  commissioner; 

(7)  The  total  of  the  sums  obtained  through  the  calculations  pre¬ 
scribed  in  paragraphs  (2),  (3),  (4),  (5),  and  (6)  of  this  subsection  shall 
be  known  as  the  current  equalized  adjusted  property  tax  digest  of  the 
county.  The  sum  of  the  current  equalized  adjusted  property  tax  digest 
of  all  counties  of  the  state  combined  shall  be  known  as  the  current 
equalized  adjusted  property  tax  digest  for  the  state  as  a  whole;  and 

(8)  Establish  for  each  county  in  the  state  the  ratio  of  assessed 
value  to  fair  market  value  of  county  property  subject  to  taxation, 
excluding  railroad  equipment  company  property.  The  ratio  shall  be 
determined  by  establishing  the  ratio  of  assessed  value  to  sales  price 
for  each  of  a  representative  number  of  parcels  of  real  property,  the 
titles  to  which  were  transferred  during  a  period  of  time  to  be 
determined  by  the  state  auditor,  and  then  by  establishing  the 
measure  of  central  tendency  for  the  county  as  a  whole  based  upon  a 
representative  number  of  usable  transactions  studied.  Any  such  sales 
price  shall  be  adjusted  upward  or  downward,  in  a  manner  consistent 
with  the  Standard  on  Ratio  Studies  published  by  the  International 
Association  of  Assessing  Officers  or  its  successors,  as  reasonably 
needed  to  account  for  the  effects  of  price  changes  reflected  in  the 
market  between  the  date  of  sale  and  January  1  of  the  calendar  year 
for  which  the  equalized  adjusted  property  tax  digest  is  being  pre¬ 
pared.  Sales  prices  also  shall  be  reduced  by  any  portion  thereof 
attributable  to  personal  property,  real  property  exempt  from  taxa¬ 
tion,  or  standing  timber  included  in  the  sales  transaction.  The 
representative  number  of  transactions  shall  not  include  any  parcel  of 
which  the  sales  price  is  not  reflective  of  the  fair  market  value  of  such 
property  as  fair  market  value  is  defined  in  Code  Section  48-5-2.  The 
state  auditor  shall  supplement  realty  sales  price  data  available  in 
any  county  with  actual  appraisals  of  a  representative  number  of 
parcels  of  farm  property  and  industrial  and  commercial  property 
located  within  the  county,  the  titles  to  which  were  not  transferred 
within  the  period  of  time  determined  by  the  state  auditor.  The  state 
auditor  may  make  appraisals  on  other  types  of  real  property  located 
within  the  county  when  adequate  realty  sales  data  cannot  be  ob¬ 
tained  on  such  property.  The  representative  number  of  parcels  of  each 
class  of  real  property  as  defined  by  the  commissioner  used  for  the 
study  shall  be  determined  by  the  state  auditor.  The  state  auditor  may 
use  the  same  ratio  for  other  personal  property,  excluding  motor 
vehicles,  within  the  county  as  is  finally  determined  for  real  property 
within  the  county. 
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(c)  The  assessment  ratio  of  assessed  value  to  fair  market  value  of 
county  property  to  be  established  by  the  state  auditor  for  the  purposes 
of  paragraph  (8)  of  subsection  (b)  of  this  Code  section  shall  be  estab¬ 
lished  through  the  use  of  personnel  of  the  Department  of  Audits  and 
Accounts  who  have  sufficient  competence  and  expertise  by  way  of 
education,  training,  and  experience  in  the  fields  of  property  evaluation 
and  appraisal  techniques.  The  Department  of  Audits  and  Accounts 
shall  use  the  Standard  on  Assessment-Ratio  Studies  published  by  the 
International  Association  of  Assessing  Officers  or  its  successors  to 
determine  the  valid  transactions  necessary  to  establish  accurately  the 
measure  of  central  tendency  described  in  paragraph  (8)  of  subsection  (b) 
of  this  Code  section;  provided,  however,  that  standard  shall  only  be  used 
to  the  extent  it  does  not  conflict  with  criteria  enumerated  in  subpara¬ 
graph  (B)  of  paragraph  (3)  of  Code  Section  48-5-2. 

(d)  The  assessment  ratio  of  assessed  value  to  fair  market  value 
determined  for  each  county  shall  be  used  as  provided  for  in  this  Code 
section  until  such  time  as  a  new  ratio  is  determined  on  a  continuing 
basis  for  each  county.  The  state  auditor  shall  provide  to  the  commis¬ 
sioner  the  assessment  ratio  of  assessed  value  to  fair  market  value  for  all 
counties  upon  completion. 

(e)  On  or  before  November  15  of  each  year,  the  state  auditor  shall 
furnish  to  the  State  Board  of  Education  the  current  equalized  adjusted 
property  tax  digest  of  each  county  in  the  state  and  the  current  equalized 
adjusted  property  tax  digest  for  the  state  as  a  whole.  In  any  county 
which  has  more  than  one  school  system,  the  state  auditor  shall  furnish 
the  State  Board  of  Education  a  breakdown  of  the  current  county 
equalized  adjusted  property  tax  digest  showing  the  amount  of  the 
digest  applicable  to  property  located  within  each  of  the  school  systems 
located  within  the  county.  At  the  same  time,  the  state  auditor  shall 
furnish  the  governing  authority  of  each  county,  the  governing  authority 
of  each  municipality  having  an  independent  school  system,  the  local 
board  of  education  of  each  school  system,  the  tax  commissioner  or  tax 
collector  of  each  county,  and  the  board  of  tax  assessors  of  each  county 
the  current  equalized  adjusted  property  tax  digest  of  the  local  school 
system  or  systems,  as  the  case  may  be,  and  the  current  equalized 
adjusted  property  tax  digest  for  the  state  as  a  whole. 

(f) (1)  Each  county  governing  authority,  each  governing  authority  of  a 
municipality  having  an  independent  school  system,  and  each  local 
board  of  education,  when  aggrieved  or  when  having  an  aggrieved 
constituent,  shall  have  a  right,  upon  written  request  made  within  30 
days  after  receipt  of  the  digest  information,  to  refer  the  question  of 
correctness  of  the  current  equalized  adjusted  property  tax  digest  of 
the  local  school  system  to  the  state  auditor.  The  state  auditor  shall 
take  any  steps  necessary  to  make  a  determination  of  the  correctness 
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of  the  digest  and  to  notify  all  interested  parties  of  the  determination 
within  45  days  after  receiving  the  request  questioning  the  correct¬ 
ness  of  the  digest. 

(2) (A)  If  any  party  questioning  the  correctness  of  the  digest  is 
dissatisfied  with  the  determination  made  by  the  state  auditor 
pursuant  to  paragraph  (1)  of  this  subsection,  the  party  shall  have 
the  right,  which  must  be  exercised  within  15  days  after  being 
notified  of  the  determination  made  by  the  state  auditor,  to  refer  in 
writing  the  question  of  the  correctness  of  the  digest  to  a  board  of 
arbitrators. 

(B)  Each  board  of  arbitrators  shall  consist  of  three  members,  one 
to  be  chosen  by  the  state  auditor  within  15  days  after  receipt  of  a 
written  complaint,  one  to  be  chosen  by  the  complaining  party  at  the 
time  of  requesting  the  arbitration,  and  one  to  be  chosen  within  15 
days  after  selection  of  the  first  two  members  by  the  first  two 
members  of  the  board.  In  the  event  the  two  arbitrators  cannot 
agree  on  a  third  member,  the  Chief  Justice  of  the  Supreme  Court  of 
Georgia  shall  appoint  the  third  member  upon  petition  of  either 
party  with  notice  to  the  opposing  party. 

(C)  The  board  of  arbitrators  or  a  majority  of  the  board  within  15 
days  after  appointment  of  the  full  board  shall  render  its  decision 
regarding  the  correctness  of  the  digest  in  question  and,  if  correction 
of  the  digest  is  required,  regarding  the  extent  and  manner  in  which 
the  digest  should  be  corrected.  The  decision  of  the  board  shall  be 
final. 

(D)  The  state  auditor  shall  correct  the  digest  in  question  in 
accordance  with  the  decision  of  the  board  of  arbitrators  and  shall 
report  the  corrections  to  the  parties  entitled  to  receive  such 
information  under  this  Code  section. 

(E)  Each  member  of  the  board  of  arbitrators  shall  subscribe  to 
an  oath  to  perform  faithfully  and  impartially  the  duties  required  in 
connection  with  the  controversy  concerning  the  correctness  of  the 
digest  in  question  and  to  render  a  decision  within  the  time 
required.  Each  member  of  the  board  of  arbitrators  shall  be  paid  a 
sum  not  to  exceed  $250.00  for  each  appeal  heard.  In  addition,  each 
member  of  the  board  shall  receive  the  same  daily  expense  allow¬ 
ance  as  is  provided  for  each  member  of  the  General  Assembly  and 
actual  transportation  costs  when  traveling  by  public  carrier  or  the 
legal  mileage  rate  when  traveling  by  personal  automobile.  All  costs 
of  arbitration  of  matters  arising  under  this  Code  section  shall  be 
shared  and  paid  equally  by  the  Department  of  Audits  and  Accounts 
and  by  the  governing  authority  requesting  the  arbitration. 

(3)  Upon  receiving  notice  that  the  current  equalized  adjusted 
property  tax  digest  of  any  local  school  system  is  being  questioned 
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pursuant  to  paragraph  (1)  of  this  subsection,  the  state  auditor  shall 
notify  the  State  Board  of  Education  that  the  digest  is  being  ques¬ 
tioned.  No  computations  shall  be  made  on  the  basis  of  a  questioned 
digest  under  Article  6  of  Chapter  2  of  Title  20,  the  “Quality  Basic 
Education  Act,”  until  the  digest  has  been  corrected,  if  necessary, 
pursuant  to  this  subsection. 

(g)  The  commissioner  shall  provide  to  the  state  auditor  such  digest 
information  as  is  needed  in  the  calculation  of  the  equalized  adjusted 
property  tax  digests.  Such  information  shall  be  provided  for  each  county 
and  for  each  local  school  system.  For  independent  school  systems  in 
municipalities  authorized  to  assess  property  in  excess  of  40  percent  of 
fair  market  value  pursuant  to  Code  Section  48-5-7,  the  commissioner 
shall  provide  digest  information  to  the  state  auditor  at  the  assessment 
ratios  utilized  by  both  the  municipal  government  and  the  county 
government  or  governments  in  which  the  municipality  is  located.  If 
revision  is  made  to  the  digest  of  any  county  or  any  portion  of  a  county 
comprising  a  local  school  system  following  the  initial  reporting  of  the 
digest  to  the  state  auditor,  the  commissioner  shall  report  any  such 
revision  to  the  state  auditor.  (Ga.  L.  1970,  p.  542,  §§  1-5;  Ga.  L.  1972, 
p.  829,  §§  1-7;  Code  1933,  §  91A-1416,  enacted  by  Ga.  L.  1978,  p.  309, 
§  2;  Ga.  L.  1988,  p.  1568,  §  2;  Ga.  L.  1989,  p.  597,  §  1;  Ga.  L.  1991,  p. 
1801,  §§  1,  2;  Ga.  L.  1991,  p.  1903,  §  11;  Ga.  L.  1993,  p.  699,  §  1;  Ga. 
L.  2000,  p.  1683,  §  1;  Ga.  L.  2007,  p.  707,  §  1/HB  182;  Ga.  L.  2009,  p. 
27,  §  3/SB  55;  Ga.  L.  2015,  p.  1219,  §  11/HB  202.) 


The  2015  amendment,  effective  Janu¬ 
ary  1,  2016,  added  the  third  and  fourth 
sentences  in  paragraph  (b)(8). 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2000,  former 
subsection  (f)  was  redesignated  as  pres¬ 
ent  subsection  (g). 

Editor’s  notes.  —  Ga.  L.  1988,  p.  1568, 
§  15,  not  codified  by  the  General  Assem¬ 
bly,  provided  that  the  Act  “shall  apply  to 
all  tax  years  beginning  on  or  after  Janu¬ 
ary  1,  1989.” 

Ga.  L.  1991,  p.  1903,  §  15,  not  codified 
by  the  General  Assembly,  provides  that 
the  amendment  to  this  Code  section  shall 
be  applicable  beginning  January  1,  1992, 
with  respect  to  ad  valorem  taxation  of 
timber  and  shall  be  applicable  beginning 
January  1,  1992,  for  all  other  purposes. 

48-5-275.  Applicability  of  part. 


Taxation  for  prior  periods  shall  continue 
to  be  governed  by  prior  law. 

Ga.  L.  2000,  p.  1683,  §  11,  not  codified 
by  the  General  Assembly,  provides  that 
the  amendment  to  this  Code  section  shall 
be  applicable  to  all  equalized  digests  es¬ 
tablished  on  or  after  January  1,  2000. 

Ga.  L.  2009,  p.  27,  §  5/SB  55,  not  codi¬ 
fied  by  the  General  Assembly,  provides,  in 
part,  that  the  amendment  to  this  Code 
section  shall  be  applicable  to  all  taxable 
years  beginning  on  or  after  January  1, 
2009. 

Law  reviews.  —  For  article,  “Proce¬ 
dure  and  Problems  in  Georgia  Ad  Valorem 
Tax  Appeals,”  see  26  Ga.  St.  B.  J.  98 
(1990).  For  survey  article  on  local  govern¬ 
ment  law,  see  67  Mercer  L.  Rev.  147 
(2015). 


This  part  shall  apply  in  both  the  incorporated  and  unincorporated 
areas  in  each  county  of  this  state.  The  intent  of  this  Code  section  is  to 
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recognize  each  county  as  a  unit  in  applying  this  part  without  regard  to 
other  distinctions  existing  between  incorporated  and  unincorporated 
areas  within  each  county.  (Ga.  L.  1972,  p.  1104,  §  2;  Code  1933, 
§  91A-1402,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

JUDICIAL  DECISIONS 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  deci¬ 
sions  under  former  Ga.  L.  1970,  p.  542, 
§  1,  are  included  in  the  annotations  for 
this  Code  section. 

Constitutionality.  —  Statute  did  not 
violate  Ga.  Const.  1945,  Art.  VII,  Sec.  I, 
Para.  Ill  (see  now  Ga.  Const.  1983,  Art. 
VII,  Sec.  I,  Para.  III).  Butts  County  v. 


Briscoe,  236  Ga.  233,  223  S.E.2d  199 
(1976)  (decided  under  Ga.  L.  1970,  p.  542, 
§  1). 

Statute  did  not  destroy  uniformity 
as  between  taxpayers  of  a  county. 

Chilivis  v.  Kell,  236  Ga.  226,  223  S.E.2d 
117,  cert,  denied,  429  U.S.  891,  97  S.  Ct. 
249,  50  L.  Ed.  2d  174  (1976)  (decided 
under  Ga.  L.  1970,  p.  542,  §  1). 


RESEARCH  REFERENCES 


C.J.S.  —  78AC.J.S.,  Schools  and  School 
Districts,  §  845  et  seq.  81AC.J.S.,  States, 

§  142.  84  C.J.S.,  Taxation,  §  700  et  seq. 

Part  2 

County  Boards  of  Tax  Assessors 


JUDICIAL  DECISIONS 


County  governing  authority  has  no 
implied  authority  to  perform  acts  of 
assessors.  —  Former  Code  1933,  Ch. 
92-69  (see  now  O.C.G.A.  Pt.  2,  Art.  5,  Ch. 
5,  T.  48)  conferring  authority  upon  asses¬ 
sors  to  perform  specific  acts  negatives  any 
implied  power  of  the  county  commission¬ 
ers  (now  county  governing  authority)  to 
perform  the  same  acts.  Bagwell  v.  Cash, 
207  Ga.  222,  60  S.E.2d  628  (1950). 

Assessors  cannot  obligate  county  to 
pay  another  for  services  the  assessors 
are  required  to  perform.  —  County  tax 
assessors  cannot,  with  the  approval  of 
county  commissioners  (now  county  gov¬ 
erning  authority),  obligate  the  county  to 
pay  another  with  county  funds  for  per¬ 
forming  services  which  the  assessors  are 
required  to  perform  and  for  which  the 
assessors  draw  pay  from  the  county. 
Bagwell  v.  Cash,  207  Ga.  222,  60  S.E.2d 
628  (1950). 

Increases  for  sole  purpose  of  rais¬ 
ing  revenue,  not  for  fixing  fair  values, 


are  unconstitutional.  —  When  county 
tax  assessors,  without  investigation, 
make  a  systematic  and  comprehensive  in¬ 
crease  in  the  value  of  all  property  re¬ 
turned  in  the  county  for  taxes  for  a  par¬ 
ticular  year,  not  for  the  purpose  of  fixing 
just  and  fair  values  after  investigation,  or 
for  the  purpose  of  equalizing  taxes,  but  for 
the  sole  purpose  of  raising  additional  rev¬ 
enue,  such  assessments  are  null  and  void 
as  the  assessments  are  clearly  violative  of 
Ga.  Const.  1945,  Art.  VII,  Sec.  I,  Para.  Ill 
(see  now  Ga.  Const.  1983,  Art.  VII,  Sec.  I, 
Para.  Ill)  and  Ga.  Const.  1945,  Art.  I,  Sec. 
I,  Para.  II  (see  now  Ga.  Const.  1983,  Art.  I, 
Sec.  I,  Para.  II)  and  U.S.  Const.,  amend. 
14.  Hutchins  v.  Howard,  211  Ga.  830,  89 
S.E.2d  183  (1955). 

Suits  by  board  employees  against 
county  for  compensation  are  unau¬ 
thorized.  —  Even  were  it  to  be  assumed 
that  the  employment  of  a  copyist  to  be 
compensated  by  the  county  would  be  au¬ 
thorized,  there  is  nothing  in  the  Act  at 
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variance  with  the  prohibition  against 
suits  against  a  county  save  when  ex¬ 
pressly  authorized  by  statute  or  by  the 
provision  of  the  state  Constitution.  Ac¬ 
cordingly,  even  though  it  be  assumed  that 
the  claim  against  the  county  is  a  just  one, 


a  suit  by  such  an  employee  against  the 
county  for  the  recovery  of  such  compensa¬ 
tion  is  unauthorized.  Decatur  County  v. 
Townsend,  46  Ga.  App.  103,  166  S.E.  774 
(1932). 


48-5-290.  Creation  of  county  board  of  tax  assessors;  appoint¬ 
ment  and  number  of  members;  commission; 
noneligibility  of  certain  individuals. 


(a)  There  is  established  a  county  board  of  tax  assessors  in  each  of  the 
several  counties  of  this  state. 

(b)  Except  as  provided  in  Code  Section  48-5-309  with  respect  to  the 
election  of  board  members,  each  county  board  of  tax  assessors  shall 
consist  of  not  less  than  three  nor  more  than  five  members  to  be 
appointed  by  the  county  governing  authority. 

(c)  The  order  making  an  appointment  to  the  county  board  of  tax 
assessors  shall  be  regularly  entered  upon  the  record  of  the  superior 
court  of  the  county.  A  certificate  from  the  clerk  of  the  superior  court 
reciting  the  order  and  stating  that  the  person  appointed  has  taken  the 
oath  required  by  law  shall  constitute  the  commission  of  a  member.  No 
other  commission  shall  be  required.  The  clerk  of  the  superior  court  shall 
transmit  a  copy  of  the  certificate  to  the  commissioner  within  five  days 
of  the  date  the  oath  is  administered. 

(d)  No  individual  may  be  appointed  or  reappointed  to  a  county  board 
of  tax  assessors  when  the  individual  is  related  to  a  member  of  the 
county  governing  authority  in  one  or  more  of  the  following  degrees: 

(1)  Mother  or  mother-in-law; 

(2)  Father  or  father-in-law; 

(3)  Sister  or  sister-in-law; 

(4)  Brother  or  brother-in-law; 

(5)  Grandmother  or  grandmother  by  marriage; 

(6)  Grandfather  or  grandfather  by  marriage; 

(7)  Son  or  son-in-law;  or 

(8)  Daughter  or  daughter-in-law.  (Ga.  L.  1913,  p.  123,  §  2;  Code 

1933,  §  92-6903;  Ga.  L.  1951,  p.  715,  §  1;  Ga.  L.  1978,  p.  1751,  §  1; 

Code  1933,  §  91A-1432,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L. 

1979,  p.  5,  §  40;  Ga.  L.  1986,  p.  1322,  §  2;  Ga.  L.  2006,  p.  819,  §  2/HB 

1502.) 
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Law  reviews.  —  For  survey  article  on 
labor  and  employment  law,  see  60  Mercer 
L.  Rev.  217  (2008). 


JUDICIAL  DECISIONS 


For  a  discussion  of  the  relationship 
between  O.C.G.A.  §  48-5-290  and  the 
DeKalb  County  Reorganization  Act  of 
1981  relating  to  the  appointment  of  mem¬ 
bers  to  the  county  board  of  tax  assessors 
and  the  board  of  directors  of  the  Metropol¬ 
itan  Atlanta  Rapid  Transit  Authority,  see 
Maloof  v.  Williams,  175  Ga.  App.  546,  334 
S.E.2d  16  (1985). 

Claims  barred.  —  Eleventh  Amend¬ 
ment  barred  the  employees’  42  U.S.C. 
§  1983  claims  against  a  county  board  of 
tax  assessors  (Board)  because:  (1)  the 


Board  was  independent  of  county  govern¬ 
ment,  under  O.C.G.A.  §§  48-5-290  and 
48-5-295;  (2)  the  state  controlled  the 
Board  and  mandated  county  funding  as 
well  as  employee  qualifications  and  du¬ 
ties;  and  (3)  the  Board  was  liable  for  any 
judgment.  Ballard  v.  Chattooga  County 
Bd.  of  Tax  Assessors,  No.  14-14475,  2015 
U.S.  App.  LEXIS  11636  (11th  Cir.  July  7, 
2015)  (Unpublished). 

Cited  in  Brown  v.  Wetherington,  250 
Ga.  682,  300  S.E.2d  680  (1983). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Georgia  Open  Meetings  Law, 
O.C.G.A.  §  50-14-1  et  seq.,  applies  to 
proceedings  both  of  a  county  board  of  tax 
assessors  and  of  a  county  board  of  equal¬ 
ization.  1995  Op.  Att’y  Gen.  No.  U95-22. 

Secretary  of  a  county  board  of  tax 
assessors  can  legally  serve  as  a  tax 
commissioner  under  former  Code  1933, 
§§  92-6903  and  92-6910  (see  now 


O.C.G.A.  §§  48-5-290,  48-5-292,  and 

48-5-298).  1952-53  Op.  Att’y  Gen.  p.  303. 

No  alternate  assessor  permissible. 
—  O.C.G.A.  §  48-5-290  requires  that  a 
county  board  of  tax  assessors  be  composed 
of  only  three  members;  no  alternate  asses¬ 
sor  is  permissible.  1981  Op.  Att’y  Gen.  No. 
U81-49  (issued  prior  to  1986  amendment). 


RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State  C.J.S.  —  84  C.J.S.,  Taxation,  §§  467  et 
and  Local  Taxation,  §  619.  seq.,  497  et  seq. 

48-5-291.  Qualifications  for  members;  approved  appraisal 
courses;  rules  and  regulations. 


(a)  No  individual  shall  serve  as  a  member  of  the  county  board  of  tax 
assessors  who: 

(1)  Is  less  than  21  years  of  age; 

(2)  Fails  to  make  his  or  her  residence  within  the  county  within  six 
months  after  taking  the  oath  of  office  as  a  member  of  the  board; 

(3)  Does  not  hold  a  high  school  diploma  or  its  equivalent; 

(4)  Has  not  successfully  completed  40  hours  of  training  either  prior 
to  or  within  180  days  of  appointment  as  provided  in  subsection  (b)  of 
this  Code  section; 
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(5)  Has  not  obtained  and  maintained  a  certificate  issued  by  the 
commissioner;  and 

(6)  In  addition  to  the  training  required  in  paragraph  (4)  of  this 
Code  section,  does  not  successfully  complete  an  additional  40  hours  of 
approved  appraisal  courses  as  provided  in  subsection  (b)  of  this  Code 
section  during  each  two  calendar  years  of  tenure  as  a  member  of  the 
county  board  of  tax  assessors. 

(b)  Approved  appraisal  courses  shall  be  courses  of  instruction  cover¬ 
ing  the  basic  principles  of  appraisal  and  assessing  of  all  classes  and 
types  of  property  including  instruction  in  the  fundamentals  of  Georgia 
law  covering  the  appraisal  and  assessing  of  property  for  ad  valorem  tax 
purposes  as  prescribed  and  designated  by  the  commissioner  pursuant 
to  Code  Section  48-5-13.  To  ensure  that  the  assessment  functions  are 
performed  in  a  professional  manner  by  competent  assessors,  meeting 
clearly  specified  professional  qualifications,  the  commissioner  shall 
develop,  approve,  and  administer  courses  of  instruction  designed  to 
qualify  applicants  or  tax  assessors  under  this  Code  section  and  to 
specify  qualification  requirements  for  certification.  The  commissioner 
may  contract  with  any  professional  appraisal  organization  or  firm  or 
institution  of  higher  education  in  this  state  to  provide  the  necessary 
courses  of  instruction  or  any  part  of  any  such  course  pursuant  to  Code 
Section  48-5-13. 

(c)  The  commissioner  shall  promulgate  such  rules  and  regulations  as 
may  be  necessary  for  the  administration  of  this  Code  section.  (Ga.  L. 
1913,  p.  123,  §  4;  Code  1933,  §  92-6905;  Ga.  L.  1972,  p.  1114,  §  2;  Ga. 
L.  1976,  p.  1744,  §  2;  Ga.  L.  1977,  p.  302,  §  1;  Ga.  L.  1977,  p.  666,  §  1; 
Code  1933,  §  91A-1435,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L. 
1983,  p.  576,  §  1;  Ga.  L.  2006,  p.  819,  §  3/HB  1502;  Ga.  L.  2010,  p.  1104, 
§  4-2/SB  346.) 


JUDICIAL  DECISIONS 


Removal  of  board  members  unwar¬ 
ranted.  —  Trial  court  did  not  abuse  the 
court’s  discretion  in  refusing  to  remove 
the  only  two  members  of  the  Montgomery 
County  Board  of  Tax  Assessors  for  their 
failure  to  take  courses  required  under 
O.C.G.A.  §  48-5-291(a)(6)  as  the  members 
had  become  current  by  completing  the 
required  coursework;  the  trial  court  prop¬ 


erly  considered  O.C.G.A.  §  48-5-296  and 
found  that  removing  the  only  two  Board 
members  would  disrupt  an  essential 
county  function,  which  finding  was  but¬ 
tressed  by  evidence  that  the  county  had 
difficulty  obtaining  people  to  fill  positions 
on  the  Board.  Smith  v.  Montgomery 
County  Bd.  of  Tax  Assessors,  268  Ga.  App. 
177,  601  S.E.2d  386  (2004). 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State 
and  Local  Taxation,  §  619. 

C.J.S.  —  84  C.J.S.,  Taxation,  §  497. 
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48-5-292.  Ineligibility  of  county  tax  assessors  to  hold  other 
offices;  applicability  in  certain  counties. 

(a)  No  member  of  a  county  board  of  tax  assessors  shall  be  eligible  to 
hold  any  state,  county,  or  municipal  office  during  the  time  he  holds  such 
office.  A  member  of  the  board  may  be  reappointed  to  succeed  himself  as 
a  member  of  the  board. 

(b)  Reserved. 

(c)  In  any  county  in  this  state  with  a  population  of  100,000  or  more 
according  to  the  United  States  decennial  census  of  1990  or  any  future 
such  census,  no  member  of  a  county  board  of  tax  assessors  shall  be 
eligible  to  hold  any  county  property  appraisal  staff  position  during  the 
time  such  person  holds  office  as  a  member  of  a  county  board  of  tax 
assessors,  except  as  otherwise  provided  by  law. 

(d)  In  any  county  in  this  state  in  which  a  chief  appraiser  or  a  member 
of  the  county  property  appraisal  staff  is  not  otherwise  prohibited  under 
this  Code  section  from  serving  simultaneously  as  a  member  of  the 
county  board  of  tax  assessors  and  is  serving  simultaneously  in  such 
capacity,  such  chief  appraiser  or  member  of  the  county  property 
appraisal  staff  shall  upon  ceasing  to  serve  as  chief  appraiser  or  member 
of  the  county  property  appraisal  staff  automatically  cease  to  serve  as  a 
member  of  the  county  board  of  tax  assessors.  Any  vacancy  created  on 
the  county  board  of  tax  assessors  under  this  subsection  shall  be  filled  in 
the  manner  provided  under  subsection  (a)  of  Code  Section  48-5-295. 
(Ga.  L.  1913,  p.  123,  §  4;  Code  1933,  §  92-6907;  Ga.  L.  1961,  p.  563,  §  1; 
Code  1933,  §  91A-1437,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L. 
1979,  p.  514,  §  2;  Ga.  L.  1993,  p.  603,  §  1;  Ga.  L.  1994,  p.  237,  §  2;  Ga. 
L.  1994,  p.  507,  §  2.) 


JUDICIAL  DECISIONS 


The  office  of  grand  juror  is  not  “a 
county  office”  within  the  meaning  of 
this  statute.  Accordingly,  the  trial  judge 
did  not  err  in  denying  the  defendant’s 
motion  to  quash  the  indictment  on  the 
grounds  that  the  grand  jury  was  improp¬ 
erly  formed  in  that  a  named  member  is 
now  and  was  at  the  time  such  jury  list  was 
compiled  a  tax  assessor  of  a  county,  and  by 
virtue  of  holding  this  office  was  ineligible 
to  be  in  the  grand  jury  box.  Butts  v.  State, 
211  Ga.  16,  83  S.E.2d  610  (1954). 


Holding  simultaneous  position  per¬ 
mitted.  —  Tax  assessor’s  service  on  a 
county  agricultural  committee  (as  part  of 
a  federal  agency)  did  not  bar  appointment 
to  the  tax  board  because  federal  offices 
were  excluded,  the  position  was  tempo¬ 
rary,  and  would  not  interfere  with  the  tax 
assessor’s  duties  on  the  tax  board. 
Wheeler  County  Bd.  of  Tax  Assessors  v. 
Gilder,  256  Ga.  App.  478,  568  S.E.2d  786 
(2002). 
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OPINIONS  OF  THE  ATTORNEY  GENERAL 


Member  of  county  board  of  tax  as¬ 
sessors  may  not  also  serve  as  elected 
member  of  city  council.  1980  Op.  Att’y 
Gen.  No.  80-166. 

Prior  service  on  board  of  tax  asses¬ 
sors  not  a  bar  to  holding  public  office. 

—  Person  who  has  previously  served  in 
the  position  of  county  tax  assessor  and  is 
no  longer  a  member  of  the  board  of  tax 
assessors  would  not  be  ineligible  because 
of  the  person’s  prior  service  on  the  board 
of  tax  assessors  to  serve  in  a  “county 
office.”  1968  Op.  Att’y  Gen.  No.  68-262. 

Eligibility  to  serve  as  member  of 
county  governing  authority.  —  Hold¬ 
ing  of  the  position  of  tax  assessor  would 
make  one  ineligible  to  serve  on  the  board 
of  commissioners  of  roads  and  revenues 
(now  county  governing  authority).  1968 
Op.  Att’y  Gen.  No.  68-241. 

Tax  assessor  cannot  at  the  same 
time  hold  office  of  county  commis¬ 
sioner.  1962  Op.  Att’y  Gen.  p.  62. 

Tax  assessor  can  be  an  employee  of 
any  of  the  branches  of  government. 
1954-56  Op.  Att’y  Gen.  p.  665. 

Secretary  of  a  county  board  of  tax 
assessors  could  legally  serve  as  a  tax 
commissioner  under  former  Code  1933, 
§§  92-6907  and  92-6910  (see  now 
O.C.G.A.  §§  48-5-290,  48-5-292,  and 

48-5-298).  1952-53  Op.  Att’y  Gen.  p.  303. 

Eligibility  to  serve  on  county  board 
of  education.  —  Member  of  the  county 

48-5-293.  Oaths  of  office. 


board  of  tax  assessors  is  ineligible  to  hold 
office  as  a  member  of  the  county  board  of 
education.  1945-47  Op.  Att’y  Gen.  p.  142. 

Deputy  sheriff,  not  being  elected 
official  and  being  removable  from  office 
at  will  of  sheriff,  is  not  prohibited  from 
serving  on  board  of  tax  assessors.  1962 
Op.  Att’y  Gen.  p.  56. 

Eligibility  to  hold  office  of  justice  of 
the  peace.  —  Individual  may  not  serve  as 
a  member  of  the  board  of  tax  assessors 
and  at  the  same  time  hold  the  office  of 
justice  of  the  peace.  1958-59  Op.  Att’y 
Gen.  p.  34;  1967  Op.  Att’y  Gen.  No. 
67-122. 

Eligibility  to  hold  office  of  ex  officio 
justice  of  the  peace.  —  Member  of  the 
county  board  of  tax  assessors  is  not  eligi¬ 
ble  to  hold  the  office  of  ex  officio  justice  of 
the  peace.  1948-49  Op.  Att’y  Gen.  p.  344. 

Person  holding  a  notary  public,  ex 
officio  justice  of  the  peace  commis¬ 
sion  cannot,  at  the  same  time,  serve  as 
county  tax  assessor.  1952-53  Op.  Att’y 
Gen.  p.  297;  1958-59  Op.  Att’y  Gen.  p.  34. 

Office  of  registrar  not  a  state, 
county,  or  municipal  office.  —  Statute 
states  that  the  tax  assessors  shall  be  inel¬ 
igible  to  hold  any  state,  county,  or  munic¬ 
ipal  office,  but  the  office  of  registrar  would 
not  come  within  either  one  of  those  clas¬ 
sifications  since  that  office  is  not  a  state  or 
municipal  office.  1948-49  Op.  Att’y  Gen.  p. 
457. 


Each  member  of  the  county  board  of  tax  assessors  shall  take  an  oath 
before  the  judge  or  the  clerk  of  the  superior  court  of  the  county  to 
perform  faithfully  and  impartially  the  duties  imposed  upon  him  by  law. 
In  addition,  he  shall  also  take  the  oath  required  of  all  public  officers  as 
provided  in  Code  Section  45-3-1.  (Ga.  L.  1913,  p.  123,  §  4;  Code  1933, 
§  92-6906;  Code  1933,  §  91A-1436,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State 
and  Local  Taxation,  §  619. 
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48-5-294.  Compensation. 

Each  member  of  the  county  board  of  tax  assessors  shall  be  paid  as 
compensation  for  his  services  an  amount  to  be  determined  from  time  to 
time  by  the  county  governing  authority.  The  compensation  to  be  paid  to 
a  member  of  the  board  shall  not  be  less  than  $20.00  per  day  for  the  time 
he  is  actually  discharging  the  duties  required  of  him.  Attendance  at 
required  approved  appraisal  courses  shall  be  part  of  the  official  duties 
of  a  member  of  the  board  and  he  shall  be  paid  for  each  day  in  attendance 
at  such  courses  and  shall  be  allowed  reasonable  expenses  necessarily 
incurred  in  connection  with  the  courses.  The  compensation  of  the 
members  of  the  board  and  other  expenses  as  may  necessarily  be 
incurred  in  the  performance  of  the  duties  of  the  board  shall  be  paid  from 
the  county  treasury  in  the  same  manner  as  other  payments  by  the 
county  are  made.  (Ga.  L.  1913,  p.  123,  §  4;  Code  1933,  §  92-6908;  Ga. 
L.  1972,  p.  1114,  §  3;  Code  1933,  §  91A-1438,  enacted  by  Ga.  L.  1978, 
p.  309,  §  2.) 

OPINIONS  OF  THE  ATTORNEY  GENERAL 


Payment  of  fees  to  tax  assessors.  — 

Even  though  this  statute  refers  to  “com¬ 
pensation,”  this  does  not  preclude  the 
county  commissioners  (now  county  gov¬ 
erning  authority)  from  paying  a  tax  asses¬ 
sor  on  a  fee  basis.  1960-61  Op.  Att’y  Gen. 
p.  323. 

Additional  compensation  for  per¬ 


formance  of  extra  duties.  —  Board  of 
county  commissioners  (now  county  gov¬ 
erning  authority)  may  legally  pay  certain 
members  of  the  board  of  tax  assessors 
additional  compensation  for  the  perfor¬ 
mance  of  extra  duties  in  assembling  infor¬ 
mation.  1952-53  Op.  Att’y  Gen.  p.  296. 


RESEARCH  REFERENCES 


C.J.S.  —  84  C.J.S.,  Taxation,  §  516, 

517. 

48-5-295.  Terms  of  office;  vacancies;  removal  by  county  govern¬ 
ing  authority. 

(a)  Each  member  of  the  county  board  of  tax  assessors  appointed  to 
such  office  on  and  after  July  1,  1996,  shall  be  appointed  by  the  county 
governing  authority  for  a  term  of  not  less  than  three  nor  more  than  six 
years.  A  county  governing  authority  shall,  by  resolution,  within  the 
range  provided  by  this  subsection,  select  the  length  of  terms  of  office  for 
members  of  its  county  board  of  tax  assessors.  Following  the  adoption  of 
such  resolution,  all  new  appointments  and  reappointments  to  the 
county  board  of  tax  assessors  shall  be  for  the  term  lengths  specified  in 
the  resolution;  however,  such  resolution  shall  not  have  the  effect  of 
shortening  or  extending  the  terms  of  office  of  current  members  of  the 
board  of  assessors  whose  terms  have  not  yet  expired.  The  county 
governing  authority  shall  not  be  authorized  to  again  change  the  term 
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length  until  the  expiration  of  the  term  of  office  of  the  first  appointment 
or  reappointment  following  the  resolution  that  last  changed  such  terms 
of  office.  If  the  resolution  changing  the  terms  of  office  of  members  of  the 
board  of  tax  assessors  would  result  in  a  voting  majority  of  the  board  of 
tax  assessors  having  their  terms  expire  in  the  same  calendar  year,  the 
county  governing  authority  shall  provide  in  the  resolution  for  staggered 
initial  appointments  or  reappointments  of  a  duration  of  not  less  than 
three  nor  more  than  six  years  that  will  prevent  such  an  occurrence.  The 
county  governing  authority  shall  transmit  to  the  board  of  assessors  a 
copy  of  the  resolution  setting  the  length  of  terms  of  members  of  the 
county  board  of  tax  assessors  within  ten  days  of  the  date  the  resolution 
is  adopted.  Any  member  of  the  county  board  of  tax  assessors  shall  be 
eligible  for  reappointment  after  review  of  his  or  her  service  on  the  board 
by  the  appointing  authority.  Such  review  shall  include  education  and 
certification  information  furnished  by  the  commissioner.  Any  member 
of  the  county  board  of  tax  assessors  who  fails  to  maintain  the  certifi¬ 
cation  and  qualifications  specified  pursuant  to  Code  Section  48-5-291 
shall  not  be  eligible  for  reappointment  until  all  requirements  have  been 
met.  In  case  of  a  vacancy  on  the  board  at  any  time,  whether  caused  by 
death,  resignation,  removal,  or  otherwise,  the  vacancy  shall  be  imme¬ 
diately  filled  by  appointment  of  the  county  governing  authority.  Any 
person  appointed  to  fill  a  vacancy  shall  be  appointed  only  to  serve  for 
the  remainder  of  the  unexpired  term  of  office  and  shall  possess  the  same 
qualifications  required  under  this  part  for  regular  appointment  to  a  full 
term  of  office. 

(b)  A  member  of  the  county  board  of  tax  assessors  may  be  removed  by 
the  county  governing  authority  only  for  cause  shown  for  the  failure  to 
perform  the  duties  or  requirements  or  meet  the  qualifications  imposed 
upon  such  member  by  law  including,  but  not  limited  to,  the  duties, 
requirements,  and  qualifications  specified  pursuant  to  Code  Section 
48-5-295.1  and  subsection  (e)  of  Code  Section  48-5-262.  No  member  of 
the  board  who  is  also  employed  by  the  county  as  a  staff  appraiser  under 
Code  Section  48-5-262  and  no  member  whose  removal  is  attempted 
based  on  this  subsection  may  be  removed  by  the  county  governing 
authority  during  such  member’s  term  of  appointment  until  the  member 
has  been  afforded  an  opportunity  for  a  hearing  before  the  judge  of  the 
superior  court  of  the  county  for  recommendations  by  the  judge  of  the 
superior  court  to  the  county  governing  authority  regarding  such  re¬ 
moval. 

(c)  As  used  in  subsection  (b)  of  this  Code  section,  the  term  “failure  to 
perform  the  duties”  shall  include  a  finding  by  the  county  governing 
authority  that  the  member  of  the  county  board  of  tax  assessors  has 
shown  a  pattern  of  decisions  in  his  or  her  capacity  as  such  member  that 
has  provided  substantially  incorrect  assessments  or  substantially  in¬ 
consistent  tax  assessments  between  similar  properties. 
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(d)  The  provisions  of  subsection  (b)  of  this  Code  section  shall  be  a 
supplemental  alternative  to  proceedings  for  removal  under  Code  Sec¬ 
tion  48-5-296;  and  the  existence  of  one  remedy  shall  not  bar  the  other. 
(Ga.  L.  1913,  p.  123,  §  3;  Code  1933,  §  92-6904;  Ga.  L.  1972,  p.  1114, 
§  1;  Code  1933,  §  91A-1433,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L. 
1981,  p.  1554,  §  4;  Ga.  L.  1996,  p.  190,  §  2;  Ga.  L.  2000,  p.  416,  §  1;  Ga. 
L.  2000,  p.  1370,  §  2;  Ga.  L.  2002,  p.  1009,  §  1;  Ga.  L.  2006,  p.  819, 
§  4/HB  1502.) 

Code  Commission  notes.  —  The 

amendment  of  this  Code  section  by  Ga.  L. 

2000,  p.  416,  §  1,  irreconcilably  conflicted 
with  and  was  treated  as  superseded  by 
Ga.  L.  2000,  p.  1370,  §  2.  See  County  of 
Butts  v.  Strahan,  151  Ga.  417  (1921). 

Pursuant  to  Code  Section  28-9-5,  in 
2000,  the  reference  to  “subsection  (d)  of 
Code  Section  48-5-298”  was  changed  to 
“subsection  (e)  of  Code  Section  48-5-262” 
in  the  first  sentence  of  subsection  (b)  and 


the  reference  to  “member  that  have  pro¬ 
vided”  was  changed  to  “member  that  has 
provided”  in  subsection  (c). 

Pursuant  to  Code  Section  28-9-5,  in 
2002,  “has  provided”  was  substituted  for 
“have  provided”  near  the  end  of  subsection 
(c). 

Law  reviews.  —  For  article  surveying 
legislative  and  judicial  developments  in 
Georgia  local  government  law  for  1978-79, 
see  31  Mercer  L.  Rev.  155  (1979). 


JUDICIAL  DECISIONS 


Constitutionality.  —  Statute  is  consti¬ 
tutional  and  not  in  violation  of  Ga.  Const. 
1945,  Art.  I,  Sec.  I,  Para.  Ill  (see  now  Ga. 
Const.  1983,  Art.  I,  Sec.  I,  Para.  I).  Kirton 
v.  Biggers,  232  Ga.  223,  206  S.E.2d  33 
(1974). 

Constitutional  notice  and  hearing 
requirements.  —  Statute,  providing  for 
dismissal  of  tax  assessors  for  cause 
shown,  implies  the  necessity  of  notice  and 
hearing  so  as  to  satisfy  the  constitutional 
requirements  of  due  process  of  law. 
Hughes  v.  Russell,  148  Ga.  App.  143,  251 
S.E.2d  70  (1978). 

After  the  members  of  a  board  of  tax 
assessors  were  removed  from  office  for, 
inter  alia,  failing  to  file  tax  digests  by  the 
deadline  provided  in  O.C.G.A.  §  48-5-302, 
the  abbreviated  procedure  provided  for 
the  members  to  challenge  their  removal 
did  not  violate  their  due  process  rights 
since  their  defense  was  considered  and 
rejected,  and  the  members  did  not  indi¬ 
cate  what  additional  evidence,  if  any,  the 
members  would  have  presented  had  the 
members  had  more  time  to  prepare.  Pope 
v.  Bd.  of  Comm’rs,  276  Ga.  App.  121,  622 
S.E.2d  471  (2005). 

Phrase  “for  cause  shown”  necessar¬ 
ily  implies  that  notice  and  hearing 


are  required.  Kirton  v.  Biggers,  232  Ga. 
223,  206  S.E.2d  33  (1974). 

Review  by  superior  court.  —  Chief 
tax  assessor  against  whom  discharge  was 
sought  was  not  entitled  to  a  hearing  be¬ 
fore  the  superior  court  since  the  assessor 
did  not  request  a  formal  hearing  within 
the  time  limit  set  forth  in  the  superior 
court’s  order.  The  court  had  acted  in  sub¬ 
stantial  compliance  with  the  provisions  of 
subsection  (b)  of  O.C.G.A.  §  48-5-295 
since  the  court  ordered  the  parties  to 
conduct  the  hearing  before  a  tribunal  of 
commissioners  who  had  previously  voted 
to  discharge  the  chief  tax  assessor  without 
a  hearing  and  provided  in  the  court’s  order 
that  the  board  shall  state  the  grounds  for 
removal,  but  shall  not  act  until  the  appel¬ 
lant  had  an  opportunity  to  have  a  hearing 
before  this  court  should  the  appellant  re¬ 
quest  one.  Parsons  v.  Chatham  County 
Bd.  of  Comm’rs,  204  Ga.  App.  130,  418 
S.E.2d  459  (1992),  overruled  in  part  on 
other  grounds,  Swafford  v.  Dade  County 
Bd.  of  Comm’rs,  266  Ga.  646,  469  S.E.2d 
666  (1996). 

Requirements  as  to  notice  of  dis¬ 
charge.  —  When  a  statute  provides  that  a 
public  employee  may  not  be  discharged 
except  after  notice,  the  charges  must  be  in 
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terms  sufficiently  explicit  to  enable  the 
employee  to  make  an  explanation.  Mere 
vagaries  or  generalities  are  insufficient, 
and  the  notice  must  be  sufficiently  specific 
and  detailed  to  convey  to  the  employee  the 
substantial  nature  of  the  charge  without 
requiring  speculation  on  the  employee’s 
part  as  to  the  precise  complaint  the  em¬ 
ployee  must  answer.  Hughes  v.  Russell, 
148  Ga.  App.  143,  251  S.E.2d  70  (1978). 

Requirement  as  to  form  of  charges. 
—  The  statement  or  charges  must  be  such 
that  the  employee  would  have  sufficient 
knowledge  or  reason  to  know  the  basis  on 
which  the  employee’s  removal  is  sought. 
Kirton  v.  Biggers,  135  Ga.  App.  416,  218 
S.E.2d  113  (1975). 

Sufficiency  of  charges  or  reasons.  — 

Charges  or  reasons  given  in  an  action  to 
remove  the  county  tax  assessors  from  of¬ 
fice  must  be  sufficient  in  their  nature  to 
warrant  removal.  Allen  v.  Norris,  148  Ga. 
App.  261,  251  S.E.2d  145  (1978). 

Service  on  county  not  required.  — 
When  the  superior  court  was  petitioned  to 
review  a  quasi-judicial  decision  of  the 
county  board  of  commissioners  under 
O.C.G.A.  §  48-5-295(b),  because  the 
plaintiff’s  petition  for  certiorari  was 
procedurally  sound,  the  superior  court 
erred  in  dismissing  the  petition  for  lack  of 
service  on  the  county.  Pope  v.  Board  of 
Comm’rs,  248  Ga.  App.  201,  546  S.E.2d 
333  (2001). 

Allegations  of  a  wholly  political 
conspiracy  to  remove  the  plaintiff  as 
chair  of  a  county  board  of  tax  assessors 
failed  to  state  a  cause  of  action  under  the 
federal  civil  rights  act  after  the  plaintiff 
failed  to  allege  the  deprivation  of  a  pro¬ 
tected  property  interest  and  showed  no 
equal  protection  violation  vis-a-vis  anyone 
else  similarly  situated.  Smith  v.  Turner, 
764  F.  Supp.  632  (N.D.  Ga.  1991). 

Preferential  treatment  resulted  in 
discharge  of  assessor.  —  Chief  tax  as¬ 
sessor’s  granting  of  preferential  treat¬ 
ment  to  one  taxpayer’s  property  violated 
the  long-established  laws  requiring  tax 
assessors  to  perform  the  assessors’  duties 
in  good  faith  and  to  ensure  that  the  fair 
market  value  between  individual  taxpay¬ 
ers  is  fairly  and  justly  equalized  and 
therefore  justified  the  chief  tax  assessor’s 
discharge.  Parsons  v.  Chatham  County 


Bd.  of  Comm’rs,  204  Ga.  App.  130,  418 
S.E.2d  459  (1992),  overruled  in  part  on 
other  grounds,  Swafford  v.  Dade  County 
Bd.  of  Comm’rs,  266  Ga.  646,  469  S.E.2d 
666  (1996). 

No  differentiation  among  duties  for 
purposes  of  removal  from  office.  — 

Statute  does  not  differentiate  either  be¬ 
tween  duties  which  are  mandatory  or  di¬ 
rectory,  joint  or  several,  or  between  fail¬ 
ures  of  performance  of  duties  which  are 
intentional  or  negligent.  Kirton  v.  Biggers, 
135  Ga.  App.  416,  218  S.E.2d  113  (1975). 

Liability  of  chair  of  board  of  tax 
assessors.  —  Board  of  commissioners 
(now  county  governing  authority)  is 
within  the  board’s  rights  in  holding  the 
chair  of  the  board  of  tax  assessors  ac¬ 
countable  for  the  failure  of  statutory  com¬ 
pliance  of  the  whole  board.  Kirton  v. 
Biggers,  135  Ga.  App.  416,  218  S.E.2d  113 
(1975). 

Judicial  review  of  appointing 
body’s  decisions.  —  Scope  and  criteria  of 
judicial  review  of  the  appointing  body’s 
decisions  is  closely  analogous  to  standards 
for  judicial  review  of  an  agency  as  set  out 
in  Ga.  L.  1964,  p.  338,  §  20  (see  now 
O.C.G.A.  §  50-13-19(h)).  Kirton  v. 
Biggers,  135  Ga.  App.  416,  218  S.E.2d  113 
(1975). 

At  a  hearing  conducted  for  the  dis¬ 
charge  of  the  chief  tax  assessor,  testi¬ 
mony  regarding  the  assessor’s  intoxica¬ 
tion  and  conduct  while  attending  certain 
county-financed  activities,  the  assessor’s 
conduct  regarding  certain  female  person¬ 
nel  who  were  employed  in  the  assessor’s 
office,  and  the  assessor’s  attempted  dis¬ 
play  of  a  jar  of  dog  testicles  to  a  female 
employee,  was  relevant  to  establish 
whether  the  assessor  had  violated  a  duty 
imposed  on  the  assessor  by  law,  and  ac¬ 
cordingly  was  admissible.  Parsons  v. 
Chatham  County  Bd.  of  Comm’rs,  204  Ga. 
App.  130,  418  S.E.2d  459  (1992),  over¬ 
ruled  in  part  on  other  grounds,  Swafford  v. 
Dade  County  Bd.  of  Comm’rs,  266  Ga.  646, 
469  S.E.2d  666  (1996). 

Assessors’  failure  to  complete  the 
digest  required  by  O.C.G.A.  §  48-5-302 
did  not  mandate  the  assessors’  removal, 
but  this  breach  of  duty  gave  the  commis¬ 
sion  discretion  to  remove  the  assessors. 
Cashin  v.  Hardman,  223  Ga.  App.  301,  477 
S.E.2d  433  (1996). 
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Evidence  sufficient  that  assessors 
failed  to  complete  digest.  —  After  the 
members  of  board  of  tax  assessors  were 
removed  from  office  for,  inter  alia,  failing 
to  file  tax  digests  by  the  deadline  provided 
in  O.C.G.A.  §  48-5-302,  the  members’ 
statement  that  it  was  impossible  to  com¬ 
ply  with  the  statute  and  that  no  board  of 
tax  assessors  had  complied  with  the  stat¬ 
ute  since  1988  tacitly  admitted  the  allega¬ 
tion  against  the  assessors  and  was  suffi¬ 
cient  evidence  supporting  the  assessors’ 
removal.  Pope  v.  Bd.  of  Comm’rs,  276  Ga. 
App.  121,  622  S.E.2d  471  (2005). 

Claims  under  42  U.S.C.  §  1983.  — 
Eleventh  Amendment  barred  the  employ¬ 
ees’  42  U.S.C.  §  1983  claims  against  a 


county  board  of  tax  assessors  (Board)  be¬ 
cause:  (1)  the  Board  was  independent  of 
county  government,  under  O.C.G.A. 
§§  48-5-290  and  48-5-295;  (2)  the  state 
controlled  the  Board  and  mandated 
county  funding  as  well  as  employee  qual¬ 
ifications  and  duties;  and  (3)  the  Board 
was  liable  for  any  judgment.  Ballard  v. 
Chattooga  County  Bd.  of  Tax  Assessors, 
No.  14-14475,  2015  U.S.  App.  LEXIS 
11636  (11th  Cir.  July  7,  2015)  (Unpub¬ 
lished). 

Cited  in  Swafford  v.  Dade  County  Bd.  of 
Comm’rs,  266  Ga.  646,  469  S.E.2d  666 
(1996);  Wheeler  County  Bd.  of  Tax  Asses¬ 
sors  v.  Gilder,  256  Ga.  App.  478,  568 
S.E.2d  786  (2002). 


RESEARCH  REFERENCES 

C.J.S.  - —  84  C.J.S.,  Taxation,  §§  497  et 
seq.,  504  et  seq. 

48-5-295.1.  Performance  review  board. 


(a)  The  county  governing  authority  may,  upon  adoption  of  a  resolu¬ 
tion,  request  that  a  performance  review  of  the  county  board  of  tax 
assessors  be  conducted.  Such  resolution  shall  be  transmitted  to  the 
commissioner  who  shall  appoint  an  independent  performance  review 
board  within  30  days  after  receiving  such  resolution.  The  commissioner 
shall  appoint  three  competent  persons  to  serve  as  members  of  the 
performance  review  board,  one  of  whom  shall  be  an  employee  of  the 
department  and  two  of  whom  shall  be  chief  appraisers,  provided  that 
neither  chief  appraiser  shall  be  a  chief  appraiser  for  the  county  under 
review. 

(b)  It  shall  be  the  duty  of  a  performance  review  board  to  make  a 
thorough  and  complete  investigation  of  the  county  board  of  tax  asses¬ 
sors  with  respect  to  all  actions  of  the  county  board  of  tax  assessors  and 
appraisal  staff  regarding  the  technical  competency  of  appraisal  tech¬ 
niques  and  compliance  with  state  law  and  regulations,  including  the 
Property  Tax  Appraisal  Manual.  The  performance  review  board  shall 
issue  a  written  report  of  its  findings  to  the  commissioner  and  the  county 
governing  authority  which  shall  include  such  evaluations,  judgments, 
and  recommendations  as  it  deems  appropriate.  The  county  governing 
authority  shall  reimburse  the  members  of  the  performance  review 
board  for  reasonable  expenses  incurred  in  the  performance  of  their 
duties,  including  mileage,  meals,  lodging,  and  costs  of  materials. 

(c)  The  findings  of  the  report  of  the  review  board  under  subsection  (b) 
of  this  Code  section  or  of  any  audit  performed  by  the  Department  of 
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Revenue  at  the  request  of  the  Governor  may  be  grounds  for  removal  of 
one  or  more  members  of  the  county  board  of  tax  assessors  pursuant  to 
subsection  (b)  of  Code  Section  48-5-295. 

(d)  The  commissioner  shall  promulgate  such  rules  and  regulations  as 
may  be  necessary  for  the  administration  of  this  Code  section.  (Code 
1981,  §  48-5-295.1,  enacted  by  Ga.  L.  2000,  p.  1370,  §  3;  Ga.  L.  2002,  p. 
1009,  §  1;  Ga.  L.  2005,  p.  159,  §  6/HB  488;  Ga.  L.  2013,  p.  655,  §  3/HB 
197.) 

Editor’s  notes.  —  Ga.  L.  2005,  p.  159,  known  and  may  be  cited  as  the  ‘State  and 
§  1/HB  488,  not  codified  by  the  General  Local  Tax  Revision  Act  of  2005.”’ 
Assembly,  provides  that:  “This  Act  shall  be 

48-5-295.2.  Independent  performance  review  board;  written  re¬ 
port;  withholding  of  funds. 

(a)  The  commissioner  shall  appoint  an  independent  performance 
review  board  if  he  or  she  determines,  through  the  examination  of  the 
digest  for  any  county  in  a  digest  review  year  pursuant  to  Code  Section 
48-5-342,  that  there  is  evidence  which  calls  into  question  the  technical 
competence  of  appraisal  techniques  and  compliance  with  state  law  and 
regulations,  including  the  Property  Tax  Appraisal  Manual,  with  respect 
to  the  conservation  use  value  of  forest  land. 

(b)  The  commissioner  shall  appoint  three  competent  persons  to  serve 
as  members  of  the  performance  review  board,  one  of  whom  shall  be  an 
employee  of  the  department  and  two  of  whom  shall  be  chief  appraisers, 
provided  that  neither  chief  appraiser  shall  be  a  chief  appraiser  for  the 
county  under  review. 

(c)  The  performance  review  board  shall  issue  a  written  report  of  its 
findings  to  the  commissioner  and  the  county  governing  authority  which 
shall  include  such  evaluations,  judgments,  and  recommendations  as  it 
deems  appropriate.  The  county  governing  authority  shall  reimburse  the 
members  of  the  performance  review  board  for  reasonable  expenses 
incurred  in  the  performance  of  their  duties,  including  mileage,  meals, 
lodging,  and  costs  of  materials. 

(d)  The  findings  of  the  report  of  the  review  board  under  subsection  (c) 
of  this  Code  section  or  of  any  audit  performed  by  the  Department  of 
Revenue  or  the  Department  of  Audits  shall  be  grounds  for  the  state  to 
withhold  local  assistance  grants  pursuant  to  Code  Section  48-5A-3; 
provided,  however,  that  any  portion  of  a  local  assistance  grant  desig¬ 
nated  for  use  by  a  board  of  education  of  any  political  subdivision  shall 
not  be  withheld  pursuant  to  this  subsection.  If  the  findings  in  the  report 
of  the  performance  review  board  indicate  that  the  provisions  of  para¬ 
graph  (6)  of  Code  Section  48-5-2  have  been  knowingly  violated  by  a  local 
government  in  order  to  receive  a  larger  local  assistance  grant  than 
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allowed  by  law,  then  the  most  recent  local  assistance  grant  requested  by 
the  local  government  shall  be  withheld  by  the  Department  of  Revenue. 
For  a  second  or  subsequent  offense,  the  next  two  requests  for  local 
assistance  grants  shall  be  withheld  by  the  Department  of  Revenue. 

(e)  The  commissioner  shall  promulgate  such  rules  and  regulations  as 
may  be  necessary  for  the  administration  of  this  Code  section.  (Code 
1981,  §  48-5-295.2,  enacted  by  Ga.  L.  2013,  p.  655,  §  4/HB  197.) 

48-5-296.  Removal  from  office  on  petition  of  freeholders;  ap¬ 
peals. 

Whenever  by  petition  to  the  judge  of  the  superior  court  any  100  or 
more  freeholders  of  the  county  allege  that  any  member  of  the  county 
board  of  tax  assessors  is  disqualified  or  is  not  properly  and  impartially 
discharging  his  duties  or  is  discriminating  in  favor  of  certain  citizens  or 
classes  of  citizens  and  against  others,  the  judge  shall  cite  the  member 
to  appear  before  him  at  a  time  and  place  to  be  fixed  in  the  citation,  such 
time  to  be  not  less  than  20  nor  more  than  40  days  from  the  date  of  the 
presentation  of  the  petition,  and  to  answer  to  the  petition.  A  copy  of  the 
petition  shall  be  attached  to  the  citation  and  service  of  the  citation  may 
be  made  by  any  sheriff,  deputy  sheriff,  or  constable  of  this  state.  The 
officer  making  the  service  shall  serve  copies  and  return  the  original 
petition  and  citation  to  the  clerk  of  the  court  as  other  process  is 
returned.  At  the  time  and  place  fixed  in  the  citation,  unless  postponed 
for  reasonable  cause,  the  judge  shall  hear  and  determine  the  matter 
without  a  jury  and  shall  render  such  judgment  and  order  as  may  be 
right  and  proper,  either  dismissing  the  petition  or  removing  the 
offending  member  of  the  county  board  of  tax  assessors  from  office  and 
declaring  a  vacancy  in  the  office.  If  either  party  to  the  controversy  is 
dissatisfied  with  the  judgment  and  order  of  the  court,  the  party  may 
appeal  the  issue  as  in  other  cases.  (Ga.  L.  1913,  p.  123,  §  4;  Code  1933, 
§  92-6909;  Ga.  L.  1946,  p.  726,  §  29;  Code  1933,  §  91A-1439,  enacted 
by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1980,  p.  771,  §  1.) 

Law  reviews.  —  For  article  surveying  Georgia  local  government  law  for  1978-79, 
legislative  and  judicial  developments  in  see  31  Mercer  L.  Rev.  155  (1979). 

JUDICIAL  DECISIONS 


Notice  provisions  constitutional.  — 

O.C.G.A.  §  48-5-296  expressly  provides 
for  both  notice  and  hearing  as  a  matter  of 
right,  and  clearly  meets  the  Constitution’s 
requirements  of  due  process.  Brown  v. 
Wetherington,  250  Ga.  682,  300  S.E.2d 
680  (1983). 

Style  of  proceeding.  —  Proceeding  for 
the  removal  of  members  of  a  county  board 


of  tax  assessors  brought  in  the  name  of  a 
committee  consisting  of  over  100  freehold¬ 
ers  met  the  requirements  of  O.C.G.A. 
§  48-5-296,  even  though  the  proper  style 
of  the  case  would  be  the  names  of  the 
petitioner  freeholders.  Committee  for  Bet¬ 
ter  Gov’t  v.  Black,  216  Ga.  App.  173,  453 
S.E.2d  772  (1995). 

Discretion  of  court.  —  It  is  within  the 
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court’s  discretion  to  remove  members  from 
office  upon  showing  cause.  Allen  v.  Norris, 
151  Ga.  App.  305,  259  S.E.2d  701  (1979). 

Removal  of  board  members  held 
unwarranted.  —  Superior  court  did  not 
abuse  the  court’s  discretion  in  determin¬ 
ing  that  removal  of  board  members  was 
not  warranted  since  the  court  concluded 
that  the  board  members  were  qualified, 
that  the  members  had  acted  in  a  proper, 
reasonable,  and  impartial  fashion  in  pre¬ 
paring  a  tax  digest,  and  that  the  members 
did  not  discriminate  in  favor  of  certain 
citizens  or  classes  of  citizens  and  against 
others.  Thompson  v.  Queen,  198  Ga.  App. 
627,  402  S.E.2d  361  (1991). 

Removal  of  board  members  held 
unwarranted.  —  Trial  court  did  not 
abuse  the  court’s  discretion  in  determin¬ 
ing  that  the  removal  of  board  members 
was  not  warranted  under  the  evidence 
presented.  Swafford  v.  Bradford,  225  Ga. 
App.  486,  484  S.E.2d  300  (1997). 

Trial  court  did  not  abuse  the  court’s 
discretion  in  refusing  to  remove  the  only 
two  members  of  the  Montgomery  County 
Board  of  Tax  Assessors  for  their  failure  to 
take  courses  required  under  O.C.G.A. 
§  48-5-291(a)(6)  as  the  members  had  be¬ 
come  current  by  completing  the  required 
coursework;  the  trial  court  properly  con¬ 
sidered  O.C.G.A.  §  48-5-296  and  found 


that  removing  the  only  two  Board  mem¬ 
bers  would  disrupt  an  essential  county 
function,  which  finding  was  buttressed  by 
evidence  that  the  county  had  difficulty 
obtaining  people  to  fill  positions  on  the 
Board.  Smith  v.  Montgomery  County  Bd. 
of  Tax  Assessors,  268  Ga.  App.  177,  601 
S.E.2d  386  (2004). 

Trial  court  did  not  abuse  the  court’s 
discretion  in  refusing  to  remove  the  only 
two  members  of  the  Montgomery  County 
Board  of  Tax  Appeals  for  the  members’ 
failure  to  hire  a  level  III  appraiser  as  the 
chief  county  appraiser,  as  required  by 
O.C.G.A.  §  48-5-264(a),  for  the  inade¬ 
quacy  of  the  notice  sent  to  taxpayers  to 
explain  the  increased  assessments  of 
property,  and  for  the  failure  to  supervise  a 
county-wide  mass  appraisal;  while  the 
trial  court  was  troubled  by  the  members’ 
actions,  budget  restraints  were,  in  part,  to 
blame  for  the  failure  to  hire  a  level  III 
appraiser,  and  the  court  did  not  abuse  the 
court’s  discretion  in  concluding  that  re¬ 
moving  the  only  two  members  from  the 
Board  was  too  drastic  a  remedy  and  would 
disrupt  the  running  of  an  essential  office. 
Smith  v.  Montgomery  County  Bd.  of  Tax 
Assessors,  268  Ga.  App.  177,  601  S.E.2d 
386  (2004). 

Cited  in  We,  the  Taxpayers  v.  Bd.  of  Tax 
Assessors,  292  Ga.  31,  734  S.E.2d  373 
(2012). 


RESEARCH  REFERENCES 


C.J.S.  —  67  C.J.S.,  Officers  and  Public 
Employees,  §  120  et  seq.  84  C.J.S. ,  Taxa¬ 
tion,  §  504  et  seq. 

48-5-297.  Meetings. 

The  first  meeting  of  the  county  board  of  tax  assessors  shall  be  held  no 
later  than  ten  days  after  the  date  the  tax  receiver  or  tax  commissioner 
is  required  by  law  to  submit  the  tax  digest  for  the  year  to  the  county 
board  of  tax  assessors.  The  secretary  of  the  board  shall  at  that  time  and 
at  every  meeting  of  the  board  present  to  the  board  all  of  the  appraisal 
staff  information  relating  to  the  digest.  The  county  board  of  tax 
assessors  must  consider  the  staff  information  in  the  performance  of 
their  duties.  The  county  board  of  tax  assessors  shall  adhere  to  the 
assessment  standards  and  techniques  as  required  by  law,  by  the 
commissioner,  and  by  the  State  Board  of  Equalization.  In  each  instance, 
however,  the  assessment  placed  on  each  parcel  of  property  shall  be  the 
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assessment  established  by  the  county  board  of  tax  assessors  as  provided 
in  Code  Section  48-5-306.  (Ga.  L.  1913,  p.  123,  §  6;  Code  1933, 
§  92-6911;  Ga.  L.  1937,  p.  517,  §  2;  Ga.  L.  1970,  p.  580,  §  1;  Ga.  L. 
1971,  p.  33,  §  1;  Ga.  L.  1972,  p.  1114,  §  5;  Ga.  L.  1974,  p.  609,  §  1;  Ga. 
L.  1975,  p.  1083,  §  2;  Ga.  L.  1976,  p.  518,  §  2;  Code  1933,  §  91A-1448, 
enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

48-5-298.  Selection  of  chairman  and  secretary;  employment 
contracts  with  persons  to  assist  board;  payment  of 
expenses. 

(a)  Each  county  board  of  tax  assessors  shall  elect  one  of  its  members 
to  serve  as  chairman  for  each  tax  year.  The  election  of  a  chairman  shall 
be  the  first  order  of  business  at  the  first  meeting  of  the  board  for  each 
tax  year.  At  the  same  time,  the  board  shah  select  from  the  county 
appraisal  staff  one  appraiser  to  act  as  secretary  to  the  board  for  that  tax 
year.  Each  county  board  of  tax  assessors,  subject  to  the  approval  of  the 
county  governing  authority,  may  enter  into  employment  contracts  with 
persons  to: 

(1)  Assist  the  board  in  the  mapping,  platting,  cataloging,  indexing, 
and  appraising  of  taxable  properties  in  the  county; 

(2)  Make,  subject  to  the  approval  of  the  board,  reevaluations  of 
taxable  property  in  the  county;  and 

(3)  Search  out  and  appraise  unreturned  properties  in  the  county. 

(b)  Each  county  board  of  tax  assessors  may  enter  into  a  contract  with 
any  municipality  or  political  subdivision  of  the  state  to  provide  any 
information  for  which  the  board  could  contract  pursuant  to  subsection 
(a)  of  this  Code  section. 

(c)  The  expenses  of  employees  engaged  and  work  performed  pursu¬ 
ant  to  this  Code  section  shah  be  paid,  subject  to  the  contracts  and  after 
approval  by  the  county  governing  authority,  out  of  county  funds  as  a 
part  of  the  expenses  of  the  board.  A  county  board  of  education  or 
independent  board  of  education  may  expend  funds  to  assist  in  paying 
the  expenses  incurred  in  discovering  unreturned  properties  pursuant  to 
this  Code  Section  for  the  purpose  of  collecting  unpaid  school  taxes.  The 
method  of  such  expenditure  as  provided  in  this  subsection  and  the 
amount  thereof  shall  be  within  the  discretion  of  the  county  board  of 
education  or  independent  board  of  education.  (Ga.  L.  1913,  p.  123,  §  5; 
Code  1933,  §  92-6910;  Ga.  L.  1937,  p.  517,  §  1;  Ga.  L.  1953,  Jan.-Feb. 
Sess.,  p.  189,  §  1;  Ga.  L.  1972,  p.  1114,  §  4;  Code  1933,  §  91A-1447, 
enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1990,  p.  1830,  §  1.) 


611 


48-5-298 


REVENUE  AND  TAXATION 


48-5-298 


JUDICIAL  DECISIONS 


Claims  for  compensation  to  be 
made  to  county  governing  authority. 

—  Board  of  commissioners  of  roads  and 
revenues  (now  county  governing  author¬ 
ity)  has  not  only  the  right,  but  the  duty  to 
examine,  audit,  and  approve  claims  of 
agents  of  the  board  of  tax  assessors  for 
compensation  and  expenses;  hence,  the 
petition  seeking  by  way  of  mandamus  to 
require  the  county  treasurer  to  pay  a 
certain  amount  for  services  rendered, 
failed  to  state  a  cause  of  action.  Armistead 
v.  MacNeill,  203  Ga.  204,  45  S.E.2d  652 
(1947). 

Limits  on  power  to  delegate  duties 
and  to  contract  for  services.  —  County 
board  of  tax  assessors  cannot  delegate  the 
board’s  duties  pertaining  to  the  equaliza¬ 
tion  of  property  valuations  for  ad  valorem 
taxation,  nor  can  a  board  contract  for  a 
private  company  to  seek  out  unreturned, 
taxable  property  and  to  reevaluate  all 
property  in  the  county.  Bagwell  v.  Cash, 
207  Ga.  222,  60  S.E.2d  628  (1950). 

Contingent  fee  contract  void  as 
against  public  policy.  —  Contingency 
contract  between  a  county  board  of  tax 
assessors  and  a  private  auditing  corpora¬ 
tion  by  which  the  corporation  contingently 
shared  in  a  percentage  of  the  tax  collected 
was  void  as  against  public  policy.  Sears, 
Roebuck  &  Co.  v.  Parsons,  260  Ga.  824, 
401  S.E.2d  4  (1991). 

Contract  with  private  firm  for  audit 
services  proper.  —  County  board  of  tax 


assessors  was  authorized  to  contract  with 
a  private  firm  for  audit  services  to  aid  the 
board  in  discovering  unreturned  and  un¬ 
taxed  property.  Eckerd  Corp.  v.  Fayette 
County  Bd.  of  Tax  Assessors,  220  Ga.  App. 
454,  469  S.E.2d  285  (1996);  Wal-Mart 
Stores  v.  Board  of  Tax  Assessors,  246  Ga. 
App.  161,  539  S.E.2d  869  (2000). 

Authority  to  hire  and  fire  a  tax  ap¬ 
praiser  rested  with  the  board  of  tax  ap¬ 
praisers,  not  with  the  board  of  commis¬ 
sioners  which  previously  approved  the 
employment  contract.  Chambers  v. 
Fulford,  268  Ga.  892,  495  S.E.2d  6  (1998). 

Payment  of  contract  for  employ¬ 
ment  not  considered  ratification  of 
contract  as  a  whole.  —  In  a  breach  of 
contract  action  centering  around  a  con¬ 
tract  of  employment  with  a  county  em¬ 
ployer  and  the  county’s  board  of  tax  asses¬ 
sors,  because  the  employment  contract 
was  never  approved  by  the  county  com¬ 
mission,  and  the  county’s  payment  of  a 
salary  to  the  employee  was  not  considered 
a  ratification  of  the  contract  in  the  con¬ 
tract’s  entirety,  the  employee  possessed 
only  an  at-will  employment.  Thus,  sum¬ 
mary  judgment  was  properly  entered 
against  the  employee.  Powell  v.  Wheeler 
County,  290  Ga.  App.  508,  659  S.E.2d  893 
(2008). 

Cited  in  City  of  Atlanta  v.  North  By 
Northwest  Civic  Ass’n,  262  Ga.  531,  422 
S.E.2d  651  (1992). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Employees  beyond  minimum  staff 
requirements.  —  Individuals  employed 
in  the  Ben  Hill  County  Tax  Assessor’s 
office  above  and  beyond  the  minimum 
staff  requirements  are  employees  of  the 
Ben  Hill  County  Board  of  Tax  Assessors, 
not  the  board  of  county  commissioners, 
and  the  Ben  Hill  County  Board  of  Tax 
Assessors  need  not  obtain  the  approval  of 
the  Ben  Hill  County  Board  of  Commis¬ 
sioners  before  terminating  the  employ¬ 
ment  of  those  individuals.  1985  Op.  Att’y 
Gen.  No.  U85-25. 

Secretary  of  a  county  board  of  tax 
assessors  can  legally  serve  as  a  tax 
commissioner  under  former  Code  1933, 


§§  92-6903,  92-6907,  and  92-6910  (see 
now  O.C.G.A.  §§  48-5-290,  48-5-292,  and 
48-5-298).  1952-53  Op.  Att’y  Gen.  p.  303. 

Contracts  with  nonresident  corpo¬ 
rations  for  services.  —  Nonresident  cor¬ 
porations  may  enter  into  contracts  with 
county  boards  of  tax  assessors  to  assist 
such  boards  in  mapping,  platting,  catalog¬ 
ing,  indexing,  and  appraising  of  taxable 
property,  and  to  make  reevaluations  of 
taxable  property,  and  to  search  out  and 
appraise  unreturned  properties  in  such 
counties.  1957  Op.  Att’y  Gen.  p.  27. 

Payment  for  survey  and  appraisal 
from  taxes  levied  for  school  purposes. 
—  County  which  contracts  for  the  survey- 
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ing  and  appraisal  of  taxable  property  may  vices  from  the  taxes  levied  for  school  pur- 
not  pay  any  part  of  the  cost  of  such  ser-  poses.  1952-53  Op.  Att’y  Gen.  p.  341. 

48-5-299.  Ascertainment  of  taxable  property;  assessments 
against  unreturned  personal  property;  penalty  for 
unreturned  property;  changing  real  property  values 
established  by  appeal  in  prior  year  or  stipulated  by 
agreement. 

(a)  It  shall  be  the  duty  of  the  county  board  of  tax  assessors  to 
investigate  diligently  and  to  inquire  into  the  property  owned  in  the 
county  for  the  purpose  of  ascertaining  what  real  and  personal  property 
is  subject  to  taxation  in  the  county  and  to  require  the  proper  return  of 
the  property  for  taxation.  The  board  shall  make  such  investigation  as 
may  be  necessary  to  determine  the  value  of  any  property  upon  which  for 
any  reason  all  taxes  due  the  state  or  the  county  have  not  been  paid  in 
full  as  required  by  law.  In  all  cases  where  the  full  amount  of  taxes  due 
the  state  or  county  has  not  been  paid,  the  board  shall  assess  against  the 
owner,  if  known,  and  against  the  property,  if  the  owner  is  not  known, 
the  full  amount  of  taxes  which  has  accrued  and  which  may  not  have 
been  paid  at  any  time  within  the  statute  of  limitations.  In  all  cases 
where  taxes  are  assessed  against  the  owner  of  property,  the  board  may 
proceed  to  assess  the  taxes  against  the  owner  of  the  property  according 
to  the  best  information  obtainable;  and  such  assessment,  if  otherwise 
lawful,  shall  constitute  a  valid  lien  against  the  property  so  assessed. 

(b)  In  all  cases  in  which  unreturned  personal  property  is  assessed  by 
the  board  after  the  time  provided  by  law  for  making  tax  returns  has 
expired,  the  board  shall  add  to  the  assessment  of  the  property  a  penalty 
of  10  percent,  which  shall  be  included  as  a  part  of  the  taxable  value  for 
the  year. 

(c)  When  the  value  of  real  property  is  reduced  or  is  unchanged  from 
the  value  on  the  initial  annual  notice  of  assessment  or  a  corrected 
annual  notice  of  assessment  issued  by  the  board  of  tax  assessors  and 
such  valuation  has  been  established  as  the  result  of  an  appeal  decision 
rendered  by  the  board  of  equalization,  hearing  officer,  arbitrator,  or 
superior  court  pursuant  to  Code  Section  48-5-311  or  stipulated  by 
written  agreement  signed  by  the  board  of  tax  assessors  and  taxpayer  or 
taxpayer’s  authorized  representative,  the  new  valuation  so  established 
by  appeal  decision  or  agreement  may  not  be  increased  by  the  board  of 
tax  assessors  during  the  next  two  successive  years,  unless  otherwise 
agreed  in  writing  by  both  parties,  subject  to  the  following  exceptions: 

(1)  This  subsection  shall  not  apply  to  a  valuation  established  by  an 
appeal  decision  if  the  taxpayer  or  his  or  her  authorized  representa¬ 
tive  failed  to  attend  the  appeal  hearing  or  provide  the  board  of 
equalization,  hearing  officer,  or  arbitrator  with  some  written  evidence 
supporting  the  taxpayer’s  opinion  of  value; 
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(2)  This  subsection  shall  not  apply  to  a  valuation  established  by  an 
appeal  decision  or  agreement  if  the  taxpayer  files  a  return  at  a 
different  valuation  during  the  next  two  successive  years; 

(3)  Unless  otherwise  agreed  in  writing  by  both  parties,  if  the 
taxpayer  files  an  appeal  pursuant  to  Code  Section  48-5-311  during 
the  next  two  successive  years,  the  board  of  tax  assessors,  the  board  of 
equalization,  hearing  officer,  or  arbitrator  may  increase  or  decrease 
the  value  of  the  real  property  based  on  the  evidence  presented  by  the 
taxpayer  during  the  appeal  process;  and 

(4)  The  board  of  tax  assessors  may  increase  or  decrease  the  value 
of  the  real  property  if,  after  a  visual  on-site  inspection  of  the  property, 
it  is  found  that  there  have  been  substantial  additions,  deletions,  or 
improvements  to  such  property  or  that  there  are  errors  in  the  board 
of  tax  assessors’  records  as  to  the  description  or  characterization  of 
the  property,  or  the  board  of  tax  assessors  finds  an  occurrence  of  other 
material  factors  that  substantially  affect  the  current  fair  market 
value  of  such  property. 

(d)  When  real  or  personal  property  is  located  within  a  municipality 
whose  boundaries  extend  into  more  than  one  county,  it  shall  be  the  duty 
of  each  board  of  tax  assessors  of  a  county,  wherein  a  portion  of  the 
municipality  lies,  to  cooperatively  investigate  diligently  into  whether 
the  valuation  of  such  property  is  uniformly  assessed  with  other  prop¬ 
erties  located  within  the  municipality  but  outside  the  county  where 
such  property  is  located.  Such  investigation  shall  include,  but  is  not 
limited  to,  an  analysis  of  the  assessment  to  sales  ratio  of  properties  that 
have  recently  sold  within  the  municipality  and  a  comparison  of  the 
average  assessment  level  of  such  properties  by  the  various  counties 
wherein  a  portion  of  the  municipality  lies.  The  respective  boards  shall 
exchange  such  information  as  will  facilitate  this  investigation  and 
make  any  necessary  adjustments  to  the  assessment  of  the  real  and 
personal  property  that  is  located  in  their  respective  counties  within  the 
municipality  to  achieve  a  uniform  assessment  of  such  property  through¬ 
out  the  municipality.  Any  uniformity  adjustments  pursuant  to  this 
subsection  shall  only  apply  to  the  assessment  used  for  municipal  ad 
valorem  tax  purposes  within  the  applicable  county.  (Ga.  L.  1913,  p.  123, 
§  7;  Code  1933,  §  92-6913;  Ga.  L.  1937,  p.  517,  §  3;  Ga.  L.  1976,  p. 
1042,  §  1;  Ga.  L.  1976,  p.  1071,  §  1;  Code  1933,  §  91A-1440,  enacted  by 
Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1994,  p.  786,  §  1;  Ga.  L.  2000,  p.  873, 
§  1;  Ga.L.  2006,  p.  431,  §  1/HB  560;  Ga.  L.  2015,  p.  1219,  §  12/HB  202; 
Ga.  L.  2016,  p.  166,  §  4/SB  258;  Ga.  L.  2017,  p.  774,  §  48/HB  323.) 

The  2015  amendment,  effective  Janu-  all  cases  where  unreturned  property  is 
ary  1,  2016,  substituted  the  present  pro-  assessed  by  the  county  board  of  tax  asses- 
visions  of  subsections  (b)  and  (c)  for  the  sors  after  the  time  provided  by  law  for 
former  provisions,  which  read:  “(b)(1)  In  making  tax  returns  has  expired,  the  board 
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shall  add  to  the  amount  of  state  and 
county  taxes  due  a  penalty  of  10  percent  of 
the  amount  of  the  tax  due  or,  if  the  prin¬ 
cipal  sum  of  the  tax  so  assessed  is  less 
than  $10.00  in  amount,  a  penalty  of  $1.00. 
The  penalty  provided  in  this  subsection 
shall  be  collected  by  the  tax  collector  or 
the  tax  commissioner  and  in  all  cases 
shall  be  paid  into  the  county  treasury  and 
shall  remain  the  property  of  the  county. 

“(2)(A)  The  provisions  of  paragraph  (1) 
of  this  subsection  to  the  contrary  notwith¬ 
standing,  this  paragraph  shall  apply  with 
respect  to  counties  having  a  population  of 
600,000  or  more  according  to  the  United 
States  decennial  census  of  1970  or  any 
future  such  census. 

“(2)(B)  In  all  cases  in  which  unreturned 
property  is  assessed  by  the  board  after  the 
time  provided  by  law  for  making  tax  re¬ 
turns  has  expired,  the  board  shall  add  to 
the  assessment  of  the  property  a  penalty 
of  10  percent,  which  shall  be  included  as  a 
part  of  the  taxable  value  for  the  year. 

“(c)  Real  property,  the  value  of  which 
was  established  by  an  appeal  in  any  year, 
that  has  not  been  returned  by  the  tax¬ 
payer  at  a  different  value  during  the  next 
two  successive  years,  may  not  be  changed 
by  the  board  of  tax  assessors  during  such 
two  years  for  the  sole  purpose  of  changing 
the  valuation  established  or  decision  ren¬ 
dered  in  an  appeal  to  the  board  of  equal¬ 
ization  or  superior  court.  In  such  cases, 
before  changing  such  value  or  decision, 
the  board  of  assessors  shall  first  conduct 
an  investigation  into  factors  currently  af¬ 
fecting  the  fair  market  value.  The  inves¬ 
tigation  necessary  shall  include,  but  not 
be  limited  to,  a  visual  on-site  inspection  of 
the  property  to  ascertain  if  there  have 
been  any  additions,  deletions,  or  improve¬ 
ments  to  such  property  or  the  occurrence 
of  other  factors  that  might  affect  the  cur¬ 
rent  fair  market  value.  If  a  review  to 
determine  if  there  are  any  errors  in  the 
description  and  characterization  of  such 

JUDICIAL 

Effective  date  for  application  of 
subsection  (c).  —  Taxpayer  was  not  en¬ 
titled  to  the  protection  of  subsection  (c)  of 
O.C.G.A.  §  48-5-299  for  a  judicial  deter- 


property  in  the  files  and  records  of  the 
board  of  tax  assessors  discloses  any  er¬ 
rors,  such  errors  shall  not  be  the  sole 
sufficient  basis  for  increasing  the  valua¬ 
tion  during  the  two-year  period.”  See  Ed¬ 
itor’s  notes  for  applicability. 

The  2016  amendment,  effective  April 
26,  2016,  substituted  the  present  provi¬ 
sions  of  the  introductory  paragraph  of 
subsection  (c)  for  the  former  provisions, 
which  read:  “When  the  value  of  real  prop¬ 
erty  is  reduced  or  is  unchanged  from  the 
value  on  the  initial  annual  notice  of  as¬ 
sessment  and  such  valuation  is  estab¬ 
lished  as  the  result  of  either  an  appeal 
decision  rendered  pursuant  to  Code  Sec¬ 
tion  48-5-311  or  stipulated  by  agreement 
of  the  parties  to  such  an  appeal  that  this 
subsection  shall  apply  in  any  year,  the 
valuation  so  established  by  appeal  deci¬ 
sion  or  agreement  may  not  be  increased  by 
the  board  of  tax  assessors  during  the  next 
two  successive  years,  subject  to  the  follow¬ 
ing  exceptions:”;  and,  in  paragraph  (c)(3), 
substituted  “Unless  otherwise  agree  in 
writing  by  the  parties,  if”  for  “If”  at  the 
beginning,  inserted  “the  board  of  tax  as¬ 
sessors,”  in  the  middle,  and  substituted 
“taxpayer”  for  “parties”  near  the  end. 

The  2017  amendment,  effective  May 
9,  2017,  part  of  an  Act  to  revise,  modern¬ 
ize,  and  correct  the  Code,  substituted 
“writing  by  both  parties”  for  “writing  by 
the  parties”  near  the  beginning  of  para¬ 
graph  (c)(3). 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2016,  “agreed” 
was  substituted  for  “agree”  near  the  be¬ 
ginning  of  paragraph  (c)(3). 

Editor’s  notes.  —  Ga.  L.  2015,  p.  1219, 
§  27(c)/HB  202,  not  codified  by  the  Gen¬ 
eral  Assembly,  provides,  in  part,  that  Sec¬ 
tions  9,  12,  and  15  of  this  Act  shall  be 
applicable  to  all  appeals  filed  on  or  after 
January  1,  2016. 

Law  reviews.  —  For  survey  article  on 
real  property  law,  see  59  Mercer  L.  Rev. 
371  (2007). 

DECISIONS 

mination  setting  valuations  for  years 
prior  to  1995  and  its  effective  date;  how¬ 
ever,  the  taxpayer  would  be  entitled  to 
such  protection  as  to  an  appeal  establish- 
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ing  the  valuation  for  the  tax  year  1995, 
which  then  would  affect  1996  and  1997  as 
coming  under  subsection  (c).  Moreton 
Rolleston,  Jr.,  Living  Trust  v.  Glynn 
County  Bd.  of  Tax  Assessors,  240  Ga.  App. 
405,  523  S.E.2d  600  (1999),  cert,  denied, 
2000  Ga.  LEXIS  97  (2000). 

Pursuant  to  subsection  (c)  of 
O.C.G.A.  §  48-5-299,  only  those  appeals 
which  result  in  a  valuation  established  by 
the  board  of  equalization  or  superior  court 
will  prohibit  the  tax  assessor  from  chang¬ 
ing  the  value  within  the  next  two  succes¬ 
sive  years.  Cullum  v.  Chatham  County 
Bd.  of  Tax  Assessors,  243  Ga.  App.  865, 
534  S.E.2d  535  (2000). 

Because  a  taxpayer  paid  taxes  based  on 
a  lower  valuation  from  the  county  board  of 
equalization  and  not  based  on  the  value 
assigned  on  appeal,  the  case  did  not  in¬ 
volve  a  reassessment  or  a  change  in  valu¬ 
ation  of  the  taxpayer’s  real  property,  but 
rather,  the  tax  assessors  merely  sought  to 
apply  the  fair  market  land  value,  as  de¬ 
termined  through  the  appeals  process  and 
automatically  returned  by  the  taxpayer, 
in  the  two  succeeding  tax  years,  a  request 
that  fell  squarely  within  O.C.G.A. 
§  48-5-299(c);  thus,  the  tax  assessors  did 
not  violate  O.C.G.A.  §  48-5-299(c)  be¬ 
cause  the  assessors  did  not  improperly 
reassess  the  value  of  the  taxpayer’s  prop¬ 
erty  within  two  years  after  the  appeal 
established  the  property’s  value.  Pine 
Pointe  Hous.,  L.  P.  v.  Bd.  of  Tax  Assessors, 
269  Ga.  App.  855,  605  S.E.2d  443  (2004). 

Subsection  (a)  of  O.C.G.A. 
§  48-5-299  empowers  the  board  to  au¬ 
dit,  at  any  time  within  the  statute  of 
limitations,  prior  personalty  tax  returns 
and  collect  taxes  over  and  above  those 
that  may  have  been  assessed  and  paid 
because  the  valuation  of  the  personalty  by 
the  taxpayer  was  incorrect,  and  thus  was 
not  “paid  in  full.”  Eckerd  Corp.  v.  Coweta 
County  Bd.  of  Tax  Assessors,  228  Ga.  App. 
94,  491  S.E.2d  173  (1997). 

O.C.G.A.  §  48-5-306(a)  does  not  re¬ 
quire  tax  assessors  to  use  any  definite 
system  or  method  but  demands  only 
that  valuations  be  just  and  that  the  valu¬ 
ations  be  fairly  and  justly  equalized 
among  the  individual  taxpayers  according 
to  the  best  information  obtainable.  Rogers 
v.  DeKalb  County  Bd.  of  Tax  Assessors, 
247  Ga.  726,  279  S.E.2d  223  (1981). 


Improper  purpose.  —  Summary  judg¬ 
ment  for  a  county  board  of  tax  assessors 
(BTA)  in  a  taxpayer’s  suit  seeking  injunc¬ 
tive  relief  and  a  writ  of  mandamus  com¬ 
pelling  a  board  of  equalization  (BOE)  to 
adjudicate  its  appeal  of  a  reassessment  for 
one  tax  year  was  reversed  as:  (1)  there 
were  no  objective  criteria  in  place  for 
choosing  businesses  for  audits  when  the 
taxpayer  was  chosen  for  a  four-year  audit; 
(2)  there  was  evidence  that  the  BTA  at¬ 
tempted  to  thwart  the  taxpayer’s  statu¬ 
tory  right  to  prompt  adjudication  of  its 
appeal  before  the  BOE  under  O.C.G.A. 
§  48-5-311;  and  (3)  there  was  a  jury  ques¬ 
tion  as  to  whether  the  audit  was  begun  by 
an  accounting  firm  or  the  BTA  for  an 
improper  purpose  in  violation  of  O.C.G.A. 
§  48-5-299(a).  Parisian,  Inc.  v.  Cobb 
County  Bd.  of  Tax  Assessors,  263  Ga.  App. 
332,  587  S.E.2d  771  (2003). 

When  board  may  issue  new  assess¬ 
ment  notice.  —  Board  is  empowered  by 
subsection  (a)  of  O.C.G.A.  §  48-5-299  to 
issue  a  new  assessment  notice  to  correct 
an  obvious  and  undisputed  clerical  error 
which  occurs  when  the  original  valuation 
figure  is  entered  into  the  computer,  even 
though  the  taxpayer  has  already  paid  the 
taxes  in  full  based  on  the  erroneous  no¬ 
tice.  Barland  Co.  v.  Bartow  County  Bd.  of 
Tax  Assessors,  176  Ga.  App.  798,  338 
S.E.2d  16  (1985). 

Amended  notices  unauthorized.  — 

Trial  court  did  not  err  in  ruling  that  a 
county  board  of  tax  assessors  (BOA) 
lacked  authority  under  O.C.G.A. 
§  48-5-299(a)  to  issue  two  corrected  prop¬ 
erty  tax  assessment  notices  that  increased 
the  fair  market  value  of  the  taxpayers’ 
property  because  the  BOA’s  second  and 
third  corrected  notices  were  not  autho¬ 
rized  since  the  notices  were  not  sent 
merely  to  remedy  a  clerical  error  but  to 
.  revise  the  BOA’s  view  of  the  proper  value 
of  the  property  during  a  pending  appeal  of 
the  prior  year  valuation;  retroactive 
amendments  to  assessments  are  prohib¬ 
ited  absent  a  clerical  error  or  some  other 
lawful  basis.  Douglas  County  Bd.  of  Asses¬ 
sors  v.  Denyse,  314  Ga.  App.  266,  723 
S.E.2d  705  (2012). 

Property  can’t  be  reassessed  to 
avoid  disparate  treatment  of  other 
valuations.  —  Pursuant  to  subsection  (c) 
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of  O.C.G.A.  §  48-5-299,  the  fair  market 
value  of  property  which  has  been  subject 
to  reassessment  by  the  board  of  equaliza¬ 
tion  or  the  superior  court  on  appeal  cannot 
be  reassessed  to  avoid  disparate  treat¬ 
ment  of  other  property  valuations  because 
the  earlier  reassessment  appealed  from 
has  already  determined  the  property’s  fair 
market  value  in  the  county.  Moreton 
Rolleston,  Jr.  Living  Trust  v.  Glynn 
County  Bd.  of  Tax  Assessors,  228  Ga.  App. 
371,  491  S.E.2d  812  (1997),  aff’d  in  part 
and  vacated  in  part,  230  Ga.  539,  497 
S.E.2d  274  (1998). 

Reassessments  based  on  new  ap¬ 
praisals  not  authorized.  —  For  years 
prior  to  the  enactment  of  present  O.C.G.A. 
§  48-2-49,  a  county  board  of  tax  assessors 
was  seeking  to  collect  additional  taxes  on 
the  basis  of  a  totally  new  appraisal  of  the 
value  of  realty  as  improved  property. 
O.C.G.A.  §  48-5-299  was  not  authority  for 
the  board’s  reassessments.  Fayette 
County  Bd.  of  Tax  Assessors  v.  Georgia 
Utils.  Co.,  186  Ga.  App.  723,  368  S.E.2d 
326,  cert,  denied,  186  Ga.  App.  917,  368 
S.E.2d  326  (1988). 

Proper  assessment  required  as  part 
of  tax  enforcement  proceedings.  — An 

assessment  made  in  the  manner  pre¬ 
scribed  by  law  is  indispensable  in  proceed¬ 
ings  to  enforce  the  collection  of  taxes. 
Colvard  v.  Ridley,  218  Ga.  490,  128  S.E.2d 
732  (1962). 

Duty  to  ensure  just  and  fair  valua¬ 
tion  of  property  and  proportionate 
distribution  of  taxes.  —  It  is  the  duty  of 
the  board  of  tax  assessors  to  see  that  all 
taxable  property  within  the  county  is  re¬ 
turned  and  assessed  for  taxes  at  the  prop¬ 
erty’s  just  and  fair  value,  and  that  valua¬ 
tions  as  between  the  individual  taxpayers 
are  fairly  and  justly  equalized  so  that  each 
taxpayer  shall  pay  as  near  as  may  be  only 
the  taxpayer’s  proportionate  share  of 
taxes.  Colvard  v.  Ridley,  218  Ga.  490,  128 
S.E.2d  732  (1962). 

Property  in  same  class  to  be  valued 
by  same  standard  or  system.  —  Tax 

assessors  must  use  the  same  standard  or 
system  in  determining  and  fixing  taxable 
value  of  all  property  of  the  same  class. 
Colvard  v.  Ridley,  218  Ga.  490,  128  S.E.2d 
732  (1962). 

What  valuation  methods  autho¬ 
rized.  —  Tax  assessors  may  use  any  sys¬ 


tem,  method,  cadastral  survey,  books, 
available  lists  of  valuations  of  types  of 
property,  city  valuations  or  other  instru¬ 
ments  or  other  information  obtainable, 
provided  such  information  is  the  best  in¬ 
formation  available  in  their  fixing  of  just 
and  fair  valuation  of  the  property  as¬ 
sessed,  and  provided  that  the  taxation  as 
between  individual  taxpayers  is  justly 
and  fairly  equalized.  Right  v.  Gilliard,  214 
Ga.  445,  105  S.E.2d  333  (1958);  Colvard  v. 
Ridley,  218  Ga.  490,  128  S.E.2d  732 
(1962). 

Tax  assessors  are  authorized  to  fix 
fair  market  value  from  the  best  infor¬ 
mation  obtainable.  —  This  statute  does 
not  require  the  tax  assessors  to  use  any 
definite  system  or  method,  but  demands 
only  that  the  valuations  be  just  and  that 
the  valuation  be  fairly  and  justly  equal¬ 
ized  among  the  individual  taxpayers,  ac¬ 
cording  to  the  best  information  obtain¬ 
able.  Right  v.  Gilliard,  214  Ga.  445,  105 
S.E.2d  333  (1958);  Colvard  v.  Ridley,  218 
Ga.  490,  128  S.E.2d  732  (1962). 

Use  of  appraisals  by  the  board  of 
tax  assessors.  —  Employment  of  profes¬ 
sional  tax  appraisers  and  the  use  of  the 
appraisals  by  the  board  of  tax  assessors 
does  not  constitute  an  unauthorized  dele¬ 
gation  of  authority  by  the  board.  Register 
v.  Langdale,  226  Ga.  82,  172  S.E.2d  620 
(1970). 

Subpoena  of  personal  property  tax 
returns  by  the  county  board  of  tax  asses¬ 
sors  was  a  proper  means  of  determining 
unreturned  property  tax  liability.  Eckerd 
Corp.  v.  Fayette  County  Bd.  of  Tax  Asses¬ 
sors,  220  Ga.  App.  454,  469  S.E.2d  285 
(1996). 

Use  of  cadastral  surveys  in  equaliz¬ 
ing  values  for  taxation.  —  Authority 
granted  by  Ga.  L.  1941,  p.  382  and  Ga.  L. 
1951,  p.  85  to  tax  assessors  to  use  infor¬ 
mation  based  upon  a  cadastral  survey  in 
equalizing  values  for  taxation  is  not  a 
substitution  of  the  survey  for  the  discre¬ 
tion  of  the  assessors.  Hutchins  v.  Candler, 
209  Ga.  415,  73  S.E.2d  191  (1952). 

Valuations  not  voided  by  failure  to 
use  past  methods.  —  Duties  placed  on 
the  board  of  tax  assessors  do  not  require 
the  use  of  any  definite  system  or  method, 
but  demand  only  that  the  valuations  be 
just  and  fair  and  that  the  valuations  be 
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justly  and  fairly  equalized  among  taxpay¬ 
ers.  The  failure  to  use  any  particular 
system,  method,  cadastral  survey,  book,  or 
other  instruments  used  in  the  past  to 
derive  values  would  not  in  any  way  render 
void  the  valuations  placed  on  such  prop¬ 
erty  by  the  assessors.  Hutchins  v.  Wil¬ 
liams,  212  Ga.  754,  95  S.E.2d  674  (1956). 

When  in  rem  execution  prohibited. 

—  When  the  owner  of  land  is  known,  and 
the  ownership  is  not  doubtful,  officers  in 
charge  of  levying  and  collecting  taxes  may 
not  issue  an  execution  in  rem  against  the 
land.  Suttles  v.  B-X  Corp.,  212  Ga.  221,  91 
S.E.2d  334  (1956). 

Tax  officials  must  use  reasonable 
diligence  to  ascertain  property  own¬ 
ers.  —  When  land  is  in  possession  of 
known  persons,  tax  officials  are  without 
authority  to  issue  an  execution  in  rem 
against  the  property  since  the  officials 
must  at  all  times  use  reasonable  diligence 
to  ascertain  the  owner  thereof.  Suttles  v. 
B-X  Corp.,  212  Ga.  221,  91  S.E.2d  334 
(1956). 

Duties  as  to  property  when  owner 
or  possessor  unknown.  —  When  the  tax 
officials  do  not  know  the  owner  or  pos¬ 
sessor,  it  is  the  officials’  duty  to  assess  the 
property  and  describe  the  property  partic¬ 
ularly  in  a  default  book  kept  for  that 
purpose.  Suttles  v.  B-X  Corp.,  212  Ga.  221, 
91  S.E.2d  334  (1956). 

Motor  vehicles  used  in  interstate 
commerce.  —  Only  duty  a  county  board 
of  tax  assessors  has  under  O.C.G.A. 
§  48-5-299  is  to  investigate  and  deter¬ 
mine  if  motor  vehicles  are  returned,  re¬ 
turned  in  the  correct  county,  returned  in 
the  correct  state,  or  to  apportion  the  ad 
valorem  taxation  between  states  when  the 
vehicle  is  used  in  interstate  commerce. 
Fulton  County  Tax  Comm’r  v.  GMC,  234 
Ga.  App.  459,  507  S.E.2d  772  (1998). 

Change  in  valuation  after  jury  ad¬ 
judication  was  authorized  only  if  sale 
affected  value  of  property  retained. 

—  Declaration  that  a  county  could  not 
challenge  a  previous  jury  adjudication  of 
property  value  for  two  years  was  proper; 
while  a  part  of  the  property  was  sold  after 
the  jury  adjudication,  a  change  in  valua¬ 
tion  under  O.C.G.A.  §  48-5-299(c)  or  the 
relevant  rules  and  regulations  was  autho¬ 
rized  only  if  the  sale  affected  the  value  of 


the  property  retained  by  the  ownership. 
DeKalb  County  v.  Wellborn  Rd.  Common 
Tenancy,  276  Ga.  App.  14,  622  S.E.2d  409 
(2005). 

Ruling  as  to  value  did  not  “estab¬ 
lish”  value  for  additional  two-year  pe¬ 
riod.  —  Ruling  as  to  the  value  of  the 
owners’  real  property,  pursuant  to 
O.C.G.A.  §  48-5-299(c),  did  not  “estab¬ 
lish”  the  value  of  the  property  as  contem¬ 
plated  by  that  provision  so  as  to  entitle  a 
taxpayer  to  an  additional  two-year  period 
of  protection;  a  trial  court’s  ruling,  that  a 
consent  judgment  setting  property  value 
for  1999  froze  the  value  for  2000  and  2001, 
but  not  2002,  was  proper.  Mundell  v. 
Chatham  County  Bd.  of  Tax  Assessors, 
280  Ga.  App.  389,  634  S.E.2d  180  (2006). 

Agent’s  failure  to  protect  taxpayer 
from  upward  reassessment.  —  In  a 
breach  of  contract  suit  brought  by  a  tax¬ 
payer  against  the  tax  service  hired  to 
handle  real  property  assessments  regard¬ 
ing  an  office  building,  a  trial  court  ruling 
in  favor  of  the  tax  service  for  tax  year  2002 
was  reversed  since  the  taxpayer  estab¬ 
lished  that  the  tax  service  breached  a  duty 
to  the  taxpayer  by  failing  to  protect  the 
taxpayer  from  an  upward  reassessment  of 
its  property  pursuant  to  O.C.G.A. 
§  48-5-299(c).  However,  because  the  tax¬ 
payer  failed  to  show  any  damage  or  loss 
for  tax  year  2003,  the  trial  court’s  ruling 
in  favor  of  the  tax  service  for  that  year 
was  upheld.  AT&T  Corp.  v.  Property  Tax 
Servs.,  288  Ga.  App.  679,  655  S.E.2d  295 
(2007). 

Property  owners  could  not  contest 
assessed  value.  —  Because  the  property 
owners  did  not  file  a  return  for  2013,  the 
property  owners  were  deemed  to  have 
returned  their  property  for  the  value  from 
2012,  which  was  the  same  value  from 
2011,  and  the  property  owners  did  not 
trigger  the  exception  found  in  O.C.G.A. 
§  48-5-299(c)  that  might  have  allowed 
them  to  contest  the  assessed  value  of  their 
property  for  the  2013  tax  year.  Surette  v. 
Henry  County  Bd.  of  Tax  Assessors,  332 
Ga.  App.  457,  773  S.E.2d  416  (2015). 

Award  of  attorney’s  fees  when  issue 
was  “freeze”  on  property  value.  — 
Owner  was  entitled  to  attorney  fees  under 
O.C.G.A.  §  48-5-3 ll(g)(4)(B)(ii)  in  an  ap¬ 
peal  of  a  property  valuation  because  the 
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final  determination  of  value  on  appeal  to 
the  trial  court  was  85  percent  or  less  of  the 
valuation  set  by  the  board  of  tax  asses¬ 
sors;  it  was  irrelevant  that  the  owner’s 
appeal  to  the  trial  court  dealt  with  a 
“freeze”  of  the  property  value  under 
O.C.G.A.  §  48-5-299(c)  and  not  a  new  de¬ 
termination  of  value.  Fulton  County  Bd.  of 
Tax  Assessors  v.  Lamb,  298  Ga.  App.  618, 
680  S.E.2d  656  (2009). 

Final  property  valuation  that  was  set  by 
operation  of  law  pursuant  to  O.C.G.A. 
§  48-5-299(c)  based  on  a  prior  tax  year 
appeal  did  not  preclude  an  award  of  attor¬ 
ney’s  fees  and  costs  under  O.C.G.A. 
§  48-5-3 ll(g)(4)(B )(ii).  Fulton  County  Bd. 
of  Tax  Assessors  v.  LM  Atlanta  Airport, 
LLC,  313  Ga.  App.  439,  721  S.E.2d  640 
(2011). 

Mandamus  relief  properly  denied 


since  certification  of  appeals  ob¬ 
tained.  —  Trial  court  did  not  err  by  deny¬ 
ing  a  group  of  property  owners  their  re¬ 
quest  for  mandamus  relief  in  the  nature  of 
finding  that  the  county  board  of  tax  asses¬ 
sors  certified  their  property  tax  appeals 
because  it  was  undisputed  that  the  tax 
appeals  were  physically  delivered  to  the 
trial  court  and  that  it  had  ruled  that  such 
appeals  were  certified  to  it,  thus,  the  prop¬ 
erty  owners  received  the  relief  sought  re¬ 
garding  certification.  Newton  Timber  Co., 
L.L.L.R  v.  Monroe  County  Bd.  of  Tax  As¬ 
sessors,  755  S.E.2d  770  (2014). 

Cited  in  Georgian  Art  Lighting  De¬ 
signs,  Inc.  v.  Gwinnett  County  Bd.  of  Tax 
Assessors,  211  Ga.  App.  510,  439  S.E.2d 
687  (1993);  Wheeler  County  Bd.  of  Tax 
Assessors  v.  Gilder,  256  Ga.  App.  478,  568 
S.E.2d  786  (2002). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Assessment  of  unreturned  personal 
property.  —  County  tax  assessors  may 
assess  unreturned  personal  property  dis¬ 
covered  in  an  audit  for  all  tax  years  within 
the  seven  year  period  of  limitation  perti¬ 
nent  to  property  tax  liabilities.  1987  Op. 
Att’y  Gen.  No.  U87-13. 

Assessment  of  returned  but  under¬ 
valued  property.  —  Property  that  has 
been  returned  may  only  be  revalued  in 
accordance  with  O.C.G.A.  §  48-5-306  if 
the  county  board  of  tax  assessors  has  not 
previously  rendered  a  final  assessment  of 
that  property  pursuant  to  the  same  Code 
section.  1987  Op.  Att’y  Gen.  No.  U87-13, 
rescinding  and  superseding  Op.  Att’y  Gen. 
1961,  p.  482  insofar  as  it  suggests  that 
returned  property  may  be  revalued  and 
reassessed  at  any  time  within  the  appli¬ 
cable  period  of  limitation. 

Notice  to  taxpayer.  —  Statute  does 
not  provide  for  any  notice  to  the  taxpayer 
and  no  notice  is  required  when  property 
has  not  been  returned  for  taxation. 
1954-56  Op.  Att’y  Gen.  p.  827. 

Procedure  for  correcting  tax  re¬ 
turn.  —  It  is  not  necessary  that  the  tax 
assessors  receive  any  official  notice  from 
the  comptroller  general  or  state  revenue 
commissioner  in  making  a  correction  on  a 
tax  return.  1957  Op.  Att’y  Gen.  p.  254. 

Access  to  files  of  state  revenue  com¬ 
missioner.  —  County  board  of  tax  asses¬ 


sors  in  the  discharge  of  the  assessors’ 
official  duties  are  entitled  to  have  access 
to  the  files  of  the  state  revenue  commis¬ 
sioner,  including  the  income  tax  files.  Any 
files  furnished  to  county  boards  of  tax 
assessors  retain  their  privileged  or  confi¬ 
dential  character  in  the  hands  of  those 
officials.  1965-66  Op.  Att’y  Gen.  No. 
66-225. 

Confidentiality  of  state  income  tax 
returns.  —  Information  in  state  income 
tax  returns  may  not  be  furnished  to  city  or 
municipal  tax  assessors.  1965-66  Op.  Att’y 
Gen.  No.  66-225. 

What  taxes  penalty  intended  to 
cover.  —  It  was  the  intention  of  the 
General  Assembly  in  enacting  this  statute 
to  provide  a  penalty  of  ten  percent  which 
would  cover  all  state  and  county  taxes, 
including  county-wide  school  tax.  1954-56 
Op.  Att’y  Gen.  p.  826. 

Penalty  is  based  on  taxes  due  after 
homestead  exemption  taken.  —  Stat¬ 
ute,  which  imposes  a  penalty  of  ten  per¬ 
cent  upon  the  failure  to  file  a  tax  return, 
applies  to  all  taxpayers  who  come  within 
the  statutory  provisions.  However,  this 
statute  states  that  “the  board  shall  add  to 
the  amount  of  state  and  county  taxes  due 
a  penalty  of  ten  percent.”  It  therefore 
follows  that  the  penalty  can  only  be  im¬ 
posed  on  taxes  on  property  in  excess  of  the 
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homestead  exemption.  1954-56  Op.  Att’y 
Gen.  p.  741. 

Effect  of  automatic  renewal  of 
homestead  exemption.  —  After  the  tax¬ 
payer  has  once  filed  for  homestead  exemp¬ 
tion  on  real  property  the  exemption  is 
automatically  renewed.  Therefore,  the  ten 
percent  penalty  for  filing  a  late  return  is 
on  tax  due  on  property  over  and  above  the 
homestead  exemption.  1954-56  Op.  Att’y 
Gen.  p.  725. 

Penalties  arising  under  this  statute 
are  the  property  of  the  county,  and  no 

division  should  be  made  for  the  state  or 


the  school  system.  Since,  under  former 
Code  1933,  §  92-6913  (see  now  O.C.G.A. 
§  48-5-299),  penalties  must  be  paid  into 
the  county  treasury,  Ga.  L.  1937-38,  Ex. 
Sess.,  p.  77,  §  37  (see  now  O.C.G.A. 
§  48-2-42)  did  not  affect  the  matter,  even 
though  the  latter  section  stated  that  pen¬ 
alties  “are  part  of  the  tax.”  1954-56  Op. 
Att’y  Gen.  p.  577;  1954-56  Op.  Att’y  Gen. 
p.  825;  1972  Op.  Att’y  Gen.  No.  U72-22. 

Board  of  education  is  not  entitled 
to  any  portion  of  penalties  collected 
by  tax  commissioner.  1969  Op.  Att’y 
Gen.  No.  69-391. 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State 
and  Local  Taxation,  §  620. 

C.J.S.  —  84  C.J.S.,  Taxation,  §§  467  et 
seq.,  503  et  seq.,  530  et  seq.,  554  et  seq. 

ALR.  —  Notice  to  property  owners  of 
increase  in  assessment  or  valuation  by 


board  of  equalization  or  review,  24  ALR 
331;  84  ALR  197. 

Outstanding  lease  as  affecting  taxable 
value  of  property  against  owner,  30  ALR 
361. 


48-5-299.1.  Designation  of  board  of  assessors  to  receive  tax 
returns. 


Upon  designation  by  the  tax  receiver  or  tax  commissioner  pursuant  to 
paragraph  (5)  of  Code  Section  48-5-103,  it  shall  be  the  duty  of  the  board 
of  assessors  to  receive  tax  returns  as  provided  under  paragraph  (4)  of 
Code  Section  48-5-103  or  to  perform  all  duties  of  tax  receivers  or  tax 
commissioners  relating  to  the  receiving  of  applications  for  homestead 
exemptions  from  ad  valorem  tax,  or  both,  pursuant  to  such  designation. 
(Code  1981,  §  48-5-299.1,  enacted  by  Ga.  L.  1993,  p.  577,  §  2.) 

48-5-300.  Power  to  summon  witnesses  and  require  production 
of  documents;  exempt  documents;  contempt  proceed¬ 
ings. 

(a)(1)  Except  as  otherwise  provided  in  paragraph  (2)  of  this  subsec¬ 
tion,  the  county  board  of  tax  assessors  may  issue  subpoenas  for  the 
attendance  of  witnesses  and  may  subpoena  of  any  person  any  books, 
papers,  or  documents  which  may  contain  any  information  material  to 
any  question  relative  to  the  existence  or  liability  of  property  subject 
to  taxation  or  to  the  identity  of  the  owner  of  property  liable  to 
taxation  or  relevant  to  other  matters  necessary  to  the  proper  assess¬ 
ment  of  taxes  lawfully  due  the  state  or  county.  Such  subpoenas  may 
be  issued  in  the  name  of  the  board,  shall  be  signed  by  any  one  or  more 
members  of  the  board  or  by  the  secretary  of  the  board,  and  shall  be 
served  upon  a  taxpayer  or  witness  or  any  party  required  to  produce 
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documents  or  records  five  days  before  the  day  upon  which  any 
hearing  by  the  board  is  scheduled  at  which  the  attendance  of  the 
party  or  witness  or  the  production  of  such  documents  is  required. 

(2)  The  authority  provided  for  in  paragraph  (1)  of  this  subsection 
shall  not  apply  to  the  following  documents  or  records: 

(A)  Any  income  tax  records  or  returns; 

(B)  Any  property  appraisals  prior  to  the  appeal  process; 

(C)  All  insurance  policies;  or 

(D)  Any  individual  tenant  sales  information. 

(b)  If  any  witness  subpoenaed  by  any  county  board  of  tax  assessors 
fails  or  refuses  to  appear,  fails  or  refuses  to  answer  questions  pro¬ 
pounded,  or  fails  or  refuses  to  produce  any  books,  papers,  or  documents 
required  to  be  produced  by  an  order  of  the  board,  except  upon  a  legal 
excuse  which  would  relieve  the  witness  of  the  obligation  to  attend  as  a 
witness  or  to  produce  such  documents  before  the  superior  court  if 
lawfully  required  to  do  so,  the  person  so  failing  or  refusing  shall  be 
guilty  of  contempt  and  shall  be  cited  by  the  board  to  appear  before  a 
judge  of  the  superior  court  of  the  county.  The  judge  of  the  superior  court 
of  the  county  shall  have  the  same  power  and  jurisdiction  to  punish  the 
person  failing  or  refusing  to  comply  with  the  order  for  contempt  and  to 
require  and  compel  the  giving  of  the  testimony  or  the  production  of  the 
books  and  records  as  in  cases  of  contempt  committed  in  the  presence  of 
the  court  and  as  in  cases  pending  in  the  court.  (Ga.  L.  1913,  p.  123,  §  7; 
Code  1933,  §  92-6914;  Ga.  L.  1937,  p.  517,  §  4;  Code  1933,  §  91A-1441, 
enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1996,  p.  190,  §  3.) 

Cross  references.  —  Exercise  of  power 
of  contempt,  §  15-1-4. 


JUDICIAL  DECISIONS 


Contempt  denied  when  no  hearing 
scheduled.  —  Application  for  contempt 
brought  against  a  taxpayer  under  subsec¬ 
tion  (b)  of  O.C.G.A.  §  48-5-300  was  prop¬ 
erly  denied  when  no  hearing  was  sched¬ 
uled  in  which  the  taxpayer  was  required 
to  appear  but  the  county  board  of  tax 


assessors  merely  sought  examination  of 
certain  documents  pursuant  to  an  inves¬ 
tigation  of  tax  liability  of  a  taxpayer  for  a 
particular  year.  Presley  v.  Payne,  163  Ga. 
App.  89,  294  S.E.2d  199  (1982). 

Cited  in  Payne  v.  Presley,  169  Ga.  App. 
36,  311  S.E.2d  849  (1983). 


RESEARCH  REFERENCES 


ALR.  —  Notice  to  property  owners  of 
increase  in  assessment  or  valuation  by 
board  of  equalization  or  review,  24  ALR 
331;  84  ALR  197. 


Power  of  board  of  tax  review  to  receive 
evidence  as  to  assessable  value,  without 
notice  to  taxpayer,  113  ALR  990. 
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48-5-300.1.  Time  period  for  taxation  of  personal  property;  ex¬ 
tension  by  consent;  refunds. 

(a)  Except  as  otherwise  provided  in  this  Code  section  or  this  title,  the 
amount  of  any  tax  imposed  under  this  chapter  with  respect  to  personal 
property  may  be  assessed  at  any  time. 

(b)  Except  as  otherwise  provided  by  subsection  (c)  of  this  Code 
section  or  by  this  title,  in  the  case  where  a  return  or  report  is  filed  or 
deemed  to  be  filed  for  personal  property,  the  amount  of  any  tax  imposed 
by  this  chapter  shall  be  assessed  within  three  years  from  the  date  the 
original  tax  bill  was  paid,  unless  such  personal  property  in  question  is 
the  subject  of  an  audit  by  the  board  of  tax  assessors. 

(c)  Except  as  otherwise  provided  by  this  title,  in  the  case  of  a  false  or 
fraudulent  personal  property  tax  return  or  report  filed  with  the  intent 
to  evade  tax,  or  if  the  property  owner  has  been  notified  of  a  pending 
audit  of  personal  property,  the  amount  of  any  tax  imposed  by  this 
chapter  may  be  assessed  at  any  time. 

(d)  Where,  before  the  expiration  of  the  time  prescribed  in  this  Code 
section  for  the  assessment  of  any  tax  imposed  by  this  chapter  with 
respect  to  personal  property,  both  the  board  of  tax  assessors  and  the 
person  subject  to  assessment  have  consented  in  writing  to  its  assess¬ 
ment  after  such  time,  the  tax  may  be  assessed  at  any  time  prior  to  the 
expiration  of  the  agreed  upon  period.  The  period  so  agreed  upon  may  be 
extended  by  subsequent  agreements  in  writing  made  before  the  expi¬ 
ration  of  the  previously  agreed  upon  period.  The  board  of  tax  assessors 
is  authorized  in  any  such  agreement  to  extend  similarly  the  period 
within  which  a  claim  for  refund  may  be  filed. 

(e)  If  a  claim  for  refund  of  such  taxes  paid  for  any  taxable  period  is 
filed  within  the  last  six  months  of  the  period  during  which  the  board  of 
tax  assessors  may  assess  the  amount  of  such  taxes,  the  assessment 
period  shall  be  extended  for  a  period  of  six  months  beginning  on  the  day 
the  claim  for  refund  is  filed. 

(f)  No  action  without  assessment  shall  be  brought  for  the  collection 
of  any  such  tax  after  the  expiration  of  the  period  for  assessment.  (Code 
1981,  §  48-5-300.1,  enacted  by  Ga.  L.  2004,  p.  464,  §  2.) 

RESEARCH  REFERENCES 

ALR.  —  Validity  and  applicability  of 
statutory  time  limit  concerning  taxpayer’s 
claim  for  state  tax  refund,  1  ALR6th  1. 
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48-5-301.  Time  for  presentation  of  returns  by  tax  receiver  or  tax 
commissioner. 


(a)  Except  as  provided  in  subsection  (b)  of  this  Code  section,  not  later 
than  April  11  in  each  year  the  tax  receiver  or  tax  commissioner  of  each 
county  shall  present  the  tax  returns  of  the  county  for  the  current  year 
to  the  county  board  of  tax  assessors. 

(b)  In  all  counties  having  a  population  of  not  less  than  81,300  nor 
more  than  89,000  according  to  the  United  States  decennial  census  of 
1990  or  any  future  such  census,  the  tax  receiver  or  tax  commissioner  of 
each  such  county  shall  present  the  tax  returns  of  the  county  for  the 
current  year  to  the  county  board  of  tax  assessors  not  later  than  March 
11  of  that  year.  (Ga.  L.  1913,  p.  123,  §  1;  Code  1933,  §  92-6902;  Ga.  L. 
1945,  p.  423,  §  1;  Code  1933,  §  91A-1431,  enacted  by  Ga.  L.  1978,  p. 
309,  §  2;  Ga.  L.  1979,  p.  538,  §  4;  Ga.  L.  1982,  p.  575,  §§  4,  11;  Ga.  L. 
1984,  p.  22,  §  48;  Ga.  L.  1992,  p.  1187,  §  1.) 


JUDICL4L  DECISIONS 


Injunction  against  unlawful  or  ar¬ 
bitrary  valuations.  —  When  an  increase 
in  the  valuations  of  realty  returned  by 
taxpayers  is  not  for  the  purpose  of  equal¬ 
izing  such  valuations,  but  is  an  unlawful 
and  arbitrary  attempt  to  provide  addi¬ 
tional  revenue  for  educational  purposes,  a 
court  may  grant  an  interlocutory  injunc¬ 
tion  against  the  making  up,  compiling,  or 
listing  of  any  report  or  digest  incorporat¬ 
ing  or  including  therein  any  increased 
assessment  or  changes  or  alterations  in 


the  returns,  and  may  enjoin  the  tax  re¬ 
ceiver  from  transmitting  to  the  depart¬ 
ment  or  the  comptroller  general  (now  com¬ 
missioner)  or  the  tax  collector  of  the 
county,  or  any  tax  authorities  of  the 
county  or  state,  any  report,  list,  or  other 
compilation  or  digest  including  or  incorpo¬ 
rating  therein  any  increase  or  change  or 
alteration  in  the  return  filed  with  the  tax 
receiver  by  any  taxpayer  thereof.  Green  v. 
Calhoun,  204  Ga.  550,  50  S.E.2d  209 
(1948). 


RESEARCH  REFERENCES 


C.J.S.  —  84  C.J.S.,  Taxation,  §  684. 

48-5-302.  Time  for  completion  of  revision  and  assessment  of 
returns;  submission  of  completed  digest  to  commis¬ 
sioner. 

Each  county  board  of  tax  assessors  shall  complete  its  revision  and 
assessment  of  the  returns  of  taxpayers  in  its  respective  county  by  July 
15  of  each  year,  except  that,  in  all  counties  providing  for  the  collection 
and  payment  of  ad  valorem  taxes  in  installments,  such  date  shall  be 
June  1  of  each  year.  The  tax  receiver  or  tax  commissioner  shall  then 
immediately  forward  one  copy  of  the  completed  digest  to  the  commis¬ 
sioner  for  examination  and  approval.  (Ga.  L.  1913,  p.  123,  §  10;  Ga.  L. 
1931,  p.  7,  §  85;  Code  1933,  §  92-6917;  Ga.  L.  1945,  p.  251,  §  1;  Code 
1933,  §  91  A- 1444,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1979,  p. 
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538,  §  5;  Ga.  L.  1982,  p.  575,  §§  5,  12;  Ga.  L.  1984,  p.  22,  §  48;  Ga.  L. 
1992,  p.  1191,  §  1;  Ga.  L.  1997,  p.  963,  §  4;  Ga.  L.  2010,  p.  878,  §  48/HB 
1387;  Ga.  L.  2015,  p.  1219,  §  13/HB  202.) 


The  2015  amendment,  effective  July 
1,  2015,  substituted  “July  15”  for  “July  1” 
in  the  first  sentence  of  this  Code  section. 

Editor’s  notes.  —  Ga.  L.  1997,  p.  963, 
§  5,  not  codified  by  the  General  Assembly, 
provides  that  the  amendment  to  this  Code 
section  shall  be  applicable  to  all  taxable 
years  on  or  after  January  1,  1998. 


Law  reviews.  —  For  article  surveying 
legislative  and  judicial  developments  in 
Georgia  local  government  law  for  1978-79, 
see  31  Mercer  L.  Rev.  155  (1979).  For 
annual  survey  of  local  government  law, 
see  58  Mercer  L.  Rev.  267  (2006). 


JUDICIAL  DECISIONS 


Purpose.  —  Statute  is  designed  to  pro¬ 
mote  method,  system,  uniformity,  and  dis¬ 
patch  of  the  work  of  tax  officials  so  that  a 
complete  digest  may  be  submitted  to  the 
state  revenue  commissioner  for  examina¬ 
tion  and  approval,  and  is  directory  only. 
Garr  v.  E.W.  Banks  Co.,  206  Ga.  831,  59 
S.E.2d  400  (1950). 

Requirement  that  the  board  com¬ 
plete  the  board’s  equalization  duties 
by  June  1  is  merely  directory;  the 

board  has  power  and  authority  to  perform 
and  complete  any  of  the  board’s  official 
duties  after  that  date.  Hence,  such  board 
has  the  right  to  retain  possession  and 
control  of  all  annual  tax  returns  until  the 
board’s  official  duty  respecting  the  returns 
is  completely  performed.  Sauls  v.  Winters, 
215  Ga.  515,  111  S.E.2d  41  (1959);  Colvard 
v.  Ridley,  219  Ga.  361,  133  S.E.2d  364 
(1963). 

Effect  on  powers  and  duties  of 
board  of  tax  assessors.  —  Statute  does 
not  deprive  boards  of  tax  assessors  of  any 
and  all  power  and  authority,  or  render  the 
boards  impotent  to  perform  their  duties 
after  June  1.  Garr  v.  E.W.  Banks  Co.,  206 
Ga.  831,  59  S.E.2d  400  (1950);  Brown  v. 
Franklin  County  Sch.  Dist.,  213  Ga.  App. 
599,  445  S.E.2d  360  (1994). 

Assessors’  failure  to  complete  the 
digest  required  by  O.C.G.A.  §  48-5-302 
did  not  mandate  their  removal,  but  this 
breach  of  duty  gave  the  commission  dis¬ 
cretion  to  remove  the  assessors.  Cashin  v. 
Hardman,  223  Ga.  App.  301,  477  S.E.2d 
433  (1996). 

Evidence  sufficient  that  assessors 
failed  to  complete  digest.  —  After  the 


members  of  a  board  of  tax  assessors  were 
removed  from  office  for,  inter  alia,  failing 
to  file  tax  digests  by  the  deadline  provided 
in  O.C.G.A.  §  48-5-302,  the  members’ 
statement  that  it  was  impossible  to  com¬ 
ply  with  the  statute  and  that  no  board  of 
tax  assessors  had  complied  with  the  stat¬ 
ute  since  1988  tacitly  admitted  the  allega¬ 
tion  against  the  assessors  and  was  suffi¬ 
cient  evidence  supporting  the  assessors’ 
removal.  Pope  v.  Bd.  of  Comm’rs,  276  Ga. 
App.  121,  622  S.E.2d  471  (2005). 

Recommendation  by  court  as  to  as¬ 
sessments  does  not  usurp  commis¬ 
sioner’s  authority.  —  When  a  court  or¬ 
der  does  not  purport  to  require  the 
commissioner  to  use  the  suggested  assess¬ 
ment  increase  factor,  but  merely  recom¬ 
mends  the  factor’s  use  by  the  commis¬ 
sioner,  it  is  not  a  usurpation  of  the 
revenue  commissioner’s  statutory  author¬ 
ity  and  duty  to  examine  and  approve  the 
tax  digest.  Alexander  v.  Blackmon,  233 
Ga.  235,  210  S.E.2d  736  (1974). 

Temporary  decree  in  equity  to  facil¬ 
itate  payment  of  taxes.  —  Trial  court  is 
only  authorized  under  the  court’s  equita¬ 
ble  power  to  fashion  a  reasonable  tempo¬ 
rary  decree  for  the  temporary  payment  of 
taxes  so  that  a  county  is  able  to  function 
until  a  new  tax  digest  is  approved.  Ander¬ 
son  v.  Blackmon,  232  Ga.  4,  205  S.E.2d 
250  (1974). 

Trial  court  has  no  authority  to  re¬ 
place  illegal  assessments  with  legal 
assessments  since  the  court  cannot  order 
the  county  to  collect  taxes  on  a  digest 
which  had  not  been  approved  by  the  com¬ 
missioner.  Anderson  v.  Blackmon,  232  Ga. 
4,  205  S.E.2d  250  (1974). 
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When  taxes  collected  and  fi.  fa.  is¬ 
sued.  —  Taxes  may  not  be  collected  or  fi. 
fa.  for  taxes  issued  until  the  digest  has 
been  submitted  to  the  commissioner,  ap¬ 
proved  by  the  commissioner,  and  returned 
to  the  county.  Colvard  v.  Ridley,  219  Ga. 
361,  133  S.E.2d  364  (1963). 

Return  to  tax  receiver  of  arbitrated 
award.  —  Return  to  the  tax  receiver  by 
the  arbitrators  of  their  award  is  sufficient 
compliance  with  the  statute,  and  it  is  the 
receiver’s  duty  to  accept  the  award  when 
properly  made  and  offered.  Clarkson  v. 
Hair,  207  Ga.  699,  64  S.E.2d  64  (1951). 

Refunds  to  taxpayers  who  pay 
prior  to  approval  of  digest.  - —  When 
taxes  are  voluntarily  paid  prior  to  ap¬ 


proval  of  the  digest  by  the  commissioner 
and  when  any  change  in  the  digest  by  the 
commissioner  results  in  overpayment  of 
taxes  due,  the  overpayment  must  be  re¬ 
funded  to  such  taxpayers.  Colvard  v. 
Ridley,  219  Ga.  361,  133  S.E.2d  364 
(1963). 

Proceedings  based  on  void  assess¬ 
ments  are  likewise  void.  —  If  the  as¬ 
sessments  made  by  the  tax  assessors  are 
null  and  void,  all  further  proceedings  in¬ 
cluding  the  review  and  approval  by  the 
commissioner  are  likewise  null  and  void 
and  completely  nugatory.  Colvard  v. 
Ridley,  219  Ga.  361,  133  S.E.2d  364 
(1963). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Invalidity  of  tax  digest  has  no  effect 
on  validity  of  taxpayer’s  return.  — 

Tax  return  of  a  property  owner  is  separate 
from  the  tax  digest  prepared  by  the  tax 


commissioner,  and  the  invalidity  of  the 
digest  has  no  effect  on  the  validity  of  the 
taxpayer’s  return.  1970  Op.  Att’y  Gen.  No. 
U70-41. 


RESEARCH  REFERENCES 


C.J.S.  —  84  C.J.S.,  Taxation,  §  608,  increase  in  assessment  or  valuation  by 
609.  board  of  equalization  or  review,  24  ALR 

ALR.  —  Notice  to  property  owners  of  331;  84  ALR  197. 

48-5-303.  Correction  of  mistakes  in  digest;  notification  of  cor¬ 
rection. 

(a)  The  county  board  of  tax  assessors  shall  have  authority  to  correct 
factual  errors  in  the  tax  digest  when  discovered  within  three  years  and 
when  such  corrections  are  of  benefit  to  the  taxpayer.  Such  corrections, 
after  approval  of  the  county  board  of  tax  assessors,  shall  be  communi¬ 
cated  to  the  taxpayer  and  notice  shall  be  provided  to  the  tax  commis¬ 
sioner. 

(b)  If  a  tax  receiver  or  tax  commissioner  makes  a  mistake  in  the 
digest  which  is  not  corrected  by  the  county  board  of  tax  assessors  or 
county  board  of  equalization,  the  commissioner,  with  the  sanction  of  the 
Governor,  shall  correct  the  mistake  by  making  the  necessary  entries  in 
the  digest  furnished  the  commissioner.  The  commissioner  shall  notify 
the  county  governing  authority  and  the  tax  collector  of  the  county  from 
which  the  digest  comes  of  the  mistake  and  correction.  (Laws  1845, 
Cobb’s  1851  Digest,  p.  1077;  Code  1863,  §  782;  Code  1868,  §  846;  Code 
1873,  §  850;  Code  1882,  §  850;  Civil  Code  1895,  §  843;  Civil  Code  1910, 
§  1101;  Code  1933,  §  92-6501;  Code  1933,  §  91A-1444.1,  enacted  by 
Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  2010,  p.  1104,  §  12-1/SB  346.) 
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48-5-304.  Conditions,  procedures,  and  limitations  on  approval 
of  tax  digests  when  assessments  in  arbitration  or  on 
appeal;  withholding  of  grants  by  Office  of  the  State 
Treasurer. 

(a)  The  commissioner  shall  not  approve  any  digest  of  any  county 
when  the  assessed  value  that  is  in  dispute  for  any  property  or 
properties  on  appeal  or  in  arbitration  exceeds  5  percent  of  the  total 
assessed  value  of  the  total  taxable  digest  of  the  county  for  the  same 
year.  In  any  year  in  which  a  complete  revaluation  or  reappraisal 
program  is  implemented,  the  commissioner  shall  not  approve  a  digest  of 
any  county  when  8  percent  or  more  of  the  assessed  value  in  dispute  is 
in  arbitration  or  on  appeal  and  8  percent  or  more  of  the  number  of 
properties  is  in  arbitration  or  on  appeal.  When  the  assessed  value  in 
dispute  on  any  one  appeal  or  arbitration  exceeds  1.5  percent  of  the  total 
assessed  value  of  the  total  taxable  digest  of  the  county  for  the  same 
year,  such  appeal  or  arbitration  may  be  excluded  by  the  commissioner 
in  making  his  or  her  determination  of  whether  the  digest  may  be 
approved  under  the  limitations  provided  for  in  this  Code  section.  Where 
appeals  have  been  filed  or  arbitrations  demanded,  the  assessment  or 
assessments  fixed  by  the  board  of  tax  assessors  shall  be  listed  together 
with  the  return  value  on  the  assessments  and  forwarded  in  a  separate 
listing  to  the  commissioner  at  the  time  the  digest  is  filed  for  examina¬ 
tion  and  approval. 

(b)  The  commissioner  shall  not  approve  any  digest  or  portion  thereof 
for  any  class  or  strata  of  property  where  evidence  exists  that  the  county 
has  substantially  failed  to  comply  with  the  provisions  of  this  title  or  the 
rules  and  regulations  of  the  commissioner  for  valuation  of  such  class  or 
strata  of  property.  The  commissioner  shall  adopt  rules  and  regulations 
to  give  effect  to  this  provision. 

(c)  The  Office  of  the  State  Treasurer  shall  withhold  any  and  all 
grants  appropriated  to  any  county  until  the  county  tax  digest  for  the 
previous  calendar  year  has  been  submitted  to  the  commissioner  as 
required  by  law.  (Ga.  L.  1971,  p.  301,  §§  1,  2;  Ga.  L.  1972,  p.  824,  §  1; 
Code  1933,  §  91A-1445,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L. 
1982,  p.  3,  §  48;  Ga.  L.  1986,  p.  747,  §  1;  Ga.  L.  1993,  p.  1402,  §  18;  Ga. 
L.  2000,  p.  136,  §  48;  Ga.  L.  2000,  p.  1705,  §  1;  Ga.  L.  2010,  p.  863, 
§  2/SB  296;  Ga.  L.  2010,  p.  1104,  §  11-1/SB  346;  Ga.  L.  2014,  p.  672, 
§  3/HB  755.) 


JUDICIAL  DECISIONS 

Authority  to  disapprove  county’s  O.C.G.A.  §  48-5-304  rested  solely  with 
digest.  —  In  an  action  challenging  a  tax  the  tax  commissioner,  who  was  not  a 
re-valuation  of  property,  the  authority  to  party.  Hooten  v.  Thomas,  297  Ga.  App. 
disapprove  the  digest  of  the  county  under  487,  677  S.E.2d  670  (2009). 
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Acceptance  of  digests  in  a  revalua¬ 
tion  year.  —  O.C.G.A.  §  48-5-304  per¬ 
mits  the  Department  of  Revenue  to  accept 
an  ad  valorem  tax  digest  submitted  for 
review  by  a  county  in  a  revaluation  year  if 
either:  (a)  the  disputed  assessed  value  of 
property  involved  in  arbitration  or  ap¬ 
peals  is  five  percent  or  less  of  the  total 


assessed  value  of  all  property  reflected  on 
the  taxable  tangible  digest;  or  (b)  the 
number  of  parcels  of  property  involved  in 
arbitration  or  appeals  is  five  percent  or 
less  of  the  total  number  of  parcels  shown 
on  the  digest.  1998  Op.  Att’y  Gen.  No. 
98-21. 


48-5-305.  Valuation  of  property  not  in  digest. 


(a)  The  county  board  of  tax  assessors  may  provide,  pursuant  to  rules 
or  regulations  promulgated  by  the  board  and  consistent  with  this 
article,  the  manner  of  ascertaining  the  fair  market  value  for  taxation  of 
any  real  or  personal  property  not  appearing  in  the  digest  of  any  year 
within  the  period  of  the  statute  of  limitations. 

(b)  It  is  the  purpose  and  intent  of  this  Code  section  to  confer  upon  the 
county  board  of  tax  assessors  full  power  and  authority  necessary  to 
have  placed  upon  the  digest  an  assessment  of  the  fair  market  value  of 
all  property  in  the  county  of  every  character  which  is  subject  to  taxation 
and  for  which  either  state  or  county  taxes  have  not  been  paid  in  full. 

(c)  Nothing  contained  in  this  Code  section  shall  apply  to  those 
persons  who  are  required  to  make  their  returns  to  the  commissioner. 
(Ga.  L.  1913,  p.  123,  §  8;  Code  1933,  §  92-6915;  Ga.  L.  1937,  p.  517,  §  5; 
Code  1933,  §  91A-1442,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L. 
1979,  p.  5,  §  41.) 


JUDICIAL  DECISIONS 


Application  of  this  part  to  persons 
who  make  returns  to  commissioner  is 
unconstitutional.  —  Because  former 
Code  1933,  §§  92-6901  and  92-6915  (see 
now  O.C.G.A.  §§  48-5-305  and  48-5-313) 
provided  that  nothing  in  former  Code 
1933,  Ch.  92  (see  now  O.C.G.A.  Pt.  2,  Art. 
5,  Ch.  5,  T.  48)  shall  apply  to  those  persons 
who  were  required  to  make  their  returns 
to  the  comptroller  general  (now  commis¬ 
sioner),  these  two  sections  expressly  ex¬ 
cluded  such  persons  from  the  benefit  of 
any  such  due  process  procedure  as  may  be 
afforded  under  former  Code  1933,  Ch.  92 
(see  now  O.C.G.A.  Pt.  2,  Art.  5,  Ch.  5,  T. 
48).  Therefore,  an  application  of  former 
Code  1933,  Ch.  92  (see  now  O.C.G.A.  Pt.  2, 
Art.  5,  Ch.  5,  T.  48)  by  the  county  board  as 
to  such  persons  contravened  the  federal 


and  state  Constitutions.  Pullman  Co.  v. 
Suttles,  187  Ga.  217,  199  S.E.  821  (1938). 

County  board  exceeded  authority. 
—  In  an  action  filed  by  a  utility  seeking 
equitable  relief  from  the  rejection  of  the 
State  Commissioner’s  fair  market  valua¬ 
tion  by  the  county  board  of  tax  assessors, 
the  trial  court  erred  in  granting  summary 
judgment  to  a  county  board  of  tax  asses¬ 
sors;  the  board  exceeded  the  board’s  au¬ 
thority  when,  in  the  course  of  making  a 
final  assessment  of  a  utility’s  property,  it 
not  only  substituted  the  board’s  own  as¬ 
sessment  ratio,  but  also  the  board’s  own 
fair  market  value  for  those  calculated  by 
the  State  Commissioner  as  a  final  assess¬ 
ment  could  not  include  a  reappraisal  of 
the  fair  market  value  of  a  taxpayer  re¬ 
quired  to  make  a  return  to  the  state.  Ga. 
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Power  Co.  v.  Monroe  County,  284  Ga.  App. 
707,  644  S.E.2d  882  (2007),  aff’d,  283  Ga. 
12,  655  S.E.2d  817  (2008). 

Subpoena  of  personal  property  tax 
returns  by  the  county  board  of  tax  asses¬ 


sors  was  a  proper  means  of  determining 
unreturned  property  tax  liability.  Eckerd 
Corp.  v.  Fayette  County  Bd.  of  Tax  Asses¬ 
sors,  220  Ga.  App.  454,  469  S.E.2d  285 
(1996). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Assessment  of  unreturned  personal 
property.  —  County  tax  assessors  may 
assess  unreturned  personal  property  dis¬ 
covered  in  the  audit  for  all  tax  years 
within  the  seven  year  period  of  limitation 
pertinent  to  property  tax  liabilities.  1987 
Op.  Att’y  Gen.  No.  U87-13. 

Assessment  of  returned  but  under¬ 
valued  property.  —  Property  that  has 
been  returned  may  only  be  revalued  in 
accordance  with  O.C.G.A.  §  48-5-306  if 
the  county  board  of  tax  assessors  has  not 
previously  rendered  a  final  assessment  of 
that  property  pursuant  to  that  Code  sec¬ 


tion.  1987  Op.  Att’y  Gen.  No.  U87-13, 
rescinding  and  superseding  Op.  Att’y  Gen. 
1961,  p.  482  insofar  as  it  suggests  that 
returned  property  may  be  revalued  and 
reassessed  at  any  time  within  the  appli¬ 
cable  period  of  limitation. 

Invalidity  of  tax  digest  has  no  effect 
on  validity  of  taxpayer’s  return.  — 
Tax  return  of  a  property  owner  is  separate 
from  the  tax  digest  prepared  by  the  tax 
commissioner,  and  the  invalidity  of  the 
digest  has  no  effect  on  the  validity  of  the 
taxpayer’s  return.  1970  Op.  Att’y  Gen.  No. 
U70-41. 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State 
and  Local  Taxation,  §  619. 

C.J.S.  —  84  C.J.S.,  Taxation,  §  607. 

ALR.  —  Notice  to  property  owners  of 
increase  in  assessment  or  valuation  by 
board  of  equalization  or  review,  24  ALR 
331;  84  ALR  197. 


Outstanding  lease  as  affecting  taxable 
value  of  property  against  owner,  30  ALR 
361. 

Power  of  board  of  tax  review  to  receive 
evidence  as  to  assessable  value,  without 
notice  to  taxpayer,  113  ALR  990. 


48-5-306.  Annual  notice  of  current  assessment;  contents;  post¬ 
ing  notice;  new  assessment  description. 


(a)  Method  of  giving  annual  notice  of  current  assessment  to 
taxpayer.  Each  county  board  of  tax  assessors  may  meet  at  any  time  to 
receive  and  inspect  the  tax  returns  to  be  laid  before  it  by  the  tax 
receiver  or  tax  commissioner.  The  board  shall  examine  all  the  returns  of 
both  real  and  personal  property  of  each  taxpayer,  and  if  in  the  opinion 
of  the  board  any  taxpayer  has  omitted  from  such  taxpayer’s  returns  any 
property  that  should  be  returned  or  has  failed  to  return  any  of  such 
taxpayer’s  property  at  its  fair  market  value,  the  board  shall  correct  the 
returns,  assess  and  fix  the  fair  market  value  to  be  placed  on  the 
property,  make  a  note  of  such  assessment  and  valuation,  and  attach  the 
note  to  the  returns.  The  board  shall  see  that  all  taxable  property  within 
the  county  is  assessed  and  returned  at  its  fair  market  value  and  that 
fair  market  values  as  between  the  individual  taxpayers  are  fairly  and 
justly  equalized  so  that  each  taxpayer  shall  pay  as  nearly  as  possible 
only  such  taxpayer’s  proportionate  share  of  taxes.  The  board  shall  give 
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annual  notice  to  the  taxpayer  of  the  current  assessment  of  taxable  real 
property.  When  any  corrections  or  changes,  including  valuation  in¬ 
creases  or  decreases,  or  equalizations  have  been  made  by  the  board  to 
personal  property  tax  returns,  the  board  shall  give  written  notice  to  the 
taxpayer  of  any  such  changes  made  in  such  taxpayer’s  returns.  The 
annual  notice  may  be  given  personally  by  leaving  the  notice  at  the 
taxpayer’s  dwelling  house,  usual  place  of  abode,  or  place  of  business 
with  some  person  of  suitable  age  and  discretion  residing  or  employed  in 
the  house,  abode,  or  business,  or  by  sending  the  notice  through  the 
United  States  mail  as  first-class  mail  to  the  taxpayer’s  last  known 
address.  The  taxpayer  may  elect  in  writing  to  receive  all  such  notices 
required  under  this  Code  section  by  electronic  transmission  if  electronic 
transmission  is  made  available  by  the  county  board  of  tax  assessors. 
When  notice  is  given  by  mail,  the  county  board  of  tax  assessors’  return 
address  shall  appear  in  the  upper  left  corner  of  the  face  of  the  mailing 
envelope  and  with  the  United  States  Postal  Service  endorsement 
“Return  Service  Requested”  and  the  words  “Official  Tax  Matter”  clearly 
printed  in  boldface  type  in  a  location  which  meets  United  States  Postal 
Service  regulations. 

(b)  Contents  of  notice. 

(1)  The  annual  notice  of  current  assessment  required  to  be  given 
by  the  county  board  of  tax  assessors  under  subsection  (a)  of  this  Code 
section  shall  be  dated  and  shall  contain  the  name  and  last  known 
address  of  the  taxpayer.  The  annual  notice  shall  conform  with  the 
state-wide  uniform  assessment  notice  which  shall  be  established  by 
the  commissioner  by  rule  and  regulation  and  shall  contain: 

(A)  The  amount  of  the  previous  assessment; 

(B)  The  amount  of  the  current  assessment; 

(C)  The  year  for  which  the  new  assessment  is  applicable; 

(D)  A  brief  description  of  the  assessed  property  broken  down  into 
real  and  personal  property  classifications; 

(E)  The  fair  market  value  of  property  of  the  taxpayer  subject  to 
taxation  and  the  assessed  value  of  the  taxpayer’s  property  subject 
to  taxation  after  being  reduced; 

(F)  The  name,  phone  number,  and  contact  information  of  the 
person  in  the  assessors’  office  who  is  administratively  responsible 
for  the  handling  of  the  appeal  and  who  the  taxpayer  may  contact  if 
the  taxpayer  has  questions  about  the  reasons  for  the  assessment 
change  or  the  appeals  process; 

(G)  If  available,  the  website  address  of  the  office  of  the  county 
board  of  tax  assessors;  and 
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(H)  A  statement  that  all  documents  and  records  used  to  deter¬ 
mine  the  current  value  are  available  upon  request. 

(2) (A)  In  addition  to  the  items  required  under  paragraph  (1)  of  this 
subsection,  the  notice  shall  contain  a  statement  of  the  taxpayer’s 
right  to  an  appeal  and  an  estimate  of  the  current  year’s  taxes  for  all 
levying  authorities  which  shall  be  in  substantially  the  following 
form: 

“The  amount  of  your  ad  valorem  tax  bill  for  this  year  will  be  based 
on  the  appraised  and  assessed  values  specified  in  this  notice.  You 
have  the  right  to  appeal  these  values  to  the  county  board  of  tax 
assessors.  At  the  time  of  filing  your  appeal  you  must  select  one  of 
the  following  options: 

(i)  An  appeal  to  the  county  board  of  equalization  with  appeal 
to  the  superior  court; 

(ii)  To  arbitration  without  an  appeal  to  the  superior  court;  or 

(iii)  For  a  parcel  of  nonhomestead  property  with  a  fair  market 
value  in  excess  of  $750,000.00,  or  for  one  or  more  account 
numbers  of  wireless  property  as  defined  in  subparagraph 
(e.l)(l)(B)  of  Code  Section  48-5-311  with  an  aggregate  fair 
market  value  in  excess  of  $750,000.00,  to  a  hearing  officer  with 
appeal  to  the  superior  court. 

If  you  wish  to  file  an  appeal,  you  must  do  so  in  writing  no  later  than 
45  days  after  the  date  of  this  notice.  If  you  do  not  file  an  appeal  by 
this  date,  your  right  to  file  an  appeal  will  be  lost.  For  further 
information  on  the  proper  method  for  filing  an  appeal,  you  may 
contact  the  county  board  of  tax  assessors  which  is  located  at:  (insert 
address)  and  which  may  be  contacted  by  telephone  at:  (insert 
telephone  number).” 

(B)  The  notice  shall  also  contain  the  following  statements  in  bold 
print: 

“The  estimate  of  your  ad  valorem  tax  bill  for  the  current  year  is 
based  on  the  previous  or  most  applicable  year’s  millage  rate  and 
the  fair  market  value  contained  in  this  notice.  The  actual  tax  bill 
you  receive  may  be  more  or  less  than  this  estimate.  This  estimate 
may  not  include  all  eligible  exemptions.” 

(3)  The  annual  notice  required  under  this  Code  section  shall  be 
mailed  no  later  than  July  1;  provided,  however,  that  the  annual  notice 
required  under  this  Code  section  may  be  sent  later  than  July  1  for  the 
purpose  of  notifying  property  owners  of  corrections  and  mapping 
changes. 

(c)  Posting  notice  on  certain  conditions.  In  all  cases  where  a 
notice  is  required  to  be  given  to  a  taxpayer  under  subsection  (a)  of  this 
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Code  section,  if  the  notice  is  not  given  to  the  taxpayer  personally  or  if 
the  notice  is  mailed  but  returned  undelivered  to  the  county  board  of  tax 
assessors,  then  a  notice  shall  be  posted  in  front  of  the  courthouse  door 
or  shall  be  posted  on  the  website  of  the  office  of  the  county  board  of  tax 
assessors  for  a  period  of  30  days.  Each  posted  notice  shall  contain  the 
name  of  the  owner  liable  to  taxation,  if  known,  or,  if  the  owner  is 
unknown,  a  brief  description  of  the  property  together  with  a  statement 
that  the  assessment  has  been  made  or  the  return  changed  or  altered,  as 
the  case  may  be,  and  the  notice  need  not  contain  any  other  information. 
The  judge  of  the  probate  court  of  the  county  shall  make  a  certificate  as 
to  the  posting  of  the  notice.  Each  certificate  shall  be  signed  by  the  judge 
and  shall  be  recorded  by  the  county  board  of  tax  assessors  in  a  book 
kept  for  that  purpose.  A  certified  copy  of  the  certificate  of  the  judge  duly 
authenticated  by  the  secretary  of  the  board  shall  constitute  prima-facie 
evidence  of  the  posting  of  the  notice  as  required  by  law. 

(d)  Records  and  information  availability.  Notwithstanding  the 
provisions  of  Code  Section  50-18-71,  in  the  case  of  all  public  records  and 
information  of  the  county  board  of  tax  assessors  pertaining  to  the 
appraisal  and  assessment  of  real  property: 

(1)  The  taxpayer  may  request,  and  the  county  board  of  tax  asses¬ 
sors  shall  provide  within  ten  business  days,  copies  of  such  public 
records  and  information,  including,  but  not  limited  to,  a  description  of 
the  methodology  used  by  the  board  of  tax  assessors  in  setting  the 
property’s  fair  market  value,  all  documents  reviewed  in  making  the 
assessment,  the  address  and  parcel  identification  number  of  all  real 
property  utilized  as  qualified  comparable  properties,  and  all  factors 
considered  in  establishing  the  new  assessment,  at  a  uniform  copying 
fee  not  to  exceed  25$  per  page; 

(2)  No  additional  charges  or  fees  may  be  collected  from  the 
taxpayer  for  reasonable  search,  retrieval,  or  other  administrative 
costs  associated  with  providing  such  public  records  and  information; 
and 

(3) (A)  The  superior  courts  of  this  state  shall  have  jurisdiction  in 
law  and  in  equity  to  entertain  actions  against  the  board  of  tax 
assessors  to  enforce  compliance  with  the  provisions  of  this  subsec¬ 
tion. 

(B)  In  any  action  brought  to  enforce  the  provisions  of  this 
subsection  in  which  the  court  determines  that  either  party  acted 
without  substantial  justification  either  in  not  complying  with  this 
subsection  or  in  instituting  the  litigation,  the  court  shall,  unless  it 
finds  that  special  circumstances  exist,  assess  in  favor  of  the 
complaining  party  reasonable  attorney’s  fees  and  other  litigation 
costs  reasonably  incurred.  Whether  the  position  of  the  complaining 
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party  was  substantially  justified  shall  be  determined  on  the  basis 
of  the  record  as  a  whole  which  is  made  in  the  proceeding  for  which 
fees  and  other  expenses  are  sought. 

(e)  Description  of  current  assessment.  The  notice  required  by 
this  Code  section  shall  be  accompanied  by  a  simple,  nontechnical 
description  of  the  basis  for  the  current  assessment. 

(f)  Rules  and  regulations.  The  commissioner  shall  promulgate 
such  rules  and  regulations  as  may  be  necessary  for  the  administration 
of  this  Code  section.  (Ga.  L.  1913,  p.  123,  §  6;  Code  1933,  §  92-6911;  Ga. 
L.  1937,  p.517,  §  2;  Ga.  L.  1970,  p.  580,  §  1;  Ga.  L.  1971,  p.  33,  §  1;  Ga. 
L.  1972,  p.  1114,  §  5;  Ga.  L.  1974,  p.  609,  §  1;  Ga.  L.  1975,  p.  1083,  §  2; 
Ga.  L.  1976,  p.  518,  §  2;  Code  1933,  §  91A-1448,  enacted  by  Ga.  L. 
1978,  p.  309,  §  2;  Ga.  L.  1985,  p.  1262,  §  2;  Ga.  L.  1994,  p.  1823,  §  1; 
Ga.  L.  1999,  p.  1043,  §  2;  Ga.  L.  1999,  p.  1212,  §  1;  Ga.  L.  2009,  p.  27, 
§  4/SB  55;  Ga.  L.  2009,  p.  216,  §  2C/SB  240;  Ga.  L.  2010,  p.  1104, 
§  1-1/SB  346;  Ga.  L.  2015,  p.  1219,  §  14/HB  202;  Ga.  L.  2017,  p.  774, 
§  48/HB  323.) 


The  2015  amendment,  effective  Janu¬ 
ary  1,  2016,  in  division  (b)(2(A)(iii),  sub¬ 
stituted  “$750,000.00,  or  for  one  or  more 
account  numbers  of  wireless  property  as 
defined  in  subparagraph  (e.  1)(1)(B)  of 
Code  Section  48-5-311  with  an  aggregate 
fair  market  value  in  excess  of 
$750,000.00”  for  “$1  million”;  in  subpara¬ 
graph  (b)(2)(B),  substituted  “statements” 
for  “statement”  in  the  introductory  lan¬ 
guage  and  inserted  “or  most  applicable”  in 
the  first  sentence  of  the  notice;  and,  in 
subsection  (d),  in  paragraph  (1),  inserted 
“a  description  of  the  methodology  used  by 
the  board  of  tax  assessors  in  setting  the 
property’s  fair  market  value,”  deleted 
“and”  from  the  end,  in  paragraph  (2), 
added  “;  and”  to  the  end,  and  added  para¬ 
graph  (3). 

The  2017  amendment,  effective  May 
9,  2017,  part  of  an  Act  to  revise,  modern¬ 
ize,  and  correct  the  Code,  added  the 
catchline  at  the  beginning  of  subsection 

(f). 

Editor’s  notes.  —  Ga.  L.  1985,  p.  1262, 
§  3,  not  codified  by  the  General  Assembly, 
provided  that  that  Act  would  apply  to  tax 
bills  and  assessment  notices  mailed  on  or 
after  January  1,  1986. 


Ga.  L.  1999,  p.  1043,  §  4,  not  codified  by 
the  General  Assembly,  provides  that  the 
amendment  to  this  Code  section  shall  be 
applicable  to  all  assessments  and  proceed¬ 
ings  commenced  on  or  after  January  1, 
2000. 

Ga.  L.  1999,  p.  1212,  §  2,  not  codified  by 
the  General  Assembly,  provides  that  the 
amendment  to  this  Code  section  shall  be 
applicable  to  all  taxable  years  beginning 
on  or  after  January  1,  2000. 

Ga.  L.  2009,  p.  27,  §  5/SB  55,  not  codi¬ 
fied  by  the  General  Assembly,  provides,  in 
part,  that  the  amendment  to  this  Code 
section  shall  be  applicable  to  all  taxable 
years  beginning  on  or  after  January  1, 
2009. 

Law  reviews.  —  For  article  surveying 
legislative  and  judicial  developments  in 
Georgia  local  government  law  for  1978-79, 
see  31  Mercer  L.  Rev.  155  (1979).  For 
article,  “Procedure  and  Problems  in  Geor¬ 
gia  Ad  Valorem  Tax  Appeals,”  see  26  Ga. 
St.  B.  J.  98  (1990).  For  survey  article  on 
local  government  law,  see  67  Mercer  L. 
Rev.  147  (2015). 

For  note  on  the  1999  amendment  to  this 
Code  section,  see  16  Ga.  St.  U.  L.  Rev.  223 
(1999). 


632 


48-5-306 


AD  VALOREM  TAXATION  OF  PROPERTY 


48-5-306 


JUDICIAL  DECISIONS 


Analysis 

General  Consideration 
Valuation  of  Property 
Notice 

General  Consideration 

Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  deci¬ 
sions  under  Ga.  L.  1931,  p.  7,  §  85  are 
included  in  the  annotations  for  this  Code 
section. 

Subsection  (a)  of  O.C.G.A. 
§  48-5-306  does  not  require  tax  asses¬ 
sors  to  use  any  definite  system  or 
method,  but  demands  only  that  valua¬ 
tions  be  just  and  that  the  valuations  be 
fairly  and  justly  equalized  among  the  in¬ 
dividual  taxpayers  according  to  the  best 
information  obtainable.  Rogers  v.  DeKalb 
County  Bd.  of  Tax  Assessors,  247  Ga.  726, 
279  S.E.2d  223  (1981). 

Subsection  (a)  of  O.C.G.A. 
§  48-5-306  permits  the  board  to  audit 
and  make  changes  to  a  taxpayer’s  return 
with  regard  to  personalty  omitted  and 
personalty  that  has  been  returned  and 
undervalued.  Eckerd  Corp.  v.  Coweta 
County  Bd.  of  Tax  Assessors,  228  Ga.  App. 
94,  491  S.E.2d  173  (1997). 

Statute  establishes  the  procedure 
for  securing  tax  uniformity  in  a 
county.  Hawes  v.  Conner,  224  Ga.  567, 
163  S.E.2d  724  (1968). 

Import  of  this  statute  is  to  ensure 
that  the  burden  of  taxation  is  spread 
evenly  over  the  taxpayers,  according  to  a 
fair  valuation  (now  fair  market  value)  of 
their  property  holdings.  Allen  v.  Norris, 
148  Ga.  App.  261,  251  S.E.2d  145  (1978). 

Application  to  persons  who  make 
returns  to  commissioner  is  unconsti¬ 
tutional.  —  Because  former  Code  1933, 
§§  92-6901  and  92-6915  (see  now 
O.C.G.A.  §§  48-5-305  and  48-5-306)  pro¬ 
vided  that  nothing  in  former  Code  1933, 
Ch.  92  (see  now  O.C.G.A.  Pt.  2,  Art.  5,  Ch. 
5,  T.  48)  shall  apply  to  those  persons  who 
were  required  to  make  their  returns  to  the 
comptroller  general  (now  commissioner), 
these  two  sections,  therefore,  expressly 
excluded  such  persons  from  the  benefit  of 
any  such  due  process  procedure  as  may  be 


afforded  under  former  Code  1933,  Ch.  92 
(see  now  O.C.G.A.  Pt.  2,  Art.  5,  Ch.  5,  T. 
48).  Therefore,  an  application  of  former 
Code  1933,  Ch.  92  (see  now  O.C.G.A.  Pt.  2, 
Art.  5,  Ch.  5,  T.  48)  by  the  county  board  as 
to  such  persons  contravened  the  federal 
and  state  Constitutions.  Pullman  Co.  v. 
Suttles,  187  Ga.  217,  199  S.E.  821  (1938). 

Action  of  board  outside  the  board’s 
authority  is  void  when  the  board  of  tax 
assessors  acts  arbitrarily  and  beyond  the 
scope  of  the  board’s  authority,  there  is  no 
sound  distinction  between  a  situation 
when  the  board  raises  the  valuations  of  all 
the  taxpayers  in  order  to  obtain  additional 
revenue  for  school  purposes,  or  when  the 
board  lowers  all  the  valuations  by  a  cer¬ 
tain  percent  in  order  to  reduce  taxes.  In  so 
doing,  the  board’s  action  is  outside  their 
authority  and  hence  void.  Cross  v.  Miller, 
221  Ga.  579,  146  S.E.2d  279  (1965). 

Trial  court  did  not  err  in  denying  the 
plaintiff’s  request  for  a  mandamus  nisi 
because  the  Open  Records  Act,  O.C.G.A. 
§  50-14-1  et  seq.,  was  not  available  to 
enforce  compliance  with  the  plaintiff’s  re¬ 
quests  for  information  from  the  county 
board  of  tax  assessors  regarding  property 
tax  assessments  as  those  requests  were 
made  pursuant  to  O.C.G.A.  §  48-5-306 
and  not  the  Open  Records  Act.  Hansen  v. 
DeKalb  County  Board  of  Tax  Assessors, 
295  Ga.  385,  761  S.E.2d  35  (2014). 

If  assessment  action  displeases  a 
taxpayer,  the  taxpayer’s  remedy  is 
arbitration  as  provided  in  former  Code 
1933,  §  92-6912  (see  now  O.C.G.A. 

§  48-5-311).  Hawes  v.  Conner,  224  Ga. 
567,  163  S.E. 2d  724  (1968). 

Injunction  against  unlawful  or  ar¬ 
bitrary  valuations.  —  When  an  increase 
in  the  valuations  of  realty  returned  by 
taxpayers  is  not  for  the  purpose  of  equal¬ 
izing  such  valuations,  but  is  an  unlawful 
and  arbitrary  attempt  to  provide  addi¬ 
tional  revenue  for  educational  purposes,  a 
court  may  grant  an  interlocutory  injunc¬ 
tion  against  the  making  up,  compiling,  or 
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listing  of  any  report  or  digest  incorporat¬ 
ing  or  including  therein  any  increased 
assessment  or  changes  or  alterations  in 
the  returns,  and  may  enjoin  the  tax  re¬ 
ceiver  from  transmitting  to  the  depart¬ 
ment  or  the  comptroller  general  or  the  tax 
collector  of  the  county,  or  any  tax  author¬ 
ities  of  the  county  or  state  any  report,  list, 
or  other  compilation  or  digest  including  or 
incorporating  therein  any  increase  or 
change  or  alteration  in  the  return  filed 
with  the  tax  receiver  by  any  taxpayer 
thereof.  Green  v.  Calhoun,  204  Ga.  550,  50 
S.E.2d  209  (1948). 

Right  to  appeal  penalty  assess¬ 
ment.  —  Assessment  of  a  penalty  for  a 
breach  of  a  conservation  use  covenant  is 
an  assessment  for  which  a  property  owner 
has  the  right  to  appeal  pursuant  to 
O.C.G.A.  §  48-5-311,  and  the  failure  of 
the  county  board  of  assessment  to  provide 
notice  of  the  property  owner’s  right  to 
appeal  was  in  error.  Oconee  County  Bd.  of 
Tax  Assessors  v.  Thomas,  282  Ga.  422,  651 
S.E.2d  45  (2007). 

Requirements  from  county  board  of 
tax  assessors  regarding  information 
requests.  —  Trial  court  did  not  err  in 
denying  the  plaintiff’s  request  for  a  man¬ 
damus  nisi  because  the  plaintiff’s  request 
for  mandamus  was  unsupportable  as  a 
matter  of  law  as  it  was  undisputed  that 
the  county  board  of  tax  assessors  provided 
various  documents  in  response  to  the 
plaintiff’s  information  requests  regarding 
property  tax  assessments,  and  the  plain¬ 
tiff’s  demands  for  supplementation  of  the 
responses  and  an  explanation  of  those 
responses  in  a  recorded  meeting  session 
strayed  far  beyond  what  was  required  by 
O.C.G.A.  §  48-5-306.  Hansen  v.  DeKalb 
County  Board  of  Tax  Assessors,  295  Ga. 
385,  761  S.E.2d  35  (2014). 

Cited  in  Chatham  County  Bd.  of  Asses¬ 
sors  v.  Jepson,  261  Ga.  App.  771,  584 
S.E.2d  22  (2003);  Ferdinand  v.  City  of  East 
Point,  288  Ga.  App.  152,  653  S.E.2d  529 
(2007);  Coffman  Grading  Co.  v.  Forsyth 
County,  303  Ga.  App.  836,  695  S.E.2d  310 
(2010). 

Valuation  of  Property 

Proper  assessment  required  as  part 
of  tax  enforcement  proceedings.  —  As¬ 


sessment  made  in  the  manner  prescribed 
by  the  statute  is  indispensable  in  proceed¬ 
ings  to  enforce  the  collection  of  taxes. 
Colvard  v.  Ridley,  218  Ga.  490,  128  S.E.2d 
732  (1962). 

Duty  to  ensure  just  and  fair  valua¬ 
tion  of  property  and  proportionate 
distribution  of  taxes.  —  It  is  the  duty  of 
the  board  of  tax  assessors  to  see  that  all 
taxable  property  within  the  county  is  re¬ 
turned  and  assessed  for  taxes  at  the  prop¬ 
erty’s  just  and  fair  value  (now  fair  market 
value)  and  that  valuations  as  between  the 
individual  taxpayers  are  fairly  and  justly 
equalized  so  that  each  taxpayer  shall  pay 
as  near  as  may  be  only  the  taxpayer’s 
proportionate  share  of  taxes.  Colvard  v. 
Ridley,  218  Ga.  490,  128  S.E.2d  732 
(1962);  Register  v.  Langdale,  226  Ga.  82, 
172  S.E.2d  620  (1970). 

Property  in  same  class  to  be  valued 
by  same  standard  or  system.  —  Tax 
assessors  must  use  the  same  standard  or 
system  in  determining  and  fixing  taxable 
value  of  all  property  of  the  same  class. 
Colvard  v.  Ridley,  218  Ga.  490,  128  S.E.2d 
732  (1962). 

Taxation  within  class  must  be  uni¬ 
form,  equal,  and  by  same  standard.  — 

Taxation  of  all  kinds  of  property  of  the 
same  class  must  be  uniform  and  by  the 
same  standard  of  valuation,  equally  with 
other  taxable  property  of  the  same  class. 
Champion  Papers,  Inc.  v.  Williams,  221 
Ga.  345,  144  S.E.2d  514  (1965). 

What  valuation  methods  autho¬ 
rized.  —  Tax  assessors  may  use  any  sys¬ 
tem,  method,  cadastral  survey,  books, 
available  lists  of  valuations  of  types  of 
property,  city  valuations,  or  other  instru¬ 
ments,  or  other  information  obtainable, 
provided  such  information  is  the  best  in¬ 
formation  available  in  the  assessors  fixing 
of  just  and  fair  valuation  (now  fair  market 
value)  of  the  property  assessed,  and  pro¬ 
vided  that  the  taxation  as  between  indi¬ 
vidual  taxpayers  is  justly  and  fairly  equal¬ 
ized.  Right  v.  Gilliard,  214  Ga.  445,  105 
S.E.2d  333  (1958);  Colvard  v.  Ridley,  218 
Ga.  490,  128  S.E.2d  732  (1962). 

Tax  assessors  are  authorized  to  fix 
fair  market  value  from  the  best  infor¬ 
mation  obtainable.  This  does  not  re¬ 
quire  the  tax  assessors  to  use  any  definite 
system  or  method,  but  demands  only  that 
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the  valuations  be  just  and  that  the  valua¬ 
tions  be  fairly  and  justly  equalized  among 
the  individual  taxpayers,  according  to  the 
best  information  obtainable.  Right  v. 
Gilliard,  214  Ga.  445,  105  S.E.2d  333 
(1958);  Colvard  v.  Ridley,  218  Ga.  490,  128 
S.E.2d  732  (1962). 

Use  of  cadastral  surveys  in  equaliz¬ 
ing  values  for  taxation.  —  Authority 
granted  by  Ga.  L.  1941,  p.  382  and  Ga.  L. 
1951,  p.  85  to  tax  assessors  to  use  infor¬ 
mation  based  upon  a  cadastral  survey  in 
equalizing  values  for  taxation  is  not  a 
substitution  of  the  survey  for  the  discre¬ 
tion  of  the  assessors.  Hutchins  v.  Candler, 
209  Ga.  415,  73  S.E.2d  191  (1952). 

Valuations  not  voided  by  failure  to 
use  past  methods.  —  Duties  placed  on 
the  board  of  tax  assessors  do  not  require 
the  use  of  any  definite  system  or  method, 
but  demand  only  that  the  valuations  be 
just  and  fair  (now  fair  market  value)  and 
that  the  valuations  be  justly  and  fairly 
equalized  among  taxpayers.  The  failure  to 
use  any  particular  system,  method,  cadas¬ 
tral  survey,  book,  or  other  instruments 
used  in  the  past  to  derive  values  would  not 
in  any  way  render  void  the  valuations 
placed  on  such  property  by  the  assessors. 
Hutchins  v.  Williams,  212  Ga.  754,  95 
S.E.2d  674  (1956). 

Property  valuation  may  be  in¬ 
creased  even  if  property  not  further 
improved.  —  Tax  authorities  are  not 
prevented  from  increasing  the  valuation 
by  the  fact  that  the  property  has  been 
returned  for  a  lower  valuation  in  the  past, 
and  that  there  have  been  no  improve¬ 
ments  thereon,  or  that  no  particular  fixed 
system  was  used  to  derive  the  valuation 
as  long  as  there  is  a  just  and  fair  valuation 
(now  fair  market  valuation)  and  the  valu¬ 
ation  as  between  individual  taxpayers  is 
justly  and  fairly  equalized.  Whitehead  v. 
Henson,  115  Ga.  App.  81,  153  S.E.2d  581, 
rev’d  on  other  grounds,  223  Ga.  329,  155 
S.E.2d  391  (1967). 

Reevaluation  and  reassessment  of 
only  rural  real  estate  of  25  acres  or 
more  did  not  constitute  an  impermissible 
spot  or  piecemeal  reappraisal.  Harrington 
v.  Baldwin  County  Bd.  of  Tax  Assessors, 
214  Ga.  App.  178,  447  S.E.2d  300  (1994). 

Piecemeal  or  spot  reappraisals 
which  follow  a  general  appraisal  of 


residential  property  throughout  the  juris¬ 
diction  and  which  results  in  a  significant 
increase  in  taxes  without  regard  to  any 
equalization  between  taxpayers  is  con¬ 
trary  to  the  statutory  mandate  and  void. 
Thorpe  v.  Benham,  161  Ga.  App.  116,  289 
S.E.2d  275  (1982);  Dade  County  v. 
Eldridge,  229  Ga.  App.  401,  494  S.E.2d 
106  (1997). 

Valuation  of  leasehold  estates.  — 

Trial  court  erred  in  dismissing  for  failure 
to  state  a  claim  upon  which  relief  could  be 
granted  a  taxpayer’s  petition  seeking  a 
declaration  that  the  valuation  method  a 
county  board  of  assessors  and  the  devel¬ 
opment  authority  of  the  county  used  for 
leasehold  estates  arising  from  a  local  de¬ 
velopment  authority  sale-leaseback  bond 
transaction  was  illegal  and  in  granting 
the  authority’s  motion  for  judgment  on  the 
pleadings  because  the  taxpayer  made  ma¬ 
terial  allegations  that  could  be  supported 
by  admissible  evidence  on  the  issue  of 
whether  the  valuation  method  fairly  and 
justly  approximated  the  fair  market  value 
of  a  bond  transaction  leasehold  estate, 
and  the  board  and  authority  failed  to  show 
that  they  were  clearly  entitled  to  judg¬ 
ment;  although  O.C.G.A.  §  36-80-16. 1(e) 
gave  county  boards  of  tax  assessors  au¬ 
thority  to  use  simplified  methods  for  de¬ 
termining  the  value  of  a  bond  transaction 
leasehold  estate,  the  statute  did  not  re¬ 
lieve  the  board  and  authority  from  their 
duty  to  value  the  leasehold  estate  at  the 
estate’s  fair  market  value,  and  any  con¬ 
tention  that  the  statute  did  allow  the 
board  and  authority  to  value  a  bond  trans¬ 
action  leasehold  estate  at  less  than  the 
estate’s  fair  market  value  would  make  the 
statute  illegal  and  unconstitutional.  Sher¬ 
man  v.  Fulton  County  Bd.  of  Assessors, 
288  Ga.  88,  701  S.E.2d  472  (2010). 

Failure  to  show  entitlement  to  man¬ 
damus  relief.  —  In  a  taxpayer’s  suit 
against  a  county  and  officials  (the  county), 
the  court  upheld  the  grant  of  summary 
judgment  to  the  county  because  the  tax¬ 
payer’s  mandamus  claims  failed  for  the 
simple  reason  that  the  claim  adduced  no 
evidence  that  any  actual  assessment  of 
any  particular  property  was  other  than  at 
fair  market  value  or  that  the  county  had 
failed  to  comply  with  the  county’s  legal 
duty  to  see  that  all  taxable  property 
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Valuation  of  Property  (Cont’d) 

within  the  county  is  assessed  and  re¬ 
turned  for  taxes  at  the  property’s  fair 
market  value.  SJN  Props.,  LLC  v.  Fulton 
County  Bd.  of  Assessors,  296  Ga.  793,  770 
S.E.2d  832  (2015). 

Notice 

Purpose  of  notice  requirements.  — 

Purpose  of  the  notice  required  by  this 
statute  is  to  give  the  taxpayer  an  oppor¬ 
tunity  to  exercise  the  taxpayer’s  right  to 
challenge  the  change  by  an  appeal  to  the 
board  of  equalization.  Oxford  v.  City  of 
Waycross,  241  Ga.  159,  243  S.E.2d  881 
(1978). 

Notice  provisions  to  be  strictly  con¬ 
strued.  —  Statute  providing  for  notice 
when,  for  failure  of  service,  a  person  may 
be  deprived  of  the  person’s  property  must 
be  strictly  construed.  Gilmore  v.  Curry, 
225  Ga.  483,  170  S.E.2d  31  (1969). 

When  a  reassessment  notice  was  prop¬ 
erly  mailed  to  a  taxpayer  pursuant  to 
O.C.G.A.  §  48-5-306  and  the  taxpayer’s 
request  for  a  late  appeal  was  denied  by 
the  board  of  tax  assessors,  the  taxpayers 
were  not  entitled  to  declaratory  relief  or  to 
mandamus  because  O.C.G.A.  §  48-5-311 
prescribes  a  time  limit  for  filing  appeals, 
the  appeal  was  not  filed  within  that  pe¬ 
riod,  and  the  board  was  powerless  to  ex¬ 
tend  the  period.  Dillard  v.  Denson,  243  Ga. 
App.  458,  533  S.E.2d  101  (2000). 

Required  contents  of  notice.  —  Stat¬ 
ute  requires  that  the  taxpayer  be  told  of 
the  time  period  in  which  an  appeal  may  be 
demanded,  and  statement  on  the  notice  of 
assessment  that  the  assessment  will  be¬ 
come  final  if  not  protested  as  provided  by 
law  did  not  comply  with  the  statutory 
requirement.  Ledbetter  Trucks,  Inc.  v. 
Floyd  County  Bd.  of  Tax  Assessors,  240 
Ga.  791,  242  S.E.2d  596  (1978). 

Relation  to  §  48-5-7.2(e).  —  O.C.G.A. 
§  48-5-7. 2(e)  expressly  requires  a  tax 
board,  upon  denying  an  application  for 
preferential  assessment,  to  notify  the  ap¬ 
plicant  in  the  same  manner  that  notices  of 
assessment  are  given  pursuant  to 
O.C.G.A.  §  48-5-306,  and  appeals  from 
the  denial  of  an  application  for  preferen¬ 
tial  assessment  by  the  board  of  tax  asses¬ 
sors  shall  be  made  in  the  same  manner 


that  other  property  tax  appeals  are  made 
pursuant  to  O.C.G.A.  §  48-5-311;  in  light 
of  a  tax  board’s  failure  to  provide  an 
applicant  with  the  proper  statutory  no¬ 
tice,  the  board’s  argument  that  the  appli¬ 
cant  failed  to  exhaust  the  applicant’s  ad¬ 
ministrative  remedies  was  without  merit. 
Chatham  County  Bd.  of  Tax  Assessors  v. 
Emmoth,  278  Ga.  144,  598  S.E.2d  495 
(2004). 

Notice  sufficient  unless  defect  mis¬ 
leads  taxpayer  to  taxpayer’s  detri¬ 
ment.  —  Failure  of  the  board  of  tax  as¬ 
sessors  to  comply  strictly  with  the 
requirements  for  the  contents  of  the  notice 
does  not  invalidate  the  notice,  unless  the 
defect  in  the  notice  in  fact  misleads  the 
taxpayer  to  the  taxpayer’s  detriment.  Ox¬ 
ford  v.  City  of  Waycross,  241  Ga.  159,  243 
S.E.2d  881  (1978). 

Increased  valuation  may  be  en¬ 
joined  when  taxpayer  not  given  no¬ 
tice  of  it.  —  When  a  taxpayer  returns  the 
taxpayer’s  property,  and  an  assessment 
and  a  higher  valuation  is  made  by  the 
assessors  for  those  years,  the  taxpayer 
should  be  given  due  notice  thereof  and 
have  an  opportunity  to  be  heard  thereon. 
If  the  taxpayer  has  not  been  given  such 
notice,  the  enforcement  of  a  tax  fi.  fa. 
based  upon  the  increased  valuation  may 
be  enjoined  by  a  court  of  equity.  Gilmore  v. 
Curry,  225  Ga.  483,  170  S.E.2d  31  (1969). 

Taxpayer  need  not  be  served  notice 
of  reduction  in  assessment.  —  When  a 
taxpayer’s  assessment  is  increased  by  the 
board  of  tax  assessors,  the  taxpayer  must 
be  served  with  a  notice  which  will  give  the 
taxpayer  an  opportunity  to  contest  the 
increase.  When  the  board  reduces  the  as¬ 
sessment  on  a  taxpayer’s  property,  the 
taxpayer  need  not  be  served  with  notice  of 
the  reduction.  County  Bd.  of  Tax  Asses¬ 
sors  v.  Catledge,  173  Ga.  656,  160  S.E.  909 
(1931)  (decided  under  Ga.  L.  1931,  p.  7, 
§  85).  _ 

Notice  not  required.  —  Because  the 
tax  assessors  did  not  correct  the  taxpay¬ 
er’s  1998  or  1999  returns,  change  those 
returns,  or  reassess  the  property  but 
rather,  the  taxpayer  elected  to  automati¬ 
cally  return  the  taxpayer’s  property  in 
1998  and  1999  at  the  1997  value,  the 
statutory  notice  requirements  of  O.C.G.A. 
§  48-5-306  did  not  preclude  summary 
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judgment.  Pine  Pointe  Hous.,  L.  P.  v.  Bd. 
of  Tax  Assessors,  269  Ga.  App.  855,  605 
S.E.2d  443  (2004). 

Manner  in  which  notice  to  be 
served.  —  Statute  contemplates  that  the 
notice  of  a  change  made  by  the  board  of 
tax  equalizers  shall  be  served  personally 
upon  the  taxpayer,  or  by  leaving  the  same 
either  at  the  taxpayer’s  place  of  residence 
or  the  taxpayer’s  place  of  business.  Only 
in  the  case  of  a  nonresident  taxpayer  is 
service  by  sending  notice  through  the 
United  States  mail  allowed.  Gilmore  v. 
Curry,  225  Ga.  483,  170  S.E.2d  31  (1969). 

When  notice  of  a  change  of  assess¬ 
ment  is  served  in  the  manner  re¬ 
quested  by  the  taxpayer,  the  taxpayer 
cannot  complain  that  service  was  inade¬ 
quate.  Oxford  v.  City  of  Waycross,  241  Ga. 
159,  243  S.E.2d  881  (1978). 

Manner  of  notifying  taxpayer  of 
valuations  and  changes  therein.  — 
Requirement  that  the  assessors  fix  the 
just  and  fair  valuation  (now  fair  market 
value)  of  a  taxpayer’s  property  and  make 
a  note  of  any  change  and  attach  the  note 
to  the  return  does  not  require  any  fixed 
system  of  doing  so,  such  as  attaching  a 
separate  memorandum.  When  this 
change  is  made  by  pencil  note  on  the 
taxpayer’s  return  itself,  the  statute  is  sat¬ 
isfied.  Hutchins  v.  Williams,  212  Ga.  754, 
95  S.E.2d  674  (1956). 

Notice  to  taxpayer  as  to  tentative 
changes.  —  When  tax  assessors  made 
tentative  changes  in  tax  returns  during 
the  period  that  the  assessors  studied  the 
returns,  but  made  no  final  decision  on 
changes  until  a  date  within  five  days  of 
the  date  on  which  notices  of  such  changes 
were  mailed,  there  was  sufficient  compli¬ 
ance  with  subsection  (a)  of  this  statute. 
Register  v.  Langdale,  226  Ga.  82,  172 
S.E.2d  620  (1970). 

Failure  to  mail  or  file  notice  of  ap¬ 
peal  within  30  days.  —  Failure  of  lim¬ 
ited  liability  companies  (LLC)  to  satisfy 
the  requirement  of  O.C.G.A. 
§  48-5-3 11(e)(2)(A)  barred  any  further 
right  to  appeal  because  the  letters  and 


returns  the  LLCs’  representative  submit¬ 
ted  months  before  the  assessment  notices 
were  mailed  did  not  excuse  the  LLCs  from 
complying  with  the  requirement  of 
O.C.G.A.  §  48-5-3 11(e)(2)(A)  that  a  tax¬ 
payer  mail  or  file  a  notice  of  appeal  within 
30  days  from  the  date  of  mailing  the  notice 
pursuant  to  O.C.G.A.  §  48-5-306;  because 
the  LLCs  failed  to  comply  with  O.C.G.A. 
§  48-5-311(e)  so  as  to  effectuate  an  appeal 
to  the  county  board  of  equalization,  the 
LLCs’  appeals  to  the  superior  court  should 
have  been  dismissed.  Hall  County  Bd.  of 
Tax  Assessors  v.  Avalon  Hills  Partners, 
LLC,  307  Ga.  App.  520,  705  S.E.2d  674 
(2010). 

Failure  to  give  notice  to  taxpayer  of 
right  to  appeal.  —  County’s  recalcula¬ 
tions  of  taxpayers’  homestead  exemptions 
involved  the  value  of  the  exemptions, 
bringing  the  taxpayers  within  O.C.G.A. 
§  48-5-49,  which  permitted  an  appeal  un¬ 
der  O.C.G.A.  §  48-5-311.  Since  the  county 
had  not  given  the  taxpayers  notice  under 
O.C.G.A.  §  48-5-306  of  the  taxpayers’ 
right  to  appeal,  the  taxpayers  were  enti¬ 
tled  to  equitable  relief  requiring  the 
county  to:  (1)  provide  taxpayers  with 
proper  notice  of  and  the  right  to  appeal 
changes  in  the  homestead  exemptions;  (2) 
stop  collecting  taxes  referenced  in  bills 
sent  without  proper  notice;  and  (3)  refund 
any  tax  money  collected  based  on  bills 
issued  without  such  notice.  Fulton  County 
Bd.  of  Tax  Assessors  v.  Marani,  299  Ga. 
App.  580,  683  S.E.2d  136  (2009),  cert, 
denied,  No.  S09C2072,  2010  Ga.  LEXIS  18 
(Ga.  2010). 

Sufficiency  of  pleadings  regarding 
compliance  with  notice  provisions.  — 

Allegation  in  a  petition  that  a  board  of  tax 
assessors  raised  the  assessments  made  by 
the  tax  assessors  without  giving  petition¬ 
ers  notice  of  the  change  in  tax  assess¬ 
ments  as  required  by  law  was  not  as 
against  demurrer  (now  motion  to  strike), 
an  averment  that  the  petitioners  were  not 
given  the  five-day  notice  required  under 
this  statute.  Lanier  v.  Suttles,  212  Ga. 
154,  91  S.E.2d  21  (1956). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 

Occupant  of  property  sold  under  a  piece  of  property  under  a  bond  for  title 
bond  for  title.  —  Purchaser/possessor  of  can  be  subjected  to  ad  valorem  taxation 
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for  that  parcel,  and  once  the  Board  of  Tax 
Assessors  chooses  to  assess  the  property 
against  the  occupant,  and  not  the  seller  of 
the  property,  the  occupant  should  receive 
the  tax  notices  required  by  O.C.G.A. 
§  48-5-306,  and  be  treated  as  “the  tax¬ 
payer”  entitled  to  appeal  under  O.C.G.A. 
§  48-5-311.  1989  Op.  Att’y  Gen.  U89-17. 

Assessment  of  returned  but  under¬ 
valued  property.  —  Property  that  has 
been  returned  may  only  be  revalued  in 
accordance  with  O.C.G.A.  §  48-5-306  if 
the  county  board  of  tax  assessors  has  not 
previously  rendered  a  final  assessment  of 
that  property  pursuant  to  that  Code  sec¬ 
tion.  1987  Op.  Att’y  Gen.  No.  U87-13, 
rescinding  and  superseding  Op.  Att’y  Gen. 
1961,  p.  482  insofar  as  it  suggests  that 
returned  property  may  be  revalued  and 
reassessed  at  any  time  within  the  appli¬ 
cable  period  of  limitation. 

Duty  to  reassess  property  when  fair 
market  value  increases.  —  If  the  fair 
market  value  of  property  increases  every 
two  years,  then  it  is  the  duty  of  the  county 
tax  assessors  to  increase  the  valuation  of 
property  for  tax  purposes  every  two  years. 
1969  Op.  Att’y  Gen.  No.  69-504. 

Duty  to  correct  errors  and  certify 
corrections  to  commissioner.  — 
County  board  of  tax  assessors  is  not  only 
authorized  to  correct  mistakes  and  errors 
made  by  the  board,  but  it  is  made  the 
board’s  duty  to  do  so.  Such  correction 
should  be  certified  to  the  commissioner  so 
that  the  digest  on  file  in  the  commission¬ 
er’s  office  may  be  made  to  conform  with 
the  county  digest.  1950-51  Op.  Att’y  Gen. 
p.  154. 

Real  property  may  not  be  reas¬ 
sessed  despite  error  in  first  assess¬ 
ment.  —  Tax  assessors  are  precluded 
from  again  assessing  real  estate  that  the 
assessors  have  previously  assessed,  al¬ 
though  the  assessors  were  mistaken  as  to 
the  property’s  value  at  that  time.  1969  Op. 
Att’y  Gen.  No.  69-183. 


Invalidity  of  tax  digest  has  no  effect 
on  validity  of  taxpayer’s  return.  —  Tax 

return  of  a  property  owner  is  separate  from 
the  tax  digest  prepared  by  the  tax  commis¬ 
sioner,  and  the  invalidity  of  the  digest  has 
no  effect  on  the  validity  of  the  taxpayer’s 
return.  1970  Op.  Att’y  Gen.  No.  U70-41. 

Board  of  tax  assessors  cannot  place 
a  nominal  value  on  property  of  new 
industries,  but  must  see  that  such  valu¬ 
ations  are  equalized  with  the  valuations 
placed  on  property  owned  by  other  taxpay¬ 
ers.  1967  Op.  Att’y  Gen.  No.  67-328. 

Board  of  tax  assessors  does  not 
have  authority  to  classify  personal 
property  as  real  estate.  1958-59  Op. 
Att’y  Gen.  p.  357. 

Valuation  of  automobiles.  —  Munic¬ 
ipal  and  county  tax  assessors  have  a  legal 
right  to  place  a  higher  valuation  on  auto¬ 
mobiles  than  on  other  property.  1954-56 
Op.  Att’y  Gen.  p.  675. 

Manner  in  which  notice  to  be 
served.  —  When  property  evaluation  is 
altered,  the  taxpayer  must  be  notified 
personally  or  through  posting  of  reevalu¬ 
ation  notice  in  front  of  the  courthouse 
door.  The  provisions  of  this  statute  requir¬ 
ing  the  board  to  give  notice  either  person¬ 
ally  or  by  mail  indicate  that  the  giving  of 
notice  by  mail  is  not  personal  service  as 
contemplated  by  the  statute.  1962  Op. 
Att’y  Gen.  p.  483. 

Board  of  tax  assessors  may  act  in 
absence  of  a  member.  —  Board  of  tax 
assessors  consisting  of  three  members, 
and  sitting  in  accordance  with  this  stat¬ 
ute,  can  legally  act  in  the  absence,  for  any 
reason,  of  one  of  the  board’s  members. 
1971  Op.  Att’y  Gen.  No.  U71-55. 

Additional  compensation  for  extra 
duties  performed  by  tax  assessors.  — 
Board  of  county  commissioners  (now 
county  governing  authority)  may  legally 
pay  certain  members  of  the  board  of  tax 
assessors  additional  compensation  for  the 
performance  of  extra  duties  in  assembling 
information.  1952-53  Op.  Att’y  Gen.  p. 
296. 


RESEARCH  REFERENCES 


C.J.S.  —  84  C.J.S.,  Taxation,  §  799  et 
seq. 

ALR.  —  Notice  to  property  owners  of 


increase  in  assessment  or  valuation  by 
board  of  equalization  review,  24  ALR  331; 


84  ALR  197. 
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Power  of  board  of  tax  review  to  receive  Provisions  of  tax  statute  as  to  time  for 
evidence  as  to  assessable  value,  without  performance  of  acts  by  boards  or  officers 
notice  to  taxpayer,  113  ALR  990.  as  mandatory  or  directory,  151  ALR  248. 

48-5-306.1.  Brochures  describing  exemptions  and  preferential 
assessments  available  to  taxpayers. 

(a)  The  tax  commissioner  shall  annually  prepare  and  maintain  a 
brochure  or  other  publication  describing  the  exemptions  and  preferen¬ 
tial  assessments  available  to  the  taxpayers  of  the  county  along  with  the 
conditions  of  eligibility  and  deadlines  for  applying  for  each.  Such 
brochure  or  other  publication  shall  also  describe  the  requirements  and 
deadlines  for  the  return  of  property  for  taxation  and  the  appeal 
procedures  and  such  other  information  as  the  tax  commissioner  or 
board  of  tax  assessors  may  determine  to  be  helpful  to  the  property 
owner.  Such  brochure  or  other  publication  shall  be  available  freely  to 
taxpayers  in  the  office  of  the  tax  commissioner  and  board  of  assessors 
and  shall  also  be  mailed  or  otherwise  delivered  to  the  appropriate 
taxpayer  under  the  following  conditions: 

(1)  Upon  the  transfer  of  residential  or  agricultural  property  for 
which  a  properly  completed  real  estate  transfer  tax  form  has  been 
filed; 

(2)  Whenever  a  homestead  exemption  has  been  newly  approved  or 
whenever  an  existing  homestead  exemption  has  been  modified  with 
new  conditions  of  eligibility;  and 

(3)  Whenever  a  preferential  assessment  with  respect  to  ad  valorem 
property  taxes  is  enacted  or  modified. 

(b)  The  commissioner  shall  promulgate  such  rules  and  regulations  as 
may  be  necessary  for  the  administration  of  this  Code  section.  (Code 
1981,  §  48-5-306.1,  enacted  by  Ga.  L.  1999,  p.  1043,  §  2.) 

Editor’s  notes.  —  Ga.  L.  1999,  p.  1043,  all  assessments  and  proceedings  com- 
§  4,  not  codified  by  the  General  Assembly,  menced  on  or  after  January  1,  2000. 
provides  that  the  Act  shall  be  applicable  to 

48-5-307.  Service  of  papers;  fees. 

Whenever,  pursuant  to  this  part,  any  notice,  subpoena,  or  writing  is 
required  to  be  given  or  served,  the  notice,  subpoena,  or  writing  may  be 
served  by  any  sheriff,  deputy  sheriff,  or  lawful  constable.  Each  such 
officer  shall  be  paid  for  his  services  the  same  fees  as  are  paid  officers  for 
serving  similar  process  in  civil  actions;  and  the  fees  shall  be  paid  from 
the  county  treasury  in  the  same  manner  as  other  payments  by  the 
county  are  made.  (Ga.  L.  1913,  p.  123,  §  9;  Code  1933,  §  92-6916;  Code 
1933,  §  91A-1443,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 
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Cross  references.  —  Fees  for  sheriff’s 
services,  §  15-16-21. 


RESEARCH  REFERENCES 

C.J.S.  —  80  C.J.S.,  Sheriffs  and  Consta-  increase  in  assessment  or  valuation  by 
bles,  §  77  et  seq.  board  of  equalization  or  review,  24  ALR 

ALR.  —  Notice  to  property  owners  of  331;  84  ALR  197. 

48-5-308.  Effect  of  part  on  laws  granting  additional  authority  to 
county  boards  of  tax  assessors. 

It  is  not  the  intention  or  the  purpose  of  this  part  to  repeal  any  law 
enacted  prior  to  January  1,  1980,  granting  to  any  county  board  of  tax 
assessors  additional  powers  or  authority  not  contained  in  this  part.  (Ga. 
L.  1937,  p.  517,  §  6;  Code  1933,  §  91A-1446,  enacted  by  Ga.  L.  1978,  p. 
309,  §  2.) 

48-5-309.  Applicability  to  counties  electing  members  of  board  of 
tax  assessors. 

Nothing  contained  in  Code  Sections  48-5-291  through  48-5-300  and 
48-5-302  through  48-5-308  regarding  appointment,  terms  of  office, 
vacancies,  removals,  qualifications,  or  compensation  of  members  of 
county  boards  of  tax  assessors  shall  apply  to  any  county  which  has 
elected  to  elect  the  members  of  its  county  board  of  tax  assessors.  (Ga.  L. 
1972,  p.  1114,  §  6;  Code  1933,  §  91A-1434,  enacted  by  Ga.  L.  1978,  p. 
309,  §  2.) 

Code  Commission  notes.  —  Pursuant  comma  was  deleted  following  “assessors” 
to  Code  Section  28-9-5,  in  1991,  the  near  the  middle  of  this  Code  section. 

48-5-310.  Temporary  collection  of  taxes  pending  approval  or 
appeal  of  disapproval  of  digest. 

(a)  The  governing  authority  of  a  county  whose  digest  has  not  been 
approved  by  the  commissioner  may  petition  the  superior  court  of  the 
county  for  an  order  authorizing  the  immediate  and  temporary  collection 
of  taxes  when: 

(1) (A)  An  appeal  is  or  has  been  filed  as  provided  by  law  to  prevent 
the  approval  of  the  digest  by  the  commissioner; 

(B)  The  digest  has  not  otherwise  been  approved  by  the  commis¬ 
sioner;  or 

(C)  The  digest  is  otherwise  not  enforceable  or  collectable  by  law; 
and 

(2)  The  appeal,  disapproval,  or  disability  prohibits  or  prevents 
collections  from  being  made  or  enforced  on  the  digest. 
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(b) (1)  The  petition  filed  by  the  governing  authority  shall  be  styled  “In 
the  Matter  of  the  (year)  Tax  Digest  for  (name  of  county)  County.”  In 
the  petition,  the  governing  authority  of  the  county  shall  assert  that 
unless  the  court  authorizes  the  immediate,  temporary  collection  of 
the  taxes  the  county  authority  will  not  be  able  to  either: 

(A)  Pay  the  county’s  debts  as  they  mature; 

(B)  Pay  appropriate  salaries  of  employees,  other  government 
officials,  and  other  persons  entitled  to  receive  either  compensation 
by  or  funds  from  the  county  as  provided  by  law; 

(C)  Maintain  an  orderly  and  normal  function  of  county  business 
and  governmental  affairs; 

(D)  Maintain  an  adequate,  proper,  or  desirable  credit  rating 
either  to  maintain  or  affect  existing  or  future  interest  rates  on 
bonded  indebtedness  or  indebtedness  on  loans  incurred  or  obli¬ 
gated  by  the  county  governing  authority;  or 

(E)  Avoid  by  practical  means  the  suffering  of  immediate  and 
irreparable  injury,  loss,  damage,  or  any  other  significant  matter. 

(2)  The  petition  shall  further  identify  the  last  year  in  which  the 
county  had  an  approved  tax  digest  as  provided  in  this  title  and  shall 
state  the  particular  year  for  which  the  tax  collections  are  sought. 

(c)  After  the  filing  of  the  petition,  a  judge  of  the  superior  court  in 
which  the  petition  was  filed  shall  set  a  time  and  date  for  a  hearing  on 
the  petition.  The  hearing  shall  be  held  not  less  than  ten  days  from  the 
date  of  the  filing  of  the  petition.  The  court  shall  direct  that  the  county 
governing  authority  have  the  petition  published  at  least  once  prior  to 
the  hearing  in  the  official  newspaper  of  the  county  for  publication  of 
official  notices.  The  court  shall  further  order  that  the  governing 
authority  post  a  copy  of  the  petition  in  a  prominent  place  in  the 
courthouse.  No  hearing  shall  be  held  on  the  petition  until  the  petition 
has  been  so  published  and  posted. 

(d)  After  the  petition  has  been  filed  and  before  the  hearing,  each 
interested  party  may  intervene  for  the  purpose  of  opposing  the  issuance 
of  an  order  allowing  the  immediate  and  temporary  collection  of  taxes. 

(e)  At  the  hearing  on  the  petition,  the  governing  authority  shall  bear 
the  burden  of  proof  of  establishing  the  existence  of  one  or  more  of  the 
conditions  set  forth  in  subsection  (b)  of  this  Code  section.  The  court  may 
not  issue  an  order  allowing  the  temporary  collection  of  taxes  unless  it 
finds  that  the  evidence  adduced  at  the  hearing  preponderates  in  favor 
of  a  finding  that  one  of  the  conditions  referred  to  in  subsection  (b)  of  this 
Code  section  exists.  If  the  court  so  determines,  the  court  shall  enter  an 
order  containing  findings  of  fact  and  conclusions  of  law  to  that  end  and 
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shall  order  the  temporary  collection  of  taxes  as  sought  by  the  county 
governing  authority. 

(f)  In  the  court’s  order,  the  court  shall  establish  the  basis  on  which 
the  temporary  tax  on  each  parcel  of  property  shall  be  established  and 
the  manner  in  which  the  taxes  shall  be  billed,  collected,  and  otherwise 
received.  The  basis  upon  which  the  temporary  taxes  may  be  collected 
shall  be  one  of  the  following: 

(1)  Any  tax  digest  for  the  tax  year  in  question  which  has  been 
submitted  to  the  commissioner  but  which  has  been  rejected  or  is 
otherwise  unenforceable; 

(2)  The  most  recently  submitted  and  approved  tax  digest  as 
amended  to  reflect  changes  in  ownership  of  property;  or 

(3)  Any  other  reasonable  method  which  will  do  substantial  justice 
to  the  parties  under  the  exigencies  of  all  the  circumstances. 

(g)  Any  taxes  collected  or  paid  after  the  entry  of  the  order  for 
collection  as  provided  for  in  this  Code  section  shall  not  be  considered  as, 
and  shall  not  be  deemed  to  be,  voluntary  payments.  Collection  or 
payment  of  such  taxes  after  the  entry  of  an  order  by  the  court  as 
provided  in  this  Code  section  shall  not  in  any  manner  affect  or  limit 
anyone  who  pays  the  taxes  from  receiving  and  enjoying  the  full  benefits 
of  any  adjustments,  benefits,  refunds,  or  additional  assessments  deter¬ 
mined  by  the  final  disposition  of  the  validity  of  the  tax  digest. 

(h)  The  temporary  collection  of  taxes  on  the  basis  ordered  by  the 
superior  court  shall  proceed  and  shall  be  of  full  force  and  effect  exactly 
as  if  the  tax  digest  used  as  the  basis  for  the  court’s  order  had  been 
approved  by  the  commissioner  or  otherwise  approved  or  in  force  as 
provided  by  law,  except  as  may  be  modified  by  court  order.  The  court 
shall  retain  jurisdiction  to  issue  any  appropriate  order  necessary  to 
enforce  the  court’s  order  allowing  the  temporary  collection  of  taxes. 

(i) (l)  Any  governing  authority  filing  a  petition  seeking  an  order 
allowing  the  temporary  collection  of  taxes  shall  serve  the  commis¬ 
sioner  with  a  copy  of  the  petition. 

(2)  The  commissioner  may  not  be  joined  in  an  action  seeking  the 
temporary  collection  of  taxes  without  the  commissioner’s  specific 
consent. 

(j)  The  procedures  provided  by  this  Code  section  shall  apply  to  the 
tax  digest  of  any  municipality  using  as  a  basis  for  municipal  tax 
purposes  the  fair  market  value  determined  for  county  ad  valorem  tax 
purposes.  For  the  purposes  of  this  subsection,  the  provisions  of  this 
Code  section  applicable  to  the  governing  authority  of  a  county  shall  also 
be  applicable  to  the  governing  authority  of  any  such  municipality,  and 
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the  methods,  procedures,  and  conditions  for  temporary  collection  and 
enforcement  of  taxes  for  municipalities  shall  be  under  the  same  terms 
and  conditions  as  provided  for  counties  in  this  Code  section.  (Ga.  L. 
1977,  p.  903,  §  1;  Code  1933,  §  91A-1449.1,  enacted  by  Ga.  L.  1979,  p. 
5,  §  43.) 


JUDICIAL  DECISIONS 


Procedure  of  O.C.G.A.  §  48-5-310  is 
not  a  prerequisite  for  collecting  prop¬ 
erty  taxes  following  the  approval  of  the 
digest  or  resolution  of  a  tax  appeal.  Brown 
v.  Franklin  County  Sch.  Dist.,  213  Ga. 
App.  599,  445  S.E.2d  360  (1994). 

Subsection  (f)  of  O.C.G.A. 
§  48-5-310  empowers  the  court  to  set 
millage  rate  for  temporary  tax  collec¬ 
tion  at  judge’s  discretion.  In  re  Board  of 
Twiggs  County  Comm’rs,  249  Ga.  642,  292 
S.E.2d  673  (1982). 

Millage  rate  producing  surplus  al¬ 
lowed.  —  Trial  court  did  not  abuse  the 
court’s  discretion  in  approving  the  use  of  a 
county’s  adopted  millage  rate  for  the  col¬ 
lection  of  temporary  taxes,  even  assuming 
the  adopted  rate  would  produce  a  surplus, 
because  there  are  no  constitutional  or 
statutory  laws  prohibiting  counties  from 
setting  a  millage  rate  intended  to  produce 
a  surplus  as  long  as  such  surplus  is  prop¬ 
erly  accounted  for  so  as  to  create  a  bal¬ 
anced  budget  as  required  under  Georgia 


law.  Clayton  County  v.  Sexton,  273  Ga. 
150,  538  S.E.2d  737  (2000). 

Additional  taxes  may  be  collected. 
—  O.C.G.A.  §  48-5-310  authorizes  the 
“temporary”  collection  of  ad  valorem  taxes 
pursuant  to  an  order  of  the  superior  court 
and  additional  taxes  may  be  collected,  or 
refunds  issued,  following  any  reevalua¬ 
tions  and  reassessments  necessitated  by 
the  commissioner’s  disapproval  of  the  di¬ 
gest.  Harrington  v.  Baldwin  County  Bd.  of 
Tax  Assessors,  214  Ga.  App.  178,  447 
S.E.2d  300  (1994). 

Authority  of  trial  court  to  challenge 
proposed  expenditures.  —  Trial  court 
was  authorized  to  enter  an  order  for  the 
immediate  and  temporary  collection  of 
real  property  taxes  for  tax  year  1991  on 
the  basis  of  the  1990  tax  digest;  however, 
it  was  beyond  the  province  of  the  trial 
court  to  require  the  county  authorities  to 
justify  the  wisdom  (as  opposed  to  the 
legality)  of  proposed  county  expenditures. 
Board  of  Comm’rs  v.  1991  Tax  Digest,  261 
Ga.  702,  410  S.E.2d  721  (1991). 


48-5-311.  Creation  of  county  boards  of  equalization;  duties; 
review  of  assessments;  appeals. 


(a)  Definition. 

As  used  in  this  Code  section,  the  term  “appeal  administrator”  means 
the  clerk  of  the  superior  court. 

(a.l)  Appeal  administrator. 

(1)  The  appeal  administrator  is  vested  with  administrative  author¬ 
ity  in  all  other  matters  governing  the  conduct  and  business  of  the 
boards  of  equalization  so  as  to  provide  oversight  and  supervision  of 
such  boards. 

(2)  It  shall  be  the  duty  of  the  appeal  administrator  to  receive  any 
complaint  filed  with  respect  to  the  official  actions  of  any  member  of  a 
county  board  of  equalization  regarding  technical  competency,  compli¬ 
ance  with  state  law  and  regulations,  or  rude  or  unprofessional 
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conduct  or  behavior  toward  any  member  of  the  public  and  to  forward 
such  complaint  to  the  grand  jury  for  investigation.  Following  an 
investigation,  the  grand  jury  shall  issue  a  written  report  of  its 
findings,  which  shall  include  such  evaluations,  judgments,  and  rec¬ 
ommendations  as  it  deems  appropriate.  The  findings  of  the  report 
may  be  grounds  for  removal  of  a  member  of  the  board  of  equalization 
by  the  grand  jury  for  failure  to  perform  the  duties  required  under  this 
Code  section. 

(a. 2)  Establishment  of  boards  of  equalization. 

(1)  Except  as  otherwise  provided  in  this  subsection,  there  is 
established  in  each  county  of  this  state  a  county  board  of  equalization 
to  consist  of  three  members  and  three  alternate  members  appointed 
in  the  manner  and  for  the  term  set  forth  in  this  Code  section.  In  those 
counties  having  more  than  10,000  parcels  of  real  property,  the  county 
governing  authority,  by  appropriate  resolution  adopted  on  or  before 
November  1  of  each  year,  may  elect  to  have  selected  one  additional 
county  board  of  equalization  for  each  10,000  parcels  of  real  property 
in  the  county  or  for  any  part  of  a  number  of  parcels  in  the  county 
exceeding  10,000  parcels. 

(1.1)  The  grand  jury  shall  be  authorized  to  conduct  a  hearing 
following  its  receipt  of  the  report  of  the  appeal  administrator  under 
paragraph  (2)  of  subsection  (a.l)  of  this  Code  section  and  to  remove 
one  or  more  members  of  the  board  of  equalization  for  failure  to 
perform  the  duties  required  under  this  Code  section. 

(2)  Notwithstanding  any  part  of  this  subsection  to  the  contrary,  at 
any  time  the  governing  authority  of  a  county  makes  a  request  to  the 
grand  jury  of  the  county  for  additional  alternate  members  of  boards 
of  equalization,  the  grand  jury  shall  appoint  the  number  of  alternate 
members  so  requested  to  each  board  of  equalization,  such  number  not 
to  exceed  a  maximum  of  21  alternate  members  for  each  of  the  boards. 
The  alternate  members  of  the  boards  shall  be  duly  qualified  and 
authorized  to  serve  on  any  of  the  boards  of  equalization  of  the  county. 
The  members  of  each  board  of  equalization  may  designate  a  chair¬ 
person  and  two  vice  chairpersons  of  each  such  board  of  equalization. 
The  appeal  administrator  shall  have  administrative  authority  in  all 
matters  governing  the  conduct  and  business  of  the  boards  of  equal¬ 
ization  so  as  to  provide  oversight  and  supervision  of  such  boards  and 
scheduling  of  appeals.  Any  combination  of  members  or  alternate 
members  of  any  such  board  of  equalization  of  the  county  shall  be 
competent  to  exercise  the  power  and  authority  of  the  board.  Any 
person  designated  as  an  alternate  member  of  any  such  board  of 
equalization  of  the  county  shall  be  competent  to  serve  in  such 
capacity  as  provided  in  this  Code  section  upon  appointment  and 
taking  of  oath. 
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(3)  Notwithstanding  any  provision  of  this  subsection  to  the  con¬ 
trary,  in  any  county  of  this  state  having  a  population  of  400,000  or 
more  according  to  the  United  States  decennial  census  of  1990  or  any 
future  such  census,  the  governing  authority  of  the  county,  by  appro¬ 
priate  resolution  adopted  on  or  before  November  1  of  each  year,  may 
elect  to  have  selected  one  additional  county  board  of  equalization  for 
each  10,000  parcels  of  real  property  in  the  county  or  for  any  part  of  a 
number  of  parcels  in  the  county  exceeding  10,000  parcels.  In  addition 
to  the  foregoing,  any  two  members  of  a  county  board  of  equalization 
of  the  county  may  decide  an  appeal  from  an  assessment,  notwith¬ 
standing  any  other  provisions  of  this  Code  section.  The  decision  shall 
be  in  writing  and  signed  by  at  least  two  members  of  the  board  of 
equalization;  and,  except  for  the  number  of  members  necessary  to 
decide  an  appeal,  the  decision  shall  conform  to  the  requirements  of 
this  Code  section. 

(4)  The  governing  authorities  of  two  or  more  counties  may  by 
intergovernmental  agreement  establish  regional  boards  of  equaliza¬ 
tion  for  such  counties  which  shall  operate  in  the  same  manner  and  be 
subject  to  all  of  the  requirements  of  this  Code  section  specified  for 
county  boards  of  equalization.  The  intergovernmental  agreement 
shall  specify  the  manner  in  which  the  members  of  the  regional  board 
shall  be  appointed  by  the  grand  jury  of  each  of  the  counties,  shall 
specify  which  appeal  administrator  shall  have  oversight  over  and 
supervision  of  such  regional  board,  and  shall  provide  for  funding  from 
each  participating  county  for  the  operations  of  the  appeal  adminis¬ 
trator  as  required  by  subparagraph  (d)(4)(C.l)  of  this  Code  section. 
All  hearings  and  appeals  before  a  regional  board  shall  be  conducted 
in  the  county  in  which  the  property  which  is  the  subject  of  the  hearing 
or  appeal  is  located. 

(b)  Qualifications  of  board  of  equalization  members. 

(1)  Each  person  who  is,  in  the  judgment  of  the  appointing  grand 
jury,  qualified  and  competent  to  serve  as  a  grand  juror,  who  is  the 
owner  of  real  property  located  in  the  county  where  such  person  is 
appointed  to  serve,  or,  in  the  case  of  a  regional  board  of  equalization, 
is  the  owner  of  real  property  located  in  any  county  in  the  region 
where  such  person  is  appointed  to  serve,  and  who  is  at  least  a  high 
school  graduate  shall  be  qualified,  competent,  and  compellable  to 
serve  as  a  member  or  alternate  member  of  the  county  board  of 
equalization.  No  member  of  the  governing  authority  of  a  county, 
municipality,  or  consolidated  government;  member  of  a  county  or 
independent  board  of  education;  member  of  the  county  board  of  tax 
assessors;  employee  of  the  county  board  of  tax  assessors;  or  county 
tax  appraiser  shall  be  competent  to  serve  as  a  member  or  alternate 
member  of  the  county  board  of  equalization. 
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(2)(A)  Each  person  seeking  to  be  appointed  as  a  member  or 
alternate  member  of  a  county  board  of  equalization  shall,  not  later 
than  immediately  prior  to  the  time  of  his  or  her  appointment  under 
subsection  (c)  of  this  Code  section,  file  with  the  clerk  of  the  superior 
court  a  uniform  application  form  which  shall  be  a  public  record. 
The  Council  of  Superior  Court  Clerks  of  Georgia  created  under 
Code  Section  15-6-50.2  shall  design  the  form  which  indicates  the 
applicant’s  education,  employment  background,  experience,  and 
qualifications  for  such  appointment. 

(B) (i)  Within  the  first  year  after  a  member’s  initial  appointment 
to  the  board  of  equalization,  each  member  shall  satisfactorily 
complete  not  less  than  40  hours  of  instruction  in  appraisal  and 
equalization  processes  and  procedures,  as  prepared  and  required 
by  the  commissioner  pursuant  to  Code  Section  48-5-13. 

(ii)  On  or  after  January  1,  2016,  following  the  completion  of 
each  term  of  office,  a  member  shall,  within  the  first  year  of 
appointment  to  the  subsequent  term  of  office,  complete  satisfac¬ 
torily  not  less  than  20  hours  of  instruction  in  appraisal  and 
equalization  processes  and  procedures,  as  prepared  and  required 
by  the  commissioner  for  newly  appointed  members. 

(iii)  No  person  shall  be  eligible  to  hear  an  appeal  as  a  member 
of  a  board  of  equalization  unless,  prior  to  hearing  such  appeal, 
such  person  shall  satisfactorily  complete  the  20  hours  of  instruc¬ 
tion  in  appraisal  and  equalization  processes  and  procedures 
required  under  the  applicable  provisions  of  division  (i)  or  (ii)  of 
this  subparagraph. 

(iv)  The  failure  of  any  member  to  fulfill  the  requirements  of 
the  applicable  provisions  of  division  (i)  or  (ii)  of  this  subpara¬ 
graph  shall  render  such  member  ineligible  to  serve  on  the  board; 
and  the  vacancy  created  thereby  shall  be  filled  in  the  same 
manner  as  other  vacancies  on  the  board  are  filled. 

(C) (i)  Any  person  appointed  to  a  board  of  equalization  shall  be 
required  to  complete  annually  a  continuing  education  require¬ 
ment  of  at  least  eight  hours  of  instruction  in  appraisal  and 
equalization  procedures,  as  prepared  and  required  by  the  com¬ 
missioner  pursuant  to  Code  Section  48-5-13. 

(ii)  The  failure  of  any  member  to  fulfill  the  requirements  of 
division  (i)  of  this  subparagraph  shall  render  such  member 
ineligible  to  serve  on  the  board;  and  the  vacancy  created  thereby 
shall  be  filled  in  the  same  manner  as  other  vacancies  on  the 
board  are  filled. 
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(c)  Appointment  of  board  of  equalization  members. 

(1)  Except  as  provided  in  paragraph  (2)  of  this  subsection,  each 
member  and  alternate  member  of  the  county  board  of  equalization 
shall  be  appointed  for  a  term  of  three  calendar  years  next  succeeding 
the  date  of  such  member  or  such  alternate  member’s  selection.  Each 
term  shall  begin  on  January  1. 

(2)  The  grand  jury  in  each  county  at  any  term  of  court  preceding 
November  1  of  1991  shall  select  three  persons  who  are  otherwise 
qualified  to  serve  as  members  of  the  county  board  of  equalization  and 
shall  also  select  three  persons  who  are  otherwise  qualified  to  serve  as 
alternate  members  of  the  county  board  of  equalization.  The  three 
individuals  selected  as  alternates  shall  be  designated  as  alternate 
one,  alternate  two,  and  alternate  three,  with  the  most  recent  appoin¬ 
tee  being  alternate  number  three,  the  next  most  recent  appointee 
being  alternate  number  two,  and  the  most  senior  appointee  being 
alternate  number  one.  One  member  and  one  alternate  shall  be 
appointed  for  terms  of  one  year,  one  member  and  one  alternate  shall 
be  appointed  for  two  years,  and  one  member  and  one  alternate  shall 
be  appointed  for  three  years.  Each  year  thereafter,  the  grand  jury  of 
each  county  shall  select  one  member  and  one  alternate  for  three-year 
terms. 

(3)  If  a  vacancy  occurs  on  the  county  board  of  equalization,  the 
individual  designated  as  alternate  one  shall  then  serve  as  a  member 
of  the  board  of  equalization  for  the  unexpired  term.  If  a  vacancy 
occurs  among  the  alternate  members,  the  grand  jury  then  in  session 
or  the  next  grand  jury  shall  select  an  individual  who  is  otherwise 
qualified  to  serve  as  an  alternate  member  of  the  county  board  of 
equalization  for  the  unexpired  term.  The  individual  so  selected  shall 
become  alternate  member  three,  and  the  other  two  alternates  shall 
be  redesignated  appropriately. 

(4)  Within  five  days  after  the  names  of  the  members  and  alternate 
members  of  the  county  board  or  boards  of  equalization  have  been 
selected,  the  clerk  of  the  superior  court  shall  cause  such  appointees  to 
appear  before  the  clerk  of  the  superior  court  for  the  purpose  of  taking 
and  executing  in  writing  the  oath  of  office.  The  clerk  of  the  superior 
court  may  utilize  any  means  necessary  for  such  purpose,  including, 
but  not  limited  to,  telephonic  or  other  communication,  regular 
first-class  mail,  or  issuance  of  and  delivery  to  the  sheriff  or  deputy 
sheriff  a  precept  containing  the  names  of  the  persons  so  selected. 
Within  ten  days  of  receiving  the  precept,  the  sheriff  or  deputy  sheriff 
shall  cause  the  persons  whose  names  are  written  on  the  precept  to  be 
served  personally  or  by  leaving  the  summons  at  their  place  of 
residence.  The  summons  shall  direct  the  persons  named  on  the 
summons  to  appear  before  the  clerk  of  the  superior  court  on  a  date 
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specified  in  the  summons,  which  date  shall  not  be  later  than 
December  15. 

(5)  Each  member  and  alternate  member  of  the  county  board  of 
equalization,  on  the  date  prescribed  for  appearance  before  the  clerk  of 
the  superior  court  and  before  entering  on  the  discharge  of  such 
member  and  alternate  member’s  duties,  shall  take  and  execute  in 
writing  before  the  clerk  of  the  superior  court  the  following  oath: 

“I,  _ ,  agree  to  serve  as  a  member  of  the  board  of 

equalization  of  the  County  of _ and  will  decide  any 

issue  put  before  me  without  favor  or  affection  to  any  party  and 
without  prejudice  for  or  against  any  party.  I  will  follow  and  apply 
the  laws  of  this  state.  I  also  agree  not  to  discuss  any  case  or  any 
issue  with  any  person  other  than  members  of  the  board  of  equal¬ 
ization  except  at  any  appeal  hearing.  I  shall  faithfully  and  impar¬ 
tially  discharge  my  duties  in  accordance  with  the  Constitution  and 
laws  of  this  state,  to  the  best  of  my  skill  and  knowledge.  So  help  me 
God. 


Signature  of  member  or  alternate  member” 

In  addition  to  the  oath  of  office  prescribed  in  this  paragraph,  the 
presiding  or  chief  judge  of  the  superior  court  or  the  appeal  adminis¬ 
trator  shall  charge  each  member  and  alternate  member  of  the  county 
board  of  equalization  with  the  law  and  duties  relating  to  such  office. 

(d)  Duties  and  powers  of  board  of  equalization  members. 

(1)  The  county  board  of  equalization  shall  hear  and  determine 
appeals  from  assessments  and  denials  of  homestead  exemptions  as 
provided  in  subsection  (e)  of  this  Code  section. 

(2)  If,  in  the  course  of  determining  an  appeal,  the  county  board  of 
equalization  finds  reason  to  believe  that  the  property  involved  in  an 
appeal  or  the  class  of  property  in  which  is  included  the  property 
involved  in  an  appeal  is  not  uniformly  assessed  with  other  property 
included  in  the  digest,  the  board  shall  request  the  respective  parties 
to  the  appeal  to  present  relevant  information  with  respect  to  that 
question.  If  the  board  determines  that  uniformity  is  not  present,  the 
board  may  order  the  county  board  of  tax  assessors  to  take  such  action 
as  is  necessary  to  obtain  uniformity,  except  that,  when  a  question  of 
county-wide  uniformity  is  considered  by  the  board,  the  board  may 
recommend  a  partial  or  total  county-wide  revaluation  only  upon  a 
determination  by  a  majority  of  all  the  members  of  the  board  that  the 
clear  and  convincing  weight  of  the  evidence  requires  such  action.  The 
board  of  equalization  may  act  pursuant  to  this  paragraph  whether  or 
not  the  appellant  has  raised  the  issue  of  uniformity. 
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(3)  The  board  shall  establish  procedures  which  comply  strictly 
with  the  regulations  promulgated  by  the  commissioner  pursuant  to 
subparagraph  (e)(1)(D)  of  this  Code  section  for  the  conducting  of 
appeals  before  the  board.  The  procedures  shall  be  entered  into  the 
minutes  of  the  board,  and  a  copy  of  the  procedures  shall  be  made 
available  to  any  individual  upon  request. 

(4) (A)  The  appeal  administrator  shall  have  oversight  over  and 
supervision  of  all  boards  of  equalization  of  the  county  and  hearing 
officers.  This  oversight  and  supervision  shall  include,  but  not  be 
limited  to,  requiring  appointment  of  members  of  county  boards  of 
equalization  by  the  grand  jury;  giving  the  notice  of  the  appointment 
of  members  and  alternates  of  the  county  board  of  equalization  by 
the  county  grand  jury  as  required  by  Code  Section  15-12-81; 
collecting  the  names  of  possible  appointees;  collecting  information 
from  possible  appointees  as  to  their  qualifications;  presenting  the 
names  of  the  possible  appointees  to  the  county  grand  jury;  process¬ 
ing  the  appointments  as  required  by  paragraph  (4)  of  subsection  (c) 
of  this  Code  section,  including  administering  the  oath  of  office  to 
the  newly  appointed  members  and  alternates  of  the  county  board  of 
equalization  as  required  by  paragraph  (5)  of  such  subsection; 
instructing  the  newly  appointed  members  and  alternates  as  to  the 
training  they  must  receive  and  the  operations  of  the  county  board 
of  equalization;  presenting  to  the  grand  jury  of  the  county  the 
names  of  possible  appointees  to  fill  vacancies  as  provided  in 
paragraph  (3)  of  such  subsection;  maintaining  a  roster  of  board 
members  and  alternates,  maintaining  a  record  showing  that  the 
board  members  and  alternates  completed  training,  keeping  atten¬ 
dance  records  of  board  members  and  alternates  for  the  purpose  of 
payment  for  service,  and  maintaining  the  uniform  application 
forms  and  keeping  a  record  of  the  appointment  dates  of  board 
members  and  alternates  and  their  terms  in  office;  and  informing 
the  county  board  of  equalization  that  it  must  establish  by  regula¬ 
tion  procedures  for  conducting  appeals  before  the  board  as  required 
by  paragraph  (3)  of  this  subsection.  Oversight  and  supervision 
shall  also  include  the  scheduling  of  board  hearings,  assistance  in 
scheduling  hearings  before  hearing  officers,  and  giving  notice  of  the 
date,  time,  and  place  of  hearings  to  the  taxpayers  and  the  county 
board  of  tax  assessors  and  giving  notice  of  the  decisions  of  the 
county  board  of  equalization  or  hearing  officer  to  the  taxpayer  and 
county  board  of  tax  assessors  as  required  by  division  (e)(6)(D)(i)  of 
this  Code  section. 

(B)  The  county  governing  authority  shall  provide  any  resources 
to  the  appeal  administrator  that  are  required  to  be  provided  by 
paragraph  (7)  of  subsection  (e)  of  this  Code  section. 
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(C)  The  county  governing  authority  shall  provide  to  the  appeal 
administrator  facilities  and  secretarial  and  clerical  help  for  appeals 
pursuant  to  subsection  (e.l)  of  this  Code  section. 

(C.l)  The  operations  of  the  appeal  administrator  under  this 
Code  section  shall,  for  budgeting  purposes,  constitute  a  distinct 
budget  unit  within  the  county  budget  that  is  separate  from  the 
operations  of  the  clerk  of  the  superior  court.  The  appeal  adminis¬ 
trator  budget  unit  shall  contain  a  separate  line  item  for  the 
compensation  of  the  appeal  administrator  for  the  performance  of 
duties  required  under  this  Code  section  as  well  as  separate  line 
items  for  resources,  facilities,  and  personnel  as  specified  under 
subparagraphs  (B)  and  (C)  of  this  paragraph. 

(D)  The  appeal  administrator  shall  maintain  any  county  records 
of  all  notices  to  the  taxpayer  and  the  taxpayer’s  attorney,  of 
certified  receipts  of  returned  or  unclaimed  mail,  and  from  the 
hearings  before  the  board  of  equalization  and  before  hearing 
officers  for  12  months  after  the  deadline  to  file  any  appeal  to  the 
superior  court  expires.  If  an  appeal  is  not  filed  to  the  superior  court, 
the  appeal  administrator  is  authorized  to  properly  destroy  any 
records  from  the  hearings  before  the  county  board  of  equalization 
or  hearing  officers  but  shall  maintain  records  of  all  notices  to  the 
taxpayer  and  the  taxpayer’s  attorney  and  certified  receipts  of 
returned  or  unclaimed  mail  for  12  months.  If  an  appeal  to  the 
superior  court  is  filed,  the  appeal  administrator  shall  file  such 
appeal  and  records  in  the  civil  action  that  is  considered  open  by  the 
clerk  of  superior  court  for  such  appeal,  and  such  records  shall 
become  part  of  the  record  on  appeal  in  accordance  with  paragraph 
(2)  of  subsection  (g)  of  this  Code  section. 

(e)  Appeal. 

(1)(A)  Any  taxpayer  or  property  owner  as  of  the  last  date  for  filing 
an  appeal  may  elect  to  file  an  appeal  from  an  assessment  by  the 
county  board  of  tax  assessors  to: 

(i)  The  county  board  of  equalization  as  to  matters  of  taxability, 
uniformity  of  assessment,  and  value,  and,  for  residents,  as  to 
denials  of  homestead  exemptions  pursuant  to  paragraph  (2)  of 
this  subsection; 

(ii)  An  arbitrator  as  to  matters  of  value  pursuant  to  subsection 
(f)  of  this  Code  section; 

(iii)  A  hearing  officer  as  to  matters  of  value  and  uniformity  of 
assessment  for  a  parcel  of  nonhomestead  real  property  with  a 
fair  market  value  in  excess  of  $750,000.00  as  shown  on  the 
taxpayer’s  annual  notice  of  current  assessment  under  Code 
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Section  48-5-306,  and  any  contiguous  nonhomestead  real  prop¬ 
erty  owned  by  the  same  taxpayer,  pursuant  to  subsection  (e.l)  of 
this  Code  section;  or 

(iv)  A  hearing  officer  as  to  matters  of  values  or  uniformity  of 
assessment  of  one  or  more  account  numbers  of  wireless  property 
as  defined  in  subparagraph  (e.l)(l)(B)  of  this  Code  section  with 
an  aggregate  fair  market  value  in  excess  of  $750,000.00  as  shown 
on  the  taxpayer’s  annual  notice  of  current  assessment  under 
Code  Section  48-5-306,  pursuant  to  subsection  (e.l)  of  this  Code 
section. 

(A.l)  The  commissioner  shall  establish  by  rule  and  regulation  a 
uniform  appeal  form  that  the  taxpayer  may  use.  Such  uniform 
appeal  form  shall  require  the  initial  assertion  of  a  valuation  of  the 
property  by  the  taxpayer. 

(B)  In  addition  to  the  grounds  enumerated  in  subparagraph  (A) 
of  this  paragraph,  any  taxpayer  having  property  that  is  located 
within  a  municipality,  the  boundaries  of  which  municipality  extend 
into  more  than  one  county,  may  also  appeal  from  an  assessment  on 
such  property  by  the  county  board  of  tax  assessors  to  the  county 
board  of  equalization,  to  a  hearing  officer,  or  to  arbitration  as  to 
matters  of  uniformity  of  assessment  of  such  property  with  other 
properties  located  within  such  municipality,  and  any  uniformity 
adjustments  to  the  assessment  that  may  result  from  such  appeal 
shall  only  apply  for  municipal  ad  valorem  tax  purposes. 

(B.l)  The  taxpayer  or  his  or  her  agent  or  representative  may 
submit  in  support  of  his  or  her  appeal  an  appraisal  given,  signed, 
and  certified  as  such  by  a  real  property  appraiser  as  classified  by 
the  Georgia  Real  Estate  Commission  and  the  Georgia  Real  Estate 
Appraisers  Board  which  was  performed  not  later  than  nine  months 
prior  to  the  date  of  assessment.  The  board  of  tax  assessors  shall 
consider  the  appraisal  upon  request.  Within  45  days  of  the  receipt 
of  the  taxpayer’s  appraisal,  the  board  of  tax  assessors  shall  notify 
the  taxpayer  or  his  or  her  agent  or  representative  of  acceptance  of 
the  appraisal  or  shall  notify  the  taxpayer  or  his  or  her  agent  or 
representative  of  the  reasons  for  rejection. 

(B.2)  The  taxpayer  or  his  or  her  agent  or  representative  may 
submit  in  support  of  his  or  her  appeal  the  most  current  report  of  the 
sales  ratio  study  for  the  county  conducted  pursuant  to  Code  Section 
48-5-274.  The  board  of  tax  assessors  shall  consider  such  sales  ratio 
study  upon  request  of  the  taxpayer  or  his  or  her  agent  or  represen¬ 
tative. 

(B.3)  Any  assertion  of  value  by  the  taxpayer  on  the  uniform 
appeal  form  made  to  the  board  of  tax  assessors  shall  be  subject  to 
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later  amendment  or  revision  by  the  taxpayer  by  submission  of 
written  evidence  to  the  board  of  tax  assessors. 

(B.4)  If  more  than  one  property  of  a  taxpayer  is  under  appeal, 
the  board  of  equalization,  arbitrator,  or  hearing  officer,  as  the  case 
may  be,  shall,  upon  request  of  the  taxpayer,  consolidate  all  such 
appeals  in  one  hearing  and  shall  announce  separate  decisions  as  to 
each  parcel  or  item  of  property.  Any  appeal  from  such  a  consoli¬ 
dated  hearing  to  the  superior  court  as  provided  in  subsection  (g)  of 
this  Code  section  shall  constitute  a  single  civil  action  and,  unless 
the  taxpayer  specifically  so  indicates  in  the  taxpayer’s  notice  of 
appeal,  shall  apply  to  all  such  parcels  or  items  of  property. 

(B.5)  Within  ten  days  of  a  final  determination  of  value  under 
this  Code  section  and  the  expiration  of  the  30  day  appeal  period 
provided  by  subsection  (g)  of  this  Code  section,  or,  as  otherwise 
provided  by  law,  with  no  further  option  to  appeal,  the  county  board 
of  tax  assessors  shall  forward  such  final  determination  of  value  to 
the  tax  commissioner. 

(C)  Appeals  to  the  county  board  of  equalization  shall  be  con¬ 
ducted  in  the  manner  provided  in  paragraph  (2)  of  this  subsection. 
Appeals  to  a  hearing  officer  shall  be  conducted  in  the  manner 
specified  in  subsection  (e.l)  of  this  Code  section.  Appeals  to  an 
arbitrator  shall  be  conducted  in  the  manner  specified  in  subsection 
(f )  of  this  Code  section.  Such  appeal  proceedings  shall  be  conducted 
between  the  hours  of  8:00  A.M.  and  7:00  P.M.  on  a  business  day. 
Following  the  notification  of  the  taxpayer  of  the  date  and  time  of 
such  taxpayer’s  scheduled  hearing,  the  taxpayer  shall  be  autho¬ 
rized  to  exercise  a  one-time  option  of  changing  the  date  and  time  of 
the  taxpayer’s  scheduled  hearing  to  a  day  and  time  acceptable  to 
the  taxpayer  and  the  county  board  of  tax  assessors.  The  appeal 
administrator  shall  grant  additional  extensions  to  the  taxpayer  or 
the  county  board  of  tax  assessors  for  good  cause  shown,  or  by 
agreement  of  the  parties. 

(D)  The  commissioner,  by  regulation,  shall  adopt  uniform  proce¬ 
dures  and  standards  which  shall  be  followed  by  county  boards  of 
equalization,  hearing  officers,  and  arbitrators  in  determining  ap¬ 
peals.  Such  rules  shall  be  updated  and  revised  periodically  and 
reviewed  no  less  frequently  than  every  five  years.  The  commis¬ 
sioner  shall  publish  and  update  annually  a  manual  for  use  by 
county  boards  of  equalization,  arbitrators,  and  hearing  officers. 

(2)(A)  An  appeal  shall  be  effected  by  e-mailing,  if  the  county  board 
of  tax  assessors  has  adopted  a  written  policy  consenting  to  elec¬ 
tronic  service,  by  mailing  to,  or  by  filing  with  the  county  board  of 
tax  assessors  a  notice  of  appeal  within  45  days  from  the  date  of 
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mailing  the  notice  pursuant  to  Code  Section  48-5-306.  A  written 
objection  to  an  assessment  of  real  property  received  by  a  county 
board  of  tax  assessors  stating  the  location  of  the  real  property  and 
the  identification  number,  if  any,  contained  in  the  tax  notice  shall 
be  deemed  a  notice  of  appeal  by  the  taxpayer  under  the  grounds 
listed  in  paragraph  (1)  of  this  subsection.  A  written  objection  to  an 
assessment  of  personal  property  received  by  a  county  board  of  tax 
assessors  giving  the  account  number,  if  any,  contained  in  the  tax 
notice  and  stating  that  the  objection  is  to  an  assessment  of  personal 
property  shall  be  deemed  a  notice  of  appeal  by  the  taxpayer  under 
the  grounds  listed  in  paragraph  (1)  of  this  subsection.  The  county 
board  of  tax  assessors  shall  review  the  valuation  or  denial  in 
question,  and,  if  any  changes  or  corrections  are  made  in  the 
valuation  or  decision  in  question,  the  board  shall  send  a  notice  of 
the  changes  or  corrections  to  the  taxpayer  pursuant  to  Code  Section 
48-5-306.  Such  notice  shall  also  explain  the  taxpayer’s  right  to 
appeal  to  the  county  board  of  equalization  as  provided  in  subpar¬ 
agraph  (C)  of  this  paragraph  if  the  taxpayer  is  dissatisfied  with  the 
changes  or  corrections  made  by  the  county  board  of  tax  assessors. 

(B)  If  no  changes  or  corrections  are  made  in  the  valuation  or 
decision,  the  county  board  of  tax  assessors  shall  send  written  notice 
thereof  to  the  taxpayer,  to  any  authorized  agent  or  representative 
of  the  taxpayer  to  whom  the  taxpayer  has  requested  that  such 
notice  be  sent,  and  to  the  county  board  of  equalization  which  notice 
shall  also  constitute  the  taxpayer’s  appeal  to  the  county  board  of 
equalization  without  the  necessity  of  the  taxpayer’s  filing  any 
additional  notice  of  appeal  to  the  county  board  of  tax  assessors  or  to 
the  county  board  of  equalization.  The  county  board  of  tax  assessors 
shall  also  send  or  deliver  all  necessary  papers  to  the  county  board 
of  equalization.  If,  however,  the  taxpayer  and  the  county  board  of 
tax  assessors  execute  a  signed  agreement  as  to  valuation,  the 
appeal  shall  terminate  as  of  the  date  of  such  signed  agreement. 

(C)  If  changes  or  corrections  are  made  by  the  county  board  of  tax 
assessors,  the  board  shall  notify  the  taxpayer  in  writing  of  such 
changes.  The  commissioner  shall  develop  and  make  available  to 
county  boards  of  tax  assessors  a  suitable  form  which  shall  be  used 
in  such  notification  to  the  taxpayer.  The  notice  shall  be  sent  by 
regular  mail  properly  addressed  to  the  address  or  addresses  the 
taxpayer  provided  to  the  county  board  of  tax  assessors  and  to  any 
authorized  agent  or  representative  of  the  taxpayer  to  whom  the 
taxpayer  has  requested  that  such  notice  be  sent.  If  the  taxpayer  is 
dissatisfied  with  such  changes  or  corrections,  the  taxpayer  shall, 
within  30  days  of  the  date  of  mailing  of  the  change  notice,  notify  the 
county  board  of  tax  assessors  to  continue  the  taxpayer’s  appeal  to 
the  county  board  of  equalization  by  e-mailing,  if  the  county  board  of 
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tax  assessors  has  adopted  a  written  policy  consenting  to  electronic 
service,  or  by  mailing  to  or  filing  with  the  county  board  of  tax 
assessors  a  written  notice  of  continuance.  The  county  board  of  tax 
assessors  shall  send  or  deliver  the  notice  of  appeal  and  all  neces¬ 
sary  papers  to  the  county  board  of  equalization. 

(D)  The  written  notice  to  the  taxpayer  required  by  this  para¬ 
graph  shall  contain  a  statement  of  the  grounds  for  rejection  of  any 
position  the  taxpayer  has  asserted  with  regard  to  the  valuation  of 
the  property.  No  addition  to  or  amendment  of  such  grounds  as  to 
such  position  shall  be  permitted  before  the  county  board  of  equal¬ 
ization. 

(3)(A)  In  each  year,  the  county  board  of  tax  assessors  shall  review 
the  appeal  and  notify  the  taxpayer  of  any  corrections  or  changes 
within  180  days  after  receipt  of  the  taxpayer’s  notice  of  appeal.  If 
the  county  board  of  tax  assessors  fails  to  respond  to  the  taxpayer 
within  such  180  day  period,  the  property  valuation  asserted  by  the 
taxpayer  on  the  property  tax  return  or  the  taxpayer’s  notice  of 
appeal  shall  become  the  assessed  fair  market  value  for  the  taxpay¬ 
er’s  property  for  the  tax  year  under  appeal.  If  no  such  assertion  of 
value  was  submitted  by  the  taxpayer,  the  appeal  shall  be  forwarded 
to  the  county  board  of  equalization. 

(B)  In  any  county  in  which  the  number  of  appeals  exceeds  a 
number  equal  to  or  greater  than  3  percent  of  the  total  number  of 
parcels  in  the  county  or  the  sum  of  the  current  assessed  value  of  the 
parcels  under  appeal  is  equal  to  or  greater  than  3  percent  of  the 
gross  tax  digest  of  the  county,  the  county  board  of  tax  assessors 
shall  be  granted  an  additional  180  day  period  to  make  its  determi¬ 
nation  and  notify  the  taxpayer.  The  county  board  of  tax  assessors 
shall  notify  each  affected  taxpayer  of  the  additional  180  day  review 
period  provided  in  this  subparagraph  by  mail  or  electronic  commu¬ 
nication,  including  posting  notice  on  the  website  of  the  county 
board  of  tax  assessors  if  such  a  website  is  available.  Such  addi¬ 
tional  period  shall  commence  immediately  following  the  last  day  of 
the  180  days  provided  for  under  subparagraph  (A)  of  this  para¬ 
graph.  If  the  county  board  of  tax  assessors  fails  to  review  the 
appeal  and  notify  the  taxpayer  of  any  corrections  or  changes  not 
later  than  the  last  day  of  such  additional  180  day  period,  the  most 
recent  property  tax  valuation  asserted  by  the  taxpayer  on  the 
property  tax  return  or  on  appeal  shall  prevail  and  shall  be  deemed 
the  value  established  on  such  appeal  unless  a  time  extension  is 
granted  under  subparagraph  (C)  of  this  paragraph.  If  no  such 
assertion  of  value  was  submitted  by  the  taxpayer,  the  appeal  shall 
be  forwarded  to  the  county  board  of  equalization. 

(C)  Upon  a  sufficient  showing  of  good  cause  by  reason  of  unfore¬ 
seen  circumstances  proven  to  the  commissioner  prior  to  the  expi- 
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ration  of  the  additional  180  day  period  provided  for  under  subpar¬ 
agraph  (B)  of  this  paragraph,  the  commissioner  shall  be  authorized 
to  provide  for  a  time  extension  beyond  the  end  of  such  additional 
180  day  period.  The  duration  of  any  such  time  extension  shall  be 
specified  in  writing  by  the  commissioner  and  shall  also  be  posted  on 
the  website  of  the  county  board  of  tax  assessors  if  such  a  website  is 
available.  If  the  county  board  of  tax  assessors  fails  to  make  its 
review  and  notify  the  taxpayer  and  the  taxpayer’s  attorney  not 
later  than  the  last  day  of  such  time  extension,  the  most  recent 
property  tax  valuation  asserted  by  the  taxpayer  on  the  property  tax 
return  or  on  the  taxpayer’s  notice  of  appeal  shall  prevail  and  shall 
be  deemed  the  value  established  on  such  appeal.  If  no  such 
assertion  of  value  was  submitted  by  the  taxpayer,  the  appeal  shall 
be  forwarded  to  the  county  board  of  equalization.  In  addition,  the 
commissioner  shall  be  authorized  to  require  additional  training  or 
require  such  other  remediation  as  the  commissioner  may  deem 
appropriate  for  failure  to  meet  the  deadline  imposed  by  the 
commissioner  under  this  subparagraph. 

(4)  The  determination  by  the  county  board  of  tax  assessors  of 
questions  of  factual  characteristics  of  the  property  under  appeal,  as 
opposed  to  questions  of  value,  shall  be  prima-facie  correct  in  any 
appeal  to  the  county  board  of  equalization.  However,  the  board  of  tax 
assessors  shall  have  the  burden  of  proving  its  opinions  of  value  and 
the  validity  of  its  proposed  assessment  by  a  preponderance  of 
evidence. 

(5)  The  county  board  of  equalization  shall  determine  all  questions 
presented  to  it  on  the  basis  of  the  best  information  available  to  the 
board. 

(6) (A)  Within  15  days  of  the  receipt  of  the  notice  of  appeal,  the 
county  board  of  equalization  shall  set  a  date  for  a  hearing  on  the 
questions  presented  and  shall  so  notify  the  taxpayer  and  the 
county  board  of  tax  assessors  in  writing.  Such  notice  shall  be  sent 
by  first-class  mail  to  the  taxpayer  and  to  any  authorized  agent  or 
representative  of  the  taxpayer  to  whom  the  taxpayer  has  requested 
that  such  notice  be  sent.  Such  notice  shall  be  transmitted  by  e-mail 
to  the  county  board  of  tax  assessors  if  such  board  has  adopted  a 
written  policy  consenting  to  electronic  service,  and,  if  it  has  not, 
then  such  notice  shall  be  sent  to  such  board  by  first-class  mail  or 
intergovernmental  mail.  Such  written  notice  shall  advise  each 
party  that  he  or  she  may  request  a  list  of  witnesses,  documents,  or 
other  written  evidence  to  be  presented  at  the  hearing  by  the  other 
party,  which  shall  be  provided  to  the  requesting  party  not  less  than 
seven  days  prior  to  the  time  of  the  hearing.  Any  failure  to  comply 
with  this  requirement  shall  be  grounds  for  an  automatic  continu- 
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ance  or  for  exclusion  of  such  witness,  documents,  or  other  written 
evidence.  A  taxpayer  may  appear  before  the  board  of  equalization 
concerning  any  appeal  in  person,  by  his  or  her  authorized  agent  or 
representative,  or  both.  The  taxpayer  shall  specify  in  writing  to  the 
board  of  equalization  the  name  of  any  such  agent  or  representative 
prior  to  any  appearance  by  the  agent  or  representative  before  the 
board. 

(B)  Within  30  days  of  the  date  of  notification  to  the  taxpayer  of 
the  hearing  required  in  this  paragraph  but  not  earlier  than  20  days 
from  the  date  of  such  notification  to  the  taxpayer,  the  county  board 
of  equalization  shall  hold  such  hearing  to  determine  the  questions 
presented. 

(C)  If  more  than  one  property  of  a  taxpayer  is  under  appeal,  the 
board  of  equalization  shall,  upon  request  of  the  taxpayer,  consoli¬ 
date  all  such  appeals  in  one  hearing  and  announce  separate 
decisions  as  to  each  parcel  or  item  of  property.  Any  appeal  from 
such  a  consolidated  board  of  equalization  hearing  to  the  superior 
court  as  provided  in  this  subsection  shall  constitute  a  single  civil 
action,  and,  unless  the  taxpayer  specifically  so  indicates  in  his  or 
her  notice  of  appeal,  shall  apply  to  all  such  parcels  or  items  of 
property. 

(D) (i)  The  board  of  equalization  shall  announce  its  decision  on 
each  appeal  at  the  conclusion  of  the  hearing  held  in  accordance 
with  subparagraph  (B)  of  this  paragraph  before  proceeding  with 
another  hearing.  The  decision  of  the  county  board  of  equalization 
shall  be  in  writing,  shall  be  signed  by  each  member  of  the  board, 
shall  specifically  decide  each  question  presented  by  the  appeal, 
shall  specify  the  reason  or  reasons  for  each  such  decision  as  to 
the  specific  issues  of  taxability,  uniformity  of  assessment,  value, 
or  denial  of  homestead  exemptions  depending  upon  the  specific 
issue  or  issues  raised  by  the  taxpayer  in  the  course  of  such 
taxpayer’s  appeal,  shall  state  that  with  respect  to  the  appeal  no 
member  of  the  board  is  disqualified  from  acting  by  virtue  of 
subsection  (j)  of  this  Code  section,  and  shall  certify  the  date  on 
which  notice  of  the  decision  is  given  to  the  parties.  Notice  of  the 
decision  shall  be  delivered  by  hand  to  each  party,  with  written 
receipt,  or  given  to  each  party  by  sending  a  copy  of  the  decision 
by  registered  or  certified  mail  or  statutory  overnight  delivery  to 
the  appellant  and  by  filing  the  original  copy  of  the  decision  with 
the  county  board  of  tax  assessors.  Each  of  the  three  members  of 
the  county  board  of  equalization  must  be  present  and  must 
participate  in  the  deliberations  on  any  appeal.  A  majority  vote 
shall  be  required  in  any  matter.  All  three  members  of  the  board 
shall  sign  the  decision  indicating  their  vote. 
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(ii)  Except  as  otherwise  provided  in  subparagraph  (g)(4)(B)  of 
this  Code  section,  the  county  board  of  tax  assessors  shall  use  the 
valuation  of  the  county  board  of  equalization  in  compiling  the  tax 
digest  for  the  county  for  the  year  in  question  and  shall  indicate 
such  valuation  as  the  previous  year’s  value  on  the  property  tax 
notice  of  assessment  of  such  taxpayer  for  the  immediately 
following  year  rather  than  substituting  the  valuation  which  was 
changed  by  the  county  board  of  equalization. 

(iii) (I)  If  the  county’s  tax  bills  are  issued  before  an  appeal  has 
been  finally  determined,  the  county  board  of  tax  assessors 
shall  specify  to  the  county  tax  commissioner  the  lesser  of  the 
valuation  in  the  last  year  for  which  taxes  were  finally  deter¬ 
mined  to  be  due  on  the  property  or  85  percent  of  the  current 
year’s  value,  unless  the  property  in  issue  is  homestead  prop¬ 
erty  and  has  been  issued  a  building  permit  and  structural 
improvements  have  occurred,  or  structural  improvements 
have  been  made  without  a  building  permit,  in  which  case,  it 
shall  specify  85  percent  of  the  current  year’s  valuation  as  set 
by  the  county  board  of  tax  assessors.  Depending  on  the 
circumstances  of  the  property,  this  amount  shall  be  the  basis 
for  a  temporary  tax  bill  to  be  issued;  provided,  however,  that  a 
nonhomestead  owner  of  a  single  property  valued  at  $2  million 
or  more  may  elect  to  pay  the  temporary  tax  bill  which  specifies 
85  percent  of  the  current  year’s  valuation;  or,  such  owner  may 
elect  to  pay  the  amount  of  the  difference  between  the  85 
percent  tax  bill  based  on  the  current  year’s  valuation  and  the 
tax  bill  based  on  the  valuation  from  the  last  year  for  which 
taxes  were  finally  determined  to  be  due  on  the  property  in 
conjunction  with  the  amount  of  the  tax  bill  based  on  valuation 
from  the  last  year  for  which  taxes  were  finally  determined  to  be 
due  on  the  property,  to  the  tax  commissioner’s  office.  Only  the 
amount  which  represents  the  difference  between  the  tax  bill 
based  on  the  current  year’s  valuation  and  the  tax  bill  based  on 
the  valuation  from  the  last  year  for  which  taxes  were  finally 
determined  to  be  due  will  be  held  in  an  escrow  account  by  the 
tax  commissioner’s  office.  Once  the  appeal  is  concluded,  the 
escrowed  funds  shall  be  released  by  the  tax  commissioner’s 
office  to  the  prevailing  party.  The  taxpayer  may  elect  to  pay  the 
temporary  tax  bill  in  the  amount  of  100  percent  of  the  current 
year’s  valuation  if  no  substantial  property  improvement  has 
occurred.  The  county  tax  commissioner  shall  have  the  author¬ 
ity  to  adjust  such  tax  bill  to  reflect  the  100  percent  value  as 
requested  by  the  taxpayer.  Such  tax  bill  shall  be  accompanied 
by  a  notice  to  the  taxpayer  that  the  bill  is  a  temporary  tax  bill 
pending  the  outcome  of  the  appeal  process.  Such  notice  shall 
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also  indicate  that  upon  resolution  of  the  appeal,  there  may  be 
additional  taxes  due  or  a  refund  issued. 

(II)  For  the  purposes  of  this  Code  section,  any  final  value 
that  causes  a  reduction  in  taxes  and  creates  a  refund  that  is 
owed  to  the  taxpayer  shall  be  paid  by  the  tax  commissioner  to 
the  taxpayer,  entity,  or  transferee  who  paid  the  taxes  with 
interest,  as  provided  in  subsection  (m)  of  this  Code  section. 

(III)  For  the  purposes  of  this  Code  section,  any  final  value 
that  causes  an  increase  in  taxes  and  creates  an  additional 
billing  shall  be  paid  to  the  tax  commissioner  as  any  other  tax 
due  along  with  interest,  as  provided  in  subsection  (m)  of  this 
Code  section. 

(7)  The  appeal  administrator  shall  furnish  the  county  board  of 
equalization  necessary  facilities  and  administrative  help.  The  appeal 
administrator  shall  see  that  the  records  and  information  of  the 
county  board  of  tax  assessors  are  transmitted  to  the  county  board  of 
equalization.  The  county  board  of  equalization  shall  consider  in  the 
performance  of  its  duties  the  information  furnished  by  the  county 
board  of  tax  assessors  and  the  taxpayer. 

(8)  If  at  any  time  during  the  appeal  process  to  the  county  board  of 
equalization  and  after  certification  by  the  county  board  of  tax 
assessors  to  the  county  board  of  equalization,  the  county  board  of  tax 
assessors  and  the  taxpayer  mutually  agree  in  writing  on  the  fair 
market  value,  then  the  county  board  of  tax  assessors,  or  the  county 
board  of  equalization,  as  the  case  may  be,  shall  enter  the  agreed 
amount  in  all  appropriate  records  as  the  fair  market  value  of  the 
property  under  appeal,  and  the  appeal  shall  be  concluded.  The 
provisions  in  subsection  (c)  of  Code  Section  48-5-299  shall  apply  to 
the  valuation  unless  otherwise  waived  by  both  parties. 

(9)  Notwithstanding  any  other  provision  of  law  to  the  contrary,  on 
any  real  property  tax  appeal  made  under  this  Code  section  on  and 
after  January  1,  2016,  the  assessed  value  being  appealed  may  be 
lowered  by  the  deciding  body  based  upon  the  evidence  presented  but 
cannot  be  increased  from  the  amount  assessed  by  the  county  board  of 
tax  assessors.  This  paragraph  shall  not  apply  to  any  appeal  where  the 
taxpayer  files  an  appeal  during  a  time  when  subsection  (c)  of  Code 
Section  48-5-299  is  in  effect  for  the  assessment  being  appealed. 

(e.l)  Appeals  to  hearing  officer. 

(1)(A)  For  any  dispute  involving  the  value  or  uniformity  of  a  parcel 
of  nonhomestead  real  property  with  a  fair  market  value  in  excess  of 
$750,000.00  as  shown  on  the  taxpayer’s  annual  notice  of  current 
assessment  under  Code  Section  48-5-306,  at  the  option  of  the 
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taxpayer,  an  appeal  may  be  submitted  to  a  hearing  officer  in 
accordance  with  this  subsection.  If  such  taxpayer  owns 
nonhomestead  real  property  contiguous  to  such  qualified 
nonhomestead  real  property,  at  the  option  of  the  taxpayer,  such 
contiguous  property  may  be  consolidated  with  the  qualified  prop¬ 
erty  for  purposes  of  the  hearing  under  this  subsection. 

(B)(i)  As  used  in  this  subparagraph,  the  term  “wireless  property” 
means  tangible  personal  property  or  equipment  used  directly  for 
the  provision  of  wireless  services  by  a  provider  of  wireless 
services  which  is  attached  to  or  is  located  underneath  a  wireless 
cell  tower  or  at  a  network  data  center  location  but  which  is  not 
permanently  affixed  to  such  tower  or  data  center  so  as  to 
constitute  a  fixture. 

(ii)  For  any  dispute  involving  the  values  or  uniformity  of  one 
or  more  account  numbers  of  wireless  property  as  defined  in  this 
subparagraph  with  an  aggregate  fair  market  value  in  excess  of 
$750,000.00  as  shown  on  the  taxpayer’s  annual  notice  of  current 
assessment  under  Code  Section  48-5-306,  at  the  option  of  the 
taxpayer,  an  appeal  may  be  submitted  to  a  hearing  officer  in 
accordance  with  this  subsection. 

(2)  Individuals  desiring  to  serve  as  hearing  officers  and  who  are 
either  state  certified  general  real  property  appraisers  or  state  certi¬ 
fied  residential  real  property  appraisers  as  classified  by  the  Georgia 
Real  Estate  Commission  and  the  Georgia  Real  Estate  Appraisers 
Board  for  real  property  appeals  or  are  designated  appraisers  by  a 
nationally  recognized  appraiser’s  organization  for  wireless  property 
appeals  shall  complete  and  submit  an  application,  a  list  of  counties 
the  hearing  officer  is  willing  to  serve,  disqualification  questionnaire, 
and  resume  and  be  approved  by  the  Georgia  Real  Estate  Commission 
and  the  Georgia  Real  Estate  Appraisers  Board  to  serve  as  a  hearing 
officer.  Such  board  shall  annually  publish  a  list  of  qualified  and 
approved  hearing  officers  for  Georgia. 

(3)  The  appeal  administrator  shall  furnish  any  hearing  officer  so 
selected  the  necessary  facilities. 

(4)  An  appeal  shall  be  effected  by  e-mailing,  if  the  county  board  of 
tax  assessors  has  adopted  a  written  policy  consenting  to  electronic 
service,  or  by  filing  with  the  county  board  of  tax  assessors  a  notice  of 
appeal  to  a  hearing  officer  within  45  days  from  the  date  of  mailing  the 
notice  of  assessment  pursuant  to  Code  Section  48-5-306.  A  written 
objection  to  an  assessment  of  real  property  or  wireless  property 
received  by  a  county  board  of  tax  assessors  stating  the  taxpayer’s 
election  to  appeal  to  a  hearing  officer  and  showing  the  location  of  the 
real  property  or  wireless  property  contained  in  the  assessment  notice 
shall  be  deemed  a  notice  of  appeal  by  the  taxpayer. 
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(5)  The  county  board  of  tax  assessors  may  for  no  more  than  90  days 
review  the  taxpayer’s  written  appeal,  and  if  changes  or  corrections 
are  made  by  the  county  board  of  tax  assessors,  the  board  shall  notify 
the  taxpayer  in  writing  of  such  changes.  Within  30  days  of  the  county 
board  of  tax  assessors’  mailing  of  such  notice,  the  taxpayer  may  notify 
the  county  board  of  tax  assessors  in  writing  that  the  changes  or 
corrections  made  by  the  county  board  of  tax  assessors  are  not 
acceptable,  in  which  case,  the  county  board  of  tax  assessors  shall, 
within  30  days  of  the  date  of  mailing  of  such  taxpayer’s  notification, 
send  or  deliver  all  necessary  papers  to  the  appeal  administrator  and 
mail  a  copy  to  the  taxpayer  or,  alternatively,  forward  the  appeal  to  the 
board  of  equalization  if  so  elected  by  the  taxpayer  and  such  election 
is  included  in  the  taxpayer’s  notification  that  the  changes  are  not 
acceptable.  If,  after  review,  the  county  board  of  tax  assessors  deter¬ 
mines  that  no  changes  or  corrections  are  warranted,  the  county  board 
of  tax  assessors  shall  notify  the  taxpayer  of  such  decision.  The 
taxpayer  may  elect  to  forward  the  appeal  to  the  board  of  equalization 
by  notifying  the  county  board  of  tax  assessors  within  30  days  of  the 
mailing  of  the  county  board  of  tax  assessor’s  notice  of  no  changes  or 
corrections.  Upon  the  expiration  of  30  days  following  the  mailing  of 
the  county  board  of  tax  assessors’  notice  of  no  changes  or  corrections, 
the  county  board  of  tax  assessors  shall  certify  the  notice  of  appeal  and 
send  or  deliver  all  necessary  papers  to  the  appeal  administrator  for 
the  appeal  to  the  hearing  officer,  or  board  of  equalization  if  elected  by 
the  taxpayer,  and  mail  a  copy  to  the  taxpayer. 

(6) (A)  The  appeal  administrator  shall  randomly  select  from  such 
list  a  hearing  officer  who  shall  have  experience  or  expertise  in 
hearing  or  appraising  the  type  of  property  that  is  the  subject  of 
appeal  to  hear  the  appeal,  unless  the  taxpayer  and  the  county 
board  of  tax  assessors  mutually  agree  upon  a  hearing  officer  from 
such  list.  The  appeal  administrator  shall  notify  the  taxpayer  and 
the  taxpayer’s  attorney  in  compliance  with  subsection  (o)  of  this 
Code  section  of  the  name  of  the  hearing  officer  and  transmit  a  copy 
of  the  hearing  officer’s  disqualification  questionnaire  and  resume 
provided  for  under  paragraph  (2)  of  this  subsection.  The  hearing 
officer,  in  conjunction  with  all  parties  to  the  appeal,  shall  set  a  time 
and  place  to  hear  evidence  and  testimony  from  both  parties.  The 
hearing  shall  take  place  in  the  county  where  the  property  is 
located,  or  such  other  place  as  mutually  agreed  to  by  the  parties 
and  the  hearing  officer.  The  hearing  officer  shall  provide  electronic 
or  written  notice  to  the  parties  personally  or  by  registered  or 
certified  mail  or  statutory  overnight  delivery  not  less  than  ten  days 
before  the  hearing.  Such  written  notice  shall  advise  each  party  that 
documents  or  other  written  evidence  to  be  presented  at  the  hearing 
by  a  party  must  be  provided  to  the  other  party  not  less  than  seven 
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days  prior  to  the  time  of  the  hearing  and  that  any  failure  to  comply 
with  this  requirement  shall  be  grounds  for  an  automatic  continu¬ 
ance  or  for  exclusion  of  such  documents  or  other  written  evidence. 

(B)  If  the  appeal  administrator,  after  a  diligent  search,  cannot 
find  a  qualified  hearing  officer  who  is  willing  to  serve,  the  appeal 
administrator  shall  transfer  the  certification  of  the  appeal  to  the 
county  or  regional  board  of  equalization  and  notify  the  taxpayer 
and  the  taxpayer’s  attorney  in  compliance  with  subsection  (o)  of 
this  Code  section  and  the  county  board  of  tax  assessors  of  the 
transmittal  of  such  appeal. 

(7)  The  hearing  officer  shall  swear  in  all  witnesses,  perform  the 
powers,  duties,  and  authority  of  a  county  or  regional  board  of 
equalization,  and  determine  the  fair  market  value  of  the  real  prop¬ 
erty  or  wireless  property  based  upon  the  testimony  and  evidence 
presented  during  the  hearing.  Any  issues  other  than  fair  market 
value  and  uniformity  raised  in  the  appeal  shall  be  preserved  for 
appeal  to  the  superior  court.  The  board  of  tax  assessors  shall  have  the 
burden  of  proving  its  opinion  of  value  and  the  validity  of  its  proposed 
assessment  by  a  preponderance  of  evidence.  At  the  conclusion  of  the 
hearing,  the  hearing  officer  shall  notify  both  parties  of  the  decision 
verbally  and  shall  either  send  both  parties  the  decision  in  writing  or 
deliver  the  decision  by  hand  to  each  party,  with  written  receipt. 

(8)  The  taxpayer  or  the  board  of  tax  assessors  may  appeal  the 
decision  of  the  hearing  officer  to  the  superior  court  as  provided  in 
subsection  (g)  of  this  Code  section. 

(9)  If,  at  any  time  during  the  appeal  under  this  subsection,  the 
taxpayer  and  the  county  board  of  tax  assessors  execute  a  signed 
written  agreement  on  the  fair  market  value  and  any  other  issues 
raised:  the  appeal  shall  terminate  as  of  the  date  of  such  signed 
agreement;  the  fair  market  value  as  set  forth  in  such  agreement  shall 
become  final;  and  subsection  (c)  of  Code  Section  48-5-299  shall  apply. 

(9.1)  The  provisions  contained  in  this  subsection  may  be  waived  at 
any  time  by  written  consent  of  the  taxpayer  and  the  county  board  of 
tax  assessors. 

(10)  Each  hearing  officer  shall  be  compensated  by  the  county  for 
time  expended  in  considering  appeals.  The  compensation  shall  be 
paid  at  a  rate  of  not  less  than  $75.00  per  hour  for  the  first  hour  and 
not  less  than  $25.00  per  hour  for  each  hour  thereafter  as  determined 
by  the  county  governing  authority  or  as  may  be  agreed  upon  by  the 
parties  with  the  consent  of  the  county  governing  authority.  Compen¬ 
sation  pursuant  to  this  paragraph  shall  be  paid  from  the  county 
treasury  upon  certification  by  the  hearing  officer  of  the  hours  ex¬ 
pended  in  hearing  of  appeals.  The  attendance  at  any  training 
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required  by  the  commissioner  shall  be  part  of  the  qualifications  of  the 
hearing  officer,  and  any  nominal  cost  of  such  training  shall  be  paid  by 
the  hearing  officer. 

(11)  The  commissioner  shall  promulgate  rules  and  regulations  for 
the  proper  administration  of  this  subsection,  including,  but  not 
limited  to,  qualifications;  training,  including  an  eight-hour  course  on 
Georgia  property  law,  Georgia  evidence  law,  preponderance  of  evi¬ 
dence,  burden  of  proof,  credibility  of  the  witnesses,  and  weight  of 
evidence;  disqualification  questionnaire;  selection;  removal;  an  an¬ 
nual  continuing  education  requirement  of  at  least  four  hours  of 
instruction  in  recent  legislation,  current  case  law,  and  updates  on 
appraisal  and  equalization  procedures,  as  prepared  and  required  by 
the  commissioner;  and  any  other  matters  necessary  to  the  proper 
administration  of  this  subsection.  The  failure  of  any  hearing  officer  to 
fulfill  the  requirements  of  this  paragraph  shall  render  such  officer 
ineligible  to  serve.  Such  rules  and  regulations  shall  also  include  a 
uniform  appeal  form  which  shall  require  the  initial  assertion  of  a 
valuation  of  the  property  by  the  taxpayer.  Any  such  assertion  of  value 
shall  be  subject  to  later  revision  by  the  taxpayer  based  upon  written 
evidence.  The  commissioner  shall  seek  input  from  all  interested 
parties  prior  to  such  promulgation. 

(12)  If  the  county’s  tax  bills  are  issued  before  the  hearing  officer 
has  rendered  his  or  her  decision  on  property  which  is  on  appeal,  a 
temporary  tax  bill  shall  be  issued  in  the  same  manner  as  otherwise 
required  under  division  (e)(6)(D)(iii)  of  this  Code  section. 

(13)  Upon  determination  of  the  final  value,  the  temporary  tax  bill 
shall  be  adjusted  as  required  under  division  (e)(6)(D)(iii)  of  this  Code 
section. 

(f)  Nonbinding  arbitration. 

(1)  As  used  in  this  subsection,  the  term  “certified  appraisal”  means 
an  appraisal  or  appraisal  report  given,  signed,  and  certified  as  such 
by  a  real  property  appraiser  as  classified  by  the  Georgia  Real  Estate 
Commission  and  the  Georgia  Real  Estate  Appraisers  Board. 

(2)  At  the  option  of  the  taxpayer,  an  appeal  shall  be  submitted  to 
nonbinding  arbitration  in  accordance  with  this  subsection. 

(3) (A)  Following  an  election  by  the  taxpayer  to  use  the  arbitration 
provisions  of  this  subsection,  an  arbitration  appeal  shall  be  effected 
by  the  taxpayer  by  e-mailing,  if  the  county  board  of  tax  assessors 
has  adopted  a  written  policy  consenting  to  electronic  service,  or  by 
filing  a  written  notice  of  arbitration  appeal  with  the  county  board 
of  tax  assessors.  The  notice  of  arbitration  appeal  shall  specifically 
state  the  grounds  for  arbitration.  The  notice  shall  be  filed  within  45 
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days  from  the  date  of  mailing  the  notice  pursuant  to  Code  Section 
48-5-306.  Within  ten  days  of  receipt  of  a  taxpayer’s  notice  of 
arbitration  appeal,  the  board  of  tax  assessors  shall  send  to  the 
taxpayer  an  acknowledgment  of  receipt  of  the  appeal  and  a  notice 
that  the  taxpayer  shall,  within  45  days  of  the  date  of  transmittal  of 
the  acknowledgment  of  receipt  of  the  appeal,  provide  to  the  county 
board  of  tax  assessors  for  consideration  a  copy  of  a  certified 
appraisal.  Failure  of  the  taxpayer  to  provide  such  certified  ap¬ 
praisal  within  such  45  days  shall  terminate  the  appeal  unless  the 
taxpayer  within  such  45  day  period  elects  to  have  the  appeal 
immediately  forwarded  to  the  board  of  equalization.  Prior  to 
appointment  of  the  arbitrator  and  within  45  days  of  the  acknowl¬ 
edgment  of  the  receipt  of  the  appeal,  the  taxpayer  shall  provide  a 
copy  of  the  certified  appraisal  as  specified  in  this  paragraph  to  the 
county  board  of  tax  assessors  for  consideration.  Within  45  days  of 
receiving  the  taxpayer’s  certified  appraisal,  the  county  board  of  tax 
assessors  shall  either  accept  the  taxpayer’s  appraisal,  in  which 
case  that  value  shall  become  final,  or  the  county  board  of  tax 
assessors  shall  reject  the  taxpayer’s  appraisal  by  sending  within 
ten  days  of  the  date  of  such  rejection  a  written  notification  by 
certified  mail  of  such  rejection  to  the  taxpayer  and  the  taxpayer’s 
attorney  of  record  in  compliance  with  subsection  (o)  of  this  Code 
section,  in  which  case  the  county  board  of  tax  assessors  shall  certify 
within  45  days  the  appeal  to  the  appeal  administrator  of  the  county 
in  which  the  property  is  located  along  with  any  other  papers 
specified  by  the  person  seeking  arbitration  under  this  subsection, 
including,  but  not  limited  to,  the  staff  information  from  the  file 
used  by  the  county  board  of  tax  assessors.  In  the  event  the  taxpayer 
is  not  notified  of  a  rejection  of  the  taxpayer’s  appraisal  within  such 
ten-day  period,  the  taxpayer’s  appraisal  value  shall  become  final. 
In  the  event  that  the  county  board  of  tax  assessors  neither  accepts 
nor  rejects  the  value  set  out  in  the  certified  appraisal  within  45 
days  after  the  receipt  of  the  certified  appraisal,  then  the  certified 
appraisal  shall  become  the  final  value.  All  papers  and  information 
certified  to  the  appeal  administrator  shall  become  a  part  of  the 
record  on  arbitration.  At  the  time  of  certification  of  the  appeal,  the 
county  board  of  tax  assessors  shall  serve  the  taxpayer  and  the 
taxpayer’s  attorney  of  record  in  compliance  with  subsection  (o)  of 
this  Code  section,  if  any,  or  employee  with  a  copy  of  the  certification 
along  with  any  other  papers  specified  by  the  person  seeking 
arbitration  along  with  the  civil  action  file  number  assigned  to  the 
appeal,  if  any.  Within  15  days  of  filing  the  certification  to  the  appeal 
administrator,  the  presiding  or  chief  judge  of  the  superior  court  of 
the  circuit  in  which  the  property  is  located  shall  issue  an  order 
authorizing  the  arbitration. 

(B)  At  any  point,  the  county  board  of  tax  assessors  and  the 
taxpayer  may  execute  a  signed,  written  agreement  establishing  the 
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fair  market  value  without  entering  into  or  completing  the  arbitra¬ 
tion  process.  The  fair  market  value  as  set  forth  in  such  agreement 
shall  become  the  final  value. 

(C)  The  arbitration  shall  be  conducted  pursuant  to  the  following 
procedure: 

(i)  The  county  board  of  tax  assessors  shall,  at  the  time  the 
appeal  is  certified  to  the  appeal  administrator  under  subpara¬ 
graph  (A)  of  this  paragraph,  provide  to  the  taxpayer  a  notice  of  a 
meeting  time  and  place  to  decide  upon  an  arbitrator,  to  occur 
within  60  days  after  the  date  of  sending  the  rejection  of  the 
taxpayer’s  certified  appraisal.  Following  the  notification  of  the 
taxpayer  of  the  date  and  time  of  the  meeting,  the  taxpayer  shall 
be  authorized  to  exercise  a  one-time  option  of  changing  the  date 
and  time  of  the  meeting  to  a  date  and  time  acceptable  to  the 
taxpayer  and  the  county  board  of  tax  assessors.  If  the  parties 
agree,  the  matter  shall  be  submitted  to  a  single  arbitrator  chosen 
by  the  parties.  If  the  parties  cannot  agree  on  the  single  arbitra¬ 
tor,  the  arbitrator  may  be  chosen  by  the  presiding  or  chief  judge 
of  the  superior  court  of  the  circuit  in  which  the  property  is  located 
within  30  days  after  the  filing  of  a  petition  by  either  party; 

(ii)  In  order  to  be  qualified  to  serve  as  an  arbitrator,  a  person 
shall  be  classified  as  a  state  certified  general  real  property 
appraiser  or  state  certified  residential  real  property  appraiser 
pursuant  to  the  rules  and  regulations  of  the  Georgia  Real  Estate 
Commission  and  the  Georgia  Real  Estate  Appraisers  Board  and 
shall  have  experience  or  expertise  in  appraising  the  type  of 
property  that  is  the  subject  of  the  arbitration; 

(iii)  The  arbitrator,  within  30  days  after  his  or  her  appoint¬ 
ment,  shall  set  a  time  and  place  to  hear  evidence  and  testimony 
from  both  parties.  The  arbitrator  shall  provide  written  notice  to 
the  parties  personally  or  by  registered  or  certified  mail  or 
statutory  overnight  delivery  not  less  than  ten  days  before  the 
hearing.  Such  written  notice  shall  advise  each  party  that  docu¬ 
ments  or  other  written  evidence  to  be  presented  at  the  hearing  by 
a  party  must  be  provided  to  the  other  party  not  less  than  seven 
days  prior  to  the  time  of  the  hearing  and  that  any  failure  to 
comply  with  this  requirement,  unless  waived  by  mutual  written 
agreement  of  such  parties,  shall  be  grounds  for  a  continuance  or 
for  exclusion  of  such  documents  or  other  written  evidence.  The 
arbitrator,  in  consultation  with  the  parties,  may  adjourn  or 
postpone  the  hearing.  Following  notification  of  the  taxpayer  of 
the  date  and  time  of  the  hearing,  the  taxpayer  shall  be  autho¬ 
rized  to  exercise  a  one-time  option  of  changing  the  date  and  time 
of  the  hearing  to  a  date  and  time  acceptable  to  the  taxpayer  and 
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the  county  board  of  tax  assessors.  The  presiding  or  chief  judge  of 
the  superior  court  of  the  circuit  in  which  the  property  is  located 
may  direct  the  arbitrator  to  proceed  promptly  with  the  hearing 
and  the  determination  of  the  appeal  upon  application  of  any 
party.  The  hearing  shall  occur  in  the  county  in  which  the 
property  is  located  or  such  other  place  as  may  be  agreed  upon  in 
writing  by  the  parties; 

(iv)  At  the  hearing,  the  parties  shall  be  entitled  to  be  heard,  to 
present  documents,  testimony,  and  other  matters,  and  to 
cross-examine  witnesses.  The  arbitrator  may  hear  and  deter¬ 
mine  the  controversy  upon  the  documents,  testimony,  and  other 
matters  produced  notwithstanding  the  failure  of  a  party  duly 
notified  to  appear; 

(v)  The  arbitrator  shall  maintain  a  record  of  all  pleadings, 
documents,  testimony,  and  other  matters  introduced  at  the 
hearing.  The  arbitrator  or  any  party  to  the  proceeding  may  have 
the  proceedings  transcribed  by  a  court  reporter; 

(vi)  The  provisions  of  this  paragraph  may  be  waived  at  any 
time  by  written  consent  of  the  taxpayer  and  the  board  of  tax 
assessors; 

(vii)  At  the  conclusion  of  the  hearing,  the  arbitrator  shall 
render  a  decision  regarding  the  fair  market  value  of  the  property 
subject  to  nonbinding  arbitration; 

(viii)  In  order  to  determine  the  fair  market  value,  the  arbitra¬ 
tor  may  consider  the  final  value  for  the  property  submitted  by  the 
county  board  of  tax  assessors  at  the  hearing  and  the  final  value 
submitted  by  the  taxpayer  at  the  hearing.  The  taxpayer  shall  be 
responsible  for  the  cost  of  any  appraisal  by  the  taxpayer’s 
appraiser; 

(ix)  The  arbitrator  shall  consider  the  final  value  submitted  by 
the  county  board  of  tax  assessors,  the  final  value  submitted  by 
the  taxpayer,  and  evidence  supporting  the  values  submitted  by 
the  county  board  of  tax  assessors  and  the  taxpayer.  The  arbitra¬ 
tor  shall  determine  the  fair  market  value  of  the  property  under 
appeal.  The  arbitrator  shall  notify  both  parties  of  the  decision 
verbally  and  shall  either  send  both  parties  the  decision  in  writing 
or  deliver  the  decision  by  hand  to  each  party,  with  written 
receipt; 

(x)  If  the  taxpayer’s  value  is  closest  to  the  fair  market  value 
determined  by  the  arbitrator,  the  county  shall  be  responsible  for 
the  fees  and  costs  of  such  arbitrator.  If  the  value  of  the  board  of 
tax  assessors  is  closest  to  the  fair  market  value  determined  by 
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the  arbitrator,  the  taxpayer  shall  be  responsible  for  the  fees  and 
costs  of  such  arbitrator;  and 

(xi)  The  board  of  tax  assessors  shall  have  the  burden  of 
proving  its  opinion  of  value  and  the  validity  of  its  proposed 
assessment  by  a  preponderance  of  evidence. 

(4)  If  the  county’s  tax  bills  are  issued  before  an  arbitrator  has 
rendered  his  or  her  decision  on  property  which  is  on  appeal,  a 
temporary  tax  bill  shall  be  issued  in  the  same  manner  as  otherwise 
required  under  division  (e)(6)(D)(iii)  of  this  Code  section. 

(5)  Upon  determination  of  the  final  value,  the  temporary  tax  bill 
shall  be  adjusted  as  required  under  division  (e)(6)(D)(iii)  of  this  Code 
section. 

(g)  Appeals  to  the  superior  court. 

(1)  The  taxpayer  or  the  county  board  of  tax  assessors  may  appeal 
decisions  of  the  county  board  of  equalization,  hearing  officer,  or 
arbitrator,  as  applicable,  to  the  superior  court  of  the  county  in  which 
the  property  lies.  By  mutual  written  agreement,  the  taxpayer  and  the 
county  board  of  tax  assessors  may  waive  an  appeal  to  the  county 
board  of  equalization  and  initiate  an  appeal  under  this  subsection.  A 
county  board  of  tax  assessors  shall  not  appeal  a  decision  of  the  county 
board  of  equalization,  arbitrator,  or  hearing  officer,  as  applicable, 
changing  an  assessment  by  20  percent  or  less  unless  the  board  of  tax 
assessors  gives  the  county  governing  authority  a  written  notice  of  its 
intention  to  appeal,  and,  within  ten  days  of  receipt  of  the  notice,  the 
county  governing  authority  by  majority  vote  does  not  prohibit  the 
appeal.  In  the  case  of  a  joint  city-county  board  of  tax  assessors,  such 
notice  shall  be  given  to  the  city  and  county  governing  authorities, 
either  of  which  may  prohibit  the  appeal  by  majority  vote  within  the 
allowed  period  of  time. 

(2)  An  appeal  by  the  taxpayer  as  provided  in  paragraph  (1)  of  this 
subsection  shall  be  effected  by  e-mailing,  if  the  county  board  of  tax 
assessors  has  adopted  a  written  policy  consenting  to  electronic 
service,  or  by  mailing  to  or  filing  with  the  county  board  of  tax 
assessors  a  written  notice  of  appeal.  An  appeal  by  the  county  board  of 
tax  assessors  shall  be  effected  by  giving  notice  to  the  taxpayer.  The 
notice  to  the  taxpayer  shall  be  dated  and  shall  contain  the  name  and 
the  last  known  address  of  the  taxpayer.  The  notice  of  appeal  shall 
specifically  state  the  grounds  for  appeal.  The  notice  shall  be  mailed  or 
filed  within  30  days  from  the  date  on  which  the  decision  of  the  county 
board  of  equalization,  hearing  officer,  or  arbitrator  is  delivered 
pursuant  to  subparagraph  (e)(6)(D),  paragraph  (7)  of  subsection  (e.l), 
or  division  (f)(3)(C)(ix)  of  this  Code  section.  Within  45  days  of  receipt 
of  a  taxpayer’s  notice  of  appeal  and  before  certification  of  the  appeal 
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to  the  superior  court,  the  county  board  of  tax  assessors  shall  send  to 
the  taxpayer  notice  that  a  settlement  conference,  in  which  the  county 
board  of  tax  assessors  and  the  taxpayer  shall  confer  in  good  faith,  will 
be  held  at  a  specified  date  and  time  which  shall  be  no  later  than  30 
days  from  the  notice  of  the  settlement  conference,  and  notice  of  the 
amount  of  the  filing  fee,  if  any,  required  by  the  clerk  of  the  superior 
court.  The  taxpayer  may  exercise  a  one-time  option  to  reschedule  the 
settlement  conference  to  a  different  date  and  time  acceptable  to  the 
taxpayer,  but  in  no  event  later  than  30  days  from  the  date  of  the 
notice.  If  at  the  end  of  the  45  day  review  period  the  county  board  of 
tax  assessors  elects  not  to  hold  a  settlement  conference,  then  the 
appeal  shall  terminate  and  the  taxpayer’s  stated  value  shall  be 
entered  in  the  records  of  the  board  of  tax  assessors  as  the  fair  market 
value  for  the  year  under  appeal  and  the  provisions  of  subsection  (c)  of 
Code  Section  48-5-299  shall  apply  to  such  value.  If  the  taxpayer 
chooses  not  to  participate  in  the  settlement  conference,  he  or  she  may 
not  seek  and  shall  not  be  awarded  fees  and  costs  at  such  time  when 
the  appeal  is  settled  in  superior  court.  If  at  the  conclusion  of  the 
settlement  conference  the  parties  reach  an  agreement,  the  settlement 
value  shall  be  entered  in  the  records  of  the  county  board  of  tax 
assessors  as  the  fair  market  value  for  the  tax  year  under  appeal  and 
the  provisions  of  subsection  (c)  of  Code  Section  48-5-299  shall  apply  to 
such  value.  If  at  the  conclusion  of  the  settlement  conference  the 
parties  cannot  agree  on  a  fair  market  value,  then  written  notice  shall 
be  provided  to  the  taxpayer  that  the  filing  fees  must  be  paid  by  the 
taxpayer  to  the  clerk  of  the  superior  court  within  ten  days  of  the  date 
of  the  conference,  with  a  copy  of  the  check  delivered  to  the  county 
board  of  tax  assessors.  Notwithstanding  any  other  provision  of  law  to 
the  contrary,  the  amount  of  the  filing  fee  for  an  appeal  under  this 
subsection  shall  be  $25.00.  An  appeal  under  this  subsection  shall  not 
be  subject  to  any  other  fees  or  additional  costs  otherwise  required 
under  any  provision  of  Title  15  or  under  any  other  provision  of  law. 
Immediately  following  payment  of  such  $25.00  filing  fee  by  the 
taxpayer  to  the  clerk  of  the  superior  court,  the  clerk  shall  remit  the 
proceeds  thereof  to  the  governing  authority  of  the  county  which  shall 
deposit  the  proceeds  into  the  general  fund  of  the  county.  Within  30 
days  of  receipt  of  proof  of  payment  to  the  clerk  of  the  superior  court, 
the  county  board  of  tax  assessors  shall  certify  to  the  clerk  of  the 
superior  court  the  notice  of  appeal  and  any  other  papers  specified  by 
the  person  appealing  including,  but  not  limited  to,  the  staff  informa¬ 
tion  from  the  file  used  by  the  county  board  of  tax  assessors,  the  county 
board  of  equalization,  the  hearing  officer,  or  the  arbitrator.  All  papers 
and  i  nformation  certified  to  the  clerk  shall  become  a  part  of  the  record 
on  appeal  to  the  superior  court.  At  the  time  of  certification  of  the 
appeal,  the  county  board  of  tax  assessors  shall  serve  the  taxpayer  and 
his  or  her  attorney  of  record,  if  any,  with  a  copy  of  the  notice  of  appeal 
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and  with  the  civil  action  file  number  assigned  to  the  appeal.  Such 
service  shall  be  effected  in  accordance  with  subsection  (b)  of  Code 
Section  9-11-5.  No  discovery,  motions,  or  other  pleadings  may  be  filed 
by  the  county  board  of  tax  assessors  in  the  appeal  until  such  service 
has  been  made. 

(3)  The  appeal  shall  constitute  a  de  novo  action.  The  board  of  tax 
assessors  shall  have  the  burden  of  proving  its  opinions  of  value  and 
the  validity  of  its  proposed  assessment  by  a  preponderance  of 
evidence.  Upon  a  failure  of  the  board  of  tax  assessors  to  meet  such 
burden  of  proof,  the  court  may,  upon  motion  or  sua  sponte,  authorize 
the  finding  that  the  value  asserted  by  the  board  of  tax  assessors  is 
unreasonable  and  authorize  the  determination  of  the  final  value  of 
the  property. 

(4) (A)  The  appeal  shall  be  placed  on  the  court’s  next  available  jury 
or  bench  trial  calendar,  at  the  taxpayer’s  election,  following  the 
filing  of  the  appeal  unless  continued  by  the  court.  If  only  questions 
of  law  are  presented  in  the  appeal,  the  appeal  shall  be  heard  as 
soon  as  practicable  before  the  court  sitting  without  a  jury.  Each 
hearing  before  the  court  sitting  without  a  jury  at  the  taxpayer’s 
election  shall  be  held  within  30  days  following  the  date  on  which 
the  appeal  is  filed  with  the  clerk  of  the  superior  court. 

(B)(i)  The  county  board  of  tax  assessors  shall  use  the  valuation 
of  the  county  board  of  equalization,  the  hearing  officer,  or  the 
arbitrator,  as  applicable,  in  compiling  the  tax  digest  for  the 
county. 

(ii) (I)  If  the  final  determination  of  value  on  appeal  is  less  than 
the  valuation  thus  used,  the  tax  commissioner  shall  be  autho¬ 
rized  to  adjust  the  taxpayer’s  tax  bill  to  reflect  the  final  value 
for  the  year  in  question. 

(II)  If  the  final  determination  of  value  on  appeal  causes  a 
reduction  in  taxes  and  creates  a  refund  that  is  owed  to  the 
taxpayer,  it  shall  be  paid  by  the  tax  commissioner  to  the 
taxpayer,  entity,  or  transferee  who  paid  the  taxes  with  interest, 
as  provided  in  subsection  (m)  of  this  Code  section. 

(III)  If  the  final  determination  of  value  on  appeal  is  85 
percent  or  less  of  the  valuation  set  by  the  county  board  of 
equalization,  hearing  officer,  or  arbitrator  as  to  any  real 
property,  the  taxpayer,  in  addition  to  the  interest  provided  for 
in  subsection  (m)  of  this  Code  section,  shall  recover  costs  of 
litigation  and  reasonable  attorney’s  fees  incurred  in  the  action. 
Any  appeal  of  an  award  of  attorney’s  fees  by  the  county  shall  be 
specifically  approved  by  the  governing  authority  of  the  county. 

(iii)  If  the  final  determination  of  value  on  appeal  is  greater 
than  the  valuation  set  by  the  county  board  of  equalization, 
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hearing  officer,  or  arbitrator,  as  applicable,  causes  an  increase  in 
taxes,  and  creates  an  additional  billing,  it  shall  be  paid  to  the  tax 
commissioner  as  any  other  tax  due  along  with  interest,  as 
provided  in  subsection  (m)  of  this  Code  section. 

(g.l)  The  provisions  in  subsection  (c)  of  Code  Section  48-5-299  shall 
apply  to  the  valuation,  unless  otherwise  waived  in  writing  by  both 
parties,  as  to: 

(1)  The  valuation  established  or  announced  by  any  county  board  of 
equalization,  arbitrator,  hearing  officer,  or  superior  court;  and 

(2)  Any  written  agreement  or  settlement  of  valuation  reached  by 
the  county  board  of  tax  assessors  and  the  taxpayer  as  permitted  by 
this  Code  section. 

(h)  Recording  of  interviews  or  hearings. 

(1)  In  the  course  of  any  assessment,  appeal,  or  arbitration,  or  any 
related  proceeding,  the  taxpayer  shall  be  entitled  to: 

(A)  Have  an  interview  with  an  officer  or  employee  who  is 
authorized  to  discuss  tax  assessments  of  the  board  of  tax  assessors 
relating  to  the  valuation  of  the  taxpayer’s  property  subject  to  such 
assessment,  appeal,  arbitration,  or  related  proceeding,  and  the 
taxpayer  may  record  the  interview  at  the  taxpayer’s  expense  and 
with  equipment  provided  by  the  taxpayer,  and  no  such  officer  or 
employee  of  the  board  of  tax  assessors  may  refuse  to  participate  in 
an  interview  relating  to  such  valuation  for  reason  of  the  taxpayer’s 
choice  to  record  such  interview;  and 

(B)  Record,  at  the  taxpayer’s  expense  and  with  equipment 
provided  by  the  taxpayer,  all  proceedings  before  the  board  of 
equalization  or  any  hearing  officer. 

(2)  The  interview  referenced  in  subparagraph  (A)  of  paragraph  (1) 
of  this  subsection  shall  be  granted  to  the  taxpayer  within  30  calendar 
days  from  the  postmark  date  of  the  taxpayer’s  written  request  for  the 
interview,  and  the  interview  shall  be  conducted  in  the  office  of  the 
board  of  assessors.  The  time  and  date  for  the  interview,  within  such 
30  calendar  day  period,  shall  be  mutually  agreed  upon  between  the 
taxpayer  and  the  taxing  authority.  The  taxing  authority  may  extend 
the  time  period  for  the  interview  an  additional  30  days  upon  written 
notification  to  the  taxpayer. 

(3)  The  superior  courts  of  this  state  shall  have  jurisdiction  to 
enforce  the  provisions  of  this  subsection  directly  and  without  the 
issue  being  first  brought  to  any  administrative  procedure  or  hearing. 
The  taxpayer  shall  be  awarded  damages  in  the  amount  of  $100.00  per 
occurrence  where  the  taxpayer  requested  the  interview,  in  compli- 
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ance  with  this  subsection,  and  the  board  of  assessors  failed  to  timely 
comply;  and  the  taxpayer  shall  be  entitled  to  recover  reasonable 
attorney’s  fees  and  expenses  of  litigation  incurred  in  any  action 
brought  to  compel  such  interview. 

(i)  Alternate  members  of  boards  of  equalization. 

(1)  Alternate  members  of  the  county  board  of  equalization  in  the 
order  in  which  selected  shall  serve: 

(A)  As  members  of  the  county  board  of  equalization  in  the  event 
there  is  a  permanent  vacancy  on  the  board  created  by  the  death, 
ineligibility,  removal  from  the  county,  or  incapacitating  illness  of  a 
member  or  by  any  other  circumstances.  An  alternate  member  who 
fills  a  permanent  vacancy  shall  be  considered  a  member  of  the 
board  for  the  remainder  of  the  unexpired  term;  or 

(B)  In  any  appeal  for  which  an  alternate  member  is  selected  for 
service  by  the  appeal  administrator. 

(2)  A  hearing  panel  shall  consist  of  no  more  than  three  members  at 
any  time,  one  of  whom  shall  serve  as  the  presiding  member  for  the 
purpose  of  the  hearing. 

(j)  Disqualification. 

(1)  No  member  of  the  county  board  of  equalization  and  no  hearing 
officer  shall  serve  with  respect  to  any  appeal  concerning  which  he  or 
she  would  be  subject  to  a  challenge  for  cause  if  he  or  she  were  a 
member  of  a  panel  of  jurors  in  a  civil  case  involving  the  same  subject 
matter. 

(2)  The  parties  to  an  appeal  to  the  county  board  of  equalization  or 
to  a  hearing  officer  shall  file  in  writing  with  the  appeal,  in  the  case  of 
the  person  appealing,  or,  in  the  case  of  the  county  board  of  tax 
assessors,  with  the  certificate  transmitting  the  appeal,  questions 
relating  to  the  disqualification  of  members  of  the  county  board  of 
equalization  or  hearing  officer.  Each  question  shall  be  phrased  so  that 
it  can  be  answered  by  an  affirmative  or  negative  response.  The 
members  of  the  county  board  of  equalization  or  hearing  officer  shall, 
in  writing  under  oath  within  two  days  of  their  receipt  of  the  appeal, 
answer  the  questions  and  any  question  which  may  be  adopted 
pursuant  to  subparagraph  (e)(1)(D)  of  this  Code  section.  Answers  of 
the  county  board  of  equalization  or  hearing  officers  shall  be  part  of 
the  decision  of  the  board  or  hearing  officer  and  shall  be  served  on  each 
party  by  first-class  mail.  Determination  of  disqualification  shall  be 
made  by  the  judge  of  the  superior  court  upon  the  request  of  any  party 
when  the  request  is  made  within  two  days  of  the  response  of  the 
board  or  hearing  officer  to  the  questions.  The  time  prescribed  under 
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subparagraph  (e)(6)(A)  of  this  Code  section  shall  be  tolled  pending  the 
determination  by  the  judge  of  the  superior  court. 

(k)  Compensation  of  board  of  equalization  members. 

(1)  Each  member  of  the  county  board  of  equalization  shall  be 
compensated  by  the  county  per  diem  for  time  expended  in  considering 
appeals.  The  compensation  shall  be  paid  at  a  rate  of  not  less  than 
$25.00  per  day  and  shall  be  determined  by  the  county  governing 
authority.  The  attendance  at  required  approved  appraisal  courses 
shall  be  part  of  the  official  duties  of  a  member  of  the  board,  and  he  or 
she  shall  be  paid  for  each  day  in  attendance  at  such  courses  and  shall 
be  allowed  reasonable  expenses  necessarily  incurred  in  connection 
with  such  courses.  Compensation  pursuant  to  this  paragraph  shall  be 
paid  from  the  county  treasury  upon  certification  by  the  member  of  the 
days  expended  in  consideration  of  appeals  or  attending  approved 
appraisal  courses. 

(2)  Each  member  of  the  county  board  of  equalization  who  partici¬ 
pates  in  online  training  provided  by  the  department  shall  be  com¬ 
pensated  by  the  county  at  the  rate  of  $25.00  per  day  for  each  eight 
hours  of  completed  training.  A  member  shall  certify  under  oath  and 
file  an  affidavit  with  the  appeal  administrator  stating  the  number  of 
hours  required  to  complete  such  training  and  the  number  of  hours 
which  were  actually  completed.  The  appeal  administrator  shall 
review  the  affidavit  and,  following  approval  thereof,  shall  notify  the 
county  governing  authority.  The  Council  of  Superior  Court  Clerks  of 
Georgia  shall  develop  and  make  available  an  appropriate  form  for 
such  purpose.  Compensation  pursuant  to  this  paragraph  shall  be 
paid  from  the  county  treasury  following  approval  of  the  appeal 
administrator  of  the  affidavit  filed  under  this  paragraph. 

(l)  Military  service. 

In  the  event  of  the  absence  of  an  individual  from  such  individual’s 
residence  because  of  duty  in  the  armed  forces,  the  filing  requirements 
set  forth  in  paragraph  (3)  of  subsection  (f)  of  this  Code  section  shall  be 
tolled  for  a  period  of  90  days.  During  this  period,  any  member  of  the 
immediate  family  of  the  individual,  or  a  friend  of  the  individual,  may 
notify  the  tax  receiver  or  the  tax  commissioner  of  the  individual’s 
absence  due  to  military  service  and  submit  written  notice  of  represen¬ 
tation  for  the  limited  purpose  of  the  appeal.  Upon  receipt  of  this  notice, 
the  tax  receiver  or  the  tax  commissioner  shall  initiate  the  appeal. 

(m)  Interest. 

(1)  For  the  purposes  of  this  Code  section,  any  final  value  that 
causes  a  reduction  in  taxes  and  creates  a  refund  that  is  owed  to  the 
taxpayer  shall  be  paid  by  the  tax  commissioner  to  the  taxpayer, 
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entity,  or  transferee  who  paid  the  taxes  within  60  days  from  the  date 
of  the  final  determination  of  value.  Such  refund  shall  include  interest 
at  the  same  rate  specified  in  Code  Section  48-2-35  which  shall  accrue 
from  the  due  date  of  the  taxable  year  in  question  or  the  date  paid, 
whichever  is  later,  through  the  date  on  which  the  final  determination 
of  value  was  made.  In  no  event  shall  the  amount  of  such  interest 
exceed  $150.00  for  homestead  property  or  $5,000.00  for 
nonhomestead  property.  Any  refund  paid  after  the  sixtieth  day  shall 
accrue  interest  from  the  sixty-first  day  until  paid  with  interest  at  the 
same  rate  specified  in  Code  Section  48-2-35.  The  interest  accrued 
after  the  sixtieth  day  and  forward  shall  not  be  subject  to  the  limits 
imposed  by  this  subsection.  The  tax  commissioner  shall  pay  the  tax 
refund  and  any  interest  for  the  refund  from  current  collections  in  the 
same  proportion  for  each  of  the  levying  authorities  for  whom  the 
taxes  were  collected. 

(2)  For  the  purposes  of  this  Code  section,  any  final  value  that 
causes  an  increase  in  taxes  and  creates  an  additional  billing  shall  be 
paid  to  the  tax  commissioner  as  any  other  tax  due.  After  the  tax  bill 
notice  has  been  mailed  out,  the  taxpayer  shall  be  afforded  60  days 
from  the  date  of  the  postmark  to  make  full  payment  of  the  adjusted 
bill.  Once  the  60  day  payment  period  has  expired,  the  bill  shall  be 
considered  past  due  and  interest  shall  accrue  from  the  original  billing 
due  date  as  specified  in  Code  Section  48-2-40  without  limit  until  the 
bill  is  paid  in  full.  Once  past  due,  all  other  fees,  penalties,  and  late 
and  collection  notices  shall  apply  as  prescribed  in  this  chapter  for  the 
collection  of  delinquent  taxes. 

(n)  Service  of  notice. 

A  notice  of  appeal  to  a  board  of  tax  assessors  under  subsection  (e), 
(e.l),  (f),  or  (g)  of  this  Code  section  shall  be  deemed  filed  as  of  the  date 
of  the  United  States  Postal  Service  postmark,  receipt  of  delivery  by 
statutory  overnight  delivery,  or,  if  the  board  of  tax  assessors  has 
adopted  a  written  policy  consenting  to  electronic  service,  by  transmit¬ 
ting  a  copy  to  the  board  of  tax  assessors  via  e-mail  in  portable  document 
format  using  all  e-mail  addresses  provided  by  the  board  of  tax  asses¬ 
sors.  Service  by  mail,  statutory  overnight  delivery,  or  electronic  trans¬ 
mittal  is  complete  upon  such  service.  Proof  of  service  may  be  made 
within  45  days  of  receipt  of  the  annual  notice  of  current  assessment 
under  Code  Section  48-5-306  to  the  taxpayer  by  certificate  of  the 
taxpayer,  the  taxpayer’s  attorney,  or  the  taxpayer’s  employee  by  written 
admission  or  by  affidavit.  Failure  to  make  proof  of  service  shall  not 
affect  the  validity  of  service. 

(o)  When  a  taxpayer  authorizes  an  agent,  representative,  or  attorney 
in  writing  to  act  on  the  taxpayer’s  behalf,  and  a  copy  of  such  written 
authorization  is  provided  to  the  county  board  of  tax  assessors,  all 
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notices  required  to  be  provided  to  the  taxpayer  under  this  Code  section, 
including  those  regarding  hearing  times,  dates,  certifications,  notice  of 
changes  or  corrections,  or  other  official  actions,  shall  be  provided  to  the 
taxpayer  and  the  authorized  agent,  representative,  or  attorney.  Upon 
agreement  by  the  county  board  of  tax  assessors  and  the  taxpayer’s 
agent,  representative,  or  attorney,  notices  required  by  this  Code  section 
to  be  sent  to  the  taxpayer  or  the  taxpayer’s  agent,  representative,  or 
attorney  may  be  sent  by  e-mail.  The  failure  to  comply  with  this 
subsection  with  respect  to  a  notice  required  under  this  Code  section 
shall  result  in  the  tolling  of  any  deadline  imposed  on  the  taxpayer 
under  this  Code  section  with  respect  to  that  notice.  (Ga.  L.  1913,  p.  123, 
§  6;  Ga.  L.  1918,  p.  230,  §  1;  Ga.  L.  1931,  p.  7,  §  85;  Code  1933, 
§  92-6912;  Ga.  L.  1958,  p.  387,  §  1;  Ga.  L.  1972,  p.  1094,  §§  1-9;  Ga.  L. 
1973,  p.  709,  §  1;  Ga.  L.  1974,  p.  609,  §§  2-4;  Ga.  L.  1975,  p.  1090,  §§  1, 
2;  Ga.  L.  1976,  p.  276,  §  1;  Ga.  L.  1976,  p.  366,  §  1;  Ga.  L.  1976,  p.  1744, 
§  1;  Ga.  L.  1977,  p.  588,  §  1;  Ga.  L.  1977,  p.  903,  §  1;  Ga.  L.  1977,  p. 
1009,  §  1;  Code  1933,  §  91A-1449,  enacted  by  Ga.  L.  1978,  p.  309,  §  2; 
Ga.  L.  1979,  p.  519,  §  2;  Ga.  L.  1980,  p.  1722,  §  1;  Ga.  L.  1981,  p.  1554, 
§  5;  Ga.  L.  1983,  p.  576,  §  2;  Ga.  L.  1983,  p.  1158,  §  1;  Ga.  L.  1984,  p. 
22,  §  48;  Ga.  L.  1984,  p.  352,  §  3;  Ga.  L.  1986,  p.  419,  §  1;  Ga.  L.  1988, 
p.  220,  §§  1,  2;  Ga.L.  1988,  p.487,  §§  1,  2;  Ga.  L.  1990,  p.  1122,  §  4;  Ga. 
L.  1990,  p.  1361,  §  1;  Ga.  L.  1991,  p.  664,  §  1;  Ga.  L.  1991,  p.  1110,  §  2; 
Ga.  L.  1992,  p.  1678,  §  1;  Ga.  L.  1992,  p.  2352,  §  1;  Ga.  L.  1993,  p.  435, 
§§  1,  2;  Ga.  L.  1993,  p.  1777,  §  3;  Ga.  L.  1994,  p.  318,  §§  1,  2;  Ga.  L. 
1994,  p.  787,  §§  1,  2;  Ga.L.  1994,  p.  1051,  §  1;  Ga.  L.  1994,  p.  1088,  §  1; 
Ga.  L.  1994,  p.  1823,  §  2;  Ga.  L.  1995,  p.  10,  §  48;  Ga.  L.  1999,  p.  1043, 
§  3;  Ga.  L.  2000,  p.  136,  §  48;  Ga.  L.  2000,  p.  873,  §§  2,  3;  Ga.  L.  2000, 
p.  1589,  §  3;  Ga.  L.  2001,  p.  495,  §  1;  Ga.  L.  2004,  p.  455,  §  3;  Ga.  L. 
2006,  p.  769,  §  1/SB  597;  Ga.  L.  2008,  p.  1149,  §§  4,  5,  6/HB  1081;  Ga. 
L.  2009,  p.  216,  §§  1,  2/SB  240;  Ga.  L.  2010,  p.  1104,  §§  2-1,  4-3,  6-1/SB 
346;  Ga.  L.  2013,  p.  655,  §  5/HB  197;  Ga.  L.  2014,  p.  672,  §  4/HB  755; 
Ga.  L.  2015,  p.  1219,  §§  15,  16/HB  202;  Ga.  L.  2016,  p.  166,  §  5/SB  258; 
Ga.  L.  2016,  p.  864,  §  48/HB  737;  Ga.  L.  2017,  p.  774,  §  48/HB  323.) 


The  2015  amendment  added  subsec¬ 
tions  (a)  and  (a.l);  redesignated  former 
subsection  (a)  as  subsection  (a. 2);  in  sub¬ 
section  (a. 2),  added  “of  boards  of  equaliza¬ 
tion.”  to  the  subsection  catchline,  substi¬ 
tuted  “this  state”  for  “the  state”  near  the 
beginning  of  paragraph  (1),  added  para¬ 
graph  (1.1),  substituted  “The  members  of 
each  board  of  equalization”  for  “The  grand 
jury  of  any  such  county”  at  the  beginning 
of  the  third  sentence  of  paragraph  (2), 
substituted  “The  appeal  administrator 
shall  have  administrative  authority  in  all 
matters  governing  the  conduct  and  busi¬ 
ness  of  the  boards  of  equalization  so  as  to 


provide  oversight  and  supervision  of  such 
boards  and  scheduling  of  appeals”  for  “The 
chairperson  and  vice  chairpersons  shall  be 
vested  with  full  administrative  authority 
in  calling  and  conducting  the  business  of 
the  board”  in  the  middle  of  paragraph  (2), 
and,  in  paragraph  (4),  substituted  “coun¬ 
ties,  shall  specify  which  appeal  adminis¬ 
trator”  for  “counties  and  shall  specify 
which  clerk  of  the  superior  court”  and 
added  “,  and  shall  provide  for  funding 
from  each  participating  county  for  the 
operations  of  the  appeal  administrator  as 
required  by  subparagraph  (d)(4)(C.l)  of 
this  Code  section”;  rewrote  subsection  (b); 
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in  subsection  (c),  added  “of  board  of  equal¬ 
ization  members.”  to  the  subsection 
catchline,  substituted  “cause  such  appoin¬ 
tees  to  appear  before  the  clerk  of  the 
superior  court  for  the  purpose  of  taking 
and  executing  in  writing  the  oath  of  office. 
The  clerk  of  the  superior  court  may  utilize 
any  means  necessary  for  such  purpose, 
including,  but  not  limited  to,  telephonic  or 
other  communication,  regular  first-class 
mail,  or  issuance  of  and  delivery”  for  “is¬ 
sue  and  deliver”  in  paragraph  (4),  and,  in 
paragraph  (5),  inserted  “presiding  or”  and 
substituted  “the  appeal  administrator”  for 
“his  or  her  designee”  in  the  last  sentence; 
in  subsection  (d),  added  “of  board  of  equal¬ 
ization  members”  to  the  subsection 
catchline,  added  commas  to  the  introduc¬ 
tory  phrase  of  the  first  sentence  of  para¬ 
graph  (2),  substituted  “(e)(1)(D)”  for 
“(e)(5)(B)”  in  paragraph  (3),  and  rewrote 
paragraph  (4);  rewrote  subsections  (e)  and 
(e.l);  repealed  former  subsections  (f)  and 
(g)  and  reenacted  the  present  provisions  of 
subsections  (f)  and  (g)  in  their  place; 
added  subsection  (g.l);  rewrote  subsec¬ 
tions  (h)  and  (i);  in  subsection  (k),  added 
“of  board  of  equalization  members”  to  the 
subsection  catchline,  designated  the  pre¬ 
viously  existing  provisions  as  paragraph 
(1),  added  paragraph  (2),  and,  in  para¬ 
graph  (1),  substituted  “paragraph”  for 
“subsection”  and  added  “or  attending  ap¬ 
proved  appraisal  courses”  in  the  last  sen¬ 
tence;  in  subsection  (m),  substituted  “re¬ 
duction”  for  “deduction”  near  the 
beginning  of  the  first  sentence,  in  the 
second  sentence,  deleted  “on  the  amount 
of  the  deduction”  following  “include  inter¬ 
est”  near  the  beginning,  substituted  “the 
due  date”  for  “November  15”  near  the 
middle,  deleted  “the  final  installment  was 
due  or  was”  following  “or  the  date”  near 
the  middle,  and  substituted  “the  final  de¬ 
termination  of  value  was  made”  for  “the 
refund  is  paid  or  60  days  from  the  date  of 
the  final  determination,  whichever  is  ear¬ 
lier”,  and  rewrote  paragraph  (2);  in  sub¬ 
section  (n),  deleted  “and  showing  in  the 
subject  line  of  the  email  message  the 
words  ‘STATUTORY  ELECTRONIC  SER¬ 
VICE’  in  capital  letters”  at  the  end  of  the 
first  sentence,  and  substituted  “annual 
notice  of  current  assessment  under  Code 
Section  48-5-306”  for  “notice  of  current 


assessment”  in  the  second  sentence;  and 
rewrote  subsection  (o).  See  Editor’s  notes 
for  effective  date  and  applicability. 

The  2016  amendments.  —  The  first 
2016  amendment,  effective  April  26,  2016, 
added  paragraph  (e)(9).  The  second  2016 
amendment,  effective  May  3,  2016,  part  of 
an  Act  to  revise,  modernize,  and  correct 
the  Code,  revised  punctuation  in  division 
(b)(2)(B)(i)  and  paragraph  (h)(3)  and,  near 
the  beginning  of  subparagraph  (h)(1)(A), 
substituted  “employee  who”  for  “employee, 
that”. 

The  2017  amendment,  effective  May 
9,  2017,  part  of  an  Act  to  revise,  modern¬ 
ize,  and  correct  the  Code,  deleted  the 
boldface  catchline  in  subparagraph 
(e)(2)(A),  which  read:  “Appeal  to  board  of 
equalization.”,  substituted  “to  whom”  for 
“who”  in  subparagraphs  (e)(2)(B), 
(e)(2)(C),  and  (e)(6)(A);  and  substituted 
“This  paragraph”  for  “This  subsection”  at 
the  beginning  of  the  last  sentence  of  para¬ 
graph  (e)(9). 

History  of  Code  section.  —  This  Code 
section  is  partially  derived  from  the  deci¬ 
sions  in  Vestel  v.  Edwards,  143  Ga.  368,  85 
S.E.  187  (1915);  Ogletree  v.  Woodward, 
150  Ga.  691, 105  S.E.  243  (1920);  Turner  v. 
Wade,  254  U.S.  64,  41  S.  Ct.  27,  65  L.  Ed. 
134  (1920). 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  1987,  a  semico¬ 
lon  was  deleted  following  “minutes  of  the 
board”  in  the  second  sentence  of  para¬ 
graph  (d)(3),  “prima-facie”  was  substi¬ 
tuted  for  “prima  facie”  in  the  first  sentence 
of  paragraph  (e)(4). 

Pursuant  to  Code  Section  28-9-5,  in 
2010,  “the”  was  inserted  preceding  “supe¬ 
rior  court”  in  the  fifth  sentence  of  para¬ 
graph  (e.l)(10);  and  “an  arbitration”  was 
substituted  for  “a  arbitration”  in  the  first 
sentence  of  subparagraph  (f)(3)(A). 

Pursuant  to  Code  Section  28-9-5,  in 
2015,  “separate  line  items”  was  substi¬ 
tuted  for  “separate  lines  items”  near  the 
end  of  subparagraph  (d)(4)(C.l). 

Editor’s  notes.  —  Ga.  L.  1999,  p.  1043, 
§  4,  not  codified  by  the  General  Assembly, 
provides  that  the  amendment  to  this  Code 
section  is  applicable  to  all  assessments 
and  proceedings  commenced  on  or  after 
January  1,  2000. 

Ga.  L.  2006,  p.  769,  §  2/SB  597,  not 
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codified  by  the  General  Assembly,  pro¬ 
vides  that  the  2006  amendment  of  this 
Code  section  shall  apply  with  respect  to 
all  tax  appeals  filed  with  the  county 
boards  of  tax  assessors  on  or  after  that 
date. 

Ga.  L.  2009,  p.  216,  §  3/SB  240,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  that  the  amendments  to  this  Code 
section  shall  be  applicable  to  all  property 
tax  appeals  submitted  to  arbitration  or 
appealed  to  the  superior  court  on  or  after 
April  29,  2009. 

Ga.  L.  2015,  p.  1219,  §  27/HB  202,  not 
codified  by  the  General  Assembly,  pro¬ 
vides,  in  part,  that  Sections  13  and  15  of 
this  Act  shall  become  effective  on  July  1, 
2015,  and  that  Sections  9,  12,  and  15  of 
this  Act  shall  be  applicable  to  all  appeals 
filed  on  or  after  January  1,  2016.  Ga.  L. 
2015,  p.  1219,  §  15/HB  202,  purported,  in 
part,  to  amend  subsections  (a)  through  (e) 
but  actually  amended  subsections  (a) 
through  (e.l). 

Law  reviews.  —  For  article  surveying 
developments  in  Georgia  local  govern¬ 
ment  law  from  mid- 1980  through 
mid-1981,  see  33  Mercer  L.  Rev.  187 


(1981).  For  annual  survey  of  state  and 
local  taxation,  see  38  Mercer  L.  Rev.  337 
(1986).  For  annual  survey  of  state  and 
local  taxation,  see  42  Mercer  L.  Rev.  421 
(1990).  For  article,  “Procedure  and  Prob¬ 
lems  in  Georgia  Ad  Valorem  Tax  Appeals,” 
see  26  Ga.  St.  B.  J.  98  (1990).  For  survey 
article  on  real  property  law  for  the  period 
from  June  1,  2002  to  May  31,  2003,  see  55 
Mercer  L.  Rev.  397  (2003).  For  survey 
article  on  administrative  law,  see  60  Mer¬ 
cer  L.  Rev.  1  (2008).  For  survey  article  on 
real  property  law,  see  60  Mercer  L.  Rev. 
345  (2008).  For  annual  survey  on  real 
property  law,  see  61  Mercer  L.  Rev.  301 
(2009).  For  article,  “Administrative  Law,” 
see  63  Mercer  L.  Rev.  47  (2011).  For  sur¬ 
vey  article  on  local  government  law,  see  67 
Mercer  L.  Rev.  147  (2015).  For  survey 
article  on  real  property  law,  see  67  Mercer 
L.  Rev.  193  (2015).  For  article,  “A  Taxing 
Exception:  Southern  LNG,  Inc.  v. 
MacGinni tie’s  Narrow  Interpretation  of 
the  Mandamus  Exception,”  see  66  Mercer 
L.  Rev.  855  (2015). 

For  note  on  the  1992  amendment  of  this 
Code  section,  see  9  Ga.  St.  U.  L.  329 
(1992). 


JUDICIAL  DECISIONS 


Analysis 

General  Consideration 
Qualifications  of  Members 
Appeals 

1.  In  General 

2.  Notice  of  Appeal 

3.  Appeals  to  Board  of  Equalization 

4.  Appeals  to  Superior  Court 

General  Consideration 

Constitutionality  of  board  of  equal¬ 
ization’s  judicial  powers.  —  Even  if  the 
General  Assembly  has  vested  some  judi¬ 
cial  powers  in  the  county  boards  of  equal¬ 
ization,  such  action  is  not  violative  of  Ga. 
Const.  1945,  Art.  VI,  Sec.  I,  Para.  I  (see 
now  Ga.  Const.  1983,  Art.  VI,  Sec.  I,  Para. 
I).  Tax  Assessors  v.  Chitwood,  235  Ga.  147, 
218  S.E.2d  759  (1975). 

Statute  does  not  deny  due  process 
or  equal  protection.  Webb  v.  Board  of 
Tax  Assessors,  235  Ga.  790,  221  S.E.2d 
810  (1976). 


Notice,  hearing,  and  appeal  provi¬ 
sions  comport  with  due  process  re¬ 
quirements.  —  Statute  provides  for  am¬ 
ple  notice  and  a  hearing,  and  the  statute 
also  provides  for  an  appeal  to  the  superior 
court,  which  constitutes  a  de  novo  action. 
Therefore,  the  statute  does  not  violate  the 
due  process  clause  of  the  state  and  federal 
Constitutions.  Webb  v.  Board  of  Tax  Asses¬ 
sors,  235  Ga.  790,  221  S.E.2d  810  (1976). 

Pre-  and  post-deprivation  remedies 
met  due  process  requirements.  —  With 
respect  to  a  challenge  to  a  tax  re-valuation  of 
property,  a  pre-deprivation  remedy  under 
O.C.G.A.  §  48-5-311(e)(6)(D)(iii)(I),  allowing 
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General  Consideration  (Cont’d) 

a  taxpayer  to  pay  less  than  the  full 
amount  of  the  tax  assessed,  and 
a  post-deprivation  remedy  under 
§  48-5-3 ll(e)(6)(D)(iii)(II),  allowing  a  re¬ 
fund  in  the  event  the  tax  assessor  lost  in 
the  appeals  process,  met  federal  and  state 
due  process  requirements.  Hooten  v. 
Thomas,  297  Ga.  App.  487,  677  S.E.2d  670 
(2009). 

Denial  of  the  taxpayer’s  hearing 
provided  for  by  this  statute  violates 
the  taxpayer’s  due  process  rights. 

Ward  v.  Landrum,  140  Ga.  App.  497,  231 
S.E.2d  347  (1976). 

Procedure  described  in  this  statute 
satisfies  requirements  of  due  process 
and  equal  protection,  insofar  as  these 
require  notice  and  an  opportunity  to  be 
heard.  Griggs  v.  Greene,  230  Ga.  257,  197 
S.E.2d  116  (1973). 

Statute  meets  constitutional  due 
process  requirements  so  long  as  the 
statute  affords  a  review  by  an  unbiased 
board.  Stewart  County  v.  Thompson,  224 
Ga.  303,  161  S.E.2d  877  (1968). 

Loss  of  right  to  hearing  not  denial 
of  due  process  when  due  to  taxpay¬ 
er’s  action.  —  Allowing  a  taxpayer’s 
right  to  a  hearing  on  the  assessment  of  the 
taxpayer’s  property  to  be  cut  off  by  the 
passage  of  time,  or  the  independent  action 
of  other  parties,  violates  the  taxpayer’s 
due  process  rights  unless  caused  by  culpa¬ 
ble  or  negligent  conduct  on  the  part  of  the 
taxpayer.  Ward  v.  Landrum,  140  Ga.  App. 
497,  231  S.E.2d  347  (1976). 

Representation  before  board.  — - 
Agreement  in  which  a  company  commit¬ 
ted  itself  to  represent  a  taxpayer’s  inter¬ 
ests  before  the  board  of  equalization  was 
not  void  as  constituting  the  unauthorized 
practice  of  law.  Grand  Partners  Joint  Ven¬ 
ture  I  v.  Realtax  Resource,  Inc.,  225  Ga. 
App.  409,  483  S.E.2d  922  (1997). 

Section  concerns  and  affects  both 
the  public  interest  and  the  interest  of 
the  taxpayer.  —  Public  has  an  interest  in 
the  proper  administration  of  the  revenue 
laws  and  the  solvency  of  its  fisc,  while  the 
taxpayer  is  entitled  to  know  promptly  and 
precisely  the  extent  of  the  taxpayer’s  tax 
liability.  Lackey  v.  DeKalb  County,  156 
Ga.  App.  309,  274  S.E.2d  705  (1980). 


Statute  sets  forth  remedy  of  tax¬ 
payer  seeking  uniformity  of  assess¬ 
ment.  —  Procedure  for  securing  unifor¬ 
mity  in  tax  assessments  in  a  county  was 
former  Code  1933,  §  92-6911  (see 

O.C.G.A.  §  48-5-306)  placed  upon  county 
tax  assessors,  and  if  their  action  dis¬ 
pleases  a  taxpayer,  the  taxpayer’s  remedy 
was  arbitration  as  provided  in  former 
Code  1933,  §  92-6912  (see  O.C.G.A. 
§  48-5-311).  Grafton  v.  Turner,  227  Ga. 
809,  183  S.E.2d  458  (1971). 

Taxpayers  have  an  adequate  and 
complete  remedy  at  law  for  the  conten¬ 
tion  that  the  taxpayers  tax  digest  lacks 
the  uniformity  required  under  the  Consti¬ 
tution  of  Georgia.  Tax  Assessors  v. 
Chitwood,  235  Ga.  147,  218  S.E.2d  759 
(1975);  Chilivis  v.  Backus,  236  Ga.  88,  222 
S.E.2d  371  (1976);  Gordon  County  Bd.  of 
Tax  Assessors  v.  Aldon  Indus.,  237  Ga. 
527,  228  S.E.2d  905  (1976). 

Adequate  remedy  at  law  provided 
by  statute.  —  Taxpayers  were  not  enti¬ 
tled  to  injunctive  relief  in  a  class  action 
against  a  county  board  of  tax  assessors 
alleging  that  spot  reappraisals  violated 
the  taxpayers’  constitutional  right  to 
equal  protection  under  42  U.S.C.  §  1983 
since  O.C.G.A.  §  48-5-311  provided  an  ad¬ 
equate  remedy  at  law.  Glynn  County  Bd. 
of  Tax  Assessors  v.  Haller,  273  Ga.  649, 
543  S.E.2d  699  (2001). 

Provisions  of  O.C.G.A.  §  9-ll-17(a) 
regarding  dismissal  for  failure  to  prose¬ 
cute  in  the  name  of  a  real  party  in  interest 
apply  to  O.C.G.A.  §  48-5-311.  Spencer  v. 
Lamar  County  Bd.  of  Tax  Assessors,  202 
Ga.  App.  742,  415  S.E.2d  332  (1992). 

Appointments  subject  to  O.C.G.A. 
§  15-12-81.  —  Trial  court  did  not  err  in 
granting  a  citizen’s  motion  for  a  writ  of 
mandamus  compelling  a  superior  court 
clerk’s  compliance,  with  respect  to  the 
appointments  of  county  board  of  equaliza¬ 
tion  (BOE)  members,  with  the  public  no¬ 
tice  requirements  of  O.C.G.A.  §  15-12-81 
because  there  was  no  error  in  granting 
mandamus  to  require  the  clerk  to  comply 
with  her  mandatory  duties  under 
§  15-12-81;  because  BOE  members  are 
appointed  by  the  grand  jury,  O.C.G.A. 
§  48-5-3 11(c)(2),  their  appointments  are 
plainly  subject  to  the  provisions  of 
§  15-12-81.  Everetteze  v.  Clark,  286  Ga. 
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11,  685  S.E.2d  72  (2009). 

Procedures  contemplate  findings 
as  to  fair  market  value.  —  Statutory 
design  of  appeal  to  the  county  board  of 
equalization  and  then  to  the  superior 
court  contemplates  that  findings  as  to  fair 
market  value  shall  be  made.  Hodsdon  v. 
Duckett,  135  Ga.  App.  922,  219  S.E.2d  634 
(1975). 

When  tax  assessors  fail  to  use  same 
standard  in  assessing  property  of 
same  class  as  affirmatively  shown  by 
facts  alleged  in  a  petition  for  injunctive 
relief  and  declaration  of  illegality  of  tax 
assessment,  there  is  no  merit  in  the  con¬ 
tention  that  the  plaintiffs  have  an  ade¬ 
quate  and  complete  remedy  by  arbitration 
(now  hearing  and  trial)  under  this  statute. 
Colvard  v.  Ridley,  218  Ga.  490,  128  S.E.2d 
732  (1962). 

Valuation  of  property  may  be 
changed  in  subsequent  years  even  if 
not  further  improved.  —  Mere  fact  that 
property  had  been  assessed  for  taxes  at  a 
certain  value  after  arbitration  (now  ap¬ 
peal)  under  this  statute  in  a  previous  tax 
year  would  not  prevent  the  taxing  author¬ 
ities  from  fixing  the  valuation  different  for 
a  succeeding  year,  even  though  no  im¬ 
provements  had  been  made  on  the  prop¬ 
erty  since  the  arbitration  (now  appeal). 
Hutchins  v.  Williams,  212  Ga.  754,  95 
S.E.2d  674  (1956). 

Fee  awards  afforded  to  the  taxpayer  the 
additional  relief  to  which  the  taxpayer 
was  statutorily  entitled  under  O.C.G.A. 
§§  9-ll-54(c)(l)  and  48-5-3 ll(g)(4)(B)(ii). 
Fulton  County  Bd.  of  Tax  Assessors  v.  Toro 
Props.  VI,  LLC,  329  Ga.  App.  26,  763 
S.E.2d  496  (2014). 

No  time  limitation  in  fee  award.  — 

Rendering  the  fee  awards  after  the  expi¬ 
ration  of  the  term  of  the  court  of  the 
valuation  orders  did  not  frustrate  judicial 
economy  or  violate  Georgia’s  public  policy 
as  O.C.G.A.  §  48-5-3 ll(g)(4)(B)(ii)  con¬ 
tained  no  time  limitation  dictating  when  a 
taxpayer  must  move  or  a  court  must 
award  litigation  costs  and  attorney  fees. 
Fulton  County  Bd.  of  Tax  Assessors  v.  Toro 
Props.  VI,  LLC,  329  Ga.  App.  26,  763 
S.E.2d  496  (2014). 

No  party  estopped  from  challeng¬ 
ing  court  jurisdiction  when  material 
to  party’s  interest.  —  Fact  that  the 


taxpayer  objected  to  an  assessment  and 
invoked  arbitration  does  not  estop  the 
taxpayer  from  attacking  an  award  in  eq¬ 
uity  as  void  since  the  court  was  without 
jurisdiction  of  the  subject  matter.  Such  a 
judgment  is  void  and  may  be  attacked 
collaterally  as  a  mere  nullity  in  any  court 
by  any  party  when  it  becomes  material  to 
that  party’s  interest.  Montgomery  v. 
Suttles,  191  Ga.  781, 13  S.E.2d  781  (1941). 

Effect  of  subsequent  amendments 
on  other  laws.  —  Special  law  which 
incorporated  the  pre-1972  version  of  this 
statute  was  not  repealed  implicitly  or  ex¬ 
plicitly  by  the  subsequent  1972  enact¬ 
ment.  Boynton  v.  Lenox  Square,  Inc.,  232 
Ga.  456,  207  S.E.2d  446  (1974). 

When  a  local  law  incorporates  this 
statute  using  the  language  “as 
amended,”  the  law  is  not  construed  to 
include  future  amendments,  but  only 
those  made  prior  to  the  passage  of  the 
local  law.  Medical  Ass’n  v.  Joint  City,  132 
Ga.  App.  188,  207  S.E.2d  673  (1974). 

Determination  of  uniform  assess¬ 
ment.  —  Pursuant  to  O.C.G.A. 
§  48-5-311,  the  requirement  that  property 
be  “uniformly  assessed”  means  that  the 
property  be  assessed  uniformly  with  other 
property  included  in  the  county’s  own  tax 
digest.  Williams  v.  DeKalb  County  Bd.  of 
Tax  Assessors,  249  Ga.  164,  289  S.E.2d 
235  (1982). 

In  determining  whether  a  county  board 
of  tax  assessors  has  “uniformly  assessed” 
the  value  of  certain  property  pursuant  to 
O.C.G.A.  §  48-5-311,  it  is  not  significant 
that  the  board  of  tax  assessors  of  a  neigh¬ 
boring  county  might  have  assessed  it  dif¬ 
ferently,  and  thus  the  trial  court  did  not 
err  in  excluding  the  taxpayer’s  evidence  of 
the  neighboring  county’s  tax  digest.  Wil¬ 
liams  v.  DeKalb  County  Bd.  of  Tax  Asses¬ 
sors,  249  Ga.  164,  289  S.E.2d  235  (1982). 

Jurisdiction  to  order  equalization. 
—  Superior  Court  had  jurisdiction  to  or¬ 
der  equalization  of  tax  digests  and,  no 
appeal  having  been  taken  from  the  order, 
the  court  could  enjoin  the  county  tax  com¬ 
missioner  from  collecting  taxes  until  such 
time  as  the  county  board  of  tax  assessors 
had  complied  with  the  order.  Wallace  v. 
Meyer,  260  Ga.  253,  394  S.E.2d  350 
(1990). 

Notice  of  appeal  to  equalization 
board  did  not  raise  issue  of  unifor- 
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mity.  —  Notice  of  appeal  to  board  of 
equalization  stating  that  assessment  in 
question  reflected  unrealistic  values 
which  had  been  placed  on  referenced  prop¬ 
erty  did  not  raise  issue  of  uniformity  or 
equalization  of  the  assessment  and  could 
not  be  raised  for  the  first  time  on  appeal  to 
the  superior  court.  DeKalb  County  Bd.  of 
Tax  Assessors  v.  Kendall,  Inc.,  164  Ga. 
App.  374,  295  S.E.2d  345  (1982). 

No  default  judgment  for  failure  to 
file  defensive  pleadings  on  appeal.  — 
Appeal  procedure  outlined  in  subsection 
(f)  of  O.C.G.A.  §  48-5-311  does  not  con¬ 
template  the  filing  of  a  “complaint”  or 
“answer,”  and  a  default  judgment  will  not 
lie  for  failure  to  file  defensive  pleadings  in 
a  de  novo  hearing  on  appeal  in  the  supe¬ 
rior  court  from  a  property  evaluation. 
Rogers  v.  DeKalb  County  Bd.  of  Tax  As¬ 
sessors,  247  Ga.  726,  279  S.E.2d  223 
(1981). 

No  takings  claim.  —  Taxpayers  did 
not  have  a  takings  claim  under  42  U.S.C. 
§  1983  because  the  procedures  of 
O.C.G.A.  §  48-5-380  or  O.C.G.A. 
§  48-5-311  provide  adequate  remedies. 
Brian  Realty  Corp.  v.  DeKalb  County,  229 
Ga.  App.  209,  493  S.E.2d  595  (1997). 

Prompt  adjudication  required.  — 
Summary  judgment  for  a  county  board  of 
tax  assessors  (BTA)  in  a  taxpayer’s  suit 
seeking  injunctive  relief  and  a  writ  of 
mandamus  compelling  a  board  of  equal¬ 
ization  (BOE)  to  adjudicate  its  appeal  of  a 
reassessment  for  one  tax  year  was  re¬ 
versed  as:  (1)  there  were  no  objective 
criteria  in  place  for  choosing  businesses 
for  audits  when  the  taxpayer  was  chosen 
for  a  four-year  audit;  (2)  there  was  evi¬ 
dence  that  the  BTA  attempted  to  thwart 
the  taxpayer’s  statutory  right  to  prompt 
adjudication  of  its  appeal  before  the  BOE 
under  O.C.G.A.  §  48-5-311;  and  (3)  there 
was  a  jury  question  as  to  whether  the 
audit  was  begun  by  an  accounting  firm  or 
the  BTA  for  an  improper  purpose  in  viola¬ 
tion  of  O.C.G.A.  §  48-5-299(a).  Parisian, 
Inc.  v.  Cobb  County  Bd.  of  Tax  Assessors, 
263  Ga.  App.  332,  587  S.E.2d  771  (2003). 

Time  within  which  to  accept  or  re¬ 
ject  taxpayer’s  appraisal.  —  Because 
O.C.G.A.  §  48-5-311(f)(3)(A)  specifies  the 


effect  of  the  failure  of  the  board  of  asses¬ 
sors  to  accept  or  reject  the  taxpayer’s 
appraisal  within  45  days,  that  language 
must  be  enforced.  Fulton  County  Bd.  of 
Tax  Assessors  v.  Fast  Evictions,  LLC,  314 
Ga.  App.  178,  723  S.E.2d  461  (2012). 

Board  of  tax  assessors  failed  to 
timely  reject  taxpayer’s  appraisals.  — 
Trial  court  did  not  err  by  deciding  that  a 
county  board  of  tax  assessors  failed  to 
timely  reject  a  taxpayer’s  certified  ap¬ 
praisals  of  the  taxpayer’s  real  property 
pursuant  to  O.C.G.A.  §  48-5-3 11(f)(3)(A) 
because  the  board  completely  failed  to 
show  when  the  board  made  the  board’s 
decision  to  reject  the  appraisals;  the  board 
notified  the  taxpayer  that  the  board  re¬ 
jected  the  taxpayer’s  appraisal  and  ad¬ 
opted  a  different  recommended  value  53 
days  after  the  taxpayer  submitted  the 
appraisal,  but  there  was  no  indication  in 
the  record  of  when  the  board  made  the 
board’s  decision.  Fulton  County  Bd.  of  Tax 
Assessors  v.  Fast  Evictions,  LLC,  314  Ga. 
App.  178,  723  S.E.2d  461  (2012). 

Board  of  assessors  failed  to  prove 
that  prior  year  sale  was  not  bona  fide. 
—  Board  of  Assessors  failed  to  prove  its 
contention  that  a  2011  sale  of  taxable 
property  by  Freddie  Mac  did  not  qualify  as 
an  arm’s  length,  bona  fide  sale  for  pur¬ 
poses  of  limiting  the  assessment  value  of 
the  property  in  the  next  year  under 
O.C.G.A.  §  48-5-2(3).  CPF  Invs.,  LLLP  v. 
Fulton  County  Bd.  of  Assessors,  330  Ga. 
App.  744,  769  S.E.2d  159  (2015). 

Issuance  of  quo  warranto  im¬ 
proper.  —  Trial  court  erred  in  granting  a 
citizen  a  writ  of  quo  warranto  revoking 
county  board  of  equalization  (BOE)  mem¬ 
bers’  appointments  because,  although 
BOE  members  were  public  officers  subject 
to  quo  warranto,  the  citizen’s  petition  for  a 
writ  of  quo  warranto  was  subject  to  dis¬ 
missal  when  the  citizen  did  not  seek  leave 
of  court  prior  to  filing  the  complaint. 
Everetteze  v.  Clark,  286  Ga.  11,  685 
S.E.2d  72  (2009). 

Cited  in  Board  of  Tax  Assessors  v. 
Clary,  161  Ga.  App.  828,  290  S.E.2d  110 
(1982);  Stoddard  v.  Board  of  Tax  Asses¬ 
sors,  163  Ga.  App.  499,  295  S.E.2d  170 
(1982);  Noble  v.  Joint  City-County  Bd.  of 
Tax  Assessors,  672  F.2d  872  (11th  Cir. 
1982);  Monroe  County  Bd.  of  Tax  Asses- 
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sors  v.  Remick,  165  Ga.  App.  616,  300 
S.E.2d  203  (1983);  Richmond  County  Bd. 
of  Tax  Assessors  v.  Richmond  Bonded 
Whse.  Corp.,  173  Ga.  App.  278,  325  S.E.2d 
891  (1985);  Haldi  v.  DeKalb  County  Bd.  of 
Tax  Assessors,  178  Ga.  App.  521,  344 
S.E.2d  236  (1986);  Stoddard  v.  Grady 
County  Bd.  of  Tax  Assessors,  190  Ga.  App. 
445,  379  S.E.2d  234  (1989);  Colonial  Pipe¬ 
line  Co.  v.  Collins,  921  F.2d  1237  (11th  Cir. 
1991);  Gwinnett  County  v.  Ackerman/In- 
dian  Trail  Ass’n,  198  Ga.  App.  723,  402 
S.E.2d  794  (1991);  Inland  Container  Corp. 
v.  Paulding  County  Bd.  of  Tax  Assessors, 
220  Ga.  App.  878,  470  S.E.2d  702  (1996); 
Fulton  County  Tax  Comm’r  v.  CMC,  234 
Ga.  App.  459,  507  S.E.2d  772  (1998); 
White  Cloud  Charter,  Inc.  v.  DeKalb 
County  Bd.  of  Tax  Assessors,  238  Ga.  App. 
805,  520  S.E.2d  708  (1999);  Interstate 
North  Sporting  Club  v.  Cobb  County  Bd.  of 
Tax  Assessors,  250  Ga.  App.  221,  551 
S.E.2d  91  (2001);  Fulton  County  Bd.  of 
Tax  Assessors  v.  Harmon  Bros.  Charter 
Serv.,  261  Ga.  App.  534,  583  S.E.2d  179 
(2003);  Ferdinand  v.  City  of  East  Point, 
288  Ga.  App.  152,  653  S.E.2d  529  (2007); 
In  re  Powell-Garvey  Co.,  2006  Bankr. 
LEXIS  5095  (Bankr.  S.D.  Ga.  June  13, 
2006). 

Qualifications  of  Members 

Members  must  be  fair,  disinter¬ 
ested,  and  impartial.  —  In  addition  to 
other  statutory  qualifications,  since  an 
arbitrator  (now  member  of  board  of  equal¬ 
ization)  acts  in  a  quasi-judicial  capacity, 
the  arbitrator  must  possess  the  judicial 
qualifications  of  fairness,  disinterested¬ 
ness,  and  impartiality.  Hill  v.  Board  of  Tax 
Equalizers,  227  Ga.  145,  179  S.E.2d  243 
(1971). 

When  disqualification  for  relation¬ 
ship  must  be  sought.  —  Contention  that 
a  member  of  the  board  of  tax  equalizers 
was  disqualified  because  of  a  relationship 
to  the  defendant  came  too  late  when  made 
at  the  jury  trial.  Statute  sets  the  method 
for  objection  on  this  ground.  Murray  v. 
Richardson,  134  Ga.  App.  676,  215  S.E.2d 
715  (1975). 

Appeals 
1.  In  General 

Challenge  to  constitutionality  of 
system.  —  O.C.G.A.  §  48-5-311  provided 


a  plain  and  adequate  remedy  at  law  to  a 
taxpayer’s  challenge  that  a  county’s  tax 
assessment  and  appraisal  system  de¬ 
prived  the  taxpayer  of  due  process  of  law, 
equal  protection  of  the  law,  and  lacked 
uniformity  as  required  under  the  provi¬ 
sions  of  the  Constitution  of  Georgia.  Vann 
v.  DeKalb  County  Bd.  of  Tax  Assessors, 
186  Ga.  App.  208,  367  S.E.2d  43,  cert, 
denied,  186  Ga.  App.  919,  367  S.E.2d  43 
(1988);  Arnold  v.  Gwinnett  County  Bd.  of 
Tax  Assessors,  207  Ga.  App.  759,  429 
S.E.2d  146  (1993). 

Taxpayer,  whose  challenge  to  the  consti¬ 
tutionality  of  the  board’s  methodology  for 
assessing  taxes  is  inextricably  bound  to 
the  basic  issue  of  uniformity  of  assess¬ 
ment  of  real  property  located  within  the 
county,  may  appeal  under  the  provisions 
of  subsection  (e)  and  (f)  (now  (g))  of 
O.C.G.A.  §  48-5-311  “as  to  matters  of 
taxability,  uniformity  of  assessment,  and 
value.”  Vann  v.  DeKalb  County  Bd.  of  Tax 
Assessors,  186  Ga.  App.  208,  367  S.E.2d 
43,  cert,  denied,  186  Ga.  App.  919,  367 
S.E.2d  43  (1988). 

To  assert  the  taxpayer’s  constitutional 
issue  before  the  superior  court  in  a  de 
novo  appeal,  the  taxpayer  must  have 
timely  raised  the  issue  before  the  board  of 
equalization.  Vann  v.  DeKalb  County  Bd. 
of  Tax  Assessors,  186  Ga.  App.  208,  367 
S.E.2d  43,  cert,  denied,  186  Ga.  App.  919, 
367  S.E.2d  43  (1988). 

Even  though  the  statutes  providing  for 
ad  valorem  taxation  of  motor  vehicles  do 
not  specifically  provide  for  apportionment, 
the  statutes  are  not  unconstitutional  since 
the  assessment  of  value  may  be  chal¬ 
lenged  through  the  appeal  procedure  of 
O.C.G.A.  §  48-5-311  and  the  owner 
thereby  has  the  opportunity  to  establish 
that  a  vehicle  has  acquired  a  tax  situs  in 
another  state.  East  W.  Express,  Inc.  v. 
Collins,  264  Ga.  774,  449  S.E.2d  599 
(1994). 

Scope  of  superior  court’s  jurisdic¬ 
tion  on  appeal.  —  Trial  court  properly 
ruled  that  the  moratorium  in  O.C.G.A. 
§  48-5B-1  applied  to  the  subject  property 
in  the  de  novo  appeal  of  the  value  deter¬ 
mination  and  was  not  a  waived  issue 
because  the  board  of  tax  assessors,  the 
arbitrator,  and  the  board  of  equalization 
had  all  made  determinations  as  to  value 
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and  the  applicability  of  the  moratorium, 
thus,  it  was  properly  before  the  trial  court. 
SPH  Glynn,  LLC  v.  Glynn  County  Bd.  of 
Tax  Assessors,  326  Ga.  App.  196,  756 
S.E.2d  282  (2014). 

Exemption  denial  not  subject  to 
federal  law  suit.  —  Denial  of  an  exemp¬ 
tion  of  a  portion  of  taxability  was  not 
subject  to  suit  under  42  U.S.C.  §  1983. 
Gwinnett  County  Bd.  of  Tax  Assessors  v. 
Network  Publications,  Inc.,  208  Ga.  App. 
15,  429  S.E.2d  696  (1993). 

Appeals  process  was  efficient, 
plain,  and  speedy.  —  Appeals  process  of 
O.C.G.A.  §  48-5-311  was  “efficient”  in  ad¬ 
dition  to  being  “plain”  and  “speedy”  both 
on  its  face  and  as  applied  to  the  instant 
taxpayers.  Accordingly,  the  case  was 
barred  by  the  Tax  Injunction  Act  of  1937, 
28  U.S.C.  §  1341,  since  the  case  sought  a 
federal  court  injunction  over  a  state  tax 
assessment  when  a  “plain,  speedy,  and 
efficient”  remedy  existed  under  state  law. 
Amos  v.  Glynn  County  Bd.  of  Tax  Asses¬ 
sors,  347  F.3d  1249  (11th  Cir.  2003). 

Burden  of  proof  is  on  the  taxpayers, 
when  the  taxpayers  are  the  parties  who 
initiate  an  appeal  to  the  superior  court. 
Hawkins  v.  Grady  County  Bd.  of  Tax  As¬ 
sessors,  180  Ga.  App.  834,  350  S.E.2d  790 
(1986). 

Procedures  must  be  followed.  — 

Corporate  taxpayers  were  barred  from 
seeking  refunds  pursuant  to  O.C.G.A. 
§  48-5-380  of  ad  valorem  taxes  paid  on 
vehicles  with  tax  situses  in  other  states 
because  the  taxpayers  failed  to  follow  the 
appeal  procedures  provided  by  O.C.G.A. 
§  48-5-311.  DeKalb  County  v.  Genuine 
Parts  Co.,  225  Ga.  App.  376,  484  S.E.2d  57 
(1997). 

County  and  the  county  tax  commission 
were  entitled  to  summary  judgment  as  a 
matter  of  law  in  an  action  filed  by  a 
trucking  company  seeking  a  refund  for  ad 
valorem  taxes  the  company  paid,  as  it  was 
undisputed  at  trial  that  the  company 
failed  to  timely  file  for  either  an  appor¬ 
tionment  in  two  subject  years,  as  required 
by  Ga.  Comp.  R.  &  Regs.  r.  560-11-7-.02, 
and  that  the  company  did  not  appeal  the 
company’s  ad  valorem  assessment  within 


45  days  of  the  assessment  in  either  year, 
pursuant  to  O.C.G.A.  §  48-5-311;  further¬ 
more,  O.C.G.A.  §  48-5-380,  which  allowed 
a  taxpayer  to  seek  a  refund  up  to  three 
years  after  paying  an  erroneous  or  illegal 
tax,  did  not  apply.  Trans  Link  Motor  Ex¬ 
press,  Inc.  v.  Dougherty  County,  265  Ga. 
App.  10,  592  S.E.2d  859  (2003). 

Whether  an  appeal  is  procedurally 
defective  is  a  judicial  decision,  not  a 
clerical  determination,  and  the  County 
Board  of  Tax  Assessors  should  have  certi¬ 
fied  the  taxpayer’s  appeal  to  the  superior 
court  instead  of  concluding  that  the  notice 
of  appeal  was  defective.  Fulton  County 
Bd.  of  Tax  Assessors  v.  Boyajian,  271  Ga. 
881,  525  S.E.2d  687  (2000). 

Time  periods  directory  only.  —  Pro¬ 
visions  of  paragraph  (e)(3)  and  subpara¬ 
graphs  (e)(6)(A)  and  (e)(6)(B)  of  O.C.G.A. 
§  48-5-311  are  directory  rather  than  man¬ 
datory  because  a  county  board  of  equaliza¬ 
tion  can  become  so  swamped  with  appeals 
that  the  board  cannot  hear  all  pending 
cases  within  such  short  statutory  time 
periods.  Moreton  Rolleston,  Jr.,  Living 
Trust  v.  Glynn  County  Bd.  of  Tax  Asses¬ 
sors,  240  Ga.  App.  405,  523  S.E.2d  600 
(1999),  cert,  denied,  2000  Ga.  LEXIS  97 
(2000). 

If  the  county  board  of  equalization,  in 
the  exercise  of  due  diligence  and  with 
reasonable  justification  for  delay,  sets  a 
hearing  at  the  earliest  available  date, 
which  date  falls  outside  of  the  statutory 
time  period,  there  has  been  substantial 
compliance  with  O.C.G.A.  §  48-5-311. 
Moreton  Rolleston,  Jr.,  Living  Trust  v. 
Glynn  County  Bd.  of  Tax  Assessors,  240 
Ga.  App.  405,  523  S.E.2d  600  (1999),  cert, 
denied,  2000  Ga.  LEXIS  97  (2000). 

Excusable  delay  was  properly 
found.  —  Because  a  county  board  of  tax 
assessors  certified  appeals  filed  by  16  tax¬ 
payers  to  the  superior  court  notifying  the 
Clerk  of  the  Court  that  the  clerk  was 
required  to  assign  these  appeals  for  trial 
at  the  first  term  following  the  filing  of  the 
appeals,  any  requirement  that  the  taxpay¬ 
ers  had  to  also  make  demand  for  trial  at 
the  first  term  was  clearly  redundant  and, 
therefore,  unnecessary;  thus,  the  trial 
court  properly  found  that  an  excusable 
delay  from  obtaining  a  trial  at  the  first 
term  was  shown,  warranting  denial  of  the 
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board’s  motion  to  dismiss  the  appeals. 
Glynn  County  Bd.  of  Tax  Assessors  v. 
Paulding,  270  Ga.  App.  851,  608  S.E.2d 
317  (2004). 

No  presumption  of  correctness  at¬ 
taches  to  assessments  of  the  property  of 
taxpayers  who  take  an  appeal  to  the  su¬ 
perior  court.  Hawkins  v.  Grady  County 
Bd.  of  Tax  Assessors,  180  Ga.  App.  834, 
350  S.E.2d  790  (1986). 

Court  not  bound  by  board  of  equal¬ 
ization  valuation.  —  Trial  court’s  ruling 
in  a  tax  appeal  that  the  tax  value  for  the 
property  was  limited  to  the  value  set  by 
the  board  of  equalization  was  error  be¬ 
cause  O.C.G.A.  §  48-5-311(g)(3)  provided 
that  tax  appeals  to  the  superior  court 
were  de  novo  actions,  and  thus  the  trial 
court’s  determination  of  value  in  the  tax 
appeal  was  not  restricted  to  the  valuation 
of  the  board  of  equalization;  the  dicta  in 
Gwinnett  County  Bd.  of  Tax  Assessors  v. 
Ackerman/Indian  Trail  Assn.,  198  Ga. 
App.  723,  402  S.E.2d  794  (Ga.  Ct.  App. 
1991),  was  disapproved  to  the  extent  that 
the  opinion  conflicted  with  the  holding 
that  a  tax  appeal  required  a  trial  de  novo, 
regardless  of  which  party  filed  the  appeal, 
and  that  the  trial  court  was  not  bound  by 
the  board  of  equalization’s  findings. 
Fulton  County  Bd.  of  Tax  Assessors  v. 
NABISCO,  296  Ga.  App.  884,  676  S.E.2d 
41  (2009). 

Relation  to  other  law.  —  O.C.G.A. 
§  48-5-7. 2(e)  expressly  requires  a  tax 
board,  upon  denying  an  application  for 
preferential  assessment,  to  notify  the  ap¬ 
plicant  in  the  same  manner  that  notices  of 
assessment  are  given  pursuant  to 
O.C.G.A.  §  48-5-306,  and  appeals  from 
the  denial  of  an  application  for  preferen¬ 
tial  assessment  by  the  board  of  tax  asses¬ 
sors  shall  be  made  in  the  same  manner 
that  other  property  tax  appeals  are  made 
pursuant  to  O.C.G.A.  §  48-5-311;  in  light 
of  a  tax  board’s  failure  to  provide  an 
applicant  with  the  proper  statutory  no¬ 
tice,  the  board’s  argument  that  the  appli¬ 
cant  failed  to  exhaust  the  applicant’s  ad¬ 
ministrative  remedies  was  without  merit. 
Chatham  County  Bd.  of  Tax  Assessors  v. 
Emmoth,  278  Ga.  144,  598  S.E.2d  495 
(2004). 

Appeal  process  under  §  48-5-380 
distinguished.  —  While  the  appeal  pro¬ 


cess  of  O.C.G.A.  §  48-5-311  is  available  to 
address  any  asserted  error  in  an  ad  va¬ 
lorem  real  property  tax  assessment,  the 
refund  process  established  by  O.C.G.A. 
§  48-5-380  is  intended  only  to  correct  er¬ 
rors  of  fact  or  law  which  have  resulted  in 
erroneous  or  illegal  taxation.  Gwinnett 
County  v.  Gwinnett  I  Ltd.  Partnership, 
265  Ga.  645,  458  S.E.2d  632  (1995). 

Taxpayer  need  not  comply  with  the 
appeal  procedure  provided  in  subsec¬ 
tion  (e)  of  O.C.G.A.  §  48-5-311  prior  to 
proceeding  under  O.C.G.A.  §  48-5-380. 
Marconi  Avionics,  Inc.  v.  DeKalb  County, 
165  Ga.  App.  628,  302  S.E.2d  384  (1983). 

Appeal  to  board  required  for  judi¬ 
cial  review.  —  When  the  appellant  and 
the  board  of  tax  assessors  entered  into  a 
stipulation  that  the  board  of  equalization 
would  adopt  the  position  of  the  board  of 
tax  assessors,  therefore  eliminating  the 
need  to  appeal  to  the  board  of  equaliza¬ 
tion,  and  then  the  appellant  filed  an  ap¬ 
peal  to  the  superior  court,  a  judgment 
rendered  by  the  superior  court  would  be 
reversed  for  lack  of  subject-matter  juris¬ 
diction  because  jurisdiction  cannot  be  con¬ 
ferred  by  agreement  or  consent.  Barland 
Co.  v.  Bartow  County  Bd.  of  Tax  Assessors, 
172  Ga.  App.  61,  322  S.E.2d  316  (1984). 

Superior  Court  properly  dismissed  the 
taxpayer’s  action  questioning  the  validity 
of  a  second  tax  assessment  which  was 
issued  to  correct  an  earlier  assessment  for 
the  same  tax  year  since  the  case  was 
subject  to  appeal  to  and  decision  by  the 
county  board  of  equalization.  Dean  v. 
Fulton  County  Bd.  of  Tax  Assessors,  218 
Ga.  App.  760,  463  S.E.2d  64  (1995). 

Property  owners  improperly  challenged 
a  tax  re-valuation  by  a  county  in  a  Georgia 
trial  court  because  the  owners  had  an 
adequate  remedy  at  law  pursuant  to 
O.C.G.A.  §  48-5-311  in  an  appeal  to  a 
county  board  of  tax  equalization  (BOE)  as 
the  BOE  had  to  first  address  procedural 
errors  and  errors  in  methodology  to  value 
the  property  under  §  48-5-3 ll(e)-(g);  con¬ 
stitutional  claims,  such  as  claims  of  the 
uniformity  of  assessment  under  Ga. 
Const.  1983,  Art.  VII,  Sec.  I,  Para.  Ill  also 
had  to  be  addressed  first  before  the  BOE. 
Hooten  v.  Thomas,  297  Ga.  App.  487,  677 
S.E.2d  670  (2009). 

Exhaustion  of  administrative  reme¬ 
dies  prerequisite.  —  Because  the  supe- 
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1.  In  General  (Cont’d) 

rior  court  should  not  have  exercised  the 
court’s  equitable  jurisdiction  when  the 
property  owners  failed  to  exhaust  their 
administrative  remedies  under  O.C.G.A. 
§  48-5-311  through  the  county  board  of 
equalization,  the  superior  court’s  judg¬ 
ment  for  declaratory  relief  in  favor  of  the 
property  owners  at  summary  judgment 
was  reversed;  instead,  the  superior  court 
should  have  dismissed  the  property  own¬ 
ers’  suit  for  failing  to  state  a  claim. 
Chatham  County  Bd.  of  Assessors  v. 
Jepson,  261  Ga.  App.  771,  584  S.E.2d  22 
(2003). 

When  a  taxpayer  challenged  an  assess¬ 
ment,  but  paid  the  taxes,  the  taxpayer 
could  not  bring  an  action  in  the  courts  for 
a  declaratory  judgment  to  determine  the 
validity  of  the  assessment  until  the  tax¬ 
payer  exhausted  the  taxpayer’s  statutory 
administrative  options  under  either 
O.C.G.A.  §  48-5-311  or  O.C.G.A. 
§  48-5-380.  Wilmington  Trust  Co.  v. 
Glynn  County,  265  Ga.  App.  704,  595 
S.E.2d  562  (2004). 

Trial  court  had  jurisdiction  of  tax¬ 
payer’s  action  to  find  reassessments  in¬ 
valid  for  failure  of  the  county  board  of  tax 
assessors  to  follow  provisions  of  O.C.G.A. 
§  48-5-311  requiring  a  response  to  the 
taxpayer’s  assessment  appeal.  Moreton 
Rolleston,  Jr.  Living  Trust  v.  Glynn 
County  Bd.  of  Tax  Assessors,  228  Ga.  App. 
371,  491  S.E.2d  812  (1997),  aff’d  in  part 
and  vacated  in  part,  230  Ga.  539,  497 
S.E.2d  274  (1998). 

Denial  of  dismissal  motion  no 
ground  for  reversal  when  taxpayer 
attempting  to  overturn  board’s  deci¬ 
sion.  —  When  a  taxpayer  files  a  “motion 
to  dismiss”  in  the  superior  court  based  on 
the  failure  of  the  board  of  equalization  to 
set  a  hearing  date  on  the  taxpayer’s  ap¬ 
peal  within  15  days  of  receipt  of  the  tax¬ 
payer’s  notice  of  appeal  from  the  decision 
of  the  board  of  tax  assessors,  which  deci¬ 
sion  the  taxpayer  is  attempting  to  over¬ 
turn,  the  denial  of  the  motion  to  dismiss  is 
favorable  to  the  taxpayer  and  establishes 
no  ground  for  reversal  of  the  trial  court’s 
judgment.  Williamson  v.  DeKalb  County 
Bd.  of  Tax  Assessors,  168  Ga.  App.  47,  308 
S.E.2d  55  (1983). 


Right  to  appeal  penalty  assess¬ 
ment.  —  Assessment  of  a  penalty  for  a 
breach  of  a  conservation  use  covenant  is 
an  assessment  for  which  a  property  owner 
has  the  right  to  appeal  pursuant  to 
O.C.G.A.  §  48-5-311.  Oconee  County  Bd. 
of  Tax  Assessors  v.  Thomas,  282  Ga.  422, 
651  S.E.2d  45  (2007). 

Costs  and  expenses  on  appeal.  — 
Taxpayer  was  not  entitled  to  costs  and 
expenses  for  having  to  appear  at  the  hear¬ 
ing  of  the  county  board  of  equalization  on 
the  taxpayer’s  initial  appeal  and  for  hav¬ 
ing  to  appeal  to  the  superior  court  in  order 
to  have  the  board  rule  on  the  taxpayer’s 
request.  Hulse  v.  Joint  City-County  Bd.  of 
Assessors,  219  Ga.  App.  309,  464  S.E.2d 
890  (1995). 

Trial  court  erred  in  awarding  a  property 
owner  $7,515.00  in  attorney  fees  under 
O.C.G.A.  §  48-5-3 ll(g)(4)( B )(ii)  against  a 
county  board  of  tax  assessors  after  a  jury 
valued  the  property  in  question  substan¬ 
tially  lower  than  the  board’s  valuation; 
the  record  did  not  support  the  trial  court’s 
conclusion  that  the  property  was  returned 
for  taxation  by  operation  of  law  pursuant 
to  O.C.G.A.  §  48-5-20(a)(2),  and  the  board 
did  not  waive  the  board’s  objection  to  the 
fees,  because  the  trial  court  did  not  hold  a 
hearing  on  the  issue  of  the  attorney’s  fees, 
O.C.G.A.  §  9-ll-46(a),  and  the  board 
therefore  did  not  have  an  opportunity  to 
object  to  the  award.  Fulton  County  Bd.  of 
Tax  Assessors  v.  Butner,  258  Ga.  App.  68, 
573  S.E.2d  100  (2002). 

As  a  taxpayer  did  not  pay  the  prior 
year’s  taxes,  the  taxes  paid  by  the  tax¬ 
payer  for  the  prior  year  were  deemed  the 
taxpayer’s  tax  return  for  the  tax  year 
under  O.C.G.A.  §  48-5-20(a)(2),  so  the 
taxpayer  was  not  required  to  file  a  sepa¬ 
rate  tax  return  on  the  taxpayer’s  property, 
and  the  taxpayer’s  late  return  was  a  nul¬ 
lity;  therefore,  upon  the  taxpayer’s  suc¬ 
cessful  appeal  of  an  assessment  of  the 
taxpayer’s  property,  an  award  of  costs  and 
attorneys  fees  was  mandatory  under 
O.C.G.A.  §  48-5-3 ll(g)(4)(B )(ii ).  Simmons 
v.  Bd.  of  Tax  Assessors,  268  Ga.  App.  411, 
602  S.E.2d  213  (2004). 

Owner  was  entitled  to  attorney  fees 
under  O.C.G.A.  §  48-5-311(g)(4)(B)(ii)  in 
an  appeal  of  a  property  valuation  because 
the  final  determination  of  value  on  appeal 
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to  the  trial  court  was  85  percent  or  less  of 
the  valuation  set  by  the  board  of  tax 
assessors;  it  was  irrelevant  that  the  own¬ 
er’s  appeal  to  the  trial  court  dealt  with  a 
“freeze”  of  the  property  value  under 
O.C.G.A.  §  48-5-299(c)  and  not  a  new  de¬ 
termination  of  value.  Fulton  County  Bd.  of 
Tax  Assessors  v.  Lamb,  298  Ga.  App.  618, 
680  S.E.2d  656  (2009). 

Order  awarding  a  city  attorney  fees 
pursuant  to  O.C.G.A. 

§  48-5-3  ll(g)(4)(B)(ii)  in  the  city’s  appeal 
of  a  county’s  tax  assessment  of  the  city’s 
property  was  error  because 

§  48-5-3 ll(g)(4)(B)(ii)  only  applied  when 
there  was  a  final  determination  of  value 
on  appeal,  and  the  city’s  appeal  related 
not  to  value,  but  to  taxability;  valuation 
was  not  an  issue,  and,  thus,  the  city  did 
not  satisfy  the  condition  precedent  to  an 
award  of  fees  under 

§  48-5-3 ll(g)(4)(B)(ii).  O.C.G.A. 

§  48-5-311(g)(4)(B)(ii)  did  not  permit  an 
award  of  attorney  fees  or  litigation  costs 
when,  as  here,  the  sole  issue  was 
taxability.  Clayton  County  Bd.  of  Tax  As¬ 
sessors  v.  City  of  Atlanta,  299  Ga.  App. 
233,  682  S.E.2d  328  (2009). 

Final  property  valuation  that  was  set  by 
operation  of  law  pursuant  to  O.C.G.A. 
§  48-5-299(c)  based  on  a  prior  tax  year 
appeal  did  not  preclude  an  award  of  attor¬ 
ney’s  fees  and  costs  under  O.C.G.A. 
§  48-5-311(g)(4)(B)(ii).  Fulton  County  Bd. 
of  Tax  Assessors  v.  LM  Atlanta  Airport, 
LLC,  313  Ga.  App.  439,  721  S.E.2d  640 
(2011). 

In  a  tax  appeal,  the  trial  court  erred  by 
denying  the  taxpayer’s  request  for  attor¬ 
ney  fees  under  O.C.G.A. 
§  48-5-311(g)(4)(B)(ii)  because  it  was  suc¬ 
cessful  against  the  county  board  of  tax 
assessors  and  the  capped  value  met  the 
statutory  threshold  mandating  that  the 
taxpayer  shall  recover  costs  of  litigation 
and  reasonable  attorney’s  fees  incurred  in 
the  action.  SPH  Glynn,  LLC  v.  Glynn 
County  Bd.  of  Tax  Assessors,  326  Ga.  App. 
196,  756  S.E.2d  282  (2014). 

Applicability  to  challenge  to 
multi-year  audit.  —  Taxpayer  was  not 
required  to  file  an  appeal  pursuant  to 
O.C.G.A.  §  48-5-311  contesting  the  denial 
of  the  taxpayer’s  reduction  in  the  value  of 
the  taxpayer’s  merchandise  for  one  tax 


year  as  the  taxpayer  was  no  longer  chal¬ 
lenging  the  taxpayer’s  property  tax  as¬ 
sessment  for  one  tax  year,  but  was  seeking 
to  avoid  a  multi-year  audit  that  the  tax¬ 
payer  attributed  to  an  improper  motive. 
Parisian,  Inc.  v.  Cobb  County  Bd.  of  Tax 
Assessors,  263  Ga.  App.  332,  587  S.E.2d 
771  (2003). 

Trial  court  erred  in  awarding  costs  and 
attorney  fees  to  the  taxpayers  after  the 
jury  valued  their  improved  real  property 
as  the  jury’s  valuation  figure  was  85.8 
percent  and  the  applicable  statute  pro¬ 
vided  that  the  valuation  figure  had  to  be 
85  percent  or  less  of  the  equalization 
board’s  figure  in  order  for  an  award  of 
costs  and  attorney  fees  to  be  permitted; 
the  trial  court  erred  because  the  court 
deducted  the  undisputed  value  of  an  im¬ 
provement  on  the  land  from  the  jury’s 
verdict,  but  a  proper  valuation  of  the  fair 
market  value  of  the  property  dictated  that 
the  value  of  that  improvement  be  included 
in  determining  whether  the  valuation  was 
85  percent  or  less  of  the  equalization 
board’s  valuation  for  the  purpose  of 
awarding  fees  and  costs.  Stephens  County 
Bd.  of  Tax  Assessors  v.  Shirley,  263  Ga. 
App.  743,  589  S.E.2d  263  (2003). 

Value  to  be  determined  by  arbitra¬ 
tor.  —  In  a  taxpayer’s  appeal  from  a  real 
estate  tax  valuation  assessment,  the  trial 
court  erred  in  holding  that  the  value  of  a 
parcel  of  real  property  was  the  value  set 
out  in  the  taxpayer’s  appraisal  since 
within  45  days  of  receiving  the  taxpayer’s 
certified  appraisal,  the  county  board  of  tax 
assessors  voted  to  reject  the  taxpayer’s 
appraisal  value,  and  within  another  45 
days,  the  board  certified  the  appeal  in 
compliance  with  O.C.G.A. 

§  48-5-311(f)(3)(A).  Thus,  the  value  re¬ 
mained  to  be  determined  by  an  arbitrator 
in  accordance  with  the  procedures  set  out 
in  §  48-5-311(f).  Fulton  County  Bd.  of  Tax 
Assessors  v.  Greenfield  Inv.  Group,  LLC, 
313  Ga.  App.  195,  721  S.E.2d  128  (2011). 

2.  Notice  of  Appeal 

The  30  day  limit  in  paragraph  (g)(2) 
of  O.C.G.A.  §  48-5-311  applies  to 
boards  of  assessors  as  well  as  to  taxpay¬ 
ers.  Stoddard  v.  Cone,  250  Ga.  852,  301 
S.E.2d  641  (1983). 

Failure  of  the  board  of  tax  assessors  to 
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2.  Notice  of  Appeal  (Cont’d) 

give  30-day  notice  of  appeal  to  taxpayers 
deprived  the  superior  court  of  jurisdiction 
and  such  failure  was  not  an  amendable  or 
curable  defect.  Fulton  County  Bd.  of  Tax 
Assessors  v.  CPS  Four  Hundred,  Ltd.,  213 
Ga.  App.  1,  443  S.E.2d  645  (1994). 

Failure  to  file  notice  with  board  of 
tax  assessors  or  to  state  grounds  for 
appeal  warrants  dismissal.  —  When  a 
landowner  seeks  to  appeal  the  county  tax 
assessor’s  assessed  valuation  of  the  land¬ 
owner’s  property,  but  the  notice  of  appeal 
is  not  filed  with  the  board  of  tax  assessors 
and  does  not  state  the  grounds  for  appeal, 
the  superior  court  does  not  err  in  dismiss¬ 
ing  the  landowner’s  complaint  to  enjoin 
the  county  tax  commissioner  from  selling 
the  landowner’s  property  because  of  un¬ 
paid  taxes.  Davis  v.  Holland,  251  Ga.  86, 
303  S.E.2d  455  (1983). 

Tax  assessors  must  certify  notice  of 
appeal.  —  O.C.G.A.  §  48-5-311  did  not 
give  a  board  of  tax  assessors  the  discretion 
to  refuse  to  certify  a  notice  of  appeal  based 
on  the  taxpayer’s  failure  to  be  present  at 
the  hearing.  Fulton  County  Bd.  of  Tax 
Assessors  v.  Jones,  264  Ga.  828,  452 
S.E.2d  99  (1995). 

Failure  to  notify  taxpayers  of  right 
to  appeal.  —  County’s  recalculations  of 
the  taxpayers’  homestead  exemptions  in¬ 
volved  the  value  of  the  exemptions,  bring¬ 
ing  the  taxpayers  within  O.C.G.A. 
§  48-5-49,  which  permitted  an  appeal  un¬ 
der  O.C.G.A.  §  48-5-311.  Since  the  county 
had  not  given  the  taxpayers  notice  under 
O.C.G.A.  §  48-5-306  of  the  taxpayers’ 
right  to  appeal,  the  taxpayers  were  enti¬ 
tled  to  equitable  relief  requiring  the 
county  to:  (1)  provide  taxpayers  with 
proper  notice  of  and  the  right  to  appeal 
changes  in  the  homestead  exemptions;  (2) 
stop  collecting  taxes  referenced  in  bills 
sent  without  proper  notice;  and  (3)  refund 
any  tax  money  collected  based  on  bills 
issued  without  such  notice.  Fulton  County 
Bd.  of  Tax  Assessors  v.  Marani,  299  Ga. 
App.  580,  683  S.E.2d  136  (2009),  cert, 
denied,  No.  S09C2072,  2010  Ga.  LEXIS  18 
(Ga.  2010). 

Sufficiency  of  notice.  —  Superior 
court  erred  in  granting  a  county’s  motion 


to  dismiss  a  taxpayer’s  appeal  when,  al¬ 
though  the  taxpayer  had  not  offered  an 
explanation  as  to  the  basis  for  the  taxpay¬ 
er’s  appeal,  the  board  of  tax  assessors 
thereafter  certified  the  case  to  the  supe¬ 
rior  court  and,  in  connection  with  the 
docketing  of  the  case  in  that  court,  the 
taxpayer  filed  a  form  in  which  the  tax¬ 
payer  stated  that  the  taxpayer  was  filing 
the  appeal  “under  Ga.  Code  No.  48-5-311 
. . .  regarding  taxability  and  value.” 
Vaughters  v.  DeKalb  County  Bd.  of  Tax 
Assessors,  198  Ga.  App.  589,  402  S.E.2d 
340  (1991). 

Because  the  taxpayers’  notice  of  appeal 
of  the  valuation  of  their  property  was  filed 
with  the  County  Board  of  Tax  Assessors 
(BTA)  and  the  trial  court  on  the  same  day, 
which  was  within  the  statutory  time  lim¬ 
itation  of  O.C.G.A.  §  48-5-311(g)(2),  the 
BTA  received  the  required  notice  initiat¬ 
ing  the  taxpayers’  appeal;  filing  the  notice 
in  the  trial  court  did  not  render  the  notice 
ineffective.  Fulton  County  Bd.  of  Tax  As¬ 
sessors  v.  Love,  296  Ga.  App.  613,  676 
S.E.2d  256  (2009). 

Notice  provisions  to  be  strictly  con¬ 
strued.  —  When  a  reassessment  notice 
was  properly  mailed  to  a  taxpayer  pursu¬ 
ant  to  O.C.G.A.  §  48-5-306  and  the  tax¬ 
payer’s  request  for  a  late  appeal  was  de¬ 
nied  by  the  board  of  tax  assessors,  the 
taxpayers  were  not  entitled  to  declaratory 
relief  or  to  mandamus  because  O.C.G.A. 
§  48-5-311  prescribes  a  time  limit  for  fil¬ 
ing  appeals,  the  appeal  was  not  filed 
within  that  period,  and  the  board  was 
powerless  to  extend  the  period.  Dillard  v. 
Denson,  243  Ga.  App.  458,  533  S.E.2d  101 
(2000). 

Liberal  reading  of  notice  of  appeal. 

—  Trial  court  erred  in  dismissing  the 
taxpayers’  appeal,  when,  although  the 
taxpayers’  enumerated  errors  to  the  supe¬ 
rior  court  were  not  clearly  defined,  a  lib¬ 
eral  reading  of  the  notice  of  appeal  indi¬ 
cated  that  the  taxpayers  were  challenging 
the  assessed  value  of  their  property  based 
on  an  alleged  error  in  computation.  An¬ 
drew  v.  DeKalb  County  Bd.  of  Tax  Asses¬ 
sors,  194  Ga.  App.  274,  390  S.E.2d  115 
(1990). 

3.  Appeals  to  Board  of  Equalization 

Judicial  power  to  determine 
taxability  is  vested  in  the  board  of 
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equalization.  Bouy  v.  Kiley,  238  Ga.  47, 
230  S.E.2d  861  (1976). 

Authority  to  remedy  deficiencies  in 
ad  valorem  tax  digest.  —  General  As¬ 
sembly  has  invested  county  boards  of  tax 
equalization  with  ample  authority  to  rem¬ 
edy  deficiencies  in  an  ad  valorem  tax  di¬ 
gest.  The  board  is  authorized  to  order  the 
entire  digest  recompiled  if  such  action  is 
necessary  to  obtain  uniformity.  Tax  Asses¬ 
sors  v.  Chitwood,  235  Ga.  147,  218  S.E.2d 
759  (1975). 

Scope  of  board’s  authority  to  re¬ 
dress  grievances  as  to  tax  assess¬ 
ments.  —  County  board  of  equalization 
has  full  authority  to  fashion  an  adequate 
and  appropriate  legal  remedy  to  redress 
grievances  of  taxpayers  regarding  the  val¬ 
uation  of  individual  parcels  of  land  and 
the  uniformity  of  the  county  tax  assess¬ 
ments.  Tax  Assessors  v.  Chitwood,  235  Ga. 
147,  218  S.E.2d  759  (1975);  Chilivis  v. 
Kell,  236  Ga.  226,  223  S.E.2d  117,  cert, 
denied,  429  U.S.  891,  97  S.  Ct.  249,  50  L. 
Ed.  2d  174  (1976). 

Time  for  appeal  begins  to  run  on 
the  day  notice  is  received  by  the  tax¬ 
payer.  Hamilton  v.  Edwards,  245  Ga.  810, 
267  S.E.2d  246  (1980). 

Extension  of  time  for  appeal  not 
within  authority  of  board  of  tax  as¬ 
sessors.  —  There  is  no  power  or  authority 
given  the  board  of  tax  assessors  or  any 
members  thereof  to  extend  the  period  in 
which  an  appeal  may  be  filed  by  the  tax¬ 
payer,  and  the  attempted  extension  of  the 
time  for  filing  such  an  appeal  is  void.  Tift 
v.  Tift  County  Bd.  of  Tax  Assessors,  234 
Ga.  155,  215  S.E.2d  3  (1975). 

Sufficiency  of  statement  of  grounds 
for  appeal.  —  Letter  expressing  no  more 
than  dissatisfaction  with  an  assessment 
does  not  specifically  state  the  grounds  for 
appeal.  Ledbetter  Trucks,  Inc.  v.  Floyd 
County  Bd.  of  Tax  Assessors,  143  Ga.  App. 
323,  238  S.E.2d  440  (1977),  rev’d  on  other 
grounds,  240  Ga.  791,  242  S.E.2d  596 
(1978). 

Excuse  from  filing  notice  of  appeal. 

—  Prior  communications  with  a  firm  em¬ 
ployed  by  the  board  of  tax  assessors  to 
assist  the  board  in  making  valuations  do 
not  excuse  taxpayers  from  complying  with 
the  requirement  for  filing  a  notice  of  ap¬ 
peal  from  the  official  notice  given  by  the 


board  of  tax  assessors.  Peagler  v.  George¬ 
town  Assocs.,  232  Ga.  848,  209  S.E.2d  186 
(1974). 

Notice  met  requirements.  —  Board 
of  Equalization  sent  notice  according  to 
the  statutory  requirements  as  Property 
Tax  Advisers,  LLC,  while  retained  and 
authorized  to  act  on  behalf  of  the  tax¬ 
payer,  was  not  an  attorney  who  could  be 
served  under  O.C.G.A.  §  48-5-311(o),  and 
the  taxpayer  admitted  receiving  a  copy  of 
the  notice  that  was  sent  via  certified  mail. 
Dickey  v.  Fulton  County  Bd.  of  Assessors, 
333  Ga.  App.  346,  776  S.E.2d  480  (2015). 

Necessity  for  appellant  to  raise  is¬ 
sue  of  nonuniformity.  —  County  board 
of  equalization  may  fashion  a  remedy  in 
light  of  evidence  that  there  is  a  lack  of 
uniformity  of  property  assessment  within 
the  county.  Such  nonuniformity  within  the 
county  need  not  be  raised  by  an  appellant 
before  the  county  board  of  equalization. 
The  board  need  only  find  reason  to  believe 
that  property  is  not  uniformly  assessed. 
Therefore,  a  taxpayer  who  in  good  faith 
returns  the  taxpayer’s  property  at  the 
property’s  fair  market  value  and  does  not 
have  the  taxpayer’s  return  changed  would 
seem  to  be  entitled  to  present  evidence  to 
the  county  board  of  equalization  that 
there  is  a  lack  of  uniformity  within  the 
county.  Adams  v.  Smith,  415  F.  Supp.  787 
(N.D.  Ga.  1976),  aff’d,  568  F.2d  1232  (5th 
Cir.  1978). 

Specification  of  reasons  for  unifor¬ 
mity  determination.  —  After  the  tax¬ 
payer  raised  the  issue  of  uniformity  of 
taxation  in  the  taxpayer’s  appeal,  the 
county  board  of  equalization  was  required 
to  specifically  decide  the  issue  and  to 
specify  the  reasons  for  the  board’s  deter¬ 
mination.  Hulse  v.  Joint  City-County  Bd. 
of  Assessors,  219  Ga.  App.  309,  464  S.E.2d 
890  (1995). 

Errors  in  the  hearing  before  the 
board  of  equalization  are  waived  if 
not  objected  to  at  the  equalizers’  hear¬ 
ing.  Murray  v.  Richardson,  134  Ga.  App. 
676,  215  S.E.2d  715  (1975). 

Challenge  of  procedure  for  carry¬ 
ing  assessments  forward  from  one 
year  to  the  next.  —  When  a  taxpayer 
challenges  the  procedure  used  by  the 
county  tax  officials  in  carrying  forward 
assessments  from  one  year  to  the  next, 
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Appeals  (Cont’d) 

3.  Appeals  to  Board  of 

Equalization  (Cont’d) 

rather  than  attacking  the  validity  of  the 
tax  digest  or  the  amount  of  the  assess¬ 
ment,  the  taxpayer  is  not  required  to 
appeal  to  the  county  board  of  equalization. 
Smith  v.  Day,  237  Ga.  48,  226  S.E.2d  588 
(1976). 

4.  Appeals  to  Superior  Court 

Applicability  of  Ch.  11,  T.  9  to  ap¬ 
peals  to  superior  court.  —  An  appeal 
brought  under  former  Code  1933, 
§  92-6912  (see  now  O.C.G.A.  §  48-5-311) 
to  the  superior  court  from  a  county  tax 
assessment  was  a  “complaint”  pursuant  to 
Ga.  L.  1966,  p.  609  §  3  (see  now  O.C.G.A. 
§  9-11-3),  which  was  required  to  be  an¬ 
swered  by  responsive  pleading  pursuant 
to  Ga.  L.  1966,  p.  609,  §  12  (see  now 
O.C.G.A.  §  9-11-12).  Hall  County  Bd.  of 
Tax  Assessors  v.  Reed,  142  Ga.  App.  556, 
236  S.E.2d  532  (1977). 

Approval  of  appeal  not  required.  — 
O.C.G.A.  §  48-5-311  does  not  require  a 
county  or  city  governing  authority  to  vote 
to  approve  an  appeal  by  the  board  of  tax 
assessors;  the  plain  meaning  of  the  Code 
section  is  that  the  governing  authority  be 
notified  of  appeals  by  the  board  of  tax 
assessors  from  assessment  changes  of  15 
percent  or  less  so  that,  within  10  days  of 
receipt  of  such  notice,  the  governing  au¬ 
thority  may  choose  to  prohibit  the  appeal 
by  majority  vote.  Hall  County  Bd.  of  Tax 
Assessors  v.  Peachtree  Doors,  Inc.,  214 
Ga.  App.  613,  448  S.E.2d  476  (1994). 

Appeals  must  be  received,  not 
merely  mailed,  within  time  limit.  — 
Although  mailed  within  30  days  of  date  on 
which  decision  of  board  of  equalization 
was  sent  by  registered  mail,  an  appeal 
from  the  board’s  decision  was  not  timely 
because  the  appeal  was  not  received  until 
two  days  after  expiration  of  the  30-day 
time  limit  imposed  by  statute.  Camden 
County  Bd.  of  Tax  Assessors  v.  Proctor, 
155  Ga.  App.  650,  271  S.E.2d  902  (1980). 

Amendment  of  notice  of  appeal  to 
superior  court.  —  Since  the  policy  of  the 
law  is  in  favor  of  deciding  tax  appeals  on 
the  merits,  even  at  the  expense  of  proce¬ 
dural  technicalities,  Ga.  L.  1972,  p.  624, 


§  1  (see  now  O.C.G.A.  §  5-6-48  (b)),  which 
allowed  amendments  of  notices  of  appeal 
from  superior  courts,  also  applied  to  no¬ 
tices  of  appeal  to  the  superior  courts  from 
administrative  boards.  Mundy  v.  Clayton 
County  Tax  Assessors,  146  Ga.  App.  473, 
246  S.E.2d  479  (1978). 

While  the  notice  of  appeal  that  the 
board  of  tax  assessors  sent  to  the  taxpayer 
was  insufficient  to  perfect  the  appeal  of 
the  board  of  tax  assessors  to  the  superior 
court  because  it  did  not  specifically  state 
the  grounds  for  the  appeal,  the  superior 
court  erred  in  dismissing  the  appeal;  the 
superior  court  should  have  allowed  the 
board  of  assessors  to  cure  the  defect  by 
amending  the  notice  of  appeal  since  no¬ 
tices  of  appeal  could  be  amended  and  a 
policy  existed  to  decide  tax  appeals  on 
their  merits.  Fulton  County  Bd.  of  Tax 
Assessors  v.  Layton,  261  Ga.  App.  356,  582 

S.E.2d  520  (2003). 

Jury  trial  required  for  questions  of 
facts.  —  When  questions  of  fact  are  pre¬ 
sented  by  such  an  appeal,  the  law  requires 
a  de  novo  investigation  by  trial  before  a 
jury.  Hall  County  Bd.  of  Tax  Assessors  v. 
Reed,  142  Ga.  App.  556,  236  S.E.2d  532 
(1977). 

Clerk’s  duty  to  set  appeal  for  first 
term.  —  When  it  is  the  express  command 
of  a  statute  that  appeal  cases  be  tried  by  a 
jury  at  the  first  term  after  the  appeal  has 
been  entered,  it  would  appear  to  be  the 
duty  of  the  clerk  to  place  the  appeal  upon 
the  trial  calendar  for  the  first  term  after 
docketing.  McCauley  v.  Bd.  of  Tax  Asses¬ 
sors,  243  Ga.  844,  257  S.E.2d  266  (1979). 

Dismissal  of  appeals  not  heard  dur¬ 
ing  first  term  following  filing.  —  Dis¬ 
missal  of  appeal  on  the  ground  that  the 
appeal  was  not  brought  to  trial  at  the  first 
term  is  proper  when  the  appellant  fails  to 
request  that  the  appeal  be  placed  at  the 
head  of  the  calendar  and  given  the  prefer¬ 
ence  to  which  it  is  entitled  under  the  law. 
The  provision  of  this  statute,  requiring 
the  appeal  from  the  board’s  decision  to  be 
heard  before  a  jury  at  the  first  term  fol¬ 
lowing  the  filing  of  the  appeal,  concerns 
and  affects  both  the  public  interest  and 
the  interest  of  the  taxpayer  since  the 
public  has  an  interest  in  the  proper  ad¬ 
ministration  of  the  revenue  laws  and  the 
solvency  of  its  fisc,  while  the  taxpayer  is 
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entitled  to  know  promptly  and  precisely 
the  extent  of  the  taxpayer’s  tax  liability. 
Thus,  dismissal  will  result  from  a  failure 
to  obtain  a  trial  at  the  first  term  unless  a 
reasonable  excuse  is  shown.  DeKalb 
County  Bd.  of  Tax  Assessors  v.  Stone 
Mountain  Indus.  Park,  147  Ga.  App.  503, 
249  S.E.2d  318  (1978). 

Default  judgment  will  not  lie  for 
failure  to  file  defensive  pleadings  in  a 
de  novo  hearing  on  appeal  in  the  superior 
court  from  a  property  evaluation.  Hall 
County  Bd.  of  Tax  Assessors  v.  Reed,  142 
Ga.  App.  556,  236  S.E.2d  532  (1977). 

Under  Ga.  L.  1966,  p.  609,  §  55  and 
Ga.  L.  1967,  p.  226,  §  24  (see  now 
O.C.G.A.  §  9-11-55)  in  conjunction 
with  former  Code  1933,  §  92-6912  (see 
now  O.C.G.A.  §  48-5-311)  an  appeal 
did  not  automatically  become  in  de¬ 
fault  upon  failure  to  timely  file  responses, 
when  the  statutory  design  contemplated 
that  findings  as  to  fair  market  value  shall 
be  made.  Hall  County  Bd.  of  Tax  Assessors 
v.  Reed,  142  Ga.  App.  556,  236  S.E.2d  532 
(1977). 

No  automatic  default  when 

unliquidated  damages  involved.  — 

Under  Ga.  L.  1966,  §  55  and  Ga.  L.  1967, 
p.  226,  §  24  (see  now  O.C.G.A.  §  9-11-55) 
a  case  did  not  automatically  become  in 
default  upon  the  failure  to  timely  file 
responses  if  the  action  involves 
unliquidated  damages.  Hall  County  Bd.  of 
Tax  Assessors  v.  Reed,  142  Ga.  App.  556, 
236  S.E.2d  532  (1977). 

Having  failed  to  appeal  from  the 
decision  of  the  board  of  equalization, 
a  party  could  not  at  a  later  date  success¬ 
fully  institute  an  original  action  in  the 
superior  court  to  raise  the  issue  of 
taxability.  Bouy  v.  Kiley,  238  Ga.  47,  230 
S.E.2d  861  (1976). 

Failure  of  limited  liability  companies 
(LLC)  to  satisfy  the  requirement  of 
O.C.G.A.  §  48-5-3 11(e)(2)(A)  barred  any 
further  right  to  appeal  because  the  letters 
and  returns  the  LLCs’  representative  sub¬ 
mitted  months  before  the  assessment  no¬ 
tices  were  mailed  did  not  excuse  the  LLCs 
from  complying  with  the  requirement  of 
O.C.G.A.  §  48-5-3 11(e)(2)(A)  that  a  tax¬ 
payer  mail  or  file  a  notice  of  appeal  within 
30  days  from  the  date  of  mailing  the  notice 
pursuant  to  O.C.G.A.  §  48-5-306;  because 


the  LLCs  failed  to  comply  with  O.C.G.A. 
§  48-5-3 11(e)  so  as  to  effectuate  an  appeal 
to  the  county  board  of  equalization,  the 
LLCs’  appeals  to  the  superior  court  should 
have  been  dismissed.  Hall  County  Bd.  of 
Tax  Assessors  v.  Avalon  Hills  Partners, 
LLC,  307  Ga.  App.  520,  705  S.E.2d  674 
(2010). 

Trial  court  properly  dismissed  a  tax¬ 
payer  group’s  suit  seeking  a  rollback  of 
2009  assessed  values  to  the  2008  assessed 
values  because  whether  the  moratorium 
under  O.C.G.A.  §  48-5B-1  applied  should 
have  been  raised  in  an  administrative 
appeal  under  O.C.G.A.  §  48-5-311  and,  by 
failing  to  pursue  the  taxpayers’  remedy, 
the  taxpayers’  complaint  was  subject  to 
dismissal.  We,  the  Taxpayers  v.  Bd.  of  Tax 
Assessors,  292  Ga.  31,  734  S.E.2d  373 
(2012). 

Scope  of  superior  court’s  jurisdic¬ 
tion  on  appeal.  —  Only  those  decisions 
of  the  board  of  equalization  on  questions 
presented  to  the  board  or  incident  thereto 
may  be  relitigated  in  the  superior  court. 
Camp  v.  Boggs,  240  Ga.  127,  239  S.E.2d 
530  (1977). 

Trial  court  properly  dismissed  a  taxpay¬ 
er’s  appeal  from  a  purported  denial  of  a 
homestead  exemption  on  grounds  that  the 
court  lacked  subject  matter  jurisdiction 
over  the  case  as  the  taxpayer  failed  to 
show  both  an  application  for  and  the  de¬ 
nial  of  a  homestead  exemption,  and  failed 
to  exhaust  any  and  all  of  the  applicable 
administrative  remedies  under  O.C.G.A. 
§  48-5-311.  Carter  v.  Fayette  County,  287 
Ga.  App.  175,  651  S.E.2d  108  (2007). 

Reviewing  court  lacked  subject  matter 
jurisdiction  to  consider  value  and  unifor¬ 
mity  in  an  appeal  of  a  decision  of  the  Hall 
County  Board  of  Equalization  (BOE)  as  a 
hospital  did  not  present  those  issues  in 
the  underlying  administrative  tax  case, 
which  was  limited  to  O.C.G.A. 
§  48-5-41(a)(5),  and  the  statute’s  applica¬ 
tion;  further,  as  there  was  no  Hall  County 
Board  of  Tax  Assessors  decision  concern¬ 
ing  value  and  uniformity  that  could  have 
been  appealed  to  the  BOE,  there  was  no 
appeal  to  the  BOE  on  those  issues  that 
could  have  been  waived  by  mutual  agree¬ 
ment  and  initiated,  instead,  in  the  review¬ 
ing  court  under  O.C.G.A.  §  48-5-3 11(g)(1). 
Hall  County  Bd.  of  Tax  Assessors  v.  North- 


687 


48-5-311 


REVENUE  AND  TAXATION 


48-5-311 


Appeals  (Cont’d) 

4.  Appeals  to  Superior  Court  (Cont’d) 

east  Ga.  Health  Sys.,  317  Ga.  App.  389, 
730  S.E.2d  715  (2012). 

When  appellant  raises  only  a  ques¬ 
tion  of  value  before  the  board  of 
equalization,  the  appellant  cannot  raise 
a  new  claim  of  uniformity  for  the  first  time 
on  appeal  to  the  superior  court.  Camp  v. 
Boggs,  240  Ga.  127,  239  S.E.2d  530 
(1977). 

Objections  waived  on  appeal  if  not 
brought  before  board.  —  Matters  of 
taxability,  uniformity  of  assessment,  and 
value  must  be  raised  before  the  county 
board  of  equalization  in  order  to  raise  the 
matters  on  appeal  to  the  superior  court, 
notwithstanding  that  the  action  in  supe¬ 
rior  court  is  de  novo.  Williams  v.  DeKalb 
County  Bd.  of  Tax  Assessors,  249  Ga.  164, 
289  S.E.2d  235  (1982). 

When  issues  not  raised  before 
board  may  be  raised  before  superior 
court.  —  When  a  taxpayer  appeals  an 
assessment  of  the  board  of  tax  assessors  to 
the  board  of  equalization,  and  from  the 
decision  of  the  latter  to  the  superior  court 
for  a  de  novo  hearing,  the  taxpayer  is  not 
permitted  to  raise  in  the  superior  court 
appeal  issues  which  were  not  raised  in  the 
original  appeal  to  the  board  of  equaliza¬ 
tion.  However,  when  the  original  appeal  to 
the  board  of  equalization  is  not  included 
in  the  record,  and  when  it  is  not  contended 
that  such  original  appeal  failed  to  raise 
the  question  of  valuation,  an  appellant  is 
not  estopped  in  an  appeal  to  the  superior 
court  from  an  adverse  decision  of  the 
board  of  equalization  from  urging  at  the 
de  novo  hearing  that  the  valuation  set  is 
excessive.  Mundy  v.  Clayton  County  Tax 
Assessors,  146  Ga.  App.  473,  246  S.E.2d 
479  (1978). 

When  a  board  of  equalization  fails 
to  answer  some  of  the  questions  sub¬ 
mitted  by  the  taxpayer,  such  failure 
should  be  enumerated  as  error  on  a  de 
novo  appeal.  Accordingly,  relief  by  way  of 
injunction  or  mandamus  is  inappropriate 
because  a  taxpayer  must  raise  the  issue 
before  the  board  and  exhaust  the  taxpay¬ 
er’s  remedies  by  the  statutorily  provided 
appeal.  Wilkes  v.  Redding,  242  Ga.  78,  247 

5. E.2d  872  (1978). 


Burden  of  proof  in  superior  court  is 
on  party  initiating  appeal  to  that 
court.  —  Because  the  nonprofit  charita¬ 
ble  institution  had  already  carried  the 
institution’s  burden  of  proving  entitle¬ 
ment  to  a  charitable  exemption,  the  bur¬ 
den  of  proof  showing  that  the  institution 
was  not  entitled  to  the  exemption  on  an 
appeal  was  on  the  board  of  tax  assessors. 
Bd.  of  Tax  Assessors  v.  Baptist  Vill.,  Inc., 
269  Ga.  App.  848,  605  S.E.2d  436  (2004). 

Admissibility  of  hearing  proceed¬ 
ings  on  appeal  to  superior  court.  — 
What  transpired  at  the  hearing  would  not 
be  admissible  if  objected  to  in  the  de  novo 
investigation  at  trial  before  jury.  Murray 
v.  Richardson,  134  Ga.  App.  676,  215 
S.E.2d  715  (1975). 

References  to  prior  proceedings 
and  procedures  should  be  omitted  as 

the  references  have  no  relevance  in  a  de 
novo  matter.  Weeks  v.  Gwinnett  County 
Bd.  of  Tax  Equalization,  139  Ga.  App.  37, 
227  S.E.2d  865  (1976),  overruled  on  other 
grounds  by  Gilmer  County  Bd.  of  Tax 
Assessors  v.  Spence,  309  Ga.  App.  482,  711 
S.E.2d  51  (2011). 

Evidentiary  weight  given  to  find¬ 
ings  of  fact  by  the  board  of  tax  asses¬ 
sors.  —  Board  of  tax  assessors’  findings  of 
fact  are  not  deemed  prima  facie  correct  on 
appeals  to  the  superior  court,  but  are 
evidence  which  the  jury  may  consider, 
along  with  other  evidence,  in  resolving  the 
issue  before  the  jury.  Weeks  v.  Gwinnett 
County  Bd.  of  Tax  Equalization,  139  Ga. 
App.  37,  227  S.E.2d  865  (1976),  overruled 
on  other  grounds  by  Gilmer  County  Bd.  of 
Tax  Assessors  v.  Spence,  309  Ga.  App.  482, 
711  S.E.2d  51  (2011). 

Request  for  certification  from  tax 
consulting  firm.  —  Nothing  in  the  lan¬ 
guage  of  O.C.G.A.  §  48-5-311  prohibits  a 
tax  consulting  firm  from  writing  a  letter  to 
the  board  of  tax  assessors  requesting  cer¬ 
tification  of  an  appeal  to  superior  court. 
Interstate  North  Sporting  Club  v.  Cobb 
County  Bd.  of  Tax  Assessors,  250  Ga.  App. 
221,  551  S.E.2d  91  (2001). 

No  presumption  of  correctness  at¬ 
taches  to  the  assessments  of  the 
board  of  equalization  on  appeal  to  the 
superior  court.  Hodsdon  v.  Duckett,  135 
Ga.  App.  922,  219  S.E.2d  634  (1975). 

Exercise  of  equitable  powers  un¬ 
necessary.  —  An  appeal  before  a  county 
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board  of  equalization  provides  an  ade¬ 
quate  remedy  at  law  for  the  determination 
of  county  taxpayers’  questions,  making 
unnecessary  the  exercise  of  the  equitable 
powers  of  the  superior  court.  Wilkes  v. 
Redding,  242  Ga.  78,  247  S.E.2d  872 
(1978). 

Mandamus  and  actions  in  equity 
not  authorized.  —  Board  of  equalization 
is  the  appropriate  forum  for  deciding  a 
taxpayer’s  constitutional  and  procedural 
issues  as  well  as  questions  of  uniformity, 
valuation,  and  taxability;  therefore,  an 
action  in  equity  and  mandamus  in  the 
superior  court  raising  those  issues  is  un¬ 
authorized.  Wilkes  v.  Redding,  242  Ga.  78, 
247  S.E.2d  872  (1978). 

Mandamus  relief  properly  denied 
since  certification  of  appeals  ob¬ 
tained.  —  Trial  court  did  not  err  by  deny¬ 
ing  a  group  of  property  owners  their  re¬ 
quest  for  mandamus  relief  in  the  nature  of 
finding  that  the  county  board  of  tax  asses¬ 
sors  certified  their  property  tax  appeals 
because  it  was  undisputed  that  the  tax 
appeals  were  physically  delivered  to  the 
trial  court  and  that  it  had  ruled  that  such 
appeals  were  certified  to  it,  thus,  the  prop¬ 
erty  owners  received  the  relief  sought  re¬ 
garding  certification.  Newton  Timber  Co., 
L.L.L.R  v.  Monroe  County  Bd.  of  Tax  As¬ 
sessors,  755  S.E.2d  770  (2014). 

Certification  required  before  case 
placed  on  trial  calendar.  —  Absent  cer¬ 
tification  of  the  taxpayers’  appeal  by  the 
county  board  of  tax  assessors,  the  filing  of 
the  appeal  under  O.C.G.A. 
§  48-5-3 11(g)(4)(A)  did  not  occur  and  the 
requirement  that  the  case  be  placed  on  the 
first  available  trial  calendar  was  not  yet 
triggered.  Monroe  County  Bd.  of  Tax  As¬ 
sessors  v.  Wilson,  336  Ga.  App.  404,  785 
S.E.2d  67  (2016). 

Assessment  of  property  taxes.  — 

Judgment  setting  the  value  for  improved 
residential  real  property  owned  by  the 
property  owners  at  $  291,000  was  appro¬ 
priate  because  an  appraiser  gave  expert 
opinion  testimony  that  the  fair  market 
value  of  the  property  was  $291,000  and 
other  expert  witnesses  opined  that  the 
county  employed  appraisal  methods  in 
ways  that  systemically  produced  incorrect 
or  arbitrary  estimates  of  fair  market  value 
for  residential  properties.  Gilmer  County 


Bd.  of  Tax  Assessors  v.  McHugh,  309  Ga. 
App.  145,  709  S.E.2d  311  (2011). 

Property  owners’  challenges  to  tax 
assessment  in  superior  court.  —  There 
was  no  merit  in  the  Gilmer  County  Board 
of  Tax  Assessor’s  claim  that  the  superior 
court  erred  in  allowing  the  property  own¬ 
ers  to  challenge  the  uniformity  of  the  tax 
assessment.  The  property  owners  did  not 
base  the  owners’  uniformity  challenge 
solely  upon  the  amount  of  taxes  paid  by 
the  specific  developer  who  owned  property 
within  the  owners’  subdivision;  the  own¬ 
ers  also  based  the  owners’  challenge  upon 
the  amount  of  taxes  paid  by  numerous 
other  taxpayers  in  the  county  to  whose 
properties  the  property  owners  contended 
an  absorption  rate  had  been  misapplied. 
Gilmer  County  Bd.  of  Tax  Assessors  v. 
McHugh,  309  Ga.  App.  145,  709  S.E.2d 
311  (2011). 

Costs.  —  When  the  owner  of  commer¬ 
cial  property  successfully  appealed  an  as¬ 
sessment  of  the  property’s  value  by  a 
board  of  equalization,  and  the  value  deter¬ 
mined  on  appeal  was  less  than  80  percent 
of  the  value  assessed  by  the  board,  the 
taxpayer  was  entitled  to  an  award  of 
costs,  including  attorney  fees  and  litiga¬ 
tion  costs  because  O.C.G.A. 
§  48-5-3  ll(g)(4)(B)(ii)  became  effective 
prior  to  the  assessment.  Pulaski  County 
Bd.  of  Tax  Assessors  v.  JFS  Props.,  274  Ga. 
App.  520,  618  S.E.2d  151  (2005). 

Attorney  fee  awards.  —  When  tax¬ 
payers  challenging  an  assessment  filed  an 
appeal  from  the  verdict  of  the  first  jury 
that  tried  the  case,  it  was  error,  following 
retrial,  to  deny  the  taxpayers  attorney 
fees  in  connection  with  the  appeal  from 
the  first  jury  verdict.  “Action”  in  O.C.G.A. 
§  48-5-3 ll(g)(4)(B)(ii)  does  not  limit  re¬ 
covery  to  attorney  fees  incurred  in  the 
trial  court.  Buckler  v.  DeKalb  County  Bd. 
of  Tax  Assessors,  288  Ga.  App.  332,  654 
S.E.2d  184  (2007). 

Taxpayer  was  entitled  to  an  award  of 
attorney  fees  of  $37,475  under  O.C.G.A. 
§  48-5-3 ll(g)(4)(B)(ii)  because  the  jury’s 
valuation  of  the  taxpayer’s  property  was 
less  than  85  percent  of  the  value  assessed 
by  the  county  board  of  assessors.  Although 
the  county  later  lowered  the  property’s 
value,  the  taxpayer  had  already  appealed 
three  times  from  the  original  value,  and 


689 


48-5-311 


REVENUE  AND  TAXATION 


48-5-311 


Appeals  (Cont’d) 

4.  Appeals  to  Superior  Court  (Cont’d) 

the  attorney’s  fee  amendment  was  in¬ 
tended  to  ensure  that  valuations  were 
accurate  from  the  outset.  Fulton  County 
Bd.  of  Tax  Assessors  v.  White,  302  Ga. 
App.  512,  691  S.E.2d  341  (2010). 

Tax  assessor  waived  the  assessor’s  ar¬ 
gument  that  the  company  was  not  entitled 
to  attorney  fees  under  O.C.G.A. 
§  48-5-311(g)(4)(B)(ii)  on  the  grounds  that 
the  bank  failed  to  file  a  property  tax 
return  or  that  the  bank  was  the  real  party 
in  interest.  Fulton  County  Bd.  of  Asses¬ 
sors  v.  Calliope  Props.,  LLC,  312  Ga.  App. 
875,  720  S.E.2d  312  (2011). 

Award  of  attorney  fees  approved  on 
appeal.  —  Because  the  value  was  less 
than  85  percent  of  the  valuation  set  by  the 
board  of  assessors,  the  trial  court  awarded 
the  owner  attorney  fees  under  O.C.G.A. 
§  48-5-3  ll(g)(4)(B)(ii).  The  amount  of  the 
fee  award  was  within  the  range  of  the 
evidence  adduced  at  the  hearing,  and  the 
award  was  not  manifestly  unreasonable 
on  its  face.  Fulton  County  Bd.  of  Assessors 
v.  Calliope  Props.,  LLC,  315  Ga.  App.  405, 


727  S.E.2d  198  (2012). 

Dismissal  of  appeal  held  erroneous. 

—  Command  stated  under  O.C.G.A. 
§  48-5-311(g)(4)(A),  specifically,  that 
non-jury  trials  in  appeals  from  a  board  of 
equalization  to  the  superior  court  were  to 
be  held  within  40  days  of  filing,  was  direc¬ 
tory  rather  than  mandatory,  making  erro¬ 
neous  the  superior  court’s  dismissal  of  the 
appeals  upon  a  failure  to  hold  a  hearing 
within  that  time  period.  Jasper  County 
Bd.  of  Tax  Assessors  v.  Thomas,  289  Ga. 
App.  38,  656  S.E.2d  188  (2007). 

Remand  held  proper.  —  In  a  gas 
company’s  suit  against  the  state  revenue 
commissioner  for  mandamus  compelling 
the  commissioner  to  accept  its  property 
tax  returns  under  O.C.G.A.  §§  48-1-2(21) 
and  48-5-5 11(a),  remand  was  proper  to 
determine  if  the  company  had  an  accept¬ 
able  alternative  remedy  in  its  pending 
county  tax  appeals  under  O.C.G.A. 
§  48-5-311,  if  the  commissioner  could  be 
made  a  party  to  those  appeals  by  joinder 
or  some  other  procedure.  Southern  LNG, 
Inc.  v.  MacGinnitie,  294  Ga.  657,  755 
S.E.2d  683  (2014). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Georgia  Open  Meetings  Law, 

O.C.G.A.  §  50-14-1  et  seq.,  applies  to  pro¬ 
ceedings  both  of  a  county  board  of  tax 
assessors  and  of  a  county  board  of  equal¬ 
ization.  1995  Op.  Att’y  Gen.  No.  U95-22. 

Persons  holding  office  as  members 
of  a  county  board  of  equalization  by 
virtue  of  a  one-year  appointment  un¬ 
der  prior  law,  former  Code  1933, 
§  91A-1449(c),  continue  in  office  until 
their  successors  can  be  “commissioned 
and  qualified.”  As  the  current  statute, 
O.C.G.A.  §  48-5-3 11(c),  provides  no  mech¬ 
anism  to  appoint  for  a  term  beginning 
prior  to  January  1,  1984,  current  mem¬ 
bers  thus  hold  over  in  office  until  such 
time  after  December  31,  1983,  as  their 
successor  is  commissioned  and  qualified. 
1983  Op.  Att’y  Gen.  No.  U83-30. 

Property  sold  under  bond  for  title. 
—  Purchaser/possessor  of  a  piece  of  prop¬ 
erty  under  a  bond  for  title  can  be  sub¬ 
jected  to  ad  valorem  taxation  for  that 
parcel  and  once  the  Board  of  Tax  Asses¬ 
sors  chooses  to  assess  the  property 


against  the  occupant,  and  not  the  seller  of 
the  property,  the  occupant  should  receive 
the  tax  notices  required  by  O.C.G.A. 
§  48-5-306,  and  be  treated  as  “the  tax¬ 
payer”  entitled  to  appeal  under  O.C.G.A. 
§  48-5-311.  1989  Op.  Att’y  Gen.  U89-17. 

Cost  of  appeal  to  superior  court.  — 
Appellants  contesting  a  decision  rendered 
by  a  county  board  of  equalization  in  supe¬ 
rior  court  must  pay  the  advance  court  cost 
deposit  set  forth  in  O.C.G.A.  §§  9-15-4 
and  15-6-77.  1985  Op.  Att’y  Gen.  No. 
U85-17,  following  1974  Op.  Att’y  Gen. 
U74-46. 

Effect  of  late  notice  from  board  of 
tax  assessors.  —  When  county  tax  asses¬ 
sors  make  a  change  in  property  valuation 
and  send  out  notice  thereof  in  which  the 
date  set  for  a  hearing  is  more  than  ten 
days  after  the  mailing  of  the  notice,  such 
notice  is  not  a  notice  of  final  assessment, 
but  only  of  a  proposed  assessment.  1970 
Op.  Att’y  Gen.  No.  U70-141. 

Payment  of  ad  valorem  property 
taxes  would  not  prejudice  a  taxpay- 
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er’s  appeal  brought  pursuant  to  former 
Code  1933,  §  92-6912  (see  now  O.C.G.A. 
§  48-5-311).  If  successful  in  such  an  ap¬ 
peal,  the  taxpayer  would  be  entitled  to  a 
refund  under  former  Code  1933,  Ch. 
92-39A  (see  now  O.C.G.A.  §  48-5-380). 
1975  Op.  Att’y  Gen.  No.  75-55. 

Cost  of  appeal  to  superior  court.  — 
Party  who  files  notice  of  appeal  to  the 
superior  court  bears  burden  of  cost  deposit 


under  former  Code  1933,  §§  24-2727  and 
24-3406  (see  now  O.C.G.A.  §§  9-15-4  and 
15-6-77).  1974  Op.  Att’y  Gen.  No.  U74-46. 

Possibility  of  conflict  of  interest  be¬ 
tween  the  grand  jury  and  county 
board  of  equalization  would  not  consti¬ 
tute  a  disqualification  for  service  upon 
either  body,  but  would  be  a  question  for 
the  court  at  the  time  of  jury  selection. 
1973  Op.  Att’y  Gen.  No.  U73-111. 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State 
and  Local  Taxation,  §§  701,  710. 

C.J.S.  —  50A  C.J.S.,  Juries,  §§  367, 
473,  483  et  seq.,  494,  495.  84  C.J.S.,  Tax¬ 
ation,  §§  787  et  seq.,  888  et  seq. 

ALR.  - —  Notice  to  property  owners  of 
increase  in  assessment  or  valuation  by 
board  of  equalization  or  review,  24  ALR 
331;  84  ALR  197. 

Construction  and  application  of  statute 


prohibiting  or  restricting  reassessment  af¬ 
ter  assessment  and  payment  of  taxes,  85 
ALR  107. 

Power  of  board  of  tax  review  to  receive 
evidence  as  to  assessable  value,  without 
notice  to  taxpayer,  113  ALR  990. 

Standing  of  one  taxpayer  to  complain  of 
underassessment  or  nonassessment  of 
property  of  another  for  state  and  local 
taxation,  9  ALR4th  428. 


48-5-312.  Status  of  ad  valorem  taxes  pending  review  in  certain 
counties  and  municipalities;  petition  for  lower  assess¬ 
ment  due  to  casualty. 

Reserved.  Repealed  by  Ga.  L.  1996,  p.  798,  §  1,  effective  July  1,  1996. 

Editor’s  notes.  —  This  Code  section  1978,  p.  309,  §  2;  Ga.  L.  1981,  p.  538,  §  1; 
was  based  on  Ga.  L.  1974,  p.  2489,  §§  1-3;  Ga.  L.  1991,  p.  303,  §  4. 

Code  1933,  91A-1450,  enacted  by  Ga.  L. 


48-5-313.  Applicability  of  part. 


Nothing  contained  in  this  part  shall  apply  to  those  persons  who  are 
required  to  make  their  returns  to  the  commissioner.  (Ga.  L.  1913,  p. 
123,  §  8;  Code  1933,  §  92-6901;  Code  1933,  §  91A-1430,  enacted  by  Ga. 
L.  1978,  p.  309,  §  2.) 


JUDICIAL  DECISIONS 


Application  to  individuals  who 
make  returns  to  the  commissioner  is 
unconstitutional.  —  Because  former 
Code  1933,  §§  92-6901  and  92-6915  (see 
now  O.C.G.A.  §§  48-5-305  and  48-5-313) 
provide  that  nothing  in  this  part  shall 
apply  to  those  persons  who  are  required  to 
make  their  returns  to  the  comptroller  gen¬ 
eral  (now  commissioner),  these  two  sec¬ 
tions,  therefore,  expressly  exclude  such 


persons  from  the  benefit  of  any  such  due 
process  procedure  as  may  be  afforded  un¬ 
der  this  part.  Therefore,  an  application  of 
this  part  by  the  county  board  as  to  such 
persons  contravenes  the  federal  and  state 
Constitutions.  Pullman  Co.  v.  Suttles,  187 
Ga.  217,  199  S.E.  821  (1938). 

County  board  exceeded  authority. 
—  In  an  action  filed  by  a  utility  seeking 
equitable  relief  from  the  rejection  of  the 
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State  Commissioner’s  fair  market  valua¬ 
tion  by  the  county  board  of  tax  assessors, 
the  trial  court  erred  in  granting  summary 
judgment  to  a  county  board  of  tax  asses¬ 
sors;  the  board  exceeded  the  board’s  au¬ 
thority  when,  in  the  course  of  making  a 
final  assessment  of  a  utility’s  property,  it 
not  only  substituted  the  board’s  own  as¬ 
sessment  ratio,  but  also  the  board’s  own 


fair  market  value  for  those  calculated  by 
the  State  Commissioner  as  a  final  assess¬ 
ment  could  not  include  a  reappraisal  of 
the  fair  market  value  of  a  taxpayer  re¬ 
quired  to  make  a  return  to  the  state.  Ga. 
Power  Co.  v.  Monroe  County,  284  Ga.  App. 
707,  644  S.E.2d  882  (2007),  aff’d,  283  Ga. 
12,  655  S.E.2d  817  (2008). 


48-5-314.  Confidentiality  of  taxpayer  records;  exceptions;  pen¬ 
alties. 


(a) (1)  All  records  of  the  county  board  of  tax  assessors  which  consist  of 
materials  other  than  the  return  obtained  from  or  furnished  by  an  ad 
valorem  taxpayer  shall  be  confidential  and  shall  not  be  subject  to 
inspection  by  any  person  other  than  authorized  personnel  of  appro¬ 
priate  tax  administrators.  As  an  illustration  of  the  foregoing,  mate¬ 
rials  which  are  confidential  shall  include,  but  shall  not  be  limited  to, 
taxpayers’  accounting  records,  profit  and  loss  statements,  income  and 
expense  statements,  balance  sheets,  and  depreciation  schedules. 
Such  information  shall  remain  confidential  when  it  is  made  part  of  an 
appeal  file.  Nothing  in  this  Code  section,  however,  shall  prevent  any 
disclosure  necessary  or  proper  to  the  collection  of  any  tax  in  any 
administrative  or  court  proceeding. 

(2)  Records  which  consist  of  materials  containing  information 
gathered  by  personnel  of  the  county  board  of  tax  assessors,  such  as 
field  cards,  shall  not  be  confidential  and  are  subject  to  inspection  at 
all  times  during  office  hours.  The  provisions  of  this  paragraph  shall 
not  remove  the  confidentiality  of  materials  such  as  are  specified  in 
paragraph  (1)  of  this  subsection. 

(3)  Failure  of  the  county  board  of  tax  assessors  to  make  available 
records  which  are  not  confidential  as  provided  in  paragraph  (2)  of  this 
subsection  shall  be  a  misdemeanor. 

(b)  Any  person  who  knowingly  and  willfully  furnishes  information 
which  is  confidential  under  this  Code  section  to  a  person  who  is  not 
authorized  by  law  to  receive  such  information  shall  upon  conviction  be 
subject  to  a  civil  penalty  not  to  exceed  $1,000.00.  (Code  1981, 
§  48-5-314,  enacted  by  Ga.L.  1986,  p.  747,  §  2;  Ga.  L.  1987,  p.  558,  §  1; 
Ga.  L.  1999,  p.  81,  §  48.) 


Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  1987,  in  the 
second  sentence  of  paragraph  (a)(2), 
“paragraph”  was  substituted  for  “subsec¬ 
tion”  and  “paragraph  (1)”  was  substituted 
for  “subsection  (1)”. 


Editor’s  notes.  —  Ga.  L.  1986,  p.  747, 
§  3,  not  codified  by  the  General  Assembly, 
provided:  “This  Act  shall  become  effective 
upon  its  approval  by  the  Governor  [ap¬ 
proved  April  3,  1986]  or  upon  its  becoming 
law  without  such  approval,  except  that  no 
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prosecution  shall  be  made  pursuant  to  Law  reviews.  —  For  annual  survey  of 
this  Act  for  any  act  committed  before  July  state  and  local  taxation,  see  38  Mercer  L. 
1,  1986.”  Rev.  337  (1986). 

JUDICIAL  DECISIONS 


Contract  with  private  firm  for  audit 
services  proper.  —  County  board  of  tax 
assessors  was  authorized  to  contract  with 
a  private  firm  for  audit  services  to  aid  the 
board  in  discovering  unreturned  and  un¬ 
taxed  property.  Eckerd  Corp.  v.  Fayette 
County  Bd.  of  Tax  Assessors,  220  Ga.  App. 
454,  469  S.E.2d  285  (1996);  Wal-Mart 
Stores  v.  Board  of  Tax  Assessors,  246  Ga. 
App.  161,  539  S.E.2d  869  (2000). 

Private  accounting  firm  bound  by 
confidentiality  provision.  —  Private 
accounting  firm  which  has  contracted 
with  a  county  board  of  assessors  to  con¬ 
duct  an  audit  of  a  taxpayer  is  bound  by  the 
confidentiality  provision  of  the  statute. 
Fulton  County  Bd.  of  Assessors  v.  Saks 
Fifth  Ave.,  Inc.,  248  Ga.  App.  836,  547 
S.E.2d  620  (2001). 


Protective  order  in  connection 
with  audit  by  private  firm.  —  Trial 
court  erred  in  issuing  a  protective  order  in 
connection  with  a  personal  property  tax 
audit  of  the  defendant  until  such  time  as 
the  private  accounting  firm  hired  by  the 
county  board  to  conduct  the  audit  and  the 
defendant  entered  into  a  confidentiality 
agreement;  however,  the  trial  court  had 
full  authority  to  determine  what  restric¬ 
tions  and  limitations  were  appropriate 
under  the  circumstances  so  long  as  the 
court’s  ruling  did  not  conflict  with  the 
rights  of  the  parties  under  applicable  law. 
Fulton  County  Bd.  of  Assessors  v.  Saks 
Fifth  Ave.,  Inc.,  248  Ga.  App.  836,  547 
S.E.2d  620  (2001). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 

Information  obtained  from  real  es-  cards  is  not  confidential.  1990  Op.  Att’y 
tate  transfer  tax  forms  and  included  on  Gen.  No.  U90-25. 
county  tax  assessors’  property  record 

RESEARCH  REFERENCES 

ALR.  —  Recovery  of  damages  under  proper  release  of  confidential  tax  return 
§  7431(c)(1)(B)  of  Internal  Revenue  Code  information,  154  ALR  Fed.  537. 

(26  USCA  §  7431(c)(1)(B))  based  on  im- 

Part  3 

State  Loans  to  Counties 

48-5-330.  Financial  aid  to  counties  for  programs  to  evaluate  and 
equalize  assessments;  terms  of  contract;  limitations; 
procedure  when  state  funds  insufficient. 

(a)  The  commissioner  may  make  loans  to  counties  or,  if  sufficient 
funds  are  not  available  for  loans,  may  contract  with  counties  for  the 
payment  specified,  as  an  aid  to  the  counties  in  financing  or  defraying 
the  cost  of  employing  persons  to  assist  county  boards  of  tax  assessors  in 
carrying  out  programs  reasonably  designed  to  survey  and  evaluate  all, 
or  substantially  all,  of  the  property  within  a  county’s  boundaries  and  to 
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equalize  assessments  on  the  property.  The  commissioner  may  promul¬ 
gate  rules,  regulations,  and  instructions  as  he  deems  necessary  to  the 
purposes  and  administration  of  this  Code  section.  The  governing 
authority  of  each  county  shall  have  the  exclusive  right  to  determine 
with  whom  it  shall  contract  or  whom  it  shall  employ  to  carry  out  a 
program  receiving  aid  pursuant  to  this  Code  section. 

(b)  Upon  application  by  a  county  governing  authority  for  aid  under 
this  Code  section  and  upon  the  submission  of  a  valuation  and  equal¬ 
ization  program,  the  commissioner  shall  determine  whether  the  pro¬ 
gram  complies  with  the  rules,  regulations,  and  instructions  promul¬ 
gated  pursuant  to  this  Code  section.  Upon  the  showing  of  compliance, 
the  commissioner  may  contract,  to  the  extent  funds  are  available  for 
loans  to  counties  from  funds  appropriated  for  such  purpose,  with  the 
county  governing  authority  for  a  loan  from  the  state  to  pay  a  part,  or  all, 
of  the  cost  of  the  program  and  for  the  repayment  of  the  amount  loaned. 
The  contract  shall  provide  for  the  repayment  of  the  amount  loaned 
without  interest  in  five  equal  annual  installments.  The  first  installment 
on  each  loan  shall  be  due  on  December  31  of  the  first  calendar  year  for 
which  a  property  tax  digest  is  prepared  following  the  final  payment  by 
the  commissioner  under  the  terms  of  the  contract.  One  of  the  remaining 
annual  installments  shall  be  due  on  December  31  in  each  of  the  four 
calendar  years  following  the  initial  payment.  The  contract  shall  also 
provide  that  whenever  an  annual  installment  is  in  default,  the  com¬ 
missioner  shall  have  an  irrevocable  power  of  attorney  from  the  govern¬ 
ing  authority  to  direct  the  Office  of  the  State  Treasurer  to  pay  over  to 
him,  as  commissioner,  all  funds  otherwise  due  the  county  or  its 
governing  authority  under  Code  Section  48-14-3  or  under  any  other 
appropriation  of  the  General  Assembly  for  grants  to  counties  for  aid  in 
county  road  construction  or  county  road  maintenance  until  the  default 
has  been  paid.  The  Office  of  the  State  Treasurer  shall  comply  in  each 
instance  with  the  commissioner’s  direction.  The  commissioner  shall  not 
make  loans  in  excess  of  $100,000.00  to  any  one  county. 

(c)  In  the  event  the  commissioner  determines  that  insufficient  funds 
are  available  under  subsection  (b)  of  this  Code  section  to  meet  the  needs 
of  any  county  in  financing  a  qualified  program,  subject  to  the  maximum 
limitation  provided  in  subsection  (b)  of  this  Code  section,  and  in  the 
further  event  that  a  county  governing  authority  applying  and  submit¬ 
ting  a  qualified  program  demonstrates  to  the  satisfaction  of  the  com¬ 
missioner  that  sufficient  additional  funds  can  be  obtained  from  other 
sources  to  complete  satisfactorily  the  program,  the  commissioner  may 
contract  with  the  county  governing  authority  for  the  payment  by  the 
state  from  funds  appropriated  and  available  for  such  purpose  of  10 
percent  of  the  cost  of  the  qualified  program.  No  amount  contracted  for 
pursuant  to  this  subsection  shall  be  repaid.  The  amount  to  be  paid  by 
the  state,  however,  on  behalf  of  any  one  county  under  any  contract 
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entered  into  pursuant  to  this  subsection,  shall  not  exceed  $10,000.00. 
The  commissioner  may  direct  that  any  payment  by  the  state  pursuant 
to  this  subsection  be  made  in  a  single  installment  or  two  installments 
12  months  apart.  (Ga.  L.  1963,  p.  419,  §§  1-4;  Ga.  L.  1967,  p.  467,  §  1; 
Code  1933,  §  91A-1460,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L. 
1982,  p.  3,  §  48;  Ga.  L.  1983,  p.  3,  §  37;  Ga.  L.  1993,  p.  1402,  §  18;  Ga. 
L.  2010,  p.  863,  §  2/SB  296.) 

RESEARCH  REFERENCES 

C.J.S.  —  81A  C.J.S.,  States,  §  389  et 
seq. 

48-5-331.  Capital  fund  for  loans  to  counties  for  property  valua¬ 
tion  and  equalization  purposes. 

All  funds  appropriated  to  the  department  for  the  purpose  of  making 
loans  to  counties  to  aid  in  defraying  the  cost  of  property  valuation  and 
equalization  programs  for  ad  valorem  tax  purposes,  when  such  funds 
were  or  are  included  in  an  allotment  approved  by  the  Governor,  shall  be 
deemed  to  create  a  capital  fund  to  be  administered  by  the  commissioner 
for  the  purpose  of  making  loans  for  property  valuation  and  equalization 
purposes  authorized  by  law.  Any  funds  which  are  repaid  to  the  commis¬ 
sioner  in  accordance  with  the  terms  of  the  loans  shall  become  a  part  of 
the  capital  fund  and  may  be  reloaned  by  the  commissioner  in  the 
manner  and  under  the  terms  authorized  by  law.  (Ga.  L.  1962,  p.  447, 
§  1;  Code  1933,  §  91A-1461,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

ARTICLE  5A 

EXAMINATION  OF  COUNTY  TAX  DIGESTS 


JUDICIAL  DECISIONS 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  deci¬ 
sions  under  former  Code  1933,  §  92-7001 
are  included  in  the  annotations  for  this 
article. 

Property  classification  scheme  is 
not  unconstitutional.  —  No  language  in 
this  statute  expressly  establishes  sepa¬ 
rate  classes  of  tangible  property  for  the 
purposes  of  taxation  in  violation  of  Ga. 
Const.  1945,  Art.  VII,  Sec.  I,  Para.  Ill  (see 
now  Ga.  Const.  1983,  Art.  VII,  Sec.  I, 
Para.  Ill),  and  no  language  reasonably 
authorizes  the  construction  that  such  was 
the  legislative  intent.  Griggs  v.  Greene, 
230  Ga.  257,  197  S.E.2d  116  (1973)  (de¬ 


cided  under  former  Code  1933, 
§  92-7001). 

Statute  does  not  violate  constitu¬ 
tional  due  process  and  equal  protec¬ 
tion  provisions.  —  The  scheme  of  equal¬ 
ization  of  tax  digests  as  between  the 
counties  does  not  violate  the  due  process 
or  equal  protection  provisions  of  the 
United  States  or  Georgia  Constitutions. 
Griggs  v.  Greene,  230  Ga.  257,  197  S.E.2d 
116  (1973)  (decided  under  former  Code 
1933,  §  92-7001). 

Commissioner  is  required  to  seek 
uniformity  throughout  the  state  on 
the  state  levy  by  requiring  all  counties  to 
assess  property  uniformly  throughout  the 
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state.  Hawes  v.  Conner,  224  Ga.  567,  163 
S.E.2d  724  (1968)  (decided  under  former 
Code  1933,  §  92-7001). 

Commissioner  may  use  such  means 
as  the  commissioner  deems  proper 
and  reasonable  to  make  the  commis¬ 
sioner’s  determination  as  to  reason¬ 
able  uniformity.  Strickland  v.  Douglas 
County,  246  Ga.  640,  272  S.E.2d  340 
(1980)  (decided  under  former  Code  1933, 
§  92-7001). 

Adjustments  in  the  total  digest  are 
presumed  not  to  disturb  previously 
established  uniformity  and  equality 

as  between  individual  taxpayers  since  all 
who  pay  taxes  on  the  class  or  classes  of 
property  to  which  the  adjustments  are 
applied  remain  in  substantially  the  same 
relation  to  each  other  after  the  adjust¬ 
ments  as  the  taxpayers  were  before  the 
adjustments  were  made.  Griggs  v.  Greene, 
230  Ga.  257,  197  S.E.2d  116  (1973)  (de¬ 
cided  under  former  Code  1933, 
§  92-7001). 

Commissioner  may  examine  and 
adjust  tax  digest  by  class  of  property. 

—  It  is  clear  that  the  commissioner’s  duty 
to  examine  the  digest  of  a  particular 
county  extends  no  further  than  an  exam¬ 
ination  of  the  digest  as  to  particular 
classes  of  property  as  entities,  and  that 
the  commissioner  is  authorized  to  make 
percentage  adjustments  in  the  digests  as 
to  any  particular  class  or  classes  of  prop¬ 
erty  with  respect  to  the  whole  digest  of 
that  class  and  not  with  respect  to  seg¬ 
ments  of  the  class.  Griggs  v.  Greene,  230 
Ga.  257,  197  S.E.2d  116  (1973)  (decided 
under  former  Code  1933,  §  92-7001). 

Subclassification  of  tangible  prop¬ 
erty  for  tax  purposes.  —  Former  Code 
1933,  §§  92-7001  and  92-7002  and  Ga.  L. 
1972,  p.  174,  §  3  (see  now  O.C.G.A. 
§  48-5-273)  do  not  either  expressly  or 
impliedly  require  or  authorize  the  sub¬ 
classification  of  tangible  property  for  tax 
purposes.  Herring  v.  Ferrell,  130  Ga.  App. 
431,  203  S.E.2d  617  (1973),  aff’d  in  part, 
rev’d  on  other  grounds  in  part,  233  Ga.  1, 
209  S.E.2d  599  (1974)  (decided  under  for¬ 
mer  Code  1933,  §  92-7001). 

Millage  rate  based  on  disapproved 
tax  digest.  —  No  board  of  education 
should  be  required  to  determine  a  binding 
millage  rate  on  a  tax  digest  which  is 


disapproved  by  order  of  the  commissioner 
as  being  assessed  at  less  than  40  percent 
of  the  fair  market  value.  Board  of 
Comm’rs  v.  Allgood,  234  Ga.  9,  214  S.E.2d 
522  (1975)  (decided  under  former  Code 
1933,  §  92-7001). 

Standing  to  object  to  equalization 
of  tax  digests.  —  An  objection  made  to 
the  exercise  of  the  discretion  of  the  com¬ 
missioner  in  equalizing  digests  must  come 
from  the  county,  and  not  from  individual 
taxpayers.  Chilivis  v.  Kell,  236  Ga.  226, 
223  S.E.2d  117,  cert,  denied,  429  U.S.  891, 
97  S.  Ct.  249,  50  L.  Ed.  2d  174  (1976) 
(decided  under  former  Code  1933, 
§  92-7001). 

County  may  seek  review  of  commis¬ 
sioner’s  exercise  of  discretion  in  mak¬ 
ing  adjustments  in  county  tax  di¬ 
gests.  Strickland  v.  Douglas  County,  246 
Ga.  640,  272  S.E.2d  340  (1980)  (decided 
under  former  Code  1933,  §  92-7001). 

When  commissioner’s  order  must 
be  upheld.  —  Commissioner’s  order  that 
assessments  contained  in  a  given  county 
tax  digest  be  increased  or  decreased  by 
certain  percentages  must  be  upheld  un¬ 
less  the  commissioner’s  actions  are 
deemed  to  be  unreasonable,  beyond  the 
commissioner’s  authority,  or  constitute  an 
abuse  of  discretion.  Strickland  v.  Douglas 
County,  246  Ga.  640,  272  S.E.2d  340 
(1980)  (decided  under  former  Code  1933, 
§  92-7001). 

Differences  of  opinion  insufficient 
for  review  of  commissioner’s  deter¬ 
mination.  —  Differences  in  opinion  re¬ 
garding  what  is  reasonable  uniformity  of 
tax  digests  are  not  sufficient  to  bring  the 
commissioner’s  determination  in  a  given 
case  within  range  of  judicial  review,  un¬ 
less  a  manifest  abuse  of  discretion,  or 
arbitrary  or  capricious  conduct  on  the 
commissioner’s  part  is  shown.  This  is  a 
question  of  law  for  the  court.  Strickland  v. 
Douglas  County,  246  Ga.  640,  272  S.E.2d 
340  (1980)  (decided  under  former  Code 
1933,  §  92-7001). 

Classwide  challenge  to  commis¬ 
sioner’s  decision.  —  Remedy  which 
Georgia  law  provides  for  the  classwide 
decision  of  the  commissioner  is  a  chal¬ 
lenge  by  the  representatives  of  the  class 
affected,  such  as  the  board  of  tax  asses¬ 
sors.  Adams  v.  Smith,  415  F.  Supp.  787 
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(N.D.  Ga.  1976),  aff’d,  568  F.2d  1232  (5th 
Cir.  1978)  (decided  under  former  Code 
1933,  §  92-7001). 

Remedies  available  to  individual 
taxpayers.  — Any  objection  to  an  adjust¬ 
ment  by  the  state  revenue  commissioner 
or  failure  to  make  an  adjustment  must 
come  from  the  county  board  of  tax  asses¬ 
sors.  However,  an  individual  remedy  is 
not  always  unavailable  to  an  individual 
taxpayer,  who  may  obtain  an  injunction 
against  the  commissioner.  While  the  gen¬ 
eral  rule  is  that  individual  taxpayers  can¬ 
not  bring  suit  against  the  commissioner, 
when  the  orders  complained  of  are  void 
and  illegal  because  the  orders  do  not  fol¬ 
low  the  mandate  of  the  Acts  nor  of  the 
constitutional  provisions  under  which 
they  purportedly  were  issued  such  suits 
may  be  authorized.  Adams  v.  Smith,  415  F. 
Supp.  787  (N.D.  Ga.  1976),  aff’d,  568  F.2d 
1232  (5th  Cir.  1978)  (decided  under  former 
Code  1933,  §  92-7001). 

Challenge  by  individual  taxpayer 
to  decisions  affecting  classes  of  prop¬ 
erty.  —  Commissioner  makes  decisions 
which  affect  classes  of  property.  Although 
individual  taxpayers  ultimately  are  af¬ 
fected  by  the  commissioner’s  decisions, 
Georgia  law  does  not  allow  an  individual 
taxpayer  individually  to  sue  the  commis¬ 
sioner  to  challenge  the  commissioner’s  de¬ 
cision  on  any  particular  class  of  property. 
The  rationale  is  that  a  decision  on  a  class 
of  property  affects  many  people  other  than 
an  individual  taxpayer  and  an  individual 
taxpayer  should  not  be  allowed  to  enjoin 
an  action  of  the  commissioner  which  af¬ 
fects  an  entire  class  of  taxpayers.  Adams 
v.  Smith,  415  F.  Supp.  787  (N.D.  Ga.  1976), 


aff’d,  568  F.2d  1232  (5th  Cir.  1978)  (de¬ 
cided  under  former  Code  1933, 
§  92-7001). 

Challenge  of  factual  decisions  in 
equalizing  tax  digests.  —  Individual 
taxpayers  have  no  right  under  state  law  to 
challenge  factual  decisions  of  the  commis¬ 
sioner  in  equalizing  the  digests  of  the 
various  counties.  Adams  v.  Smith,  415  F. 
Supp.  787  (N.D.  Ga.  1976),  aff’d,  568  F.2d 
1232  (5th  Cir.  1978)  (decided  under  former 
Code  1933,  §  92-7001). 

Taxpayers  may  not  challenge  fac¬ 
tual  decisions  within  commissioner’s 
statutory  responsibility.  —  Insofar  as 
the  commissioner  makes  factual  decisions 
within  the  commissioner’s  statutory  re¬ 
sponsibility,  individual  taxpayers  may  not 
challenge  the  commissioner’s  actions.  The 
reason  for  such  a  rule  is  because  the 
commissioner  may  not  act  to  affect  an 
individual  taxpayer  apart  from  any  par¬ 
ticular  class  or  classes  of  property.  Adams 
v.  Smith,  415  F.  Supp.  787  (N.D.  Ga.  1976), 
aff’d,  568  F.2d  1232  (5th  Cir.  1978)  (de¬ 
cided  under  former  Code  1933, 
§  92-7001). 

Rationale  for  not  permitting  indi¬ 
vidual  taxpayers  to  challenge  factual 
decisions.  —  It  would  create  a  chaotic 
condition  in  the  tax  affairs  of  the  state  if 
individual  taxpayers  in  each  of  the  coun¬ 
ties  had  the  right  to  challenge  the  factual 
decisions  of  the  commissioner  in  equaliz¬ 
ing  “as  far  as  practicable”  the  values  of 
property  subject  to  taxation  in  the  state. 
Adams  v.  Smith,  415  F.  Supp.  787  (N.D. 
Ga.  1976),  aff’d,  568  F.2d  1232  (5th  Cir. 
1978)  (decided  under  former  Code  1933, 
§  92-7001). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  opinions 
under  former  Code  1933,  §§  92-7001  and 
92-7002  are  included  in  the  annotations 
for  this  article. 

Power  of  commissioner  to  adopt 
schedule  of  uniform  values  for  like 
properties.  —  It  is  clear  that  the  com¬ 
missioner  is  bound  to  examine  the  county 
tax  digests  for  the  purpose  of  ascertaining 
whether  the  tax  valuations  of  the  various 
classes  of  property  are  reasonably  uniform 


as  between  counties.  Under  this  authority, 
the  commissioner  has  the  power  to  adopt  a 
schedule  of  uniform  values  on  like  proper¬ 
ties  as  between  counties  that,  in  the  com¬ 
missioner’s  discretion,  will  carry  out  the 
intention  of  the  law.  1950-51  Op.  Att’y 
Gen.  p.  168  (rendered  under  former  Code 
1933,  §  92-7001). 

Purpose  and  intent.  —  It  is  the  pur¬ 
pose  and  intent  of  the  statute  to  bring 
about  as  far  as  practicable  an  equalization 
throughout  the  state  of  the  values  of  the 
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various  classes  of  property  subject  to  be  same  classes  of  property.  1957  Op.  Att’y 
taxed  so  that  the  values  fixed  in  one  Gen.  p.  277  (rendered  under  former  Code 
county  shall  not  be  out  of  due  proportion  1933,  §  92-7002). 
to  the  values  fixed  in  other  counties  on  the 

RESEARCH  REFERENCES 

C.J.S.  —  84  C.J.S.,  Taxation,  §§  704,  increase  in  assessment  or  valuation  by 
720  et  seq.  board  of  equalization  or  review,  24  ALR 

ALR.  —  Notice  to  property  owners  of  331;  84  ALR  197. 

48-5-340.  Purpose  of  article. 

It  is  the  purpose  and  intent  of  this  article  to  establish  a  procedure  for 
use  by  the  commissioner  to  equalize  county  property  tax  digests 
between  counties  and  within  counties  so  as  to  require  county  boards  of 
tax  assessors  to  make  adjustments  in  the  valuation  of  property  to 
ensure  uniformity  and  equity.  The  commissioner  shall  continue  to 
examine  the  digest  and  exercise  his  responsibility  to  bring  about 
property  valuations  that  are  reasonably  uniform  and  equalized 
throughout  the  state.  (Code  1981,  §  48-5-340,  enacted  by  Ga.  L.  1988, 
p.  1763,  §  1.) 


JUDICIAL  DECISIONS 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  deci¬ 
sions  under  Ga.  L.  1966,  p.  45,  §  1,  former 
Code  1933,  §  91A-1413,  and  former  Code 
Section  48-5-271  are  included  in  the  anno¬ 
tations  for  this  Code  section. 

Uniformity  of  taxation  inherent 
and  delegable  power  of  General  As¬ 
sembly.  —  General  Assembly’s  power  to 
require  uniformity  of  taxation  between 
counties  is  inherent,  is  not  prohibited  by 
the  Constitution,  and  may  be  properly 
delegated  to  the  state  revenue  commis¬ 
sioner.  Salem  v.  Tattnall  County,  250  Ga. 
881,  302  S.E.2d  99  (1983)  (decided  under 
former  O.C.G.A.  §  48-5-271). 

Statute  does  not  violate  constitu¬ 
tional  due  process  and  equal  protec¬ 
tion  provisions.  —  Scheme  of  equaliza¬ 
tion  of  tax  digests  as  between  the  counties 
does  not  violate  the  due  process  or  equal 
protection  provisions  of  the  United  States 
or  Georgia  Constitutions.  Griggs  v. 
Greene,  230  Ga.  257,  197  S.E.2d  116 
(1973)  (decided  under  Ga.  L.  1966,  p.  45, 
§  1). 

Property  classification  scheme  is 
not  unconstitutional.  —  No  language  in 


the  statute  expressly  establishes  separate 
classes  of  tangible  property  for  the  pur¬ 
poses  of  taxation  in  violation  of  Ga.  Const. 
1945,  Art.  VII,  Sec.  I,  Para.  Ill  (see  Ga. 
now  Const.  1983,  Art.  VII,  Sec.  I,  Para. 
Ill),  and  no  language  reasonably  autho¬ 
rizes  the  construction  that  such  was  the 
legislative  intent.  Griggs  v.  Greene,  230 
Ga.  257,  197  S.E.2d  116  (1973)  (decided 
under  Ga.  L.  1966,  p.  45,  §  1). 

Commissioner  is  required  to  seek 
uniformity  throughout  the  state  on 
the  state  levy  by  requiring  all  counties  to 
assess  property  uniformly  throughout  the 
state.  Hawes  v.  Conner,  224  Ga.  567,  163 
S.E.2d  724  (1968)  (decided  under  Ga.  L. 
1966,  p.  45,  §  1). 

Methods  for  equalizing  digests.  — 

Commissioner  may  use  such  means  as  the 
commissioner  deems  proper  and  reason¬ 
able  to  make  the  commissioner’s  determi¬ 
nation  as  to  reasonable  uniformity. 
Strickland  v.  Douglas  County,  246  Ga. 
640,  272  S.E.2d  340  (1980)  (decided  under 
former  Code  1933,  §  91A-1413). 

Subclassification  of  tangible  prop¬ 
erty  for  tax  purposes.  —  Ga.  L.  1966,  p. 
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45,  §  1,  former  Code  1933,  §  92-7002,  and 
Ga.  L.  1972,  p.  174,  §  3  (see  now  O.C.G.A. 
§  48-5-273)  did  not  either  expressly  or 
impliedly  require  or  authorize  the  sub¬ 
classification  of  tangible  property  for  tax 
purposes.  Herring  v.  Ferrell,  130  Ga.  App. 
431,  203  S.E.2d  617  (1973),  aff’d  in  part, 
rev’d  on  other  grounds  in  part,  233  Ga.  1, 
209  S.E.2d  599  (1974)  (decided  under  Ga. 
L.  1966,  p.  45,  §  1). 

Standing  to  object  to  equalization 
of  tax  digests.  —  An  objection  made  to 
the  exercise  of  the  discretion  of  the  com¬ 
missioner  in  equalizing  digests  must  come 
from  the  county,  and  not  from  individual 
taxpayers.  Chilivis  v.  Kell,  236  Ga.  226, 


223  S.E.2d  117,  cert,  denied,  429  U.S.  891, 
97  S.  Ct.  249,  50  L.  Ed.  2d  174  (1976) 
(decided  under  Ga.  L.  1966,  p.  45,  §  1). 

Classwide  challenge  to  commis¬ 
sioner’s  decision.  —  Remedy  which 
Georgia  law  provides  for  the  classwide 
decision  of  the  commissioner  is  a  chal¬ 
lenge  by  the  representatives  of  the  class 
affected,  such  as  the  board  of  tax  asses¬ 
sors.  Adams  v.  Smith,  415  F.  Supp.  787 
(N.D.  Ga.  1976),  aff’d,  568  F.2d  1232  (5th 
Cir.  1978)  (decided  under  Ga.  L.  1966,  p. 
45,  §  1). 

Cited  in  Container  Corp.  of  Am.  v. 
Charlton  County,  259  Ga.  389,  383  S.E.2d 
105  (1989). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  opinions 
under  former  Code  1933,  §§  92-7001  and 
92-7002  are  included  in  the  annotations 
for  this  Code  section. 

Purpose  and  intent.  —  It  is  the  pur¬ 
pose  and  intent  of  the  statute  to  bring 
about  as  far  as  practicable  an  equalization 
throughout  the  state  of  the  values  of  the 
various  classes  of  property  subject  to  be 
taxed  so  that  the  values  fixed  in  one 
county  shall  not  be  out  of  due  proportion 
to  the  values  fixed  in  other  counties  on  the 
same  classes  of  property.  1957  Op.  Att’y 
Gen.  p.  277  (rendered  under  former  Code 
1933,  §  92-7002). 

48-5-341.  Definitions. 


Power  of  commissioner  to  adopt 
schedule  of  uniform  values  for  like 
properties.  —  It  is  clear  that  the  com¬ 
missioner  is  bound  to  examine  the  county 
tax  digests  for  the  purpose  of  ascertaining 
whether  the  tax  valuations  of  the  various 
classes  of  property  are  reasonably  uniform 
as  between  counties.  Under  this  authority, 
the  commissioner  has  the  power  to  adopt  a 
schedule  of  uniform  values  on  like  proper¬ 
ties  as  between  counties  that,  in  the  com¬ 
missioner’s  discretion,  will  carry  out  the 
intention  of  the  law.  1950-51  Op.  Att’y 
Gen.  p.  168  (rendered  under  former  Code 
1933,  §  92-7001). 


As  used  in  this  article,  the  term: 

(1)  “Assessment  bias”  means  any  tendency  or  trend  of  assessment 
ratios,  when  analyzed  by  an  appropriate  statistical  method,  which 
reveals  assessment  progressivity  or  assessment  regressivity. 

(2)  “Assessment  progressivity”  means  any  systematic  pattern  of 
assessment  in  which  higher  value  properties  are  generally  assessed 
at  a  larger  percentage  of  fair  market  value  than  properties  of  lower 
value. 

(3)  “Assessment  ratio”  means  the  fractional  relationship  the  as¬ 
sessed  value  of  property  bears  to  the  fair  market  value  of  the  property 
as  determined  in  paragraph  (8)  of  subsection  (b)  of  Code  Section 
48-5-274. 
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(4)  “Assessment  regressivity”  means  any  systematic  pattern  of 
assessment  in  which  lower  value  properties  are  generally  assessed  at 
a  larger  percentage  of  fair  market  value  than  properties  of  higher 
value. 

(5)  “Assessment  variance”  means  the  absolute  value  of  the  differ¬ 
ence  between  the  assessment  ratio  for  each  parcel  of  property  within 
each  class  of  property  and  the  average  assessment  ratio  for  that  class 
and  expressed  as  a  percentage  of  the  average  assessment  ratio. 

(6)  “Class  of  property”  means  any  reasonable  divisions  of  homoge¬ 
neous  groups  of  property  that  the  commissioner  determines  are 
necessary  to  examine  digests  for  uniformity  and  equalization. 

(7)  “Digest  evaluation  cycle”  means  a  recurring  period  of  three 
years  beginning  initially  on  January  1  of  the  first  year,  as  so 
designated  by  the  commissioner  for  each  county,  and  ending  on 
December  31  of  the  third  year  thereafter. 

(8)  “Digest  review  year”  means  the  first  year  of  each  evaluation 
cycle  for  each  county.  (Code  1981,  §  48-5-341,  enacted  by  Ga.  L.  1988, 
p.  1763,  §  1;  Ga.  L.  1991,  p.  728,  §  1;  Ga.  L.  1992,  p.  2494,  §  1;  Ga. 
L.  2000,  p.  1683,  §  2.) 


Editor’s  notes.  —  Ga.  L.  1992,  p.  2494, 
§  10,  not  codified  by  the  General  Assem¬ 
bly,  provided,  in  part:  “County  tax  digests 
that  were  conditionally  approved  or  disap¬ 
proved  by  the  commissioner  for  tax  year 
1991  in  accordance  with  Article  5A  of 
Chapter  5  of  Title  48  of  the  Official  Code  of 
Georgia  Annotated  as  it  existed  on  Janu¬ 
ary  1,  1992,  shall  be  considered  condition¬ 
ally  approved  for  each  succeeding  year 


beginning  January  1,  1992,  until  such 
time  as  the  first  digest  review  year  occurs 
for  the  county  under  the  provisions  of  this 
Act.” 

Ga.  L.  2000,  p.  1683,  §  11(c),  not  codi¬ 
fied  by  the  General  Assembly,  provides 
that  Sections  2  through  10  of  the  Act  shall 
be  applicable  to  the  2000  tax  digests  and 
any  subsequent  tax  digests. 


JUDICIAL  DECISIONS 


“Class  of  property.”  —  Tax  assessors  Harrington  v.  Baldwin  County  Bd.  of  Tax 
have  the  authority  to  place  property  in  Assessors,  214  Ga.  App.  178,  447  S.E.2d 
homogeneous  groups  for  the  purpose  of  300  (1994). 

determining  the  property’s  value  in  rela-  Cited  in  Ga.  Power  Co.  v.  Monroe 
tion  to  other  and  like  property,  and  differ-  County,  284  Ga.  App.  707,  644  S.E.2d  882 
ent  valuation  methods  may  be  utilized.  .  (2007). 

48-5-342.  Commissioner  to  examine  digests. 


(a)  The  commissioner  shall  carefully  examine  the  tax  digests  of  the 
counties  filed  in  his  office.  Each  digest  for  a  county  in  a  digest  review 
year  shall  be  examined  for  the  purpose  of  determining  if  the  valuations 
of  property  for  taxation  purposes  are  reasonably  uniform  and  equalized 
between  counties  and  within  counties. 
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(b)  For  any  digest  in  any  digest  review  year  where  the  digest  for  the 
preceding  digest  review  year  was  conditionally  approved  by  the  com¬ 
missioner,  the  commissioner  shall  also  carefully  examine  the  digest  to 
determine  if  it  satisfactorily  corrects  the  deficiencies  that  resulted  in 
the  digest  for  the  preceding  digest  review  year  being  conditionally 
approved. 

(c)  F or  each  year,  including  each  year  that  is  not  a  digest  review  year 
for  the  county,  the  commissioner  shall  utilize  the  overall  assessment 
ratio  for  the  county  as  provided  by  the  state  auditor. 

(d)  It  shall  be  the  further  duty  of  the  commissioner  to  examine  the 
itemizations  of  exempt  properties  appearing  on  the  digest  and,  if  in  the 
judgment  of  the  commissioner  any  properties  appearing  on  the  digest 
are  subject  to  taxation,  to  so  advise  the  board  of  tax  assessors  of  the 
counties  concerned  with  an  explanation  of  his  reasons  for  believing  the 
property  is  subject  to  taxation. 

(e) (1)  The  commissioner  may,  upon  his  or  her  own  initiative  or  upon 
complaint  by  a  taxpayer,  examine  the  itemizations  of  properties 
appearing  on  the  digest,  and  if  in  the  judgment  of  the  commissioner 
any  properties  are  illegally  appearing  on  the  digest  and  should  not  be 
subject  to  taxation  under  this  chapter,  the  commissioner  shall  strike 
such  items  from  the  digest  and  return  the  digest  to  the  county  for 
removal  of  such  items  and  resubmission  to  the  commissioner.  The 
commissioner  shall  provide  by  rule  and  regulation  procedures  by 
which  the  county  board  of  tax  assessors  may  appeal  such  finding  to 
the  commissioner.  If  appealed  by  the  board  of  tax  assessors,  the 
commissioner  shall,  after  reviewing  such  appeal,  issue  a  final  order 
and  include  a  finding  as  to  the  taxability  of  the  digest  items  in  dispute 
and  shall  finalize  the  digest  in  accordance  therewith. 

(2)  If  a  property  has  been  found  by  the  commissioner  to  not  be 
subject  to  taxation  under  this  chapter  and  again  appears  on  the 
digest  at  any  time  within  five  years  of  the  initial  determination  of 
nontaxability  and  is  again  determined  to  be  nontaxable,  the  commis¬ 
sioner  shall  strike  such  item  from  the  digest  and  return  the  digest  to 
the  county  for  removal  of  such  item  and  resubmission  to  the  commis¬ 
sioner.  The  commissioner  shall  notify  the  Department  of  Community 
Affairs  in  writing  of  his  or  her  finding,  and  upon  receipt  of  such 
notice,  the  qualified  local  government  status  of  such  county  shall  be 
revoked  for  a  period  of  three  years  following  the  receipt  of  such  notice 
by  the  Department  of  Community  Affairs  unless  reinstated  earlier 
pursuant  to  this  subsection.  Upon  such  revocation,  the  governing 
authority  of  such  county,  without  regard  to  any  limitation  of  Code 
Section  48-5-295,  shall  be  specifically  authorized  to  remove  immedi¬ 
ately  every  member  of  the  board  of  tax  assessors  and  reappoint  new 
members  who  shall  serve  for  the  unexpired  terms  of  the  removed 
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members.  The  county  governing  authority  shall  provide  written 
notification  of  such  removal  and  new  appointment  to  the  commis¬ 
sioner.  Upon  certification  of  the  corrected  digest,  the  commissioner 
shall  notify  in  writing  the  Department  of  Community  Affairs,  and 
upon  receipt  thereof,  the  Department  of  Community  Affairs  shall 
immediately  reinstate  the  qualified  local  government  status  of  such 
county. 

(3)  If  a  property  has  been  found  by  the  commissioner  to  not  be 
subject  to  taxation  under  this  chapter  and  if  such  nontaxable  prop¬ 
erty  has  appeared  on  a  county  digest  in  any  year  within  the  preceding 
five-year  period,  then  the  taxpayer  shall  be  entitled  to  file  a  petition 
directly  with  the  Georgia  Tax  Tribunal  for  a  refund  of  all  such  taxes 
illegally  collected  or  taxes  paid,  interest  equal  to  the  bank  prime  loan 
rate  as  posted  by  the  Board  of  Governors  of  the  Federal  Reserve 
System  in  statistical  release  H.  15  or  any  publication  that  may 
supersede  it  plus  3  percent  calculated  from  the  date  of  payment  of 
such  taxes,  and  attorney’s  fees  in  an  amount  of  not  less  than  15 
percent  nor  more  than  40  percent  of  the  total  of  the  illegally  charged 
taxes  and  accrued  interest.  Such  petition  shall  name  the  board  of  tax 
assessors  and  the  tax  receiver  or  tax  commissioner  of  the  county  as 
the  respondent  in  their  official  capacities  and  shall  be  served  upon 
such  board  and  tax  receiver  or  tax  commissioner.  Service  shall  be 
accomplished  by  certified  mail  or  statutory  overnight  delivery.  The 
petition  shall  include  a  summary  statement  of  facts  and  law  upon 
which  the  petitioner  relies  in  seeking  the  requested  relief.  The 
respondents  shall  file  a  response  to  the  petitioner’s  statement  of  facts 
and  law  which  constitutes  their  answer  with  the  tribunal  no  later 
than  30  days  after  the  service  of  the  petition.  The  respondents  shall 
serve  a  copy  of  their  response  on  the  petitioner’s  representative  or,  if 
the  petitioner  is  not  represented,  on  the  petitioner  and  shall  file  a 
certificate  of  service  with  such  response.  If  in  any  case  a  response  has 
not  been  filed  within  the  time  required  by  this  paragraph,  the  case 
shall  automatically  become  in  default  unless  the  time  for  filing  the 
response  has  been  extended  by  agreement  of  the  parties,  for  a  period 
not  to  exceed  30  days,  or  by  the  judge  of  the  tribunal.  The  default  may 
be  opened  as  a  matter  of  right  by  the  filing  of  a  response  within  15 
days  of  the  day  of  the  default  and  payment  of  costs.  At  any  time  before 
the  final  judgment,  the  judge  of  the  tribunal,  in  his  or  her  discretion, 
may  allow  the  default  to  be  opened  for  providential  cause  that 
prevented  the  filing  of  the  response,  for  excusable  neglect,  or  when 
the  tribunal  judge,  from  all  the  facts,  determines  that  a  proper  case 
has  been  made  for  the  default  to  be  opened  on  terms  to  be  fixed  by  the 
tribunal  judge.  The  tribunal  judge  shall  proceed  to  hear  and  decide 
the  matter  and  may  grant  appropriate  relief  under  the  law  and  facts 
presented.  (Code  1981,  §  48-5-342,  enacted  by  Ga.  L.  1988,  p.  1763, 
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§  1;  Ga.  L.  1991,  p.  728,  §  2;  Ga.  L.  1992,  p.  2494,  §  2;  Ga.  L.  2000, 
p.  1683,  §  3;  Ga.  L.  2016,  p.  277,  §  1/HB  364;  Ga.  L.  2017,  p.  774, 
§  48/HB  323.) 


The  2016  amendment,  effective  July 
1,  2016,  added  subsection  (e). 

The  2017  amendment,  effective  May 
9,  2017,  part  of  an  Act  to  revise,  modern¬ 
ize,  and  correct  the  Code,  revised  punctu¬ 
ation  in  the  second  sentence  of  paragraph 
(e)(2). 

Editor’s  notes.  —  Ga.  L.  1992,  p.  2494, 
§  10,  not  codified  by  the  General  Assem¬ 
bly,  provided,  in  part:  “County  tax  digests 
that  were  conditionally  approved  or  disap¬ 
proved  by  the  commissioner  for  tax  year 
1991  in  accordance  with  Article  5A  of 


Chapter  5  of  Title  48  of  the  Official  Code  of 
Georgia  Annotated  as  it  existed  on  Janu¬ 
ary  1,  1992,  shall  be  considered  condition¬ 
ally  approved  for  each  succeeding  year 
beginning  January  1,  1992,  until  such 
time  as  the  first  digest  review  year  occurs 
for  the  county  under  the  provisions  of  this 
Act.” 

Ga.  L.  2000,  p.  1683,  §  11(c),  not  codi¬ 
fied  by  the  General  Assembly,  provides 
that  Sections  2  through  10  of  the  Act  shall 
be  applicable  to  the  2000  tax  digests  and 
any  subsequent  tax  digests. 


JUDICIAL  DECISIONS 


Editor’s  notes.  In  light  of  the  similar¬ 
ity  of  the  statutory  provisions,  decisions 
under  former  Code  Section  48-5-271  are 
included  in  the  annotations  for  this  Code 
section. 

Commissioner  may  delegate  to  the 
commissioner’s  staff  the  mechanics  of 
evaluating  the  tax  digest  of  the  various 
counties.  Fulton  County  v.  Strickland,  251 
Ga.  473,  306  S.E.2d  299  (1983)  (decided 
under  former  O.C.G.A.  §  48-5-271). 

Section  does  not  concern  individ¬ 
ual  taxpayer’s  assessment.  —  O.C.G.A. 
§  48-5-343(c)  is  part  of  an  article  outlin¬ 
ing  the  Georgia  State  Revenue  Commis¬ 
sioner’s  duty  to  examine  county  tax  di¬ 
gests  throughout  the  state  and  within  a 
county  for  the  purpose  of  determining  if 
the  valuations  of  property  for  taxation 
purposes  are  reasonably  uniform  and 
equalized  between  counties  and  within 
counties  and  has  nothing  to  do  with  an 
individual  taxpayer’s  assessment;  the 
statute  creates  no  burden  of  proof  on  a 
board  of  tax  assessors  in  a  dispute  with  an 
individual  taxpayer.  Hill  v.  Hall  County 
Bd.  of  Tax  Assessors,  275  Ga.  App.  504, 
621  S.E.2d  517  (2005). 

Division  of  duties  between  commis¬ 
sioner  and  counties.  —  It  is  the  duty  of 
the  commissioner  to  ascertain  the  value  of 
the  entire  class  of  property,  and  to  provide 


for  uniformity  among  the  counties.  It  is 
the  responsibility  of  the  county  to  provide 
for  equalization  between  properties 
within  a  class.  The  commissioner  is  pre¬ 
cluded  from  subdividing  classes  of  prop¬ 
erty  and  applying  different  factors  for 
each  subdivision  within  a  class.  Fulton 
County  v.  Strickland,  251  Ga.  473,  306 
S.E.2d  299  (1983)  (decided  under  former 
O.C.G.A.  §  48-5-271). 

Jurisdiction  of  superior  court.  — 
Superior  court  was  without  jurisdiction  to 
apply  an  equalization  factor  in  determin¬ 
ing  assessment  based  on  a  jury  verdict. 
Shaheen  v.  Cobb  County  Bd.  of  Tax  Asses¬ 
sors,  167  Ga.  App.  780,  307  S.E.2d  301 
(1983)  (decided  under  former  O.C.G.A. 
§  48-5-271). 

Choateness  dependent  upon  ap¬ 
proval  of  digests.  —  Ad  valorem  taxes 
did  not  become  choate  until  the  county’s 
tax  digest  was  approved  by  the  State 
Revenue  Commission  pursuant  to 
O.C.G.A.  §  48-5-342;  however,  intrastate 
tax  lien  priorities  do  not  depend  on 
choateness,  but  are  determined  by  state 
statute,  specifically  O.C.G.A.  §  48-2-5(b), 
which  delineates  the  priority  of  tax  liens 
and  makes  state  tax  liens  superior  to 
county  tax  liens  regardless  of  date. 
Ellenberg  v.  J.M.  Tull  Metals  (In  re 
McIntyre  Grading  &  Pipe,  Inc.),  193 
Bankr.  983  (Bankr.  N.D.  Ga.  1996). 
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48-5-342.1.  Digest  evaluation  cycles  established;  time  for  review 
of  digest. 


(a)  The  commissioner  shall  by  regulation  establish  the  digest  evalu¬ 
ation  cycles  for  each  of  the  counties  in  this  state  giving  weight  to  the 
number  of  taxable  parcels  in  each  county,  the  geographical  location  of 
each  county,  and  each  such  county’s  compliance  with  the  provisions  of 
Code  Section  48-5-343.  The  starting  date  of  each  county’s  digest 
evaluation  cycle  shall  be  staggered  so  that  the  digest  review  year  of 
one-third  of  the  counties  shall  occur  each  year. 

(b)  For  those  digests  submitted  by  counties  in  their  designated  digest 
review  year,  the  commissioner  shall  begin  his  or  her  review  of  the  digest 
in  accordance  with  Code  Section  48-5-343  and  shall,  within  30  days 
after  the  date  the  state  auditor  furnishes  to  the  commissioner  the  ratios 
established  pursuant  to  paragraph  (8)  of  subsection  (b)  of  Code  Section 
48-5-274  or  by  August  I  of  the  next  succeeding  tax  year,  whichever 
comes  later,  approve  or  conditionally  approve  the  digest.  (Code  1981, 
§  48-5-342.1,  enacted  by  Ga.  L.  1992,  p.  2494,  §  3;  Ga.  L.  2000,  p.  1683, 
§  4.) 


Editor’s  notes.  —  Ga.  L.  1992,  p.  2494, 
§  10,  not  codified  by  the  General  Assem¬ 
bly,  provided,  in  part:  “County  tax  digests 
that  were  conditionally  approved  or  disap¬ 
proved  by  the  commissioner  for  tax  year 
1991  in  accordance  with  Article  5 A  of 
Chapter  5  of  Title  48  of  the  Official  Code  of 
Georgia  Annotated  as  it  existed  on  Janu¬ 
ary  1,  1992,  shall  be  considered  condition¬ 
ally  approved  for  each  succeeding  year 

48-5-343.  Approval  of  digests. 


beginning  January  1,  1992,  until  such 
time  as  the  first  digest  review  year  occurs 
for  the  county  under  the  provisions  of  this 
Act.” 

Ga.  L.  2000,  p.  1683,  §  11(c),  not  codi¬ 
fied  by  the  General  Assembly,  provides 
that  Sections  2  through  10  of  the  Act  shall 
be  applicable  to  the  2000  tax  digests  and 
any  subsequent  tax  digests. 


(a)  The  commissioner  shall,  when  a  county  is  in  its  digest  review 
year,  approve  the  digest  of  any  such  county  as  being  reasonably  uniform 
and  equalized  if  the  digest  meets  the  following  criteria: 

(1)  The  average  assessment  ratio  for  each  class  of  property  within 
the  county  shall  be  as  close  to  the  assessments  provided  for  in  Code 
Section  48-5-7  as  is  reasonably  practicable; 

(2)  The  average  assessment  variance  for  each  class  of  property 
within  the  county  shall  not  be  excessive  with  respect  to  that  which  is 
reasonably  practicable;  and 

(3)  Within  each  class  of  property,  assessment  ratios  of  the  proper¬ 
ties  shall  not  reveal  any  significant  assessment  bias. 

(b)  The  commissioner  shall  by  regulation  establish  the  statistical 
standards  to  be  used  in  determining  whether  or  not  digests  are  in 
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accordance  with  the  uniformity  requirements  contained  in  subsection 
(a)  of  this  Code  section.  The  commissioner  shall  utilize  information 
developed  by  the  state  auditor  under  Code  Section  48-5-274. 

(c)  If  the  assessed  value  of  the  portion  of  the  digest  that  does  not 
meet  the  uniformity  requirements  constitutes  10  percent  or  less  of  the 
assessed  value  of  the  total  digest,  the  commissioner  may  approve  the 
digest  if,  in  his  judgment,  the  approval  will  not  substantially  violate  the 
concept  of  uniformity  and  equalization.  (Code  1981,  §  48-5-343,  en¬ 
acted  by  Ga.  L.  1988,  p.  1763,  §  1;  Ga.  L.  1992,  p.  2494,  §  4;  Ga.  L.  2000, 
p.  1683,  §  5.) 


Editor’s  notes.  —  Ga.  L.  1992,  p.  2494, 
§  10,  not  codified  by  the  General  Assem¬ 
bly,  provided,  in  part:  “County  tax  digests 
that  were  conditionally  approved  or  disap¬ 
proved  by  the  commissioner  for  tax  year 
1991  in  accordance  with  Article  5A  of 
Chapter  5  of  Title  48  of  the  Official  Code  of 
Georgia  Annotated  as  it  existed  on  Janu¬ 
ary  1,  1992,  shall  be  considered  condition¬ 
ally  approved  for  each  succeeding  year 


beginning  January  1,  1992,  until  such 
time  as  the  first  digest  review  year  occurs 
for  the  county  under  the  provisions  of  this 
Act.” 

Ga.  L.  2000,  p.  1683,  §  11(c),  not  codi¬ 
fied  by  the  General  Assembly,  provides 
that  Sections  2  through  10  of  the  Act  shall 
be  applicable  to  the  2000  tax  digests  and 
any  subsequent  tax  digests. 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  opinions 
under  former  Code  Sections  §§  48-5-271 
and  48-5-272  are  included  in  the  annota¬ 
tions  for  this  Code  section. 

Amendment  of  school  tax  millage 


rate  following  entry  of  digest  adjust¬ 
ment  order  of  state  revenue  commis¬ 
sioner  does  not  preclude  approval  of 
county  tax  digest.  1981  Op.  Att’y  Gen.  No. 
81-96  (rendered  under  former  O.C.G.A. 
§§  48-5-271  and  48-5-272). 


48-5-344.  Conditional  approval  of  digests. 


(a)  If  the  commissioner  determines  that  in  any  one  or  more  of  the 
counties  that  is  in  a  digest  review  year  the  taxable  values  of  property 
are  not  reasonably  uniform  and  equalized  in  accordance  with  the 
requirements  of  subsection  (a)  of  Code  Section  48-5-343,  he  shall 
conditionally  approve  the  digest  and  notify  the  county  board  of  tax 
assessors  in  writing  of  his  action. 

(b)  The  written  notification  shall  contain: 

(1)  A  list  of  specific  reasons  that  resulted  in  the  digest  being 
conditionally  approved; 

(2)  A  list  of  the  statistical  standards  used  by  the  commissioner 
when  examining  the  digest;  and 

(3)  Any  other  information  the  commissioner  believes  would  be  of 
assistance  to  the  county  board  of  tax  assessors  in  correcting  the 
deficiencies  that  resulted  in  the  digest  being  conditionally  approved 
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or  in  otherwise  making  the  digest  reasonably  uniform  and  equalized. 
(Code  1981,  §  48-5-344,  enacted  by  Ga.  L.  1988,  p.  1763,  §  1;  Ga.  L. 
1991,  p.  728,  §  3;  Ga.  L.  1992,  p.  2494,  §  5;  Ga.  L.  2000,  p.  1683,  §  6.) 


Editor’s  notes.  —  Ga.  L.  1992,  p.  2494, 
§  10,  not  codified  by  the  General  Assem¬ 
bly,  provided,  in  part:  “County  tax  digests 
that  were  conditionally  approved  or  disap¬ 
proved  by  the  commissioner  for  tax  year 
1991  in  accordance  with  Article  5 A  of 
Chapter  5  of  Title  48  of  the  Official  Code  of 
Georgia  Annotated  as  it  existed  on  Janu¬ 
ary  1,  1992,  shall  be  considered  condition¬ 
ally  approved  for  each  succeeding  year 


beginning  January  1,  1992,  until  such 
time  as  the  first  digest  review  year  occurs 
for  the  county  under  the  provisions  of  this 
Act.” 

Ga.  L.  2000,  p.  1683,  §  11(c),  not  codi¬ 
fied  by  the  General  Assembly,  provides 
that  Sections  2  through  10  of  the  Act  shall 
be  applicable  to  the  2000  tax  digests  and 
any  subsequent  tax  digests. 


JUDICIAL  DECISIONS 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  deci¬ 
sions  under  Ga.  L.  1966,  p.  45,  §  1  and 
former  Code  1933,  §  91A-1413  are  in¬ 
cluded  in  the  annotations  for  this  Code 
section. 

Adjustments  in  the  total  digest  are 
presumed  not  to  disturb  previously 
established  uniformity  and  equality 

as  between  individual  taxpayers  since  all 
who  pay  taxes  on  the  class  or  classes  of 
property  to  which  the  adjustments  are 
applied  remain  in  substantially  the  same 
relation  to  each  other  after  the  adjust¬ 
ments  as  the  taxpayers  were  before  the 
adjustments  were  made.  Griggs  v.  Greene, 
230  Ga.  257,  197  S.E.2d  116  (1973)  (de¬ 
cided  under  Ga.  L.  1966,  p.  45,  §  1). 

Commissioner  may  examine  and 
adjust  tax  digest  by  class  of  property. 
—  It  is  clear  that  the  commissioner’s  duty 
to  examine  the  digest  of  a  particular 
county  extends  no  further  than  an  exam¬ 
ination  of  the  digest  as  to  particular 


classes  of  property  as  entities,  and  that 
the  commissioner  is  authorized  to  make 
percentage  adjustments  in  the  digests  as 
to  any  particular  class  or  classes  of  prop¬ 
erty  with  respect  to  the  whole  digest  of 
that  class  and  not  with  respect  to  seg¬ 
ments  of  the  class.  Griggs  v.  Greene,  230 
Ga.  257,  197  S.E.2d  116  (1973)  (decided 
under  Ga.  L.  1966,  p.  45,  §  1). 

Millage  rate  based  on  disapproved 
tax  digest.  —  No  board  of  education 
should  be  required  to  determine  a  binding 
millage  rate  on  a  tax  digest  which  is 
disapproved  by  order  of  the  commissioner 
as  being  assessed  at  less  than  40  percent 
of  the  fair  market  value.  Board  of 
Comm’rs  v.  Allgood,  234  Ga.  9,  214  S.E.2d 
522  (1975)  (decided  under  Ga.  L.  1966,  p. 
45,  §  1). 

Ground  for  disapproval  under  for¬ 
mer  Code  1933,  §  91A-1413  (former 
O.C.G.A.  §  48-5-271).  —  See  In  re  Board 
of  Twiggs  County  Comm’rs,  249  Ga.  642, 
292  S.E.2d  673  (1982)  (decided  under  for¬ 
mer  Code  1933,  §  91A-1413). 


48-5-345.  Receipt  for  digest  and  order  authorizing  use;  assess¬ 
ment  if  deviation  from  proper  assessment  ratio. 


(a)(1)  Upon  the  determination  by  the  commissioner  that  a  county  tax 
digest  is  in  proper  form,  that  the  property  therein  that  is  under 
appeal  is  within  the  limits  of  Code  Section  48-5-304,  and  that  the 
digest  is  accompanied  by  all  documents,  statistics,  and  certifications 
required  by  the  commissioner,  including  the  number,  overall  value 
and  percentage  of  total  real  property  parcels  of  appeals  in  each 
county  to  the  boards  of  equalization,  arbitration,  hearing  officer,  and 
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superior  court,  and  the  number  of  taxpayers’  failure  to  appear  at  any 
hearing,  for  the  prior  tax  year,  the  commissioner  shall  issue  a  receipt 
for  the  digest  and  enter  an  order  authorizing  the  use  of  said  digest  for 
the  collection  of  taxes.  All  statistics  and  certifications  regarding  real 
property  appeals  provided  to  the  commissioner  under  this  paragraph 
shall  be  made  publicly  available  on  the  Department  of  Revenue 
website. 

(2)  Nothing  in  this  subsection  shall  be  construed  to  prevent  the 
superior  court  from  allowing  the  new  digest  to  be  used  as  the  basis  for 
the  temporary  collection  of  taxes  under  Code  Section  48-5-310. 

(b)  Each  year  the  commissioner  shall  determine  if  the  overall  assess¬ 
ment  ratio  for  each  county,  as  computed  by  the  state  auditor  under 
paragraph  (8)  of  subsection  (b)  of  Code  Section  48-5-274,  deviates 
substantially  from  the  proper  assessment  ratio  as  provided  in  Code 
Section  48-5-7,  and  if  such  deviation  exists,  the  commissioner  shall 
assess  against  the  county  governing  authority  additional  state  tax  in  an 
amount  equal  to  the  difference  between  the  amount  the  state’s  levy,  as 
prescribed  in  Code  Section  48-5-8,  would  have  produced  if  the  digest 
had  been  at  the  proper  assessment  ratio  and  the  amount  the  digest  that 
is  actually  used  for  collection  purposes  will  produce.  The  commissioner 
shall  notify  the  county  governing  authority  annually  of  the  amount  so 
assessed  and  this  amount  shall  be  due  and  payable  not  later  than  five 
days  after  all  appeals  have  been  exhausted  or  the  time  for  appeal  has 
expired  or  the  final  date  for  payment  of  taxes  in  the  county,  whichever 
comes  latest,  and  shall  bear  interest  at  the  rate  specified  in  Code 
Section  48-2-40  from  the  due  date. 

(c)  Beginning  with  tax  digests  on  or  after  January  1,  2016,  no  county 
shall  be  subject  to  the  assessment  authorized  by  subparagraph  (b)  of 
this  Code  section.  (Code  1981,  §  48-5-345,  enacted  by  Ga.  L.  1988,  p. 
1763,  §  1;  Ga.  L.  1991,  p.  728,  §  4;  Ga.  L.  1992,  p.  2494,  §  6;  Ga.  L. 
2000,  p.  1683,  §  7;  Ga.  L.  2012,  p.  694,  §  2/HB  729;  Ga.  L.  2015,  p.  1219, 
§  18/HB  202.) 


The  2015  amendment,  effective  Janu¬ 
ary  1,  2016,  substituted  the  present  pro¬ 
visions  of  paragraph  (a)(1)  for  the  former 
provisions,  which  read:  “Upon  the  deter¬ 
mination  by  the  commissioner  that  a 
county  tax  digest  is  in  proper  form,  that 
the  property  therein  that  is  under  appeal 
is  within  the  limits  of  Code  Section 
48-5-304,  and  that  the  digest  is  accompa¬ 
nied  by  all  documents,  statistics,  and  cer¬ 
tifications  required  by  the  commissioner, 
the  commissioner  shall  issue  a  receipt  for 
the  digest  and  enter  an  order  authorizing 


the  use  of  said  digest  for  the  collection  of 
taxes.”;  and  added  subsection  (c). 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2015,  “January 
1,  2016”  was  substituted  for  “the  effective 
date  of  this  subsection”  in  subsection  (c). 

Editor’s  notes.  —  Ga.  L.  1992,  p.  2494, 
§  10,  not  codified  by  the  General  Assem¬ 
bly,  provided,  in  part:  “County  tax  digests 
that  were  conditionally  approved  or  disap¬ 
proved  by  the  commissioner  for  tax  year 
1991  in  accordance  with  Article  5 A  of 
Chapter  5  of  Title  48  of  the  Official  Code  of 
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Georgia  Annotated  as  it  existed  on  Janu¬ 
ary  1,  1992,  shall  be  considered  condition¬ 
ally  approved  for  each  succeeding  year 
beginning  January  1,  1992,  until  such 
time  as  the  first  digest  review  year  occurs 
for  the  county  under  the  provisions  of  this 
Act.” 


Ga.  L.  2000,  p.  1683,  §  11(c),  not  codi¬ 
fied  by  the  General  Assembly,  provides 
that  Sections  2  through  10  of  the  Act  shall 
be  applicable  to  the  2000  tax  digests  and 
any  subsequent  tax  digests. 


48-5-346.  Effect  of  conditionally  approving  next  subsequent 
digest. 

(a) (1)  If  a  county  tax  digest  for  its  preceding  digest  review  year  was 
conditionally  approved  and  the  commissioner  conditionally  approves 
the  digest  for  the  next  subsequent  digest  review  year  for  the  same  or 
substantially  the  same  reasons,  the  commissioner  shall  order  the 
payment  of  the  specific  penalty  as  provided  in  this  Code  section  and 
the  withholding  from  the  county  of  the  state  grants  specified  in  this 
paragraph.  The  Office  of  the  State  Treasurer  and  any  other  state 
agency  or  officer  shall  upon  such  order’s  taking  effect  permanently 
withhold  from  the  county  any  funds  otherwise  becoming  payable 
during  the  withholding  period  specified  in  subsection  (b)  of  this  Code 
section  to  the  county  under: 

(A)  The  road  mileage  grant  program  specified  in  Article  1  of 
Chapter  17  of  Title  36; 

(B)  The  county  appraisal  staff  grant  program  specified  in  Code 
Section  48-5-267;  and 

(C)  The  public  road  grant  program  specified  in  Code  Section 
48-14-3. 

(2)  In  addition  to  the  withholding  of  state  grant  funds  specified  in 
this  Code  section,  a  specific  penalty  is  levied  which  shall  be  $5.00  per 
taxable  parcel  of  real  property  located  in  the  county  as  of  January  1 
of  the  year  in  which  the  penalty  is  levied  and  it  shall  be  paid  by  the 
governing  authority  of  the  county  to  the  commissioner. 

(b)  The  withholding  of  the  grants  and  moneys  shall  begin  not  later 
than  five  days  after  all  appeals  have  been  exhausted,  or  the  time  for 
appeal  has  expired,  and  shall  continue  until  such  time  as  the  digest  is 
satisfactorily  corrected  as  to  the  deficiencies  identified  by  the  commis¬ 
sioner  that  resulted  in  the  digest  being  initially  conditionally  approved. 
The  levy  of  the  specific  penalty  shall  be  made  at  the  same  time  that  the 
withholding  of  grants  begins  and  it  shall  be  paid  to  the  commissioner 
within  60  days  after  the  commissioner  has  notified  the  county  of  the 
amount  of  such  penalty. 

(c)  The  commissioner  shall  determine  and  publish  in  print  or  elec¬ 
tronically  annually  a  list  of  all  available  state  grants  which  will  be 
withheld  in  accordance  with  this  Code  section. 
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(d)  If  the  digest  for  the  preceding  digest  review  year  was  condition¬ 
ally  approved  and  the  commissioner  conditionally  approves  the  digest 
submitted  in  the  next  subsequent  digest  review  year  for  different 
reasons,  the  county  shall  not  have  any  penalties  assessed  or  state 
grants  withheld  as  a  result  of  such  conditional  approval.  (Code  1981, 
§  48-5-346,  enacted  by  Ga.  L.  1988,  p.  1763,  §  1;  Ga.  L.  1991,  p.  728, 
§  5;  Ga.  L.  1992,  p.  2494,  §  7;  Ga.  L.  1993,  p.  1402,  §  18;  Ga.  L.  2010, 
p.  863,  §  2/SB  296;  Ga.  L.  2010,  p.  838,  §  10/SB  388.) 

Editor’s  notes.  —  Ga.  L.  1992,  p.  2494,  Georgia  Annotated  as  it  existed  on  Janu- 
§  10,  not  codified  by  the  General  Assem-  ary  1,  1992,  shall  be  considered  condition- 
bly,  provided,  in  part:  “County  tax  digests  ally  approved  for  each  succeeding  year 
that  were  conditionally  approved  or  disap-  beginning  January  1,  1992,  until  such 
proved  by  the  commissioner  for  tax  year  time  as  the  first  digest  review  year  occurs 
1991  in  accordance  with  Article  5 A  of  for  the  county  under  the  provisions  of  this 
Chapter  5  of  Title  48  of  the  Official  Code  of  Act.” 

48-5-347.  Ad  Valorem  Assessment  Review  Commission  created; 

appointment  of  members;  terms;  vacancies;  expenses. 

Reserved.  Repealed  by  Ga.  L.  1991,  p.  728,  §  6,  effective  April  10, 
1991. 

Editor’s  notes.  —  This  Code  section 
was  based  on  Ga.  L.  1988,  p.  1763,  §  1. 

48-5-348.  Appeal  from  conditional  approvals. 

(a)  The  commissioner,  through  a  hearing  officer,  shall  hear  and 
determine  appeals  by  local  governing  authorities  on  issues  relating  to 
the  conditional  approval  of  the  digest  by  the  commissioner  including, 
but  not  limited  to,  the  issue  of  the  adequacy  of  the  time  period  allowed 
to  correct  the  deficiencies  that  resulted  in  the  digest  being  conditionally 
approved. 

(b)  The  hearing  officer  may  compel  the  attendance  of  witnesses  and 
the  production  of  books  and  records  or  other  documents  from  the  county 
board  of  tax  assessors.  The  hearing  officer  may  also  compel  the 
production  of  appropriate  records  from  the  commissioner. 

(c)  With  respect  to  any  digest  conditional  approval  by  the  commis¬ 
sioner  which  will  not  result  in  the  withholding  of  state  funds  and  the 
levy  of  specific  penalties,  the  county  governing  authority  shall  be 
authorized  to  appeal  only  on  the  issue  of  the  correctness  of  the 
commissioner’s  determination  that  the  digest  does  not  meet  the  re¬ 
quirements  of  subsection  (a)  of  Code  Section  48-5-343.  With  respect  to 
any  digest  conditional  approval  by  the  commissioner  which  will  result 
in  the  withholding  of  state  funds  or  the  penalty  specified  in  subsection 
(a)  of  Code  Section  48-5-346,  the  county  governing  authority  shall  be 
authorized  to  appeal  on  the  issues  of: 
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(1)  The  correctness  of  the  commissioner’s  determination  that  the 
digest  does  not  meet  the  requirements  of  Code  Section  48-5-343;  and 

(2)  The  adequacy  of  the  time  period  which  was  available  to  the 
county  to  correct  prior  deficiencies  in  the  digest,  including  any  issue 
of  the  adequacy  of  the  time  period  allowed  under  Code  Section 
48-5-345  and  any  extension  of  time  granted  pursuant  to  any  prior 
appeal. 

(d)  With  respect  to  any  additional  state  tax  assessed  against  the 
county  by  the  commissioner  pursuant  to  subsection  (b)  of  Code  Section 
48-5-345,  the  county  governing  authority  shall  be  authorized  to  appeal 
on  the  correctness  of  the  commissioner’s  determination  that  such  an 
assessment  is  due  and  the  accuracy  of  the  amount  so  assessed. 

(e)  With  respect  to  any  specific  penalty  levied  against  the  county  by 
the  commissioner  pursuant  to  paragraph  (2)  of  subsection  (a)  of  Code 
Section  48-5-346,  the  county  governing  authority  shall  be  authorized  to 
appeal  on  the  correctness  of  the  commissioner’s  determination  that 
such  a  levy  is  due  and  the  accuracy  of  the  amount  so  levied. 

(f)  Hearing  officers  provided  for  in  this  Code  section  shall  be  ap¬ 
pointed  by  the  State  Board  of  Equalization.  A  hearing  officer  shall  be 
assigned  to  hear  appeals  only  from  counties  located  wholly  or  partially 
in  the  congressional  district  in  which  the  hearing  officer  resides. 

(g)  Any  appeals  filed  pursuant  to  this  Code  section  may  not  challenge 
the  correctness  of  the  information  provided  to  the  commissioner  by  the 
state  auditor  pursuant  to  Code  Section  48-5-274.  (Code  1981, 
§  48-5-348,  enacted  by  Ga.  L.  1988,  p.  1763,  §  1;  Ga.  L.  1991,  p.  728, 
§  7;  Ga.  L.  1992,  p.  2494,  §  8;  Ga.  L.  2000,  p.  1683,  §  8.) 


Editor’s  notes.  —  Ga.  L.  1992,  p.  2494, 
§  10,  not  codified  by  the  General  Assem¬ 
bly,  provided,  in  part:  “County  tax  digests 
that  were  conditionally  approved  or  disap¬ 
proved  by  the  commissioner  for  tax  year 
1991  in  accordance  with  Article  5A  of 
Chapter  5  of  Title  48  of  the  Official  Code  of 
Georgia  Annotated  as  it  existed  on  Janu¬ 
ary  1,  1992,  shall  be  considered  condition¬ 
ally  approved  for  each  succeeding  year 


beginning  January  1,  1992,  until  such 
time  as  the  first  digest  review  year  occurs 
for  the  county  under  the  provisions  of  this 
Act.” 

Ga.  L.  2000,  p.  1683,  §  11(c),  not  codi¬ 
fied  by  the  General  Assembly,  provides 
that  Sections  2  through  10  of  the  Act  shall 
be  applicable  to  the  2000  tax  digests  and 
any  subsequent  tax  digests. 


JUDICIAL  DECISIONS 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  deci¬ 
sions  under  Ga.  L.  1966,  p.  45,  §  1,  former 
Code  1933,  §§  91A-1413  and  91A-7001, 
and  former  Code  Section  48-5-271  are 
included  in  the  annotations  for  this  Code 
section. 


Commissioner’s  determination 
must  be  upheld  unless  the  commission¬ 
er’s  actions  are  deemed  to  be  unreason¬ 
able,  beyond  the  commissioner’s  author¬ 
ity,  or  constitute  an  abuse  of  discretion. 
Fulton  County  v.  Strickland,  251  Ga.  473, 
306  S.E.2d  299  (1983)  (decided  under  for- 
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mer  O.C.G.A.  §  48-5-271). 

Commissioner’s  order  upheld  ab¬ 
sent  certain  circumstances.  —  Com¬ 
missioner’s  order  that  assessments  con¬ 
tained  in  a  given  county  tax  digest  be 
increased  or  decreased  by  certain  percent¬ 
ages  must  be  upheld  unless  the  commis¬ 
sioner’s  actions  are  deemed  to  be  unrea¬ 
sonable,  beyond  the  commissioner’s 
authority,  or  constitute  an  abuse  of  discre¬ 
tion.  Strickland  v.  Douglas  County,  246 
Ga.  640,  272  S.E.2d  340  (1980)  (decided 
under  former  Code  1933,  §  91A-1413). 

County  may  seek  review  of  commis¬ 
sioner’s  exercise  of  discretion  in  mak¬ 
ing  adjustments  in  county  tax  di¬ 
gests.  Strickland  v.  Douglas  County,  246 
Ga.  640,  272  S.E.2d  340  (1980)  (decided 
under  former  Code  1933,  §  91A-1413). 

Differences  of  opinion  insufficient 
for  review  of  commissioner’s  deter¬ 
mination.  —  Individual  taxpayers  have 
no  right  under  state  law  to  challenge 
factual  decisions  of  the  commissioner, 
within  the  commissioner’s  statutory  re¬ 
sponsibility,  in  equalizing  the  digests  of 
the  various  counties.  To  permit  such  a 
challenge  would  create  chaos  in  the  tax 
affairs  of  the  state.  Adams  v.  Smith,  415  F. 
Supp.  787  (N.D.  Ga.  1976),  aff’d,  568  F.2d 
1232  (5th  Cir.  1978)  (decided  under  Ga.  L. 
1966,  p.  45,  §  1). 

Differences  in  opinion  regarding  what  is 
reasonable  uniformity  of  tax  digests  are 
not  sufficient  to  bring  the  commissioner’s 
determination  in  a  given  case  within 
range  of  judicial  review,  unless  a  manifest 
abuse  of  discretion,  or  arbitrary  or  capri¬ 
cious  conduct  on  the  commissioner’s  part 
is  shown.  This  is  a  question  of  law  for  the 
court.  Strickland  v.  Douglas  County,  246 
Ga.  640,  272  S.E.2d  340  (1980)  (decided 
under  former  Code  1933,  §  91A-7001). 

Standing  to  challenge  factual  deci¬ 
sion.  —  Individual  taxpayers  have  no 


right  to  challenge  the  factual  decisions  of 
the  State  Revenue  Commissioner  in 
equalizing  the  digests  of  various  counties. 
Board  of  Tax  Assessors  v.  Clary,  161  Ga. 
App.  828,  290  S.E.2d  110  (1982)  (decided 
under  former  Code  1933,  §  91A-1413). 

Challenge  by  individual  taxpayer 
to  decisions  affecting  classes  of  prop¬ 
erty.  —  Commissioner  makes  decisions 
which  affect  classes  of  property.  Although 
individual  taxpayers  ultimately  are  af¬ 
fected  by  the  commissioner’s  decisions, 
Georgia  law  does  not  allow  an  individual 
taxpayer  individually  to  sue  the  commis¬ 
sioner  to  challenge  the  commissioner’s  de¬ 
cision  on  any  particular  class  of  property. 
The  rationale  is  that  a  decision  on  a  class 
of  property  affects  many  people  other  than 
an  individual  taxpayer  and  an  individual 
taxpayer  should  not  be  allowed  to  enjoin 
an  action  of  the  commissioner  which  af¬ 
fects  an  entire  class  of  taxpayers.  Adams 
v.  Smith,  415  F.  Supp.  787  (N.D.  Ga.  1976), 
aff’d,  568  F.2d  1232  (5th  Cir.  1978)  (de¬ 
cided  under  Ga.  L.  1966,  p.  45,  §  1). 

Remedies  available  to  individual 
taxpayers.  — Any  objection  to  an  adjust¬ 
ment  by  the  state  revenue  commissioner 
or  failure  to  make  an  adjustment  must 
come  from  the  county  board  of  tax  asses¬ 
sors.  However,  an  individual  remedy  is 
not  always  unavailable  to  an  individual 
taxpayer,  who  may  obtain  an  injunction 
against  the  commissioner.  While  the  gen¬ 
eral  rule  is  that  individual  taxpayers  can¬ 
not  bring  suit  against  the  commissioner, 
when  the  orders  complained  of  are  void 
and  illegal  because  they  do  not  follow  the 
mandate  of  the  Acts  nor  of  the  constitu¬ 
tional  provisions  under  which  they  pur¬ 
portedly  were  issued  such  suits  may  be 
authorized.  Adams  v.  Smith,  415  F.  Supp. 
787  (N.D.  Ga.  1976),  aff’d,  568  F.2d  1232 
(5th  Cir.  1978)  (decided  under  Ga.  L.  1966, 
p.  45,  §  1). 


48-5-349.  Composition  of  commission  members. 

Reserved.  Repealed  by  Ga.  L.  1991,  p.  728,  §  8,  effective  April  10, 
1991. 

Editor’s  notes.  —  This  Code  section 
was  based  on  Ga.  L.  1988,  p.  1763,  §  1. 
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48-5-349.1.  Commission  chairman;  appeals  boards;  assignment 
of  commission  to  department. 

Reserved.  Repealed  by  Ga.  L.  1991,  p.  728,  §  9,  effective  April  10, 
1991. 

Editor’s  notes.  —  This  Code  section 
was  enacted  by  Ga.  L.  1988,  p.  1763,  §  1 
and  amended  by  Ga.  L.  1990,  p.  291,  §  1. 

48-5-349.2.  Procedure  for  appeal  to  department. 

(a) (1)  An  appeal  to  the  department  shall  be  effected  by  a  local 
governing  authority  by  filing  with  the  commissioner  a  notice  of 
appeal  within  30  days  after  receipt  by  the  local  board  of  tax  assessors 
of  the  commissioner’s  notification  of  digest  conditional  approval  or 
disapproval.  The  notice  of  appeal  shall  be  accompanied  by  whatever 
records,  reports,  or  other  relevant  information  is  required  by  rule  or 
order  of  the  commissioner. 

(2)  Upon  receipt  of  an  appeal  of  a  conditional  approval  order  of  the 
commissioner  where  the  specific  penalty  and  the  withholding  of  state 
grants  to  the  county  provided  by  Code  Section  48-5-346  shall  other¬ 
wise  be  imposed,  the  commissioner  shall  be  authorized  to  enter  into 
an  agreement  with  the  county  specifying  a  detailed  plan  in  the  form 
required  by  the  commissioner  to  ensure  that  the  deficiencies  in  the 
digest  will  be  corrected  on  or  before  the  time  of  submission  of  the 
digest  for  the  next  succeeding  digest  review  year.  As  a  part  of  such 
agreement  the  commissioner  shall  be  authorized  to  defer  the  impo¬ 
sition  of  all  or  part  of  the  specific  penalty  and  the  withholding  of  state 
grants.  Such  deferral  shall  be  predicated  upon  the  county’s  detailed 
plans  of  correction  being  followed  and  where  such  a  deferral  has  been 
agreed  to  by  the  commissioner  and  the  county,  the  amounts  deferred 
shall  be  permanently  waived  by  the  commissioner  provided  the 
agreement  is  faithfully  completed  by  the  county.  In  the  event, 
however,  the  county  only  partially  completes  the  agreement  with  the 
commissioner,  the  commissioner  may,  at  his  option,  still  allow  all  or 
a  reduced  amount  of  the  specific  penalty  or  withholding  of  funds  to  be 
waived  if,  in  his  judgment,  the  county’s  deviation  from  the  original 
agreement  was  not  unreasonable  under  the  circumstances. 

(b)  Within  ten  days  of  receipt  of  a  notice  of  appeal,  the  hearing  officer 
shall  set  the  date  for  a  hearing  on  the  appeal.  At  the  initial  hearing  the 
hearing  officer  may  require  additional  hearings  or  filings  of  additional 
information  by  any  person  having  custody  of  such  information.  In 
determining  whether  additional  hearings  are  needed,  the  hearing 
officer  shall  consider  the  need  for  such  hearings  in  the  county  making 
the  appeal  for  the  purpose  of  receiving  information  on  local  factors 
affecting  the  determination  of  property  valuations  in  the  county. 
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(c) (1)  After  hearing  all  testimony  determined  necessary  and  after 
reviewing  all  filings  and  information  determined  to  be  relevant  and 
necessary,  the  hearing  officer  shall  reach  a  decision.  Each  decision 
shall  be  rendered  in  writing. 

(2)  The  decision  shall: 

(A)  Specifically  decide  each  issue  presented  on  appeal;  and 

(B)  Certify  the  date  on  which  the  notice  of  the  decision  is  given. 

(3)  Each  party  to  an  appeal  shall  be  furnished  a  copy  of  the 
decision  within  ten  days  after  the  issuance  of  the  decision. 

(d) (1)  The  hearing  officer  shall  be  authorized  to  hear  and  grant  an 
appeal  with  respect  to  a  determination  by  the  commissioner  that  a 
digest  does  not  meet  the  requirements  of  subsection  (a)  of  Code 
Section  48-5-343.  The  hearing  officer  may  not  hear  and  grant  an 
appeal  with  respect  to  the  correctness  of  the  information  supplied  to 
the  commissioner  by  the  state  auditor  pursuant  to  Code  Section 
48-5-274.  The  digest  shall  be  deemed  approved  in  any  case  where  an 
appeal  is  granted  under  this  paragraph. 

(2)  The  hearing  officer  shall  be  authorized  to  hear  and  grant  an 
appeal  with  respect  to  the  adequacy  of  the  time  period  which  was 
available  to  the  county  to  correct  prior  deficiencies  in  the  digest.  If  an 
appeal  is  granted  under  this  paragraph,  the  specific  penalty  and  the 
withholding  of  state  grants  to  the  county  provided  by  Code  Section 
48-5-346  shall  not  be  imposed  during  the  digest  evaluation  cycle  in 
which  the  digest  review  year  being  appealed  lies. 

(3)  The  hearing  officer  shall  be  authorized  to  hear  and  grant  an 
appeal  with  respect  to  a  determination  of  an  additional  amount  due 
which  is  assessed  by  the  commissioner  pursuant  to  subsection  (b)  of 
Code  Section  48-5-345  to  the  extent  such  appeal  is  not  based  on  the 
correctness  of  the  information  supplied  to  the  commissioner  by  the 
state  auditor  pursuant  to  Code  Section  48-5-274.  If  an  appeal  is 
granted  under  this  paragraph,  the  commissioner  may  be  directed  to 
withdraw  the  assessment  of  the  additional  state  tax  or  recalculate  it 
in  accordance  with  the  findings  of  the  hearing  officer. 

(4)  The  hearing  officer  shall  be  authorized  to  hear  and  grant  an 
appeal  with  respect  to  a  determination  of  a  specific  penalty  which  is 
levied  by  the  commissioner  pursuant  to  paragraph  (2)  of  subsection 
(a)  of  Code  Section  48-5-346  to  the  extent  such  appeal  is  not  based  on 
the  correctness  of  the  information  supplied  to  the  commissioner  by 
the  state  auditor  pursuant  to  Code  Section  48-5-274.  If  an  appeal  is 
granted  under  this  paragraph,  the  commissioner  may  be  directed  to 
withdraw  the  levy  of  the  specific  penalty  or  recalculate  it  in  accor¬ 
dance  with  the  findings  of  the  hearing  officer.  (Code  1981, 
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§  48-5-349.2,  enacted  by  Ga.  L.  1988,  p.  1763,  §  1;  Ga.  L.  1991,  p. 
728,  §  10;  Ga.  L.  1992,  p.  2494,  §  9;  Ga.  L.  1999,  p.  81,  §  48;  Ga.  L. 
2000,  p.  1683,  §  9.) 


Editor’s  notes.  —  Ga.  L.  1992,  p.  2494, 
§  10,  not  codified  by  the  General  Assem¬ 
bly,  provided,  in  part:  “County  tax  digests 
that  were  conditionally  approved  or  disap¬ 
proved  by  the  commissioner  for  tax  year 
1991  in  accordance  with  Article  5  A  of 
Chapter  5  of  Title  48  of  the  Official  Code  of 
Georgia  Annotated  as  it  existed  on  Janu¬ 
ary  1,  1992,  shall  be  considered  condition¬ 
ally  approved  for  each  succeeding  year 


beginning  January  1,  1992,  until  such 
time  as  the  first  digest  review  year  occurs 
for  the  county  under  the  provisions  of  this 
Act.” 

Ga.  L.  2000,  p.  1683,  §  11(c),  not  codi¬ 
fied  by  the  General  Assembly,  provides 
that  Sections  2  through  10  of  the  Act  shall 
be  applicable  to  the  2000  tax  digests  and 
any  subsequent  tax  digests. 


JUDICIAL  DECISIONS 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  deci¬ 
sions  under  former  Code  Section  48-5-271 
are  included  in  the  annotations  for  this 
Code  section. 

Commissioner’s  determination  must 
be  upheld  unless  the  commissioner’s  ac¬ 


tions  are  deemed  to  be  unreasonable,  be¬ 
yond  the  commissioner’s  authority,  or  con¬ 
stitute  an  abuse  of  discretion.  Fulton 
County  v.  Strickland,  251  Ga.  473,  306 
S.E.2d  299  (1983)  (decided  under  former 
O.C.G.A.  §  48-5-271). 


48-5-349.3.  Appeal  to  superior  court. 


The  commissioner  or  the  county  governing  authority  dissatisfied  with 
the  decision  of  the  hearing  officer  on  any  question  of  law  may  appeal  to 
the  superior  court  of  the  county  dissatisfied  with  the  decision.  Any 
appeal  to  the  superior  court  shall  be  taken,  so  far  as  is  applicable,  in  the 
manner  provided  by  law  for  appeals  to  the  superior  court  from  decisions 
of  the  commissioner.  (Code  1981,  §  48-5-349.3,  enacted  by  Ga.  L.  1988, 
p.  1763,  §  1;  Ga.  L.  1991,  p.  728,  §  11.) 

48-5-349.4.  Compliance  with  decision  of  appeals  board  or  court 
as  correction  of  deficiency. 


Compliance  by  any  local  governing  authority  with  the  findings  and 
decision  of  the  hearing  officer,  or  of  the  court  of  final  review,  with 
respect  to  any  matter  concerning  the  local  tax  digest  shall  be  considered 
satisfactory  correction  of  the  deficiency  involved  for  the  purposes  of 
Code  Sections  48-5-345  and  48-5-346.  (Code  1981,  §  48-5-349.4,  en¬ 
acted  by  Ga.  L.  1988,  p.  1763,  §  1;  Ga.  L.  1991,  p.  728,  §  12.) 

48-5-349.5.  Annual  report. 

Not  later  than  January  20,  1990,  and  not  later  than  the  twentieth  day 
of  January  of  each  year  thereafter,  the  commissioner  shall  submit  to  the 
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Senate  Finance  Committee  and  to  the  Ways  and  Means  Committee  of 
the  House  of  Representatives  an  annual  report  concerning  the  imple¬ 
mentation  of  this  article.  Such  report  shall  contain  such  statistics  and 
other  matter  as  may  be  pertinent  in  determining  from  year  to  year  the 
progress  of  the  counties  of  this  state  in  achieving  the  purpose  and  intent 
of  this  article,  a  statement  of  any  state  funds  withheld  from  counties 
pursuant  to  this  article  and  of  the  relevant  circumstances,  and  such 
other  matter  as  may  be  deemed  pertinent  by  the  commissioner.  (Code 
1981,  §  48-5-349.5,  enacted  by  Ga.  L.  1988,  p.  1763,  §  1;  Ga.  L.  1992,  p. 
6,  §  48;  Ga.  L.  2009,  p.  303,  §  11/HB  117.) 

Editor’s  notes.  —  Ga.  L.  2009,  p.  303,  House  of  Representatives  and  is  not  oth- 
§  20/HB  117,  not  codified  by  the  General  erwise  intended  to  change  substantive 
Assembly,  provides  that:  “This  Act  is  in-  law.  In  the  event  of  a  conflict  with  any 
tended  to  reflect  the  current  internal  or-  other  Act  of  the  2009  General  Assembly, 
ganization  of  the  Georgia  Senate  and  such  other  Act  shall  control  over  this  Act.” 

ARTICLE  6 

MUNICIPAL  TAXATION 


RESEARCH  REFERENCES 


ALR.  —  Constitutionality  of  statute 
subjecting  tax  levy  by  municipal  authori¬ 
ties  to  review  or  modification  by  state 
authorities,  70  ALR  1243. 

Property  of  one  municipality  within  ter¬ 
ritorial  limits  of  another  as  subject  to 
taxation  by  latter,  81  ALR  1518;  99  ALR 
1143. 

Right  to  interpose  setoff  or  counterclaim 
against  municipal  claims,  90  ALR  431. 

Municipal  tax  imposed  upon  or  mea¬ 
sured  by  sales  of  gasoline  by  one  conduct¬ 


ing  business  within  city  limits  as  payable 
in  respect  of  sales  or  deliveries  beyond  city 
limits,  95  ALR  1524;  106  ALR  1332. 

Limitation  of  power  to  tax  as  limitation 
of  power  to  incur  indebtedness  or  vice 
versa,  97  ALR  1103. 

Validity  and  construction  of  statute  or 
ordinance  providing  for  relief  of  poor  per¬ 
sons  from  taxes,  123  ALR  597. 

Validity  of  municipal  admission  tax  for 
college  football  games  or  other  college 
sponsored  public  events,  60  ALR3d  1027. 


48-5-350.  Power  to  levy  and  collect  tax  to  provide  funds  for 
municipal  development  authorities. 


Every  municipality  may  levy  and  collect  municipal  taxes  upon  all 
taxable  property  within  the  limits  of  the  municipality  to  provide  for 
financial  assistance  to  its  development  authority  or  a  joint  county  and 
municipal  development  authority  for  the  purpose  of  developing  trade, 
commerce,  industry,  and  employment  opportunities.  The  tax  levied  for 
the  purposes  provided  in  this  Code  section  shall  not  exceed  three  mills 
per  dollar  upon  the  assessed  value  of  the  property;  provided,  however, 
the  authorization  contained  in  this  Code  section  to  levy  and  collect  such 
tax  shall  not  be  deemed  to  be  exclusive  and  shall  not  prevent  any 
municipality  from  exercising  any  additional  power  granted  to  it  pursu¬ 
ant  to  any  constitutional  amendment,  whether  general  or  special,  to 
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levy  any  ad  valorem  tax  for  the  purpose  of  providing  financial  assis¬ 
tance  to  any  municipal  or  joint  county  and  municipal  development 
authority.  The  exceptions  to  the  three  mill  per  dollar  tax  limitation 
contained  in  the  proviso  of  the  preceding  sentence  shall  not  be  con¬ 
strued  so  as  to  affect  any  action  pending  in  court  on  February  20,  1984. 
(Ga.  L.  1977,  p.  1034,  §  1;  Ga.  L.  1978,  p.  2008,  §  1;  Code  1933, 
§  91A-1506.1,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1979,  p.  5, 
§  45;  Ga.  L.  1984,  p.  805,  §  1;  Ga.  L.  1988,  p.  1748,  §  2.) 

Law  reviews.  —  For  article  discussing 
tax-exempt  financing  in  Georgia,  see  18 
Ga.  St.  B.  J.  20  (1981). 


JUDICIAL  DECISIONS 

Cited  in  Frazer  v.  City  of  Albany,  245 
Ga.  399,  265  S.E.2d  581  (1980). 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  71  Am.  Jur.  2d,  State 
and  Local  Taxation,  §  43. 

48-5-351.  Power  to  levy  and  collect  taxes  to  pay  benefits  under 
teacher  retirement  systems. 

Each  municipality  may  levy  and  collect  taxes  for  the  purpose  of 
paying  pensions  and  other  benefits  and  costs  under  a  teacher  retire¬ 
ment  system  or  systems.  (Ga.  L.  1946,  p.  24,  §  1;  Code  1933, 
§  91A-1506,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

Cross  references.  —  Teachers  Retire¬ 
ment  System  of  Georgia,  T.  47,  C.  3. 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  71  Am.  Jur.  2d,  State 
and  Local  Taxation,  §§  35,  43. 

48-5-352.  Determination  of  fair  market  value  for  county  and 
municipal  ad  valorem  property  taxation  purposes; 
counties  to  furnish  information  relative  to  fair  market 
value  of  property. 

(a)  The  provisions  of  any  municipal  charter  to  the  contrary  notwith¬ 
standing,  in  determining  the  fair  market  value  of  property  within  their 
respective  tax  jurisdictions  for  purposes  of  ad  valorem  property  taxa¬ 
tion,  municipalities  shall  use  the  fair  market  value  finally  determined 
for  the  property  for  county  ad  valorem  property  taxation  purposes.  Fair 
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market  value  shall  be  finally  determined  for  county  ad  valorem  prop¬ 
erty  taxation  purposes  when  all  means  for  administrative  and  judicial 
review  of  the  fair  market  value  have  been  exhausted  or  are  no  longer 
available. 

(b)  As  soon  as  the  fair  market  value  of  property  within  a  county  is 
finally  determined,  such  information  shall  be  furnished  without  charge 
by  the  county  to  the  governing  authority  of  each  municipality  lying 
wholly  or  partially  within  the  county.  (Ga.  L.  1890-91,  p.  231,  §§  1,  2; 
Civil  Code  1895.  §§  717,  718;  Civil  Code  1910,  §§  862,  863;  Code  1933, 
§  92-4001;  Code  1933,  §  92-4002,  enacted  by  Ga.  L.  1974,  p.  1206,  §  2; 
Code  1933,  §§  91A-1501,  91A-1502,  enacted  by  Ga.  L.  1978,  p.  309, 
§  2.) 


JUDICIAL  DECISIONS 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  deci¬ 
sions  under  former  Civil  Code  1910,  §  862 
are  included  in  the  annotations  for  this 
Code  section. 

Property  owner  is  entitled  to  a 
hearing  at  some  time  before  the  as¬ 
sessment  of  the  value  of  the  owner’s 
property  becomes  finally  binding,  and 


a  statute  which  attempts  to  authorize  an 
assessment  when  the  law  does  not  afford 
the  owner  such  a  hearing  will  be  declared 
unconstitutional.  Shippen  Bros.  Lumber 
Co.  v.  Elliott,  134  Ga.  699,  68  S.E.  509 
(1910). 

Cited  in  Ferdinand  v.  City  of  East 
Point,  288  Ga.  App.  152,  653  S.E.2d  529 
(2007). 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State  rations,  §  2327  et  seq.  84  C.J.S.,  Taxation, 
and  Local  Taxation,  §§  642,  643.  §  568  et  seq. 

C.J.S.  —  64A  C.J.S.,  Municipal  Corpo- 

48-5-353.  Basis  for  fair  market  value  of  property  subject  to  both 
municipal  and  county  ad  valorem  taxes. 

Except  as  otherwise  provided  in  Code  Section  48-5-7,  the  board  of  tax 
assessors  in  each  municipality  which  has  such  a  board  pursuant  to  the 
municipal  charter  shall  use  as  the  basis  for  fair  market  value  of 
property  subject  to  both  municipal  and  county  ad  valorem  taxation  the 
100  percent  fair  market  value  determined  for  the  property  for  county  ad 
valorem  taxation  purposes  before  being  reduced  to  the  40  percent 
assessed  value  required  by  law  for  county  ad  valorem  taxation  pur¬ 
poses.  (Code  1933,  §  92-4004,  enacted  by  Ga.  L.  1972,  p.  1103,  §  1;  Ga. 
L.  1973,  p.  913,  §  1;  Ga.  L.  1974,  p.  1206,  §  4;  Code  1933,  §  91A-1503, 
enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1981,  p.  599,  §  1;  Ga.  L.  1992, 
p.  1226,  §  1;  Ga.  L.  1994,  p.  237,  §  2.) 


717 


48-5-353 


REVENUE  AND  TAXATION 


48-5-354 


JUDICIAL  DECISIONS 

Applicability.  —  Statute  does  not  ap-  charters.  Town  of  Lyerly  v.  Short,  234  Ga. 
ply  to  municipalities  which  do  not  have  a  877,  218  S.E.2d  588  (1975). 
board  of  tax  assessors  pursuant  to  their 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State  rations,  §  2327  et  seq.  84  C.J.S.,  Taxation, 
and  Local  Taxation,  §§  642,  643.  §  568  et  seq. 

C.J.S.  —  64A  C.J.S.,  Municipal  Corpo- 

48-5-354.  Law  governing  municipal  and  county  occupation 
taxes  for  certain  salespersons  and  merchants. 


The  provisions  of  Article  1  of  Chapter  13  of  Title  48  shall  govern 
municipal  and  county  occupation  taxes  for  the  following:  traveling 
salespersons  engaged  in  taking  orders  for  the  sale  of  goods  when  no 
delivery  of  goods  is  made  at  the  time  of  taking  the  order;  a  merchant  or 
dealer,  the  situs  of  whose  business  is  outside  the  taxing  jurisdiction, 
who  delivers  goods  previously  ordered;  and  the  employees  of  a  mer¬ 
chant  or  dealer  who  are  engaged  in  the  delivery  of  the  goods  to 
customers.  (Code  1981,  §  48-5-354,  enacted  by  Ga.  L.  1993,  p.  1292, 
§  4.) 

Cross  references.  —  Regulation  of  ments  to  charge  license  fees  for  wholesale 
business  of  transient  merchants,  T.  43,  C.  dealers  of  malt  beverages,  §  3-5-43. 

46.  Restriction  on  power  of  local  govern- 

JUDICIAL  DECISIONS 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  deci¬ 
sions  under  Ga.  L.  1896,  p.  36,  §  1,  former 
Civil  Code  1910,  §  868,  and  former  Code 
1933,  §  92-4105  are  included  in  the  anno¬ 
tations  for  this  Code  section. 

Legislative  intent.  - —  One  purpose  of 
the  General  Assembly  in  passing  the  stat¬ 
ute  was  to  protect  the  traveling  represen¬ 
tatives  of  mercantile  houses  or  manufac¬ 
turers  which  are  located  in  this  state  from 
municipal  taxation  because  of  the  fact 
that  the  salespeople,  or  agents  of  mer¬ 
chants  or  manufacturers  located  and  hold¬ 
ing  their  goods  in  other  states,  can  come 
into  Georgia  and  take  orders  for  such 
goods  without  paying  any  municipal  tax 
whatever,  being  protected  from  such  tax¬ 
ation  by  the  Constitution  of  the  United 
States.  Fruit  Co.  v.  City  of  Dalton,  184  Ga. 


277,  191  S.E.  130  (1937)  (decided  under 
former  Code  1933,  §  92-4105). 

“Traveling  salesperson”  defined.  — 
An  agent  of  a  firm  or  corporation  who  goes 
from  town  to  town  in  this  state,  exhibiting 
samples  of  goods  and  taking  orders  on  the 
agent’s  employer  or  employers  for  such 
goods  from  consumers,  is  a  traveling 
salesperson  within  the  meaning  of  this 
statute.  Kimmel  v.  Mayor  of  Americus, 
105  Ga.  694,  31  S.E.  623  (1898)  (decided 
under  Ga.  L.  1896,  p.  36,  §  1). 

Protection  given  to  traveling  sales¬ 
people  extends  to  merchants  and 
dealers  represented  by  the  salespeo¬ 
ple,  and  prevents  the  municipality  from 
levying  any  tax  against  a  dealer  the  situs 
of  whose  business  is  elsewhere,  and  who 
merely  delivers  goods  to  customers  in  the 
municipality  upon  orders  previously 
taken  by  the  salespeople.  Fruit  Co.  v.  City 
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of  Dalton,  184  Ga.  277,  191  S.E.  130 
(1937)  (decided  under  former  Code  1933, 
§  92-4105). 

Taxation  of  businesses  which  deal 
through  traveling  salespeople.  —  Mu¬ 
nicipality  cannot  require  a  license  of  a 
traveling  salesperson  when  no  delivery  of 
goods  is  made  at  the  time  the  orders  are 
taken,  and  cannot  split  up  a  business  into 
the  business’s  constituent  parts  and  levy  a 
tax  on  each  element  thereof,  nor  can  it 
levy  a  tax  upon  the  delivery  of  goods. 
Burroughs  v.  Town  of  Meigs,  209  Ga.  409, 
73  S.E. 2d  169  (1952)  (decided  under  for¬ 
mer  Code  1933,  §  92-4105). 

Exemption  does  not  include  per¬ 
sons  traveling  from  town  to  town  so¬ 
liciting  magazine  subscriptions  to  be 
delivered  in  the  future  by  mail  sent  from 
another  city.  Southern  Ruralist  v.  Mayor 
of  Carrollton,  169  Ga.  112,  149  S.E.  882 
(1929)  (decided  under  former  Civil  Code 
1910,  §  868). 

Tax  on  transient  dealers  who  take 
orders  from  local  agents  is  invalid.  — 

Tax  imposed  upon  transient  dealers  tak¬ 
ing  orders  and  sending  certain  goods  to 
local  agents  in  a  city  is  invalid  because 
contrary  to  the  spirit  and  purpose  of  this 
statute.  Hofmayer,  Jones  &  Co.  v.  City  of 
Blakely,  116  Ga.  777,  43  S.E.  69  (1902) 
(decided  under  Ga.  L.  1896,  p.  36,  §  1). 

Farmers  owning  dairy  farms  upon 
which  milk  is  produced  for  delivery  to 
customers  in  the  city  are  not  exempt  as  a 
traveling  salesperson  from  the  license 
charge  imposed  by  municipal  ordinance 
on  dairies.  Rossman  v.  City  of  Moultrie, 
189  Ga.  681,  7  S.E.2d  270  (1940)  (decided 
under  former  Code  1933,  §  92-4105). 

What  constitutes  an  order  previ¬ 
ously  taken.  —  When  a  sales  contract 
constitutes  a  prior  order  from  a  company 
outside  the  municipality,  and  the  quantity 
to  be  delivered  is  unascertainable  until 
delivery,  and  title  passes  upon  delivery, 
and  when  there  are  periodic  deliveries 
carried  out  under  the  terms  of  the  prior 
contract,  it  necessarily  follows  that  the 
contract  constituted  a  prior  order  and  that 
the  transaction  is  not  one  of  simultaneous 
order  and  delivery.  Thus,  the  municipal 
ordinance  requiring  the  licensing  of  such 
dealers  does  not  apply  since  the  ordi¬ 
nance’s  application  would  contravene  the 


express  provisions  of  statute.  Segler  v. 
City  Council,  91  Ga.  App.  481,  85  S.E. 2d 
799  (1955)  (decided  under  former  Code 
1933,  §  92-4105). 

What  acts  incident  to  delivery  per¬ 
missible  within  exemption.  —  When 
an  oil  company  is  engaged  in  one  city  in 
selling  wholesale  gasoline,  oil,  etc.,  and 
delivers  by  truck,  upon  orders  received  by 
telephone  or  mail,  in  the  quantities  re¬ 
quired  by  the  terms  of  such  orders  to  retail 
dealers  in  other  towns,  the  wholesale 
dealer  is  not  engaged  in  selling  by  whole¬ 
sale  in  the  towns  at  which  the  retail 
dealers  are  located,  although  the  pay¬ 
ments  are  made  there  by  the  check  of  the 
retail  dealers,  payable  to  the  wholesale 
dealer,  the  check  at  the  time  of  delivery 
being  handed  to  the  driver  of  the  truck  of 
the  wholesale  dealer  for  the  latter. 
Wofford  Oil  Co.  v.  City  of  Pitts,  178  Ga. 
339,  173  S.E.  384  (1934)  (decided  under 
former  Code  1933,  §  92-4105). 

When  under  prior  arrangements  be¬ 
tween  consumers  and  a  gas  company, 
whose  business  was  located  outside  the 
limits  of  a  city,  a  truck  driver  for  the 
company  was  to  test  the  quantity  of  gas  in 
the  consumer’s  tank  and  replenish  the  gas 
as  necessary,  the  city  ordinance  requiring 
a  license  for  selling  or  distributing  gas 
was  not  applicable  to  sustain  a  conviction 
of  the  driver.  Kirkpatrick  v.  City  of 
Conyers,  90  Ga.  App.  74,  81  S.E.2d  844 
(1954)  (decided  under  former  Code  1933, 
§  92-4105). 

Ordinance  imposing  license  fee  or 
tax  on  a  taxpayer  for  “delivering”  gas¬ 
oline  and  oils  to  filling  stations  belong¬ 
ing  to  a  taxpayer,  whose  agent  paid  an 
occupation  tax  for  operating  such  stations, 
when  such  delivery  was  made  on  orders 
previously  obtained,  is  void  as  against  the 
taxpayer  under  the  general  charter  pow¬ 
ers  of  the  municipality,  which  seeks  to  tax 
only  an  incident  or  part  of  the  taxpayer’s 
business.  Wofford  Oil  Co.  v.  City  of  Boston, 
170  Ga.  624,  154  S.E.  145  (1930)  (decided 
under  former  Civil  Code  1910,  §  868). 

Exemption  does  not  apply  to  ven¬ 
dors  making  both  sales  and  deliveries 
in  the  levying  municipality.  Rossman 
v.  City  of  Moultrie,  189  Ga.  681,  7  S.E. 2d 
270  (1940)  (decided  under  former  Code 
1933,  §  92-4105). 
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Effect  of  single  sale  from  samples. 

—  Though  an  agent  may  in  a  single  in¬ 
stance  offer  to  sell,  or  even  actually  sell, 
one  of  the  samples  which  the  agent  carries 
with  the  agent,  this  fact  alone  would  not 
render  the  agent  liable  to  pay  the  license 
imposed  upon  peddlers.  Kimmel  v.  Mayor 
of  Americus,  105  Ga.  694,  31  S.E.  623 
(1898)  (decided  under  Ga.  L.  1896,  p.  36, 
§  1). 

Municipal  licensing  of  wholesale 
dealers  of  malt  beverages.  —  While 
municipal  authorities  may  not  levy  a  tax 
on  a  traveling  salesperson,  the  authorities 
may  levy  a  license  on  a  wholesale  dealer  of 


malt  beverages.  Collier  v.  State,  54  Ga. 
App.  346,  187  S.E.  843  (1936)  (decided 
under  former  Code  1933,  §  92-4105). 

Facts  as  stipulated  did  not  warrant  a 
finding  that  malt  beverage  wholesaler  lo¬ 
cated  in  one  county  had  established 
within  a  municipality  in  another  county  a 
sufficient  trade  nexus  upon  which  the  mu¬ 
nicipality  could  base  the  invocation  of  the 
municipality’s  licensing  power.  City  of 
Gainesville  v.  Georgia  Crown  Distrib.  Co., 
231  Ga.  352,  201  S.E.2d  410  (1973)  (de¬ 
cided  under  former  Code  1933, 
§  92-4105). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  opinions 
under  former  Code  1933,  §  92-4105  are 
included  in  the  annotations  for  this  Code 
section. 

State  Farmers’  Market.  —  Business 
operated  upon  the  property  of  a  State 
Farmers’  Market  is  exempted  from  munic¬ 
ipal  taxation  and  regulations  of  any  kind 
except  certain  regulations  as  to  police, 
fire,  and  health.  Anyone  operating  a  busi¬ 
ness  on  a  State  Farmers’  Market  who 
leaves  the  market  and  solicits  orders  and 
makes  deliveries  in  the  adjacent  munici¬ 
pality  would  be  subject  to  municipal  li¬ 
cense  laws,  unless  one  is  exempted  under 
one  of  the  statutes  exempting  agricultural 
products.  1954-56  Op.  Att’y  Gen.  p.  494 
(rendered  under  former  Code  1933, 
§  92-4105). 

Vendors  or  businesses  operating  out  of 
the  State  Farmers’  Market  in  Forest  Park 
who  solicit  orders  and  make  deliveries 
within  the  City  of  Forest  Park  could  con¬ 
ceivably  be  required  to  obtain  a  business 
license  from  the  City  of  Forest  Park.  1987 
Op.  Att’y  Gen.  No.  87-36,  provided  that 
the  vendors  or  businesses  were  not  ex¬ 
empt  under  O.C.G.A.  §  48-5-356. 

Those  businesses  or  vendors  operating 
out  of  the  State  Farmers’  Market  in  Forest 
Park  who  solicit  orders  and  subsequently 
make  deliveries  in  municipalities  other 
than  the  City  of  Forest  Park  would  be 
exempt  from  any  municipal  license  fee 
provided  that  the  county  in  which  the 
municipality  is  located  does  not  have  a 


population  greater  than  500,000.  1987  Op. 
Att’y  Gen.  No.  87-36,  provided  that  the 
businesses  vendors  do  not  fall  outside  the 
exceptions  created  in  O.C.G.A. 
§§  48-5-354  and  48-5-356. 

Businesses  or  vendors  operating  strictly 
within  the  State  Farmers’  Market  are  not 
subject  to  any  business  license  fee  by  the 
City  of  Forest  Park.  1988  Op.  Att’y  Gen. 
No.  88-8. 

Vendors  or  businesses  operating  out  of 
the  State  Farmers’  Market  in  Forest  Park 
who  solicit  orders  and  make  deliveries 
within  the  City  of  Forest  Park  could  con¬ 
ceivably  be  required  to  obtain  a  business 
license  from  the  City  of  Forest  Park  pro¬ 
vided  the  vendors  or  businesses  were  not 
exempt  under  O.C.G.A.  §  48-5-356.  1988 
Op.  Att’y  Gen.  No.  88-8. 

Businesses  or  vendors  operating  out  of 
the  State  Farmers’  Market  in  Forest  Park 
who  solicit  orders  and  subsequently  make 
deliveries  in  municipalities  other  than  the 
City  of  Forest  Park  would  be  exempt  from 
any  municipal  license  fee  provided  that 
the  businesses  or  vendors  do  not  fall  out¬ 
side  the  exceptions  created  in  O.C.G.A. 
§§  48-5-354  and  48-5-356.  1988  Op.  Att’y 
Gen.  No.  88-8. 

Distributors  of  distilled  spirits.  — 

In  determining  whether  a  municipality 
may  impose  license  fees  upon  wholesale 
distributors  of  distilled  spirits  who  has 
business  situs  elsewhere,  this  statute, 
which  restricts  the  taxation  of  traveling 
salespeople  by  municipal  corporations,  is 
applicable.  1971  Op.  Att’y  Gen.  No. 
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U71-69  (rendered  under  former  Code  quiring  the  wholesalers  to  pay  a  license 
1933,  §  92-4105).  fee.  1952-53  Op.  Att’y  Gen.  p.  458  (ren- 

Beer  wholesalers.  —  Statute  does  not  dered  under  former  Code  1933, 
prohibit  a  municipality  from  levying  a  §  92-4105). 
business  tax  on  beer  wholesalers  and  re- 

RESEARCH  REFERENCES 

ALR.  —  License  or  excise  tax  on  mer-  Legislative  power  to  exempt  from  taxa- 
chandise  brokers  or  persons  performing  tion  property,  purposes,  or  uses  additional 
similar  functions  as  affected  by  commerce  to  those  specified  in  constitution,  61 
clause,  155  ALR  239.  ALR2d  1031. 

48-5-355.  Exemption  from  municipal  tax  or  license  fee  of  certain 
goods  purchased  in  carload  lots  for  distribution 
among  several  purchasers. 

Any  one  or  more  persons  purchasing  guano,  meats,  meal,  flour,  bran, 
cottonseed,  or  cottonseed  meal  and  hulls  in  carload  lots  shall  be 
entitled,  upon  delivery  of  the  car  and  the  surrender  of  the  bill  of  lading, 
to  apportion  the  shipment  or  shipments  between  or  among  themselves 
without  the  payment  of  a  special  tax  or  license  fee  to  any  municipality 
as  dealers  or  distributors  of  the  goods  or  merchandise  when: 

(1)  The  bill  of  lading  for  the  shipment  is  taken  in  the  name  of  an 
individual; 

(2)  The  freight  is  paid  pro  rata  by  the  owners  of  the  goods  or 
merchandise;  and 

(3)  The  goods  or  merchandise  is  being  procured  for  the  individual 
use  of  the  purchasers  and  not  for  sale  by  them.  (Ga.  L.  1914,  p.  147, 
§  1;  Code  1933,  §  92-4106;  Code  1933,  §  91A-1505,  enacted  by  Ga.  L. 
1978,  p.  309,  §  2.) 

Cross  references.  —  Warehouse  re¬ 
ceipts,  bills  of  lading,  and  other  docu¬ 
ments  of  title,  T.  11,  A.  7. 


48-5-356.  Exemption  from  municipal  taxation  of  agricultural 
products  and  livestock  raised  in  state. 

No  municipality  shall  levy  any  tax  or  license  fee  or  shall  require  the 
payment  of  any  fee  or  tax  upon  the  sale  or  introduction  into  the 
municipality  of  any  agricultural  product  raised  in  this  state  including, 
but  not  limited  to,  swine,  cattle,  sheep,  goats,  poultry,  and  the  products 
of  such  animals  when  the  sale  and  introduction  are  made  by  the 
producer  of  the  product  and  the  sale  of  the  product  is  made  within  90 
days  of  the  introduction  of  the  product  into  the  municipality.  The 
exemptions  provided  in  this  Code  section  shall  be  in  addition  to  all 
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other  exemptions  from  taxation  and  licensing  provided  by  law  for  any 
such  product.  (Ga.  L.  1957,  p.  607,  §  1;  Code  1933,  §  91A-1507,  enacted 
by  Ga.  L.  1978,  p.  309,  §  2.) 

Cross  references.  —  Dealers  in  agri¬ 
cultural  products,  T.  2,  C.  9.  Livestock 
dealers,  T.  4,  C.  6. 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


State  Farmers’  Market.  —  Busi¬ 
nesses  or  vendors  operating  strictly 
within  the  State  F armers’  Market  are  not 
subject  to  any  business  license  fee  by  the 
City  of  Forest  Park.  1988  Op.  Att’y  Gen. 
No.  88-8. 

Vendors  or  businesses  operating  out  of 
the  State  Farmers’  Market  in  Forest  Park 
who  solicit  orders  and  make  deliveries 
within  the  City  of  Forest  Park  could  con¬ 
ceivably  be  required  to  obtain  a  business 
license  from  the  City  of  Forest  Park  pro¬ 
vided  the  vendors  or  businesses  were  not 
exempt  under  O.C.G.A.  §  48-5-356.  1988 
Op.  Att’y  Gen.  No.  88-8. 

Businesses  or  vendors  operating  out  of 
the  State  Farmers’  Market  in  Forest  Park 
who  solicit  orders  and  subsequently  make 
deliveries  in  municipalities  other  than  the 
City  of  Forest  Park  would  be  exempt  from 
any  municipal  license  fee  provided  that 
the  businesses  or  vendors  do  not  fall  out¬ 
side  the  exceptions  created  in  O.C.G.A. 
§§  48-5-354  and  48-5-356.  1988  Op.  Att’y 
Gen.  No.  88-8. 


Determination  of  validity  of  tax.  — 

Validity  of  a  municipal  tax  upon  the  busi¬ 
ness  of  chicken  raising  must  be  deter¬ 
mined  from  a  study  of  the  ordinance  in 
question,  considered  in  the  light  of  restric¬ 
tions  upon  municipal  taxation  of  agricul¬ 
tural  products.  1970  Op.  Att’y  Gen.  No. 
U70-90. 

As  long  as  an  egg  producer  comes 
within  the  conditions  of  this  statute  a 

municipality  would  be  without  authority 
to  impose  any  tax  upon  such  a  producer. 
1963-65  Op.  Att’y  Gen.  p.  63. 

Exemption  of  farm  products  stored 
by  the  federal  government.  —  As  farm 
products  within  the  hands  of  the  producer, 
within  the  year  next  after  their  produc¬ 
tion,  and  all  property  within  the  scope  of 
federal  ownership  are  exempt  from  taxa¬ 
tion,  farm  products  owned  by  the  producer 
and  stored  by  the  federal  government  are 
not  within  the  classification  of  properties 
taxable  by  a  municipal  corporation. 
1963-65  Op.  Att’y  Gen.  p.  238. 


48-5-357.  Frontage  owned  by  state  or  subdivisions  abutting 
streets  or  sidewalks  treated  as  owned  by  individuals 
for  purpose  of  assessment  for  improvements;  designa¬ 
tion  of  signers. 

Whenever  the  owners  of  land  abutting  on  any  street  or  sidewalk 
petition  to  have  the  street  or  sidewalk  improved  and  the  state  or  any  of 
its  political  subdivisions  is  the  owner  of  property  abutting  on  the  street, 
the  frontage  owned  by  the  state  or  political  subdivision  shall  be  counted 
as  if  owned  by  an  individual  and  shall  be  treated  as  if  owned  by  an 
individual  for  the  purposes  of  assessment.  When  the  state  is  the  owner 
of  the  property,  the  Governor  may  sign  the  application  for  and  in  behalf 
of  the  state.  When  a  county  is  the  owner  of  the  property,  the  county 
governing  authority  may  sign  in  behalf  of  the  county.  When  a  munici¬ 
pality  is  the  owner  of  the  property,  the  mayor  of  the  municipality  where 
the  property  is  located  may  sign  in  behalf  of  the  municipality.  (Ga.  L. 
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1906,  p.  119,  §  1;  Civil  Code  1910,  §  871;  Code  1933,  §  92-4202;  Code 
1933,  §  91A-1509,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

JUDICIAL  DECISIONS 

Applicability.  —  Statute  has  no  appli-  improved.  City  of  LaGrange  v.  Troup 
cation  except  whenever  the  abutting  own-  County,  132  Ga.  384,  64  S.E.  267,  16  Ann. 
ers  of  any  street  or  sidewalk  in  the  state  Cas.  885  (1909). 
petition  to  have  the  street  or  sidewalk 

OPINIONS  OF  THE  ATTORNEY  GENERAL 


Sovereign  immunity  of  the  state.  — 

So  important  a  sovereign  right  as  the 
state’s  immunity  from  suit  should  not  and 
could  not  be  relinquished  without  a  clear, 
unambiguous,  and  unequivocal  Act  of  the 
General  Assembly.  This  statute  is  ambig¬ 
uous,  and  the  state’s  immunity  from  suits 
is  not  sufficiently  expressed  and  specific  to 
rule  that  the  state’s  immunity  has  been 
removed.  1948-49  Op.  Att’y  Gen.  p.  344. 

State’s  liability  for  paving  assess¬ 
ments.  —  General  Assembly  intended 
and  did  in  fact  fix  the  state’s  liability  for 
paving  assessments  when  the  paving  is 
done  as  a  result  of  a  petition;  the  liability 
is  fixed  at  the  same  rate  as  that  of  indi¬ 
viduals.  1948-49  Op.  Att’y  Gen.  p.  344. 


When  state  liable  for  paving  assess¬ 
ments.  —  State’s  property  is  not  subject 
to  assessment  for  street  improvements  in 
the  absence  of  the  state’s  assent  or  a 
petition  by  the  state  for  such  improve¬ 
ments.  1963-65  Op.  Att’y  Gen.  p.  744. 

State’s  authority  to  pay  for  paving 
property  abutting  its  property.  — 
State  may  not,  without  legislative  author¬ 
ity,  pay  a  municipality  for  the  cost  of 
paving  property  abutting  that  of  the  state. 
1948-49  Op.  Att’y  Gen.  p.  347. 

Department  of  Transportation  may 
not  reimburse  a  municipality  for  pav¬ 
ing  already  done  on  property  abutting 
that  of  the  state.  1948-49  Op.  Att’y  Gen.  p. 
347. 


RESEARCH  REFERENCES 


C.J.S.  —  64  C.J.S.,  Municipal  Corpora¬ 
tions,  §  1492. 

48-5-358.  Executions  for  collection  of  assessments  for  paving 
streets,  laying  sewers,  or  other  improvements;  sales  at 
public  auction;  right  of  redemption. 

Each  municipality  may  enforce  the  collection  of  any  amount  due  or  to 
become  due  for  paving  streets  or  alleys,  laying  sewers  and  drains,  or 
cleaning  or  repairing  privy  vaults  by  execution  issued  by  the  municipal 
finance  officer  against  the  persons  who  owe  the  debts.  The  execution 
may  be  levied  by  the  marshal  on  the  real  property  of  the  owners  and, 
after  proceedings  as  in  cases  of  sales  for  municipal  taxes,  the  property 
may  be  sold  at  public  auction.  All  sales  under  execution  made  by 
municipalities  shall  be  subject  to  both  purchase  by  the  municipality 
and  the  right  of  redemption  by  the  owner  after  sale.  (Ga.  L.  1884-85,  p. 
148,  §  1;  Civil  Code  1895,  §  723;  Civil  Code  1910,  §  869;  Code  1933, 
§  92-4201;  Code  1933,  §  91A-1508,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 
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Cross  references.  —  Execution,  levy, 
and  sale  on  unpaid  municipal  assess¬ 
ments  or  interest,  §  36-39-21. 


JUDICIAL  DECISIONS 


Rights  of  sheriff’s  sale  purchaser 
when  property  sold  for  unpaid  as¬ 
sessments.  —  Purchaser  of  real  property 
at  sheriff’s  sale  which  was  levied  upon 
and  sold  to  satisfy  two  fieri  facias  for 
unpaid  sewer  assessments  was  not  enti¬ 
tled  to  the  delivery  of  the  fieri  facias  with 
no  entry  of  satisfaction  as  well  as  a  sher¬ 
iff’s  deed  to  the  property,  but  instead  was 
entitled  either  to  a  sheriff’s  deed  which 
accurately  states  the  circumstances  of  the 
sale,  or  to  the  return  of  money  with  lawful 
interest.  West  v.  Stynchcombe,  253  Ga. 
135,  317  S.E.2d  541  (1984). 

Execution  subject  to  same  period  of 
limitations  as  tax  fi.  fa.  —  Afi.  fa.  issued 
by  a  city  is  in  the  nature  of  a  tax  fi.  fa.  and 
governed  by  the  same  procedure,  and 
must  be  taken  to  be  subject  to  the  same 
period  of  limitation.  Lewis  v.  Moultrie 
Banking  Co.,  36  Ga.  App.  347,  136  S.E. 
554,  cert,  denied,  36  Ga.  App.  825,  (1927). 

Assessments  not  abated  when  city 
accepts  work  of  paving  contractor.  — 
When  repaving  is  done  on  city  streets  and 
the  city  accepts  the  repaving,  and  by  rea¬ 
son  of  a  latent  defect  the  paving  becomes 
broken  and  cracked,  and  the  contractor 
repairs  the  pavement  under  contract,  and 
the  city  accepts  the  pavement  as  repaired, 
such  acceptance,  in  the  absence  of  fraud, 
is  binding  upon  the  property  owners.  The 


presence  of  such  defects  in  the  paving  will 
not  be  cause  for  abatement  of  the  balance 
of  the  installments  of  the  assessments  for 
the  cost  of  repaving  them  unpaid,  on  the 
ground  that  the  property  owners  have 
paid  all  that  the  repaving  is  worth.  Webb 
v.  City  of  Atlanta,  186  Ga.  430,  198  S.E.  50 
(1938). 

Authority  of  city  to  bid  and  pur¬ 
chase  at  sale.  —  When  city  was  autho¬ 
rized  to  pave  the  city’s  streets  and  assess 
the  costs  of  such  paving  against  abutting 
property,  the  law  must  be  read  into  the 
city’s  charter  and  the  city  may  bid  upon 
and  purchase  such  property  when  execu¬ 
tion,  levy,  and  sale  were  necessary  to 
collect  the  assessment.  City  of  Valdosta  v. 
Ousley,  175  Ga.  775,  166  S.E.  195  (1932). 

Manner  in  which  and  by  whom 
property  redeemed.  —  Realty  which 
has  been  levied  upon  and  sold  under  a  fi. 
fa.  for  municipal  paving  may  be  redeemed 
by  the  owner,  the  owner’s  grantee  in  a 
security  deed,  or  a  mortgagee,  as  well  as 
others  having  an  interest  in  the  property, 
upon  paying  or  tendering  to  pay  to  the 
purchaser,  within  12  months,  the  pur¬ 
chase  price,  with  a  premium  of  10  percent 
from  the  date  of  the  sale  to  the  date  of  the 
offer  to  redeem.  Hopkins  v.  Chatham 
Phoenix  Nat’l  Bank  &  Trust  Co.,  174  Ga. 
136,  162  S.E.  521  (1932). 


RESEARCH  REFERENCES 


C.J.S.  —  33  C.J.S.,  Executions,  §§  61  et 
seq.,  131  et  seq.  64A  C.J.S. ,  Municipal 
Corporations,  §  2074  et  seq. 

ALR.  —  One  in  adverse  possession  as 
within  class  of  persons  entitled  to  redeem 
from  tax  sale,  164  ALR  1285. 


Property  owner’s  liability  for  unpaid 
.  taxes  following  acquisition  of  property  by 
another  at  tax  sale,  100  ALR3d  593. 
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48-5-359.  Sale  of  property  for  taxes  due  municipality;  purchase 
and  sale  by  municipality;  recitals  in  tax  deeds 
prima-facie  correct;  distribution  and  retention  of  pro¬ 
ceeds  of  sale. 

(a)  The  time,  place,  and  manner  of  the  sale  of  real  and  personal 
property  for  taxes  due  municipalities  shall  be  the  same  as  that  provided 
by  law  for  sheriffs’  sales  for  state  and  county  taxes.  A  sale  for  taxes  due 
may  be  conducted  by  the  marshal  or  duly  authorized  officer  of  the 
municipality  and  may  be  held  in  the  council  chamber  or  the  usual  place 
of  meeting  of  the  governing  authority  of  the  municipality. 

(b)  If,  during  any  sale  of  property  by  a  municipality  for  taxes  due  and 
after  the  property  has  been  offered  a  reasonable  time,  no  one  present  at 
the  sale  bids  an  amount  for  the  property  being  sold  which  is  as  much  as 
the  total  of  the  tax  due  plus  the  officer’s  cost  due  on  the  sale,  then  any 
duly  appointed  officer  or  agent  of  the  municipality  may  purchase  the 
property  for  the  municipality.  If  the  municipality  purchases  property  at 
a  sale,  the  marshal  or  other  officer  conducting  the  sale  shall  make  to  the 
municipality  a  deed  to  the  property  sold  and  shall  deliver  the  deed  to 
the  officer  designated  by  the  municipality  to  receive  it.  Title  acquired  by 
a  municipality  at  a  tax  sale  by  a  deed  issued  pursuant  to  the  sale  shall 
be  as  perfect,  valid,  and  binding,  after  the  period  provided  for  redemp¬ 
tion  by  the  owner  has  elapsed  and  there  is  no  redemption  by  the  owner, 
as  if  purchased  by  any  person  other  than  the  municipality.  The  marshal 
or  other  duly  authorized  officer  conducting  the  sale  shall  put  the 
municipality,  through  any  officer  or  person  the  municipality  designates, 
in  possession  of  the  property  so  sold. 

(c)  Property  acquired  by  a  municipality  pursuant  to  subsection  (b)  of 
this  Code  section  may  be  divested  or  alienated  by  the  municipality  only 
by  public  sale  of  the  property  to  the  highest  bidder.  However,  when  it  is 
clearly  shown  to  the  municipal  governing  authority  that  returned  or 
unreturned  property  has  been  sold  and  purchased  by  the  governing 
authority  to  protect  both  the  taxes  of  the  municipality  and  the  cost  of 
collecting  such  taxes  and  that  the  governing  authority  has  not  parted 
with  title  to  the  property,  the  governing  authority  may  quitclaim  the 
property  by  unanimous  vote  to  the  owner  of  the  property  at  the  time  of 
purchase  by  the  governing  authority  or  to  the  owner’s  administrators, 
executors,  heirs,  or  assigns  upon  payment  of  all  taxes  which  are  due  on 
the  property  and  all  costs  due  by  reason  of  the  sale. 

(d)  Each  municipality  may  pass  appropriate  ordinances  and  bylaws 
to  carry  into  effect  this  Code  section. 

(e)  The  recitals  in  a  deed  under  a  sale  for  municipal  taxes  shall  be 
prima-facie  evidence  of  the  facts  recited  in  the  deed. 

(f)  The  marshal  of  a  municipality  and  other  officers  of  the  munici¬ 
pality  whose  duty  it  is  to  collect  the  taxes  and  other  revenues  of  the 
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municipality  by  levy  and  sale  shall  be  subject  to  be  ruled  for  money  in 
the  hands  of  the  officer  arising  from  the  public  sale  of  any  property 
pursuant  to  process  issued  by  the  municipality.  Action  pursuant  to  this 
Code  section  may  be  taken  either  in  the  superior  court,  city  court,  or 
state  court  in  the  county  where  the  municipality  is  located  and  shall  be 
accomplished  in  the  same  manner  as  sheriffs  and  constables  are  ruled 
for  the  distribution  of  money  coming  into  their  hands  from  the  sale  of 
any  property. 

(g)  When  an  execution  is  placed  in  the  hands  of  the  marshal  or  other 
selling  officer  of  any  municipality  with  written  notice  to  retain  the 
proceeds  arising  from  the  sale  of  any  property  of  the  defendant  in  fi.  fa., 
the  marshal  or  other  selling  officer,  after  first  paying  to  the  municipality 
the  amount  due  on  the  process  under  which  the  sale  was  made,  shall 
retain  the  balance  of  the  funds  in  his  hands  until  he  is  ordered  by  the 
court  first  acquiring  jurisdiction  under  proper  proceedings  to  pay  out 
the  funds.  (Ga.  L.  1877,  p.  125,  §§  1-4;  Code  1882,  §§  3656a,  3656c, 
3656d,  3656e;  Civil  Code  1895,  §§  732,  734,  735,  736,  738;  Ga.  L.  1900, 
p.  81,  §§  1,  2;  Ga.  L.  1901,  p.  23,  §  1;  Ga.  L.  1904,  p.  52,  §  1;  Ga.  L. 
1906,  p.  32,  §  1;  Civil  Code  1910,  §§  879,  881,  882,  883,  885,  911,  912; 
Code  1933,  §§  92-4401,  92-4403,  92-4404,  92-4405,  92-4407,  92-4408, 
92-4409;  Ga.  L.  1939,  p.  226,  §  1;  Code  1933,  §  91A-1511,  enacted  by 
Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1983,  p.  884,  §  3-35.) 

History  of  Code  section.  —  This  Code  sion  in  Johnson  v.  Phillips  &  Co.,  89  Ga. 
section  is  partially  derived  from  the  deci-  286,  15  S.E.  368  (1892). 

JUDICIAL  DECISIONS 


“Time,  place,  and  manner  of  sale” 
does  not  embrace  advertisement  of 
sale.  —  Words  “time,  place,  and  manner 
of  sale”  do  not  embrace  the  newspaper  in 
which  the  sale  is  to  be  advertised.  Conse¬ 
quently,  the  statute  does  not  require  that 
sales  for  municipal  taxes  shall  be  adver¬ 
tised  in  the  same  newspaper  in  which  the 
sheriff’s  sales  for  city  and  county  taxes  are 
advertised.  Bacon  v.  Mayor  of  Savannah, 
86  Ga.  301,  12  S.E.  580  (1890); 

Scheurman  v.  City  of  Columbus,  106  Ga. 
34,  31  S.E.  787  (1898). 

Proper  notice.  —  Even  if  the  docu¬ 
ments  from  the  sheriff’s  office  notifying  a 
property  owner  of  a  tax  sale  were  not 
properly  authenticated,  that  would  not 
render  the  tax  sale  or  the  deed  therefrom 
void;  the  owner’s  claim  that  a  buyer  failed 
to  properly  provide  notice  of  foreclosure  of 
the  owner’s  right  of  redemption  because 
the  notification  was  delivered  by  a  private 


process  server  rather  than  the  sheriff  had 
been  rejected.  Davis  v.  Harpagon  Co., 
LLC,  281  Ga.  250,  637  S.E.2d  1  (2006). 

Sufficiency  of  advertisement.  — -  Un¬ 
der  a  provision  in  a  city  charter  declaring 
that  tax  sales  shall  be  advertised  for  30 
days,  one  insertion  of  the  advertisement  of 
such  a  sale  in  each  calendar  week  during 
the  period  of  30  days  immediately  preced¬ 
ing  the  day  of  sale  will  suffice,  provided 
the  first  insertion  appeared  at  least  30 
days  before  the  sale.  Montford  v.  Allen, 
111  Ga.  18,  36  S.E.  305  (1900). 

Advertisement  of  marshal’s  sale  in 
Sunday  newspaper.  —  Publication  of 
the  advertisement  of  a  marshal’s  sale  for 
taxes  in  a  newspaper  appearing  on  Sun¬ 
day  is  not  legal,  and  the  sale  thereunder 
passes  no  title.  Sawyer  v.  Cargile,  72  Ga. 
290  (1884). 

Notice  provision  in  city  charter 
must  be  strictly  followed.  —  As  regards 
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the  effect  of  a  failure  properly  to  advertise, 
there  is  a  distinction  to  be  drawn  between 
tax  sales  had  in  pursuance  of  the  general 
law  of  the  state  and  those  had  in  pursu¬ 
ance  of  a  provision  in  a  municipal  charter. 
In  the  former,  the  law  in  reference  to 
notice  is  merely  directory,  and  purchasers 
at  such  sales,  if  themselves  without  fault, 
will  be  protected;  whereas  a  provision  of  a 
city  charter  prescribing  the  time  for  giving 
notice  of  a  municipal  tax  sale  must  be 
strictly  complied  with,  or  the  sale  will  be 
void  even  as  against  an  innocent  pur¬ 
chaser.  Montford  v.  Allen,  111  Ga.  18,  36 
S.E.  305  (1900). 

City  clerk  unauthorized  to  post¬ 
pone  tax  sale  or  grant  indulgence  to 
defendant  in  execution.  —  When,  un¬ 
der  a  city  charter,  it  is  the  duty  of  the 
marshal  to  collect  executions  for  taxes  and 
conduct  sales  thereunder,  the  city  clerk 
has  no  authority  to  postpone  a  tax  sale  or 
grant  indulgence  to  the  defendant  in  the 
tax  execution,  the  taxpayer  would  rely  on 
the  execution  at  the  taxpayer’s  peril,  and 
such  an  arrangement  would  not  invali¬ 
date  the  sale,  even  if  made.  Montford  v. 
Allen,  111  Ga.  18,  36  S.E.  305  (1900). 

Procedure  when  taxpayer  admit¬ 
tedly  owes  part  of  tax  complained  of. 
—  One  seeking  relief  from  excessive  tax 
levies,  but  admitting,  either  expressly  or 
by  necessary  implication,  that  one  owes 
part  of  the  tax  covered  by  such  executions, 
must  pay  or  offer  to  pay  the  amount  of  the 
taxes  admitted  to  be  due,  in  order  to 
obtain  the  relief  sought;  this  rule  also 
applies  to  those  seeking  relief  from  exces¬ 
sive  levies  by  municipal  authorities.  Lowe 
v.  City  of  Atlanta,  191  Ga.  76,  11  S.E. 2d 
891  (1940). 

Authority  of  city  to  bid  and  pur¬ 
chase  at  sale.  —  When  city  was  autho¬ 
rized  to  pave  the  city’s  streets  and  assess 
costs  of  such  paving  against  abutting 
property,  the  law  must  be  read  into  the 
city’s  charter  and  the  city  may  bid  upon 
and  purchase  such  property  when  execu¬ 
tion,  levy,  and  sale  were  necessary  to 
collect  the  assessments.  City  of  Valdosta  v. 
Ousley,  175  Ga.  775,  166  S.E.  195  (1932). 

Valid  tax  sale.  —  Buyer  provided  suf¬ 
ficient  evidence  that  a  tax  sale  took  place 
as  the  tax  sale  deed  was  appropriately 


signed  by  the  sheriff;  a  valid  fiere  facias  (fi 
fa)  was  issued  by  the  county  as  the  tax 
commissioner  appropriately  attached  the 
commissioner’s  signature  to  the  fi  fa.  Da¬ 
vis  v.  Harpagon  Co.,  LLC,  281  Ga.  250, 
637  S.E. 2d  1  (2006). 

Title  acquired  by  city  subject  to 
lien  of  special  assessment.  —  Title  ac¬ 
quired  by  the  city  at  a  tax  sale  is  the  same 
as  that  any  individual  would  have  ob¬ 
tained;  that  is,  the  city  obtains  title  sub¬ 
ject  to  the  lien  of  the  special  assessment. 
The  city  is  authorized  to  convey  no  better 
title  than  it  holds.  The  city  may  not  by 
merely  reselling  the  property  divest  the 
lien  of  the  assessment  for  to  allow  this 
would  provide  a  method  for  vitiating  the 
provision  making  this  lien  coequal  with 
the  lien  of  other  taxes.  Steele  v.  City  of 
Waycross,  190  Ga.  816,  10  S.E. 2d  867 
(1940). 

Manner  in  which  and  by  whom 
property  redeemed.  —  Realty  which 
has  been  levied  upon  and  sold  under  a  fi. 
fa.  for  municipal  paving  may  be  redeemed 
by  the  owner,  the  owner’s  grantee  in  a 
security  deed,  or  a  mortgagee,  as  well  as 
others  having  an  interest  in  the  property, 
upon  paying  or  tendering  to  pay  to  the 
purchaser,  within  12  months,  the  pur¬ 
chase  price,  with  a  premium  of  10  percent 
from  the  date  of  the  sale  to  the  date  of  the 
offer  to  redeem.  Hopkins  v.  Chatham 
Phoenix  Nat’l  Bank  &  Trust  Co.,  174  Ga. 
136,  162  S.E.  521  (1932). 

Summary  judgment  properly  de¬ 
nied.  —  Special  master  did  not  err  in 
finding  that  a  fact  question  remained  as  to 
whether  a  proper  levy  of  the  property 
occurred  in  accordance  with  O.C.G.A. 
§  9-13-12  as  deposition  testimony  from 
representatives  of  the  sheriff’s  office 
raised  significant  questions  as  to  whether 
required  entries  of  the  levy,  including  the 
necessary  description  of  the  property, 
were  appropriately  made  on  the  writ  of 
execution,  or  fiere  facias,  and  in  the  sher¬ 
iff’s  records;  on  the  other  hand,  however, 
the  buyer  presented  a  tax  sale  deed  that 
recited  that  the  formalities  required  for  a 
levy  had  been  honored,  thereby  providing 
evidence  that  some  seizure  of  the  property 
had  occurred.  Davis  v.  Harpagon  Co., 
LLC,  281  Ga.  250,  637  S.E.2d  1  (2006). 
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OPINIONS  OF  THE  ATTORNEY  GENERAL 


City  official  may  not  bid  on  own 
behalf.  —  It  would  not  be  legal  for  a  city 
official  to  bid  for  the  official’s  own  private 
use  at  public  sales  conducted  by  the  city  as 


the  city  is  itself  authorized  to  make  pur¬ 
chases  in  the  city’s  own  behalf.  1952-53 
Op.  Att’y  Gen.  p.  386. 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State 
and  Local  Taxation,  §§  807,  820,  833,  857. 

C.J.S.  - —  64A  C.J.S.,  Municipal  Corpo¬ 
rations,  §  2430  et  seq.  85  C.  J.S.,  Taxation, 
§§  1221  et  seq.,  1539  et  seq. 


ALR.  —  Tax  deed  and  recitals  therein 
as  evidence  of  regularity  of  tax  proceed¬ 
ings  as  to  advertising  and  notice  of  sale, 
and  as  to  time,  manner,  and  place  of  sale, 
30  ALR  8;  88  ALR  264. 


48-5-359.1.  Contract  with  county  tax  commissioner  to  assess 
and  collect  municipal  taxes  and  prepare  tax  digest. 


(a)(1)(A)  This  paragraph  shall  apply  to  a  county  which  has  fewer 
than  50,000  tax  parcels  within  such  county. 

(B)  Any  county  and  any  municipality  wholly  or  partially  located 
within  such  county  may  contract,  subject  to  approval  by  the  tax 
commissioner  of  the  county,  for  the  tax  commissioner  to  prepare  the 
tax  digest  for  such  municipality;  to  assess  and  collect  municipal 
taxes  in  the  same  manner  as  county  taxes;  and,  for  the  purpose  of 
collecting  such  municipal  taxes,  to  invoke  any  remedy  permitted 
for  collection  of  municipal  taxes.  Any  contract  authorized  by  this 
subsection  between  the  county  governing  authority  and  a  munici¬ 
pality  shall  specify  an  amount  to  be  paid  by  the  municipality  to  the 
county  which  amount  will  substantially  approximate  the  cost  to  the 
county  of  providing  the  service  to  the  municipality.  Notwithstand¬ 
ing  the  provisions  of  any  other  law,  the  tax  commissioner  is 
authorized  to  contract  for  and  to  accept,  receive,  and  retain 
compensation  from  the  municipality  for  such  additional  duties  and 
responsibilities  in  addition  to  that  compensation  provided  by  law  to 
be  paid  to  the  tax  commissioner  by  the  county. 

(2)(A)  This  paragraph  shall  apply  to  any  county  which  has  50,000 
or  more  tax  parcels  within  such  county. 

(B)  Any  county  and  any  municipality  wholly  or  partially  located 
within  such  county  may  contract  for  the  tax  commissioner  to 
prepare  the  tax  digest  for  such  municipality;  to  assess  and  collect 
municipal  taxes  in  the  same  manner  as  county  taxes;  and,  for  the 
purpose  of  collecting  such  municipal  taxes,  to  invoke  any  remedy 
permitted  for  collection  of  municipal  taxes.  Any  contract  authorized 
by  this  subsection  between  the  county  governing  authority  and  a 
municipality  shall  specify  an  amount  to  be  paid  by  the  municipality 


728 


48-5-359.1 


AD  VALOREM  TAXATION  OF  PROPERTY 


48-5-360 


to  the  county  which  amount  will  substantially  approximate  the  cost 
to  the  county  of  providing  the  service  to  the  municipality.  Notwith¬ 
standing  the  provisions  of  any  other  law,  the  tax  commissioner  is 
authorized  to  accept,  receive,  and  retain  compensation  from  the 
county  for  such  additional  duties  and  responsibilities  in  addition  to 
that  compensation  provided  by  law  to  be  paid  to  the  tax  commis¬ 
sioner  by  the  county 

(b)  With  respect  to  any  county  for  which  the  office  of  tax  commis¬ 
sioner  has  not  been  created,  any  reference  in  subsection  (a)  of  this  Code 
section  to  the  tax  commissioner  shall  be  deemed  to  refer  to  the  tax 
receiver  and  the  tax  collector.  (Code  1981,  §  48-5-359.1,  enacted  by  Ga. 
L.  1988,  p.368,  §  1;  Ga.  L.  1999,  p.  557,  §  1;  Ga.  L.  2007,  p.  365,  §  1/HB 
486.) 

Editor’s  notes.  —  Ga.  L.  1999,  p.  557,  Law  reviews.  —  For  survey  article  on 
§  3,  not  codified  by  the  General  Assembly,  local  government  law,  see  59  Mercer  L. 
provides  that  the  amendment  to  this  Code  Rev.  285  (2007). 
section  is  applicable  to  all  tax  years  begin¬ 
ning  on  or  after  January  1,  2000. 

48-5-360.  Issuance  and  service  of  summons  of  garnishment 
against  person  holding  property  of  defendant  owing 
municipal  taxes;  entries  on  execution  and  returns; 
proceedings. 

(a)  When  any  finance  officer  or  other  person  authorized  to  collect  the 
taxes  due  any  municipality  can  find  no  property  of  the  defendant  on 
which  to  levy  a  tax  execution,  he  shall  make  an  entry  to  that  effect  on 
the  execution  and  may  then  issue  summons  of  garnishment  without 
making  affidavit  or  giving  bond  against  any  person  who  he  believes  is 
indebted  to  the  defendant  or  who  he  believes  has  property,  money,  or 
effects  of  the  defendant  in  his  hands.  The  summons  of  garnishment 
shall  be  served  by  the  finance  officer,  other  tax  collector,  sheriff,  or  any 
constable  of  the  county  in  which  the  garnishee  resides  at  least  15  days 
before  the  sitting  of  the  superior  court  or  city  court  of  the  county  in 
which  the  municipality  is  located  and  shall  be  returned  to  such 
appropriate  court. 

(b)  The  finance  officer  or  other  person  authorized  to  collect  taxes 
shall  enter  on  the  execution  the  name  of  the  person  garnished  and  shall 
return  the  execution  to  the  court.  The  subsequent  proceedings  on  the 
garnishment  shall  be  the  same  as  on  garnishments  in  cases  when 
judgment  has  been  obtained.  (Ga.  L.  1890-91,  p.  53,  §§  1,  2;  Civil  Code 
1895,  §§  729,  730;  Civil  Code  1910,  §§  876,  877;  Code  1933, 
§§  92-4301,  92-4302;  Code  1933,  §  91A-1510,  enacted  by  Ga.  L.  1978, 
p.  309,  §  2.) 
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RESEARCH  REFERENCES 

C.J.S.  —  33  C.J.S.,  Executions,  §  61  et  §§  2427,  2428.  85  C.J.S.,  Taxation, 

seq.  38  C.J.S. ,  Garnishment,  §  19  et  seq.  §  1160  et  seq. 

64A  C.J.S.,  Municipal  Corporations, 

48-5-361.  Applicability  to  counties. 

Nothing  contained  in  this  article  shall  be  construed  to  apply  to  any 
county  unless  application  to  counties  is  expressly  provided  in  a  partic¬ 
ular  provision  of  this  article.  (Ga.  L.  1877,  p.  125,  §  5;  Code  1882, 
§  3656f;  Civil  Code  1895,  §  737;  Civil  Code  1910,  §  884;  Code  1933, 
§  92-4406;  Code  1933,  §  91A-1512,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

ARTICLE  7 

MISCELLANEOUS  LOCAL  ADMINISTRATIVE  PROVISIONS 

Law  reviews.  —  For  article,  “Proce-  Tax  Appeals,”  see  26  Ga.  St.  B.  J.  98 
dure  and  Problems  in  Georgia  Ad  Valorem  (1990). 

OPINIONS  OF  THE  ATTORNEY  GENERAL 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  opinions 
under  former  Code  1933,  Ch.  92-39A  are 
included  in  the  annotations  for  this  arti¬ 
cle. 

Payment  of  ad  valorem  property 
taxes  would  not  prejudice  a  taxpay¬ 
er’s  appeal  brought  pursuant  to  former 


Code  1933,  §  92-6912  (see  now  O.C.G.A. 
§  48-5-311).  If  successful  in  such  an  ap¬ 
peal  the  taxpayer  would  be  entitled  to  a 
refund  under  the  provisions  of  former 
Code  1933,  Ch.  92-39A  (see  now  O.C.G.A. 
§  48-5-380).  1975  Op.  Att’y  Gen.  No. 
75-55  (decided  under  former  Code  1933, 
Ch.  92-39A). 


48-5-380.  Refunds  of  taxes  and  license  fees  by  counties  and 
municipalities;  time  and  manner  of  filing  claims  and 
actions  for  refund;  authority  to  approve  or  disapprove 
claims. 


(a)  As  provided  in  this  Code  section,  each  county  and  municipality 
shall  refund  to  taxpayers  any  and  all  taxes  and  license  fees: 

(1)  Which  are  determined  to  have  been  erroneously  or  illegally 
assessed  and  collected  from  the  taxpayers  under  the  laws  of  this  state 
or  under  the  resolutions  or  ordinances  of  any  county  or  municipality; 
or 


(2)  Which  are  determined  to  have  been  voluntarily  or  involuntarily 
overpaid  by  the  taxpayers. 

(a.l)  If  property  owners  have  been  billed  and  have  remitted  property 
tax  payments  to  either  a  county  or  a  municipality  based  on  the  fair 
market  value  of  the  land  and  subsequently  the  fair  market  value  of 
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such  land  is  reduced  on  an  appeal,  then  the  county  or  the  municipality 
shall  reimburse  the  property  owner  the  difference  between  tax  remitted 
and  the  final  tax  owed  for  each  year  in  which  the  incorrect  fair  market 
value  of  the  land  was  used  in  the  calculations. 

(b)  Any  taxpayer  from  whom  a  tax  or  license  fee  was  collected  who 
alleges  that  such  tax  or  license  fee  was  collected  illegally  or  erroneously 
may  file  a  claim  for  a  refund  with  the  governing  authority  of  the  county 
or  municipality  at  any  time  within  one  year  or,  in  the  case  of  taxes, 
three  years  after  the  date  of  the  payment  of  the  tax  or  license  fee  to  the 
county  or  municipality.  The  claim  for  refund  shall  be  in  writing  and 
shall  be  in  the  form  and  shall  contain  the  information  required  by  the 
appropriate  governing  authority.  The  claim  shall  include  a  summary 
statement  of  the  grounds  upon  which  the  taxpayer  relies.  In  the  event 
the  taxpayer  desires  a  conference  or  hearing  before  the  governing 
authority  in  connection  with  any  claim  for  a  refund,  the  taxpayer  shall 
so  specify  in  writing  in  the  claim.  If  the  claim  conforms  to  the 
requirements  of  this  Code  section,  the  governing  authority  shall  grant 
a  conference  at  a  time  specified  by  the  governing  authority.  The 
governing  authority  shall  consider  information  contained  in  the  tax¬ 
payer’s  claim  for  a  refund  and  such  other  information  as  is  available. 
The  governing  authority  shall  approve  or  disapprove  the  taxpayer’s 
claim  and  shall  notify  the  taxpayer  of  its  action.  In  the  event  any  claim 
for  refund  is  approved,  the  governing  authority  shall  proceed  under 
subsection  (a)  of  this  Code  section  to  give  effect  to  the  terms  of  that 
subsection.  No  refund  provided  for  in  this  Code  section  shall  be 
assignable.  Submitting  a  request  for  refund  to  the  governing  authority 
is  not  a  prerequisite  to  bringing  suit. 

(c)  The  filing  of  a  request  for  a  refund  with  the  governing  authority 
under  subsection  (b)  of  this  Code  section  shall  act  to  stay  the  time 
period  for  initiating  suit  for  a  refund.  Following  the  filing  of  a  request 
for  refund  with  the  governing  authority,  no  suit  may  be  commenced 
until  the  earlier  of  the  governing  authority’s  denial  of  the  request  for 
refund  or  the  expiration  of  90  days  from  the  date  of  filing  the  claim. 
Alternatively,  any  taxpayer  may  forgo  requesting  a  refund  from  the 
governing  authority  under  subsection  (b)  of  this  Code  section  and  elect 
to  proceed  directly  to  filing  suit. 

(d)  Any  refunds  approved  or  allowed  under  this  Code  section  shall  be 
paid  from  funds  of  the  county,  the  municipality,  the  county  board  of 
education,  the  state,  or  any  other  entity  to  which  the  taxes  or  license 
fees  were  originally  paid.  Refunds  shall  be  paid  within  60  days  of  the 
approval  of  the  taxpayer’s  claim  or  within  60  days  of  the  entry  of  a  final 
decision  in  any  action  for  a  refund. 

(e)  The  governing  authority  of  any  county,  by  resolution,  and  the 
governing  authority  of  any  municipality,  by  ordinance,  shall  adopt  rules 
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and  regulations  governing  the  administration  of  this  Code  section  and 
may  delegate  the  administration  of  this  Code  section,  including  the 
approval  or  disapproval  of  claims  where  the  reason  for  the  claim  is 
based  on  an  obvious  clerical  error,  to  an  appropriate  department  in  local 
government.  In  disputed  cases  where  there  is  no  obvious  error,  the 
approval  or  disapproval  of  claims  may  not  be  delegated  by  the  govern¬ 
ing  authority. 

(f)  Nothing  contained  in  subsections  (b)  or  (c)  of  this  Code  section 
shall  be  deemed  the  exclusive  remedy  to  seek  a  refund  nor  deprive 
taxpayers  of  the  right  to  seek  a  refund  mandated  by  subsection  (a)  by 
any  other  cause  of  action  available  at  law  or  equity. 

(g)  Under  no  circumstances  may  a  suit  for  refund  be  commenced 
more  than  five  years  from  the  date  of  the  payment  of  taxes  or  fees  at 
issue.  (Code  1933,  §§  92-3901a,  92-3902a,  92-3903a,  92-3904a, 
92-3905a,  enacted  by  Ga.  L.  1975,  p.  774,  §  1;  Ga.  L.  1978,  p.  928,  §  1; 
Code  1933,  §  91A-1601,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L. 
1979,  p.  5,  §  46;  Ga.  L.  1980,  p.  463,  §  2;  Ga.  L.  2010,  p.  1104,  §  7-1/SB 
346;  Ga.  L.  2014,  p.  672,  §  5/HB  755.) 

Law  reviews.  —  For  annual  survey  of  For  note  as  to  the  voluntary  payment 
state  and  local  taxation,  see  38  Mercer  L.  doctrine  in  Georgia,  see  16  Ga.  L.  Rev.  893 
Rev.  337  (1986).  For  survey  article  on  real  (1982). 
property  law,  see  67  Mercer  L.  Rev.  193 
(2015). 


JUDICIAL  DECISIONS 


City  tax  against  airlines  illegal.  — 

City  tax  assessments  against  an  airline, 
based  on  either  the  total  gross  receipts  of 
the  business  or  on  the  total  number  of 
employees,  are  illegal  under  49  U.S.C. 
§  1513,  and  the  airline  is  entitled  to  a 
refund  under  O.C.G.A.  §  48-5-380  for  the 
payments  the  airline  timely  claimed.  City 
of  College  Park  v.  Atlantic  S.E.  Airlines, 
194  Ga.  App.  637,  391  S.E.2d  460  (1990). 

Appeal  process  under  §  48-5-311 
distinguished.  —  While  the  appeal  pro¬ 
cess  of  O.C.G.A.  §  48-5-311  is  available  to 
address  any  asserted  error  in  an  ad  va¬ 
lorem  real  property  tax  assessment,  the 
refund  process  established  by  O.C.G.A. 
§  48-5-380  is  intended  only  to  correct  er¬ 
rors  of  fact  or  law  which  have  resulted  in 
erroneous  or  illegal  taxation.  Gwinnett 
County  v.  Gwinnett  I  Ltd.  Partnership, 
265  Ga.  645,  458  S.E.2d  632  (1995). 

Standing.  —  Because  the  taxpayer’s 
assignee  lacked  standing  to  claim  a  refund 


of  ad  valorem  taxes  allegedly  overpaid  by 
its  assignor,  the  trial  court  erred  in  find¬ 
ing  that  the  assignee  was  entitled  to  the 
refund;  as  a  result,  the  court  also  erred  in 
denying  the  respective  counties  summary 
judgment  on  the  issue.  Clayton  County  v. 
HealthSouth  Holdings,  Inc.,  288  Ga.  App. 
406,  654  S.E. 2d  143  (2007). 

Amount  of  assessment  not  proper 
matter  for  basis  of  refund  claim.  — 
Claim  for  refund  of  taxes  that  was  not 
based  on  any  inaccuracy  in  the  factual 
record  or  in  any  illegality  in  the  procedure 
used  to  reach  the  assessment,  but  on  a 
disagreement  with  the  amount  thereof 
was  not  one  cognizable  as  a  refund  action 
under  O.C.G.A.  §  48-5-380.  Gwinnett 
County  v.  Gwinnett  I  Ltd.  Partnership, 
265  Ga.  645,  458  S.E.2d  632  (1995); 
Parian  Lodge,  Inc.  v.  DeKalb  County,  225 
Ga.  App.  853,  485  S.E.2d  545  (1997);  Na¬ 
tional  Health  Network,  Inc.  v.  Fulton 
County,  228  Ga.  App.  584,  492  S.E.2d  333 
(1997). 
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City’s  occupation  tax  did  not  vio¬ 
late  commerce  clause.  —  City’s  occupa¬ 
tion  tax  did  not  violate  the  commerce 
clause  because  both  interstate  sellers  and 
businesses  selling  exclusively  within 
Georgia  were  charged  the  tax  based  on  the 
number  of  employees  within  the  city  and 
the  gross  receipts  from  sales  in  Georgia. 
GMC  v.  City  of  Doraville,  284  Ga.  689,  670 
S.E.2d  787  (2008). 

Taxpayer  need  not  comply  with  the 
appeal  procedure  provided  in 
O.C.G.A.  §  48-5-311(e)  prior  to  pro¬ 
ceeding  under  O.C.G.A.  §  48-5-380. 

Marconi  Avionics,  Inc.  v.  DeKalb  County, 
165  Ga.  App.  628,  302  S.E.2d  384  (1983). 

Failure  to  comply  with  O.C.G.A. 
§  48-5-311.  —  Corporate  taxpayers  were 
barred  from  seeking  refunds,  pursuant  to 
O.C.G.A.  §  48-5-380,  of  ad  valorem  taxes 
paid  on  vehicles  with  tax  situses  in  other 
states  because  the  taxpayers  failed  to  fol¬ 
low  the  appeal  procedures  provided  by 
O.C.G.A.  §  48-5-311.  DeKalb  County  v. 
Genuine  Parts  Co.,  225  Ga.  App.  376,  484 
S.E.2d  57  (1997). 

County  and  the  county  tax  commission 
were  entitled  to  summary  judgment  as  a 
matter  of  law  in  an  action  filed  by  a 
trucking  company  seeking  a  refund  for  ad 
valorem  taxes  the  company  paid  as  it  was 
undisputed  at  trial  that  the  company 
failed  to  timely  file  for  either  an  appor¬ 
tionment  in  two  subject  years,  as  required 
by  Ga.  Comp.  R.  &  Regs.  r.  560-11-7-.02, 
and  that  the  company  did  not  appeal  the 
company’s  ad  valorem  assessment  within 
45  days  of  the  assessment  in  either  year, 
pursuant  to  O.C.G.A.  §  48-5-311;  further¬ 
more,  O.C.G.A.  §  48-5-380,  which  allowed 
a  taxpayer  to  seek  a  refund  up  to  three 
years  after  paying  an  erroneous  or  illegal 
tax,  did  not  apply.  Trans  Link  Motor  Ex¬ 
press,  Inc.  v.  Dougherty  County,  265  Ga. 
App.  10,  592  S.E.2d  859  (2003). 

When  a  taxpayer  challenged  an  assess¬ 
ment,  but  paid  the  taxes,  the  taxpayer 
could  not  bring  an  action  in  the  courts  for 
a  declaratory  judgment  to  determine  the 
validity  of  the  assessment  until  the  tax¬ 
payer  exhausted  the  taxpayer’s  statutory 
administrative  options  under  either 
O.C.G.A.  §  48-5-311  or  O.C.G.A. 
§  48-5-380.  Wilmington  Trust  Co.  v. 
Glynn  County,  265  Ga.  App.  704,  595 
S.E.2d  562  (2004). 


Exhaustion  of  administrative  reme¬ 
dies.  —  In  a  tax  refund  class  action  under 
O.C.G.A.  §  48-5-380,  the  named  attor¬ 
neys  satisfied  the  administrative  exhaus¬ 
tion  requirement  for  an  entire  class  of 
attorneys;  the  named  attorneys  acted  for 
the  entire  class  pursuant  to  former 
O.C.G.A.  §  9-11-23  by  giving  the  City  of 
Atlanta  notice  of  the  tax  constitutionality 
claim  by  filing  administrative  and  civil 
actions,  and  permitting  recovery  only  to 
those  attorneys  with  the  foresight  to  have 
demanded  a  refund  was  untenable  in  a 
case  such  as  the  instant  one  that  involved 
a  matter  of  constitutional  import  and  an 
unconstitutional  ordinance  that  had  been 
relied  upon  to  improperly  collect  taxes. 
Barnes  v.  City  of  Atlanta,  281  Ga.  256,  637 
S.E.2d  4  (2006). 

Mandamus  appropriate.  —  O.C.G.A. 
§  48-5-380  does  not  provide  a  legally  ad¬ 
equate  remedy  to  a  taxpayer  who  has  been 
denied  the  long-term  preferential  assess¬ 
ment  that  may  be  accorded  rehabilitated 
historic  property  under  O.C.G.A. 
§  48-5-7.2,  and  thus  mandamus  is  an  ap¬ 
propriate  remedy.  Chatham  County  Bd.  of 
Tax  Assessors  v.  Emmoth,  278  Ga.  144, 
598  S.E.2d  495  (2004). 

Property  owners  filed  a  class  action  al¬ 
leging  that  a  county  had  improperly  recal¬ 
culated  property  taxes  without  affording 
taxpayers  the  required  statutory  notice 
and  the  opportunity  to  appeal  under 
O.C.G.A.  §  48-5-311.  Given  the  differ¬ 
ences  between  the  appeal  remedy  and  the 
refund  remedy  provided  by  O.C.G.A. 
§  48-5-380  —  as  well  as  the  possibility 
that  a  refund  action  might  not  be  avail¬ 
able  to  all  class  members  —  the  trial  court 
properly  determined  that  a  refund  action 
was  not  an  adequate  remedy  and  that 
equitable  relief  was  necessary  to  protect 
the  class  members’  right  to  pursue  the 
legal  remedy  provided  in  §  48-5-311. 
Fulton  County  Bd.  of  Tax  Assessors  v. 
Marani,  299  Ga.  App.  580,  683  S.E.2d  136 
(2009),  cert,  denied,  No.  S09C2072,  2010 
Ga.  LEXIS  18  (Ga.  2010). 

Justification  for  asserting  claim.  — 
General  Assembly  did  not  intend  to  make 
a  taxpayer’s  right  to  assert  a  claim  for  a 
tax  refund  contingent  on  a  prior  decision 
by  the  taxing  authority  or  some  unspeci¬ 
fied  appeals  tribunal  approving  a  nonex- 
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istent  claim.  Rather,  subsection  (b)  of 
O.C.G.A.  §  48-5-380  clearly  authorizes 
the  taxpayer  to  assert  a  claim  for  a  refund 
based  on  the  taxpayer’s  own  determina¬ 
tion  that  such  a  refund  is  warranted. 
Eastern  Air  Lines  v.  Fulton  County,  183 
Ga.  App.  891,  360  S.E.2d  425,  cert,  denied, 
183  Ga.  App.  906,  360  S.E.2d  425  (1987). 

County’s  inability  to  produce  a 
property  tax  card  in  response  to  discov¬ 
ery  requests  did  not  in  itself  show  a  fac¬ 
tual  inaccuracy  in  the  assessment  proce¬ 
dure.  National  Health  Network,  Inc.  v. 
Fulton  County,  228  Ga.  App.  584,  492 
S.E.2d  333  (1997). 

Zoning  issues.  —  Taxpayer’s  conten¬ 
tion  that  the  assessors  failure  to  consider 
zoning  conditions  in  making  an  assess¬ 
ment  raised  an  error  of  law  for  purposes  of 
O.C.G.A.  §  48-5-380,  even  though  such 
conditions  were  not  recorded  with  the 
superior  court  at  the  time  of  the  assess¬ 
ment.  Brian  Realty  Corp.  v.  DeKalb 
County,  229  Ga.  App.  209,  493  S.E.2d  595 
(1997). 

Nontaxability  of  property  proper 
grounds  for  seeking  refund  based  on 
improper  assessment.  —  There  is  noth¬ 
ing  in  the  statutory  scheme,  or  in  the 
procedure  for  appeals  from  property  tax 
assessments,  that  precludes  consideration 
of  the  taxability  or  nontaxability  of  prop¬ 
erty  if  that  forms  the  basis  of  the  allega¬ 
tion  that  the  property  was  erroneously  or 
illegally  assessed  or  that  there  was  an 
overpayment.  Marconi  Avionics,  Inc.  v. 
DeKalb  County,  165  Ga.  App.  628,  302 
S.E.2d  384  (1983). 

Valuation,  uniformity,  and  equal¬ 
ization  proper  matters  for  basis  of 
refund  claim.  —  Landowner’s  right  to 
recover  taxes  illegally  collected  over  a 
13-year  period  was  limited  to  three  years 
prior  to  the  filing  of  the  landowner’s  claim, 
even  though  the  county  did  not  admit  that 
the  county  was  not  entitled  to  the  taxes 
collected  until  just  before  the  claim  was 
filed,  since  the  landowner  had  suspected 
error  and  could  have  instituted  a  claim  for 
refund  earlier  but  failed  to  do  so.  Webb  v. 
Coweta  County,  178  Ga.  App.  170,  342 
S.E.2d  345  (1986). 

Failure  to  consider  factors  relevant 
to  fair  market  value  not  “erroneous.” 

—  County’s  alleged  failure  to  consider 


factors  listed  in  O.C.G.A.  §  48-5-2  that 
are  relevant  to  fair  market  value  does  not 
make  the  assessed  value  factually  inaccu¬ 
rate  and,  therefore,  erroneous.  National 
Health  Network,  Inc.  v.  Fulton  County, 
270  Ga.  724,  514  S.E.2d  422  (1999). 

Neither  taxpayer  brought  a  claim  for  an 
erroneous  or  illegal  tax  assessment  under 
the  refund  statute  since  the  taxpayers  did 
not  allege  that  the  counties  did  not  have 
authority  to  impose  the  tax,  committed  a 
clerical  error,  or  collected  a  wrongly  as¬ 
sessed  tax;  instead,  both  claims  consti¬ 
tuted  assertions  that  the  assessors,  al¬ 
though  using  correct  procedures,  did  not 
take  into  account  matters  which  the  tax¬ 
payer  believed  should  have  been  consid¬ 
ered  in  determining  the  assessed  value. 
National  Health  Network,  Inc.  v.  Fulton 
County,  270  Ga.  724,  514  S.E.2d  422 
(1999). 

Failure  to  indicate  fair  market 
value  on  return.  —  When  a  taxpayer 
sold  improvements  on  the  taxpayer’s 
property,  then  filed  a  return  in  which  the 
taxpayer  left  blank  the  area  for  “market 
value,”  the  taxpayer  was  not  entitled  to  a 
refund  under  O.C.G.A.  §  48-5-380,  as  un¬ 
der  O.C.G.A.  §  48-5-6,  returns  had  to 
state  fair  market  value;  a  county  was  not 
required  to  interpret  the  taxpayer’s  si¬ 
lence  on  market  value  as  a  declaration 
that  there  was  no  value,  and  under 
O.C.G.A.  §  48-5-20(a)(l),  a  taxpayer  who 
failed  to  return  taxable  property  in  a 
given  year  was  deemed  to  have  returned 
the  property  at  the  same  valuation  as 
applied  the  preceding  year.  Int’l  Auto  Pro¬ 
cessing,  Inc.  v.  Glynn  County,  287  Ga. 
App.  431,  651  S.E.2d  535  (2007). 

Failure  to  provide  notice  of  dam¬ 
ages  issue.  —  While  the  trial  court  did 
not  err  in  entering  an  order  granting 
partial  summary  judgment  to  a  city  on  the 
city’s  breach  of  contract  claim  against  a 
county  and  the  county’s  tax  commissioner, 
ruling  that  the  latter  breached  their  con¬ 
tract  to  bill,  collect,  and  remit  ad  valorem 
taxes  on  the  city’s  behalf  because  the 
county  was  not  given  adequate  notice  that 
the  trial  court  would  address  the  amount 
of  damages  incurred  by  the  city  as  a  result 
of  the  county’s  breach,  the  grant  of  sum¬ 
mary  judgment  as  to  the  damages  issue 
was  reversed  on  due  process  grounds.  Fer- 
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dinand  v.  City  of  East  Point,  288  Ga.  App. 
152,  653  S.E.2d  529  (2007),  cert,  denied, 
2008  Ga.  LEXIS  213  (Ga.  2008). 

Form  for  claiming  refund.  —  Subsec¬ 
tion  (b)  of  O.C.G.A.  §  48-5-380  quite 
clearly  does  not  require  that  a  tax  refund 
claim  be  made  “on”  a  particular  form  sup¬ 
plied  by  the  taxing  authority  but  merely 
that  the  claim  be  made  “in  writing”  and 
“in  the  form  and  [containing]  the  informa¬ 
tion  required  by”  the  authority.  Eastern 
Air  Lines  v.  Fulton  County,  183  Ga.  App. 
891,  360  S.E.2d  425,  cert,  denied,  183  Ga. 
App.  906,  360  S.E.2d  425  (1987). 

Substantial  compliance.  —  Notice  of 
refund  claim  filed  pursuant  to  O.C.G.A. 
§  48-5-380  was  not  deficient  when  the 
notice  clearly  stated  a  summary  of 
grounds  upon  which  the  taxpayer  relied. 
There  is  no  requirement  that  the  sum¬ 
mary  of  grounds  must  be  the  exact 
grounds  upon  which  a  refund  was  ulti¬ 
mately  authorized;  a  notice  in  substantial 
compliance  with  §  48-5-380  is  sufficient. 
City  of  College  Park  v.  Atlantic  S.E.  Air¬ 
lines,  194  Ga.  App.  637,  391  S.E.2d  460 
(1990). 

Assignment  of  interest  in  refund 
action.  —  Taxpayer’s  assignment  of  an 
interest  in  a  refund  action  to  a  consulting 
firm  was  not  improper  because  the  agree¬ 
ment  provided  that  the  firm  was  to  retain 
a  percentage  of  the  amount  of  the  refund 
the  firm  obtained  for  the  taxpayer.  Brian 
Realty  Corp.  v.  DeKalb  County,  229  Ga. 
App.  209,  493  S.E. 2d  595  (1997). 

City’s  occupation  tax  used  same 
combination  of  criteria  for  all  taxpay¬ 
ers.  —  Taxpayer  claimed  a  city’s  occupa¬ 
tion  tax  did  not  classify  different  compa¬ 
nies  by  the  same  “combination  of  criteria” 
as  required  by  O.C.G.A.  §  48-13-10(a)  as 
some  businesses  paid  taxes  based  on  their 
gross  receipts,  while  others  paid  based  on 
the  number  of  their  employees.  This  claim 
failed  as  §  48-13-10(a)(l)  and  (a)(3)  pro¬ 


vided  that  an  occupation  tax  could  be 
calculated  using  both  the  number  of  em¬ 
ployees  and  gross  receipts,  and  the  occu¬ 
pation  tax  was  calculated  in  the  same 
manner  for  every  company.  GMC  v.  City  of 
Doraville,  284  Ga.  689,  670  S.E.2d  787 
(2008). 

No  takings  claim.  —  Taxpayers  did 
not  a  have  a  takings  claim  under  42 
U.S.C.  §  1983  because  the  procedures  of 
O.C.G.A.  §  48-5-311  or  O.C.G.A. 
§  48-5-380  provide  adequate  remedies. 
Brian  Realty  Corp.  v.  DeKalb  County,  229 
Ga.  App.  209,  493  S.E.2d  595  (1997). 

Action  under  42  U.S.C.  §  1983 
barred.  —  Statute  provides  an  adequate 
remedy  at  law  to  contest  a  tax  assessment 
or  deficiency  notice;  therefore,  the  plain¬ 
tiff  owners  of  restaurants  and  bars  hold¬ 
ing  liquor  licenses  could  not  maintain  an 
action  against  the  defendant  city  under  42 
U.S.C.  §  1983  for  declaratory  and  injunc¬ 
tive  relief.  Atlanta  Hospitality  Workers, 
Inc.  v.  City  of  Atlanta,  247  Ga.  App.  650, 
545  S.E. 2d  49  (2001). 

Defenses  unavailable  in  federal 
government  action.  —  Neither  volun¬ 
tary  payment  nor  the  failure  to  exhaust 
state  administrative  remedies  is  available 
as  a  defense  to  a  federal  government  ac¬ 
tion  sounded  in  quasi-contract  for  the  re¬ 
covery  of  treasury  funds  paid  by  mistake 
which  result  in  the  unjust  enrichment  of  a 
county.  United  States  v.  DeKalb  County, 
729  F.2d  738  (11th  Cir.  1984). 

Recovery  of  prejudgment  interest. 
—  Taxpayer  may  recover  prejudgment  in¬ 
terest  in  an  action  for  a  refund  of  wrong¬ 
fully  collected  taxes  from  the  date  of  the 
demand  for  refund,  not  from  the  date  the 
taxes  were  collected.  Eastern  Air  Lines  v. 
Fulton  County,  183  Ga.  App.  891,  360 
S.E. 2d  425,  cert,  denied,  183  Ga.  App.  906, 
360  S.E. 2d  425  (1987). 

Cited  in  Gwinnett  Fed.  Sav.  &  Loan 
Ass’n  v.  City  of  Buford,  185  Ga.  App.  200, 
363  S.E. 2d  597  (1987). 
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Construction  with  §  33-8-8.6.  —  should  be  read  in  conjunction  with 
With  respect  to  certain  tax  refunds,  the  O.C.G.A.  §  33-8-8.6.  1984  Op.  Att’y  Gen. 
requirements  of  O.C.G.A.  §  48-5-380  No.  84-24. 


48-5-380 


REVENUE  AND  TAXATION 


48-5-381 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State 
and  Local  Taxation,  §  965  et  seq. 

C.J.S.  —  64A  C.J.S.,  Municipal  Corpo¬ 
rations,  §  2393  et  seq.  85  C.J.S. ,  Taxation, 
§  1049  et  seq. 

ALR.  —  When  right  to  refund  of  state 
or  local  taxes  accrues,  within  statute  lim¬ 
iting  time  for  applying  for  refund,  46 
ALR2d  1350. 

Recovery  of  tax  paid  on  exempt  prop¬ 
erty,  25  ALR4th  186. 


Validity  and  applicability  of  statutory 
time  limit  concerning  taxpayer’s  claim  for 
state  tax  refund,  1  ALR6th  1. 

Construction  and  operation  of  statutory 
time  limit  for  filing  claim  for  state  tax 
refund,  14  ALR6th  119. 

Effect  of  delay  in  receipt  or  negotiation 
of  refund  check  in  determining  right  to 
interest  under  §  6611  of  the  Internal  Rev¬ 
enue  Code  (26  USCA  §  6611),  145  ALR 
Fed.  437. 


48-5-381.  Reserve  funds  of  counties  and  municipalities. 


(a)  Whenever  the  governing  authority  of  any  county  or  municipality 
determines  that  because  of  unusual  conditions  it  is  impractical  to 
expend  the  funds  raised  by  taxation  for  the  purposes  for  which  the  taxes 
were  levied  and  that  it  is  in  the  best  interest  of  the  county  or 
municipality  and  its  citizens  and  taxpayers  for  public  work  to  be 
postponed  until  more  advantageous  conditions  prevail,  the  governing 
authority  may  order  as  much  of  the  funds  as  it  deems  proper  trans¬ 
ferred  to  a  fund  to  be  known  as  the  “reserve  fund”  of  the  county  or 
municipality.  The  reserve  fund  may  be  deposited  in  the  manner 
provided  by  law  or  may  be  invested  in  obligations  of  the  United  States. 

(b)  A  county  or  municipal  governing  authority  may  transfer  from 
time  to  time  to  its  reserve  fund  any  accumulated  overage  in  its  general 
fund. 

(c)  The  county  or  municipal  reserve  fund  shall  be  held  until  the 
governing  authority  determines  that  it  is  practical  and  advantageous  to 
undertake  public  work  needed  in  the  county  or  municipality.  Upon  the 
determination,  the  governing  authority  may  order  funds  transferred 
from  the  reserve  fund  to  any  of  the  several  funds  or  to  the  general  fund 
of  the  county  or  municipality.  Before  any  transfer  from  the  reserve  fund 
is  made,  the  governing  authority  shall  give  notice  of  its  intention  to 
make  the  transfer  and  the  purpose  for  which  the  transferred  fund  is  to 
be  expended  by  publication  in  its  official  organ  in  one  issue  not  less  than 
ten  days  prior  to  the  meeting  of  the  governing  authority  at  which  the 
transfer  is  to  be  made. 

(d)  The  existence  of  a  county  or  municipal  reserve  fund  shall  not 
prevent  tax  levies  from  being  made  by  the  governing  authority  for  the 
several  purposes  authorized  by  law  at  such  rates  as  are  necessary  for 
the  current  or  anticipated  needs  of  the  county  or  municipality  to  the 
same  extent  the  governing  authority  could  lawfully  levy  if  no  reserve 
fund  was  in  existence. 
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(e)  When  any  county  or  municipal  reserve  fund  is  established,  it 
shall  be  the  duty  of  the  governing  authority  to  expend  the  fund  for 
needed  public  work  and  improvements  as  rapidly  as  it  deems  practical. 
(Ga.  L.  1945,  p.  393,  §§  1-5;  Code  1933,  §  91A-1602,  enacted  by  Ga.  L. 
1978,  p.  309,  §  2;  Ga.  L.  1983,  p.  3,  §  37.) 

RESEARCH  REFERENCES 

C.J.S.  —  20  C.J.S.,  Counties,  §§  317, 

319.  64A  C.J.S. ,  Municipal  Corporations, 

§  2095. 


ARTICLE  8 
SCHOOL  TAXATION 


Cross  references.  —  Local  taxation 
for  education,  Ga.  Const.  1983,  Art.  VIII, 
Sec.  VI. 


48-5-400.  Power  of  county  governing  authorities  to  levy  and 
collect  taxes  for  educational  purposes. 

The  governing  authority  of  each  county  may  levy  and  collect  taxes  for 
educational  purposes  in  such  amounts  as  the  county  governing  author¬ 
ity  shall  determine.  Amounts  collected  from  such  levies  shall  be 
appropriated  to  the  use  of  the  county  board  of  education  and  to  the 
educational  work  directed  by  the  county  board  of  education.  (Ga.  L. 
1922,  p.  81,  §  1;  Code  1933,  §  32-1127;  Code  1933,  §  91A-1701,  enacted 
by  Ga.  L.  1978,  p.  309,  §  2.) 

Cross  references.  —  Free  public  edu-  level  and  support  by  taxation,  Ga.  Const, 
cation  prior  to  college  or  postsecondary  1983,  Art.  VIII,  Sec.  I,  Para.  I. 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  71  Am.  Jur.  2d,  State  C.J.S.  —  78AC.J.S.,  Schools  and  School 
and  Local  Taxation,  §  35  et  seq.  Districts,  §  558  et  seq. 

48-5-401.  Annual  recommendation  by  county  boards  of  educa¬ 
tion  to  county  governing  authorities  of  school  tax 
rate. 

Each  county  board  of  education  shall  annually  recommend  to  the 
county  governing  authority  the  rate  of  levy  to  be  made  for  taxes  for  the 
support  and  maintenance  of  education  in  the  county,  exclusive  of 
property  located  in  independent  school  districts,  and  likewise  shall 
notify  the  commissioner  of  the  rate  of  the  levy  to  be  made  on  such 
property  in  the  county  for  the  support  and  maintenance  of  education. 
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(Ga.  L.  1919,  p.  288,  §  134;  Code  1933,  §  32-1118;  Ga.  L.  1946,  p.  206, 
§  17;  Code  1933,  §  91A-1702,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

48-5-402.  Public  utility  property  in  school  districts  subject  to 
school  tax;  returns  to  show  fair  market  value  of  prop¬ 
erty;  assessment  and  collection  of  school  tax  by  com¬ 
missioner;  contesting  taxability. 

(a)  All  real  and  personal  property  including,  but  not  limited  to, 
franchises  belonging  to  a  public  utility  which  is  required  to  make  its 
returns  to  the  commissioner,  when  the  property  is  within  the  taxable 
limits  of  any  school  district,  shall  be  subject  to  taxation  by  the  school 
district  as  fully  and  completely  as  is  the  property  of  other  persons 
within  the  taxable  limits  of  the  school  district. 

(b) (1)  It  is  the  duty  of  every  public  utility,  in  addition  to  the  facts 
otherwise  required  to  be  included  in  its  returns  to  the  commissioner, 
to  show  in  its  return  the  fair  market  value  of  its  property  in  each  of 
the  school  districts  in  which  its  property  is  located.  For  the  purpose  of 
enabling  the  public  utility  to  show  in  its  returns  the  fair  market  value 
of  its  property  in  each  school  district,  each  county  superintendent  of 
schools  shall  furnish  to  each  public  utility  information  as  to  the 
boundaries  of  each  school  district  in  which  the  public  utility  may  have 
property  so  as  to  enable  the  public  utility  to  determine  the  amount  of 
its  property  in  each  school  district.  The  county  superintendent  of 
schools  shall  also  furnish  similar  information  whenever  the  bound¬ 
aries  of  any  school  district  are  changed. 

(2)  The  rolling  stock,  franchises,  and  other  personal  property  of 
public  utilities  shall  be  distributed  to  the  school  districts  on  the  same 
basis  that  rolling  stock,  franchises,  and  other  personal  property  are 
distributed  to  counties  and  municipalities  as  provided  by  law. 

(c)  In  all  cases  where  taxes  are  authorized  for  school  purposes  in  the 
counties  or  school  districts,  each  public  utility’s  annual  return  to  the 
commissioner  shall  set  forth  all  its  taxable  property  in  the  county  or 
school  district.  The  commissioner  shall  fix  the  proposed  assessment  of 
the  utility’s  property  for  school  purposes  at  the  same  time  and  in  the 
same  manner  as  he  is  authorized  by  law  to  fix  the  proposed  assessment 
of  the  property  for  ordinary  county  purposes.  The  commissioner  shall 
assess  the  property  of  railroad  equipment  companies  and  shall  apply 
the  school  tax  rate  fixed  by  the  school  authorities  in  the  counties  or 
school  districts.  The  school  tax  rate  shall  be  certified  and  transmitted  to 
the  commissioner  by  the  county  authorities  at  the  same  time  they 
certify  to  the  commissioner  the  county  tax  rate  for  ordinary  county 
purposes. 

(d)  The  commissioner  shall  use  the  same  procedures  for  collecting 
school  taxes  of  railroad  equipment  companies,  insofar  as  they  can  be 
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applied,  as  are  provided  for  the  collection  of  county  taxes  due  from 
railroad  equipment  companies  under  Code  Section  48-5-519.  When  it 
becomes  necessary  for  the  commissioner  to  issue  a  tax  fi.  fa.  for  county 
purposes  as  well  as  for  school  purposes,  he  may  include  the  school  tax 
in  the  fi.  fa.  and  shall  specify  separately  in  the  assessment  and  tax 
execution  the  amount  of  the  county  taxes  for  ordinary  purposes  and  the 
amount  for  school  purposes  so  that  the  tax  commissioner  or  tax 
collector,  after  collecting  the  taxes,  can  pay  over  each  tax  to  the  proper 
person  authorized  by  law  to  receive  the  tax.  Should  the  taxpayer  desire 
to  contest  the  taxability  of  his  property,  as  provided  under  this  subsec¬ 
tion,  he  may  do  so  by  bringing  an  action  for  equitable  relief  in  the 
Superior  Court  of  Fulton  County.  (Ga.  L.  1910,  p.  22,  §  3;  Ga.  L.  1919, 
p.  288,  §§  132,  133;  Code  1933,  §§  32-1116,  32-1117,  92-6803;  Code 
1933,  §  91A-1703,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1988,  p. 
1568,  §  3;  Ga.  L.  2017,  p.  774,  §  48/HB  323.) 


The  2017  amendment,  effective  May 
9,  2017,  part  of  an  Act  to  revise,  modern¬ 
ize,  and  correct  the  Code,  deleted  “and 
Code  Section  48-5-403”  following  “this 
subsection”  near  the  end  of  the  last  sen¬ 
tence  of  subsection  (d). 


Editor’s  notes.  —  Ga.  L.  1988,  p.  1568, 
§  15,  not  codified  by  the  General  Assem¬ 
bly,  provided  that  the  Act  “shall  apply  to 
all  tax  years  beginning  on  or  after  Janu¬ 
ary  1,  1989.” 


RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  71  Am.  Jur.  2d,  State  C.J.S.  —  78AC.J.S.,  Schools  and  School 
and  Local  Taxation,  §  353  et  seq.  Districts,  §  583  et  seq. 

48-5-403.  Assessment  of  property  subject  to  school  taxes  by  tax 
commissioners  or  tax  receivers;  adoption  and  use  of 
assessment  by  county  boards  of  education;  contesting 
taxability. 

Reserved.  Repealed  by  Ga.  L.  2005,  p.  529,  §  1/HB  556,  effective  July 
1,  2005. 

Editor’s  notes.  —  This  Code  section  1933,  §  92-6804;  Code  1933,  §  91A-1704, 
was  based  on  Ga.  L.  1910,  p.  22,  §  4;  Code  enacted  by  Ga.  L.  1978,  p.  309,  §  2. 

48-5-404.  Collection  of  county  school  taxes  by  tax  commission¬ 
ers  or  tax  collectors;  collection  of  school  taxes  and 
commissions  in  certain  counties. 

(a)  The  tax  commissioner  or  tax  collector  shall  continue  to  collect 
unpaid  county  school  taxes  and  all  county  school  taxes  levied  pursuant 
to  Article  VIII,  Section  VI,  Paragraph  I  of  the  Constitution  of  this  state 
and  shall  be  entitled  to  a  commission  of  2  1/2  percent  for  collecting  the 
taxes.  The  tax  commissioner  or  tax  collector  shall  pay  over  to  the  county 
board  of  education  all  moneys  collected  for  the  schools  on  the  same 
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schedule  of  distributions  as  is  provided  for  counties  in  Code  Section 
48-5-141.  In  those  counties  where  the  tax  collector  or  tax  commissioner 
is  on  a  salary  basis,  the  fees  provided  for  in  this  Code  section  shall  be 
collected  by  the  tax  commissioner  or  tax  collector  and  paid  over  to  the 
proper  governing  authority  of  the  county. 

(b)  Reserved. 

(c)  In  all  counties  of  this  state  having  a  population  of  not  less  than 
350,000  nor  more  than  500,000  according  to  the  United  States  decen¬ 
nial  census  of  1980  or  any  future  such  census,  the  tax  commissioner  or 
tax  collector  shall  remit  all  education  funds  collected  by  said  officer  to 
the  board  of  education  of  the  county  except  1.9  percent  of  the  funds 
collected  which  shall  be  retained  by  the  tax  commissioner  or  tax 
collector  if  the  officer  is  on  a  fee  basis  or  remitted  to  the  governing 
authority  of  the  county  if  the  officer  is  on  a  salary  basis  of  compensation. 
(Ga.  L.  1919,  p.  288,  §  122;  Code  1933,  §  32-1106;  Ga.  L.  1946,  p.  206, 
§  12;  Code  1933,  §  91A-1705,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga. 
L.  1980,  p.  367,  §  l;Ga.L.  1982,  p.  1853,  §§  1,  2;  Ga.  L.  1983,  p.  3,  §  64; 
Ga.  L.  1984,  p.  22,  §  48;  Ga.  L.  1994,  p.  237,  §  2;  Ga.  L.  2000,  p.  1198, 
§  1.) 


Cross  references.  —  Reduction  of  es¬ 
tablished  rate  by  local  act,  Ga.  Const. 
1983,  Art.  VIII,  Sec.  VI,  Para.  III.  Mini¬ 
mum  salaries  for  tax  collectors  and  tax 
commissioners,  §  48-5-183. 

Editor’s  notes.  —  Ga.  L.  1982,  p.  996, 
§  6,  which  had  been  codified  as  subsection 
(c)  of  §  48-5-405,  stated  that  it  amended 
§  48-5-405  but  appears  to  have  been  in¬ 
tended  as  an  amendment  to  this  Code 
section.  Ga.  L.  1983,  p.  414,  §  1,  effective 
July  1,  1983,  repealed  subsection  (c)  of 
§  48-5-405  as  added  by  Ga.  L.  1982,  p. 
996,  §  6.  The  repealed  subsection  dealt 
with  the  disbursement  of  educational 
funds  collected  by  tax  commissioners  and 
collectors  in  counties  with  populations  be¬ 
tween  150,300  and  155,000. 

Ga.  L.  1983,  p.  4113,  §  1,  effective  July 


1,  1983,  not  codified  by  the  General  As¬ 
sembly,  provides  that  the  tax  commis¬ 
sioner  in  Clayton  County  shall  remit  all 
education  funds  collected  by  him  to  the 
board  of  education  of  Clayton  County,  ex¬ 
cept  for  1.60  percent  of  those  funds  which 
he  is  to  remit  to  the  governing  authority  of 
Clayton  County  to  reimburse  the  county 
for  the  expenses  incurred  in  collecting 
school  taxes.  Section  2  of  that  Act  provides 
that:  “It  is  the  intention  of  this  Act  to 
reduce  the  amount  authorized  by  subsec¬ 
tion  (a)  of  Code  Section  48-5-404  of  the 
O.C.G.A.  as  reimbursement  to  counties  for 
the  collection  of  school  taxes,  and  this  Act 
is  pursuant  to  the  specific  authority  of 
Paragraph  III  of  Section  VI  of  Article  VIII 
of  the  Constitution  of  the  State  of  Geor¬ 
gia.” 


JUDICIAL  DECISIONS 


Commissions  are  necessary  and  in¬ 
cidental.  —  These  commissions  are  nec¬ 
essary  and  incidental  whether  or  not  tax 
commissioners  are  compensated  on  a  fee 
or  salary  basis.  Clayton  County  v. 
Worsham,  239  Ga.  135,  236  S.E.2d  80 
(1977). 

Commissions  may  not  be  paid  to 


salaried  tax  commissioner  when  not 
expressly  provided  for.  —  Once  a  tax 
commissioner  has  been  placed  solely  on  a 
salary  basis  with  no  explicit  provision  in 
the  statute  for  using  school  tax  funds  for 
the  payment  of  that  salary,  school  tax 
funds  cannot  be  constitutionally  used  for 
that  purpose  under  Ga.  Const.  1945,  Art. 
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VIII,  Sec.  XII,  Para.  I  (see  now  Ga.  Const. 
1983,  Art.  VIII,  Sec.  VI,  Para.  I).  Coleman 
v.  Kiley,  236  Ga.  751,  225  S.E.2d  273 
(1976). 

Commissions  authorized.  —  County 
ordinance  and  state  statute  under  which  a 
county  received  a  2.5%  commission  for 
collecting  school  taxes  was  constitutional 
as  Ga.  Const.  1983,  Art.  VIII,  Sec.  VI, 


Para.  Ill  and  O.C.G.A.  §  48-5-404(a)  al¬ 
lowed  the  entity  that  collected  school 
taxes  up  to  a  2.5%  commission.  Bd.  of  Pub. 
Educ.  v.  Hair,  276  Ga.  575,  581  S.E.2d  28 
(2003). 

Cited  in  Chatham  County  v.  Kiley,  249 
Ga.  110,  288  S.E.2d  551  (1982);  Board  of 
Comm’rs  v.  Clayton  County  Sch.  Dist.,  250 
Ga.  244,  297  S.E.2d  724  (1982). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Taxes  on  which  commission  col¬ 
lected.  —  County  tax  collector  is  entitled 
to  a  commission  of  2  1/2  percent  for  collect¬ 
ing  the  school  tax  for  the  maintenance  and 
operation  of  public  schools  and  a  commis¬ 
sion  of  2  1/2  percent  for  collecting  the 
school  bond  tax;  since  the  tax  collector  is 
on  a  salary  basis,  both  commissions  will 
be  paid  over  to  the  county.  1954-56  Op. 
Att’y  Gen.  p.  886. 

Applicability  to  school  bond  taxes. 

—  Statute  makes  no  specific  reference  to 
commissions  to  be  paid  tax  collectors  for 
the  collection  of  school  bond  taxes.  How¬ 
ever,  school  bond  taxes  would  be  classified 
as  school  taxes  and  the  rate  for  collection 
thereof  would  be  2  1/2  percent.  Taxes 
collected  for  this  purpose  should  be  paid 
over  to  the  county  board  of  education 
rather  than  the  county  commissioners. 
1952-53  Op.  Att’y  Gen.  p.  30. 

Applicability  of  other  compensa¬ 
tion  provisions.  —  Provision  for  addi¬ 
tional  compensation  in  Ga.  L.  1937-38,  Ex. 
Sess.,  p.  297,  §  3  (see  now  O.C.G.A. 
§  48-5-180)  did  not  apply  to  taxes  levied 
for  school  purposes.  A  tax  collector,  if  on  a 
fee  basis,  was  entitled  to  receive  2  1/2 
percent  of  all  taxes  collected  for  school 
purposes  as  was  provided  in  former  Code 


1933,  §  32-1106  (see  now  O.C.G.A. 

§  48-5-404).  1958-59  Op.  Att’y  Gen.  p. 
388. 

Compensation  provided  for  in  former 
Code  1933,  §  92-5301  (see  now  O.C.G.A. 
§  48-5-180)  did  not  apply  to  school  taxes 
on  which  the  compensation  was  fixed. 
1970  Op.  Att’y  Gen.  No.  U70-163. 

Retention  of  10  percent  by  collec¬ 
tor.  —  Construing  this  statute,  the  tax 
collector  is  not  authorized  to  retain  10 
percent  of  the  excess  of  90  percent  col¬ 
lected  in  regard  to  school  taxes  and  bonds. 
1950-51  Op.  Att’y  Gen.  p.  247. 

Statute  applies  to  tax  collectors, 
and  not  to  tax  receivers.  1970  Op.  Att’y 
Gen.  No.  U70-17. 

Permissible  uses  of  commissions.  — 

Commissions  on  the  collection  of  county 
school  taxes  may  only  be  expended  to 
provide  for  the  maintenance  and  support 
of  the  county  public  school  systems.  In 
those  counties  where  the  tax  commis¬ 
sioner  is  paid  on  a  salary  basis  these 
commissions  may  not  be  paid  to  the 
county  fiscal  authorities  without  specific 
legislative  direction  that  the  funds  be  ex¬ 
pended  by  those  authorities  solely  for  the 
support  and  maintenance  of  the  public 
schools.  1976  Op.  Att’y  Gen.  No.  76-66. 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State 
and  Local  Taxation,  §  712,  713  et  seq. 

C.J.S.  —  78AC.J.S.,  Schools  and  School 
Districts,  §§  613,  614. 


ALR.  —  Propriety  of  using  census  data 
as  basis  for  governmental  regulations  or 
activities  -  state  cases,  56  ALR5th  171. 
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48-5-405.  Levy  and  collection  of  tax  by  municipalities  for  inde¬ 
pendent  school  systems;  authorized  purposes  for  ex¬ 
penditures. 


(a)  Each  municipality  authorized  by  law  to  maintain  an  independent 
school  system  may  support  and  maintain  the  public  common  schools 
within  the  independent  school  system  by  levy  of  ad  valorem  taxes  at  the 
rate  fixed  by  law  upon  all  taxable  property  within  the  limits  of  the 
independent  school  system.  The  board  of  education  of  the  municipality 
or  other  authority  charged  with  the  duty  of  operating  the  independent 
school  system  shall  annually  recommend  to  the  governing  authority  of 
the  municipality  the  rate  of  the  tax  levy,  within  the  limitations  fixed  by 
law,  to  be  made  upon  all  taxable  property  within  the  limits  of  the 
independent  school  system.  Taxes  levied  and  collected  for  support  and 
maintenance  of  the  independent  school  system  by  the  municipal  gov¬ 
erning  authority  shall  be  appropriated,  when  collected,  by  the  govern¬ 
ing  authority  to  the  board  of  education  or  other  authority  charged  with 
the  duty  of  operating  the  independent  school  system.  Funds  appropri¬ 
ated  to  an  independent  school  system  shall  be  expended  by  the  board  of 
education  or  other  authority  charged  with  the  duty  of  operating  the 
independent  school  system  only  for  educational  purposes  including,  but 
not  limited  to,  school  lunch  purposes.  The  term  “school  lunch  purposes” 
shall  include  payment  of  costs  and  expenses  incurred  in  the  purchase  of 
school  lunchroom  supplies;  the  purchase,  replacement,  or  maintenance 
of  school  lunchroom  equipment;  the  transportation,  storage,  and  prep¬ 
aration  of  foods;  and  all  current  operating  expenses  incurred  in  the 
management  and  operation  of  school  lunch  programs  in  the  public 
common  schools  of  the  independent  school  system.  “School  lunch 
purposes”  shall  not  include  the  purchase  of  foods. 

(b)  This  Code  section  shall  be  cumulative  of  all  general  and  local  laws 
authorizing  municipalities  to  levy  taxes  for  the  support  of  independent 
school  systems  permitted  to  be  maintained  by  law.  (Ga.  L.  1962,  p.  628, 
§§  1,  2;  Code  1933,  §  91A-1706,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga. 
L.  1982,  p.  996,  §§  3,  6;  Ga.  L.  1983,  p.  414,  §  1;  Ga.  L.  2015,  p.  1219, 
§  19/HB  202.) 


The  2015  amendment,  effective  Janu¬ 
ary  1,  2016,  in  subsection  (a),  substituted 
“independent  school  system”  for  “munici¬ 
pality”  at  the  end  of  the  first  and  second 
sentences. 

Cross  references.  —  Procedure  for 
consolidation  of  independent  and  county 
school  systems,  §  20-2-370  et  seq. 

Editor’s  notes.  —  Ga.  L.  1982,  p.  996, 


§  6,  which  had  been  codified  as  subsection 
(c)  of  this  Code  section,  stated  that  it 
amended  this  Code  section  but  appears  to 
have  been  intended  as  an  amendment  to 
Code  Section  48-5-404.  Ga.  L.  1983,  p. 
414,  §  1,  effective  July  1,  1983,  repealed 
subsection  (c)  of  this  Code  section  as 
added  by  Ga.  L.  1982,  p.  996,  §  6. 
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JUDICIAL  DECISIONS 


Refund  of  improper  assessment.  — 

When  city  received  more  tax  revenue  from 
taxpayers  than  the  taxpayers  lawfully 
owed,  which  error  resulted  in  the  city 
remitting  more  tax  funds  to  the  school 
board  than  the  board  was  entitled  to  re¬ 
ceive,  the  school  board  was  required  to 
refund  the  board’s  pro-rata  share  of  the 
taxes,  penalties,  and  interest  due  the  tax¬ 
payers  because  of  the  improper  assess¬ 
ment.  The  city  was  effectively  acting  as  an 
agent  for  the  school  board.  Atlanta  Bd.  of 
Educ.  v.  City  of  Atlanta,  262  Ga.  15,  413 
S.E.2d  716  (1992). 


Use  of  local  school  taxes  for  rede¬ 
velopment.  —  School  system,  develop¬ 
ment  authority,  and  others  were  properly 
granted  summary  judgment  in  a  suit  chal¬ 
lenging  the  allocation  of  school  taxes  be¬ 
cause  the  2008  amendments  to  Ga.  Const. 
1983,  Art.  IX,  Sec.  II,  Para.  VII(b)  and 
O.C.G.A.  §  36-44-9(g),  governing  tax  allo¬ 
cation  districts,  changed  the  law  and  ret¬ 
roactively  allowed  use  of  local  school  taxes 
for  general  redevelopment  purposes. 
Sherman  v.  Atlanta  Indep.  Sch.  Sys.,  293 
Ga.  268,  744  S.E.2d  26  (2013). 


RESEARCH  REFERENCES 

C.J.S.  —  78A  C.J.S.,  Schools  and  School 
Districts,  §  790  et  seq. 
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ALR.  —  Bond  or  warrant  of  governmen¬ 
tal  subdivision  as  subject  of  taxation  or 
exemption,  44  ALR  510. 

Constitutionality  of  retroactive  statute 


imposing  excise,  license,  or  privilege  tax, 
146  ALR  1011. 

Municipality  as  subject  to  state  license 
or  excise  taxes,  159  ALR  365. 


48-5-420.  “Special  franchise”  defined. 

As  used  in  this  article,  the  term  “special  franchise”  means: 

(1)  Every  right  and  privilege  exercised  within  this  state  and 
granted  to  any  person  by  the  state  or  its  authority,  by  any  county  or 
county  officer,  or  by  any  municipality  or  municipal  officer  for  the: 

(A)  Exercise  of  the  power  of  eminent  domain; 

(B)  Use  of  any  public  highway  or  street;  or 

(C)  Use  of  land  above  or  below  any  highway  or  street; 

(2)  Every  special  right  exercised  within  this  state  and  granted  by 
charter,  resolution,  statute,  or  otherwise,  whether  pursuant  to  the 
laws  of  this  state  or  any  other  state,  for  the  exercise  of  any  public 
service  including,  but  not  limited  to,  the: 

(A)  Construction  and  operation  of  railroads; 

(B)  Common  carriage  of  passengers  or  freight; 


743 


48-5-420 


REVENUE  AND  TAXATION 


48-5-420 


(C)  Construction  and  operation  of  any  plant  for  the  distribution 
and  sale  of  gas,  water,  electric  lights,  electric  power,  steam  heat, 
refrigerated  air,  or  other  substances  by  means  of  wires,  pipes,  or 
conduits  laid  under  or  above  any  street,  alley,  or  highway;  and 

(D)  Construction  and  operation  of  any  telephone  plant  or  tele¬ 
graph  plant; 

(3)  All  rights  to  conduct  wharfage,  dockage,  or  cranage  business; 

(4)  All  rights  to  conduct  any  express  business  or  for  the  operation 
of  sleeping,  palace,  dining,  or  chair  cars; 

(5)  All  rights  and  privileges  to  construct,  maintain,  or  operate 
canals,  toll  roads,  or  toll  bridges;  and 

(6)  The  right  to  carry  on  the  business  of  maintaining  equipment 
companies,  navigation  companies,  freight  depots,  passenger  depots, 
and  every  other  similar  special  function  dependent  upon  the  grant  of 
public  powers  or  privileges  not  allowed  by  law  to  individuals  or 
involving  the  performance  of  any  public  service. 

The  term  does  not  include  the  mere  right  to  be  a  corporation  engaged  in 
trading  or  manufacturing  and  exercising  no  franchise  enumerated  in 
this  Code  section.  (Ga.  L.  1902,  p.  37,  §  1;  Civil  Code  1910,  §  1019; 
Code  1933,  §  92-2301;  Code  1933,  §  91A-1801,  enacted  by  Ga.  L.  1978, 
p.  309,  §  2.) 

Cross  references.  —  Acquisition  of  franchises  by  counties  to  cable  television 
property  for  highway  and  other  transpor-  systems,  T.  36,  C.  18. 
tation  purposes,  T.  32,  C.  3.  Grants  of 

JUDICIAL  DECISIONS 


Contractual  rights  not  impaired.  — 

Franchise  granted  in  1940  by  town  ordi¬ 
nance  to  a  gas  company  allowing  for  the 
sale  and  distribution  of  gas  services  to 
town  inhabitants  was  not  granted  in  per¬ 
petuity;  thus,  a  1980  town  ordinance  pro¬ 
viding  for  a  three-percent  franchise  tax  on 
gas  sales  impaired  no  contractual  rights 
granted  to  the  assignor  of  the  gas  compa¬ 
ny’s  franchise,  and  the  trial  court  did  not 
err  in  refusing  to  declare  the  1980  ordi¬ 
nance  unconstitutional  as  an  impairment 
of  contract.  Gas  Light  Co.  v.  Town  of  Bibb 
City,  253  Ga.  498,  322  S.E.2d  250  (1984). 

Franchise  is  a  grant  of  right  by  pub¬ 
lic  authority,  the  main  element  of  which  is 
permission  to  do  something  which  other¬ 
wise  the  grantee  would  not  have  the  right 


to  do.  Western  Union  Tel.  Co.  v.  Wright, 
185  F.  250  (5th  Cir.  1910). 

Exemption  of  franchise  by  charter. 
—  When  the  scheme  of  taxation,  provided 
in  the  charter  of  a  corporation,  is  to  tax 
stock  (meaning  capital  stock)  by  taxing 
the  net  earnings,  it  necessarily  covers  and 
•embraces  the  franchise  and  prevents  a 
subsequent  taxation  of  the  franchise  as 
such.  Georgia  R.R.  &  Banking  Co.  v. 
Wright,  132  F.  912  (C.C.N.D.  Ga.  1904), 
aff’d,  216  U.S.  420,  30  S.  Ct.  242,  54  L.  Ed. 
544,  1910  U.S.  LEXIS  1908  (1910). 

Right  of  telegraph  companies  to 
use  federal  military  or  post  roads.  — 
Whatever  franchise  or  right  a  telegraph 
company  acquires  from  the  United  States 
by  its  acceptance  of  the  provisions  of  the 
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Act  of  July  24,  1866,  c.  230,  14  Stat.  221 
(U.S.  Comp.  St.  1901,  p.  3579),  giving  such 
companies  the  right  to  use  the  military  or 
post  roads  of  the  United  States,  etc.,  is 


exempt  from  taxation  by  a  state.  Western 
Union  Tel.  Co.  v.  Wright,  185  F.  250  (5th 
Cir.  1910). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Rights  granted  by  Georgia  Public 
Service  Commission  are  a  special 
franchise.  —  Rights  granted  by  the  Geor¬ 
gia  Public  Service  Commission,  when  the 
commission  issues  a  certificate  of  public 
convenience  and  necessity,  are  a  special 
franchise  within  the  meaning  of  this  stat¬ 


ute.  All  persons  exercising  such  special 
franchise  are  required  to  make  a  special 
return  thereof  as  of  January  1.  Any  firm 
failing  to  make  a  return  of  such  special 
franchise  is  liable  to  double  taxes  thereon. 
1962  Op.  Att’y  Gen.  p.  511  (see  O.C.G.A. 
§  48-5-240). 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  71  Am.  Jur.  2d,  State 
and  Local  Taxation,  §§  171,  172. 

C.J.S.  —  37  C.J.S.,  Franchises,  §  1  et 
seq. 

ALR.  —  Indebtedness  of  corporation  as 
proper  item  for  inclusion  in  computing 
franchise  tax,  107  ALR  1303. 

Mortgage  on  property  of  taxpayer  who 


is  not  personally  liable  as  “debt”  for  pur¬ 
poses  of  taxing  statute,  107  ALR  1310. 

Transfer  of  surplus  to  capital  stock  ac¬ 
count  as  a  dividend  for  purposes  of  fran¬ 
chise  tax,  107  ALR  1335. 

Franchise  tax  of  corporation  as  affected 
by  creation  of  affiliated  corporation,  117 
ALR  508. 


48-5-421.  Taxation  of  unenumerated  franchises. 


Nothing  in  this  article  shall  be  construed  to  exempt  from  taxation  any 
franchise  not  enumerated  in  this  article.  All  franchises  of  value  not 
provided  for  in  this  article  shall  be  returned  for  taxation  and  taxed 
pursuant  to  law  as  is  other  property.  (Ga.  L.  1902,  p.  37,  §  9;  Civil  Code 
1910,  §  1027;  Code  1933,  §  92-2302;  Code  1933,  §  91A-1802,  enacted 
by  Ga.  L.  1978,  p.  309,  §  2.) 

JUDICIAL  DECISIONS 


No  exemption  from  municipal  li¬ 
cense  or  occupation  fees.  —  To  prop¬ 
erly  construe  the  meaning  of  the  word 
“franchise,”  as  used  in  Ga.  L.  1937-38,  Ex. 
Sess.,  p.  307,  §  13  (see  now  O.C.G.A. 
§  7-1-786),  it  must  be  considered  in  con¬ 
nection  with  the  other  property  for  which 
an  exemption  from  taxation  was  given. 
Franchises  were  property,  and  former 
Code  1933,  §  92-2302  (see  now  O.C.G.A. 
§  48-5-241)  provided  for  the  taxation  of  a 
franchise.  When  the  word  “franchise”  was 


considered  in  connection  with  the  other 
items  exempted  from  taxation,  it  must  be 
taken  as  meaning  the  powers  conferred  by 
the  sovereignty,  and  that  the  exemption 
granted  was  an  exemption  from  taxation 
of  the  property  right  in  the  powers  so 
conferred,  and  not  an  exemption  from  a 
license  or  occupation  fee  required  by  a 
municipality  in  order  to  do  business.  City 
of  Atlanta  v.  First  Fed.  Sav.  &  Loan  Ass’n, 
209  Ga.  517,  74  S.E.2d  243  (1953). 


745 


48-5-421 


REVENUE  AND  TAXATION 


48-5-422 


RESEARCH  REFERENCES 

C.J.S.  —  84  C.J.S.,  Taxation,  §  614  et 
seq. 

48-5-421.1.  Certain  property  projects  shall  not  constitute  spe¬ 
cial  franchises. 

Any  property  which  is  exempt  from  ad  valorem  taxation  pursuant  to 
subparagraphs  (a)(1)(E)  or  (a)(1)(F)  of  Code  Section  48-5-41  shall  not 
constitute  a  special  franchise  for  purposes  of  this  article  and  shall  not 
be  subject  to  the  provisions  of  this  article.  (Code  1981,  §  48-5-421.1, 
enacted  by  Ga.  L.  2010,  p.  987,  §  2/HB  1186;  Ga.  L.  2014,  p.  679, 
§  2/HB  788.) 

Editor’s  notes.  —  The  state-wide  ref-  voters  at  the  November  4,  2014,  general 
erendum  (Ga.  L.  2014,  p.  679,  §  4/HB  788)  election, 
was  approved  by  a  majority  of  qualified 

48-5-422.  Returns  to  commissioner;  effect  of  filing  certified  copy 
of  authorization  of  franchise. 

On  or  before  March  1  in  each  year,  each  person  holding,  or  owning, 
and  exercising  any  special  franchise  within  the  state  shall  make  a 
special  return  as  of  January  1  of  that  year  to  the  commissioner.  Each 
return  made  pursuant  to  this  Code  section  shall  state  the  value  of  the 
special  franchise  as  exercised  within  this  state;  shall  particularly 
describe  the  special  franchise;  shall  be  accompanied  by  a  certified  copy 
of  every  statute,  ordinance,  resolution,  contract,  or  grant  pursuant  to 
which  the  franchise  is  held,  claimed,  or  owned;  and  shall  be  sworn  to  by 
the  person  making  the  return  or  by  the  chief  executive  officer  of  the 
corporation  if  the  person  owning  and  exercising  the  franchise  is  a 
corporation.  Once  a  certified  copy  has  been  filed  with  the  commissioner 
as  required  by  this  Code  section,  it  shall  not  be  necessary  in  any 
subsequent  annual  return  to  duplicate  the  certified  copy  and  the  filed 
certified  copy  shall  be  considered  returned  thereafter  by  reference  to 
the  copy  filed  as  required  by  this  Code  section.  (Ga.  L.  1902,  p.  37,  §  2; 
Civil  Code  1910,  §  1020;  Code  1933,  §  92-2303;  Code  1933, 
§  91A-1803,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

Editor’s  notes.  —  Former  Code  1933,  which  there  is  no  corresponding  section  in 
§  92-2303,  upon  which  this  Code  section  either  the  1945,  1976,  or  1983  Georgia 
is  based,  was  partially  based  on  Ga.  Constitution. 

Const.  1877,  Art.  VII,  Sec.  II,  Para.  VI,  for 

RESEARCH  REFERENCES 

C.J.S.  —  84  C.J.S.,  Taxation,  §  622. 
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48-5-423.  Ascertainment  of  valuations  of  special  franchises; 
levy  and  collection  of  tax. 


(a)  In  arriving  at  a  proposed  assessment,  the  commissioner  shall  not 
be  bound  to  accept  the  valuation  fixed  for  a  special  franchise  in  the 
return  made  but  shall  review  the  return  and  valuation.  When  the 
commissioner  refuses  to  accept  the  return,  the  subsequent  proceedings 
shall  be  in  all  particulars  the  same  procedures  as  are  provided  by  law 
in  the  case  of  refusal  to  accept  the  returns  made  by  public  utilities  of 
their  tangible  property. 

(b)  Special  franchises  shall  be  taxed  at  the  same  rate  as  other 
property  upon  the  value  of  the  special  franchise  as  returned  or  upon  the 
value  determined  by  the  county  board  of  tax  assessors.  The  tax  on 
special  franchises  shall  be  levied  and  collected  in  the  same  manner  as 
is  provided  by  law  in  the  case  of  the  tangible  property  of  public  utilities. 
(Ga.  L.  1902,  p.  37,  §  3;  Civil  Code  1910,  §  1021;  Code  1933,  §  92-2304; 
Code  1933,  §  91A-1804,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L. 
1988,  p.  1568,  §  4.) 

Editor’s  notes.  —  Ga.  L.  1988,  p.  1568,  all  tax  years  beginning  on  or  after  Janu- 
§  15,  not  codified  by  the  General  Assem-  ary  1,  1989.” 
bly,  provided  that  the  Act  “shall  apply  to 

RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  71  An.  Jur.  2d,  State 
and  Local  Taxation,  §  185. 

C.J.S.  —  84  C.J.S.,  Taxation,  §§  623, 
624,  638,  639,  640. 

ALR.  —  Basis  of  valuation,  for  taxing 
purposes,  of  special  franchise  or  privilege 
of  crossing  street,  57  ALR  379. 

Indebtedness  of  corporation  as  proper 


item  for  inclusion  in  computing  franchise 
tax,  107  ALR  1303. 

Mortgage  on  property  of  taxpayer  who 
is  not  personally  liable  as  “debt”  for  pur¬ 
poses  of  taxing  statute,  107  ALR  1310. 

Transfer  of  surplus  to  capital  stock  ac¬ 
count  as  a  dividend  for  purposes  of  fran¬ 
chise  tax,  107  ALR  1335. 


48-5-424.  Returns  of  special  franchises  exercised  in  more  than 
one  county,  municipality,  or  school  district;  apportion¬ 
ment  of  valuation;  certification  by  commissioner;  col¬ 
lection  and  enforcement. 


(a)  In  the  case  of  any  special  franchise  exercised  beyond  the  limits  of 
one  county,  municipality,  or  school  district,  the  return  provided  for  in 
this  article  shall  show,  as  in  the  case  of  telegraph  lines,  telephone  lines, 
railroads,  or  steamboats,  the  number  of  miles  over  which  the  railroad, 
telegraph,  telephone,  or  other  franchise  is  exercised  in  each  county, 
municipality,  and  school  district.  The  information  required  by  this  Code 
section  shall  be  shown  in  the  same  manner  as  is  required  of  a  public 
utility  for  the  return  of  its  tangible  property. 
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(b)  The  valuation  for  taxation  of  special  franchises  in  each  county, 
municipality,  and  school  district  in  or  through  which  the  franchise  is 
exercised  shall  be  apportioned  to  the  county,  municipality,  and  school 
district  in  the  same  manner  as  is  provided  by  law  for  the  apportionment 
of  the  tangible  personal  property  of  public  utilities. 

(c)  The  commissioner  shall  certify  to  every  municipality  and  to  the 
taxing  authorities  of  every  county  the  proposed  assessment  of  every 
special  franchise  taxable  within  the  county,  municipality,  or  school 
district  in  the  same  manner  as  is  provided  by  law  in  the  case  of  public 
utilities. 

(d)  Taxes  due  each  county,  municipality,  or  school  district  on  a  special 
franchise  shall  be  assessed,  collected,  and  enforced  in  the  same  manner 
as  is  provided  by  law  in  the  case  of  other  taxes  due  from  public  utilities 
to  the  county,  municipality,  or  school  district.  (Ga.  L.  1902,  p.  37,  §§  4-7; 
Civil  Code  1910,  §§  1022,  1023,  1024,  1028;  Ga.  L.  1919,  p.  288, 
§§  132-134;  Code  1933,  §§  92-2305,  92-2306,  92-2307,  92-2308;  Code 
1933,  §  91A-1805,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1988,  p. 
1568,  §  5.) 

Editor’s  notes.  —  Ga.  L.  1988,  p.  1568,  all  tax  years  beginning  on  or  after  Janu- 
§  15,  not  codified  by  the  General  Assem-  ary  1,  1989.” 
bly,  provided  that  the  Act  “shall  apply  to 

OPINIONS  OF  THE  ATTORNEY  GENERAL 


Duty  to  issue  executions  against 
public  utilities.  —  Although  the  lan¬ 
guage  of  former  Code  1933,  §  92-7301  (see 
now  O.C.G.A.  §  48-3-1)  did  not  describe  a 
mandatory  or  compelling  duty  and  merely 
empowered  the  commissioner  to  issue  an 
execution,  a  fi.  fa.  against  a  public  utility 


other  than  a  railroad  should  also  be  issued 
by  the  commissioner.  This  strict  concept  of 
mandatory  duty  in  the  case  of  all  other 
utilities  was  strengthened  in  the  light  of 
former  Code  1933,  §  92-2308  (see  now 
O.C.G.A.  §  48-5-424).  1963-65  Op.  Att’y 
Gen.  p.  348. 


RESEARCH  REFERENCES 


ALR.  —  Basis  of  valuation,  for  taxing 
purposes,  of  special  franchise  or  privilege 
of  crossing  street,  57  ALR  379. 

48-5-425.  Deductions  from  special  franchise  tax  due  any  county, 
municipality,  or  school  district. 


(a)  The  amount  of  all  taxes  and  charges  specified  in  subsection  (b)  of 
this  Code  section  which  are  paid  or  liable  to  be  paid  by  a  taxpayer  in  any 
tax  year  to  a  county,  municipality,  or  school  district  may  be  deducted  by 
the  taxpayer  from  the  amount  of  special  franchise  tax  due  or  paid  by  the 
taxpayer  in  the  same  tax  year  to  the  county,  municipality,  or  school 
district. 
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(b) (1)  Amounts  of  the  following  fees  and  charges  may  qualify  for  the 
deduction  provided  in  subsection  (a)  of  this  Code  section: 

(A)  Gross  receipts  tax; 

(B)  Income  tax; 

(C)  Occupation  tax  or  charge; 

(D)  Privilege  tax  or  charge;  and 

(E)  Charges  due  for  the  special  franchise  or  privilege  other  than 
special  franchise  taxes. 

(2)  Amounts  of  the  following  shall  not  qualify  for  the  deduction 
provided  in  subsection  (a)  of  this  Code  section  even  if  they  would 
otherwise  be  qualified  for  the  deduction  pursuant  to  paragraph  (1)  of 
this  subsection: 

(A)  Ad  valorem  tax; 

(B)  Charges  for  bridge  rentals;  and 

(C)  Charges  or  assessments  for  paving  or  repairing  any  street, 
highway,  or  public  place. 

(c)  No  deduction  may  be  taken  pursuant  to  this  Code  section  when 
the  deduction  would  result  in  a  credit  against  the  special  franchise  tax 
due  for  the  tax  year  to  a  county,  municipality,  or  school  district  which  is 
greater  than  the  taxpayer’s  liability  for  the  tax  in  the  tax  year.  (Ga.  L. 
1903,  p.  18,  §§  1-3;  Civil  Code  1910,  §§  1025,  1026,  1030;  Ga.  L.  1919, 
p.  288,  §§  132-134;  Code  1933,  §§  92-2310,  92-2311,  92-2312;  Code 
1933,  §  91A-1806,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  71  Am.  Jur.  2d,  State 
and  Local  Taxation,  §  181. 

ALR.  —  Indebtedness  of  corporation  as 
proper  item  for  inclusion  in  computing 
franchise  tax,  107  ALR  1303. 

Mortgage  on  property  of  taxpayer  who 


is  not  personally  liable  as  “debt”  for  pur¬ 
poses  of  taxing  statute,  107  ALR  1310. 

Transfer  of  surplus  to  capital  stock  ac¬ 
count  as  a  dividend  for  purposes  of  fran¬ 
chise  tax,  107  ALR  1335. 


ARTICLE  10 

AD  VALOREM  TAXATION  OF  MOTOR  VEHICLES  AND  MOBILE 

HOMES 


Administrative  rules  and  regula¬ 
tions.  —  Motor  vehicle  value  apportion¬ 
ment,  Official  Compilation  of  the  Rules 


and  Regulations  of  the  State  of  Georgia, 
Department  of  Revenue,  Local  Govern¬ 
ment  Services  Division,  Chapter  560-11-7. 
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JUDICIAL  DECISIONS 


Constitutional  authority  for  plac¬ 
ing  motor  vehicles  in  a  separate  cat¬ 
egory.  —  Georgia  Const.  1945,  Art.  VII, 
Sec.  I,  Para.  Ill  (see  now  Ga.  Const.  1983, 
Art.  VII,  Sec.  I,  Para.  Ill  and  Art.  IX,  Sec. 
IV,  Para.  I)  authorized  the  enactment  of 
Ga.  L.  1966,  p.  517  (see  now  Pts.  1  and  2  of 
O.C.G.A.  Art.  10,  Ch.  5,  T.  48),  wherein  the 
General  Assembly  placed  motor  vehicles 
in  a  different  category  from  other  tangible 
property.  Hawes  v.  Cordell  Ford  Co.,  223 
Ga.  260,  154  S.E.2d  599  (1967). 


Uniformity  required  in  taxation  of 
motor  vehicles.  —  Motor  vehicles,  hav¬ 
ing  been  placed  in  a  separate  classifica¬ 
tion  of  tangible  property,  as  permitted  by 
Ga.  Const.  1945,  Art.  VII,  Sec.  I,  Para.  Ill 
(see  now  Ga.  Const.  1983,  Art.  VII,  Sec.  I, 
Para.  Ill  and  Art.  IX,  Sec.  IV,  Para.  I)  must 
all  be  assessed  uniformly.  Hawes  v. 
Cordell  Ford  Co.,  223  Ga.  260,  154  S.E.2d 
599  (1967). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Legislative  intent.  —  Former  Code 
1933,  Ch.  92-15  (see  now  O.C.G.A.  Pts.  1 
and  2,  Art.  10,  Ch.  5,  T.  48)  was  not 
intended  to  change  the  basic  law  relating 
to  the  ad  valorem  taxation  of  personal 
property.  Its  main  objective  was  to  provide 
a  tool  whereby  a  greater  amount  of  ad 
valorem  tax  on  a  particular  class  of  per¬ 
sonal  property  might  be  collected  since 
many  taxpayers  have  not  been  returning 
their  motor  vehicles  for  taxation.  1968  Op. 
Att’y  Gen.  No.  68-194. 

Acquisition  of  tax  situs  as  prerequi¬ 
site  to  taxation  of  motor  vehicle.  — 
Motor  vehicles  are  subject  to  ad  valorem 
tax  by  the  various  taxing  jurisdictions 


only  where  the  vehicle  has  acquired  a  tax 
situs.  1968  Op.  Att’y  Gen.  No.  68-19. 

Motor  vehicles  owned  by  a  leasing 
company  must  be  assessed  at  the  value 
furnished  by  the  department  and  not  at  75 
percent  thereof.  1967  Op.  Att’y  Gen.  No. 
67-458. 

Motor  vehicles  owned  by  railroad 
companies  and  other  utilities  must  be 
returned  in  accordance  with  the  provi¬ 
sions  of  Ga.  L.  1966,  p.  517  (see  now 
O.C.G.A.  Pts.  1  and  2,  Art.  10,  Ch.  5,  T.  48) 
and  not  under  the  provisions  of  former 
Code  1933,  Ch.  92-27  (see  now  O.C.G.A. 
Art.  11,  Ch.  5,  T.  48).  1967  Op.  Att’y  Gen. 
No.  67-99. 


RESEARCH  REFERENCES 


ALR.  —  Tax  on  automobile  or  on  its  use 
for  cost  of  road  or  street  construction, 
improvement,  or  maintenance,  24  ALR 
937;  68  ALR  200. 

Constitutionality,  construction,  and  ap¬ 
plication  of  statutes  relating  to  ad  va¬ 
lorem  or  property  taxation  of  motor  vehi¬ 
cles,  114  ALR  847. 

Review  of  decisions  of  United  States 


Supreme  Court  since  Union  Refrigerator 
Transit  Co.  v.  Kentucky,  199  U.S.  194,  26 
S.  Ct.  36,  50  L.  Ed.  150  (1905),  on  situs  of 
personal  property  for  purposes  of  taxa¬ 
tion,  123  ALR  179;  139  ALR  1463;  153 
ALR  270. 

Constitutionality  of  retroactive  statute 
imposing  excise,  license,  or  privilege  tax, 
146  ALR  1011. 


Part  1 

General  Provisions 


48-5-440.  Definitions. 

As  used  in  this  article,  the  term: 
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(1)  “Antique  or  hobby  or  special  interest  motor  vehicle”  means  a 
motor  vehicle  which  is  25  years  old  or  older  as  indicated  by  the  model 
year  or  a  motor  vehicle  which  has  been  designed  and  manufactured  to 
resemble  an  antique  or  historical  vehicle. 

(1.1)  “Commercial  vehicle”  means  a  truck,  truck-tractor,  trailer,  or 
semitrailer  which  is  a  commercial  vehicle: 

(A)  Registered  or  registerable  under  the  International  Registra¬ 
tion  Plan  pursuant  to  Code  Section  40-2-88;  or 

(B)  Would  otherwise  be  registerable  under  the  International 

Registration  Plan  pursuant  to  Code  Section  40-2-88  except  that 

such  vehicle  is  only  engaged  in  intrastate  commerce. 

(2)  “Driver  educational  motor  vehicle”  means  a  motor  vehicle 
which  is  furnished  and  assigned  to  a  public  school  in  this  state  for  use 
by  the  school  in  a  program  of  driver  education  when  the  assignment 
is  authorized  and  approved  by  the  local  board  of  education. 

(2.1)  “Initial  registration  period”  has  the  same  meaning  as  pro¬ 
vided  in  paragraph  (.1)  of  subsection  (a)  of  Code  Section  40-2-21. 

(3)  “Mobile  homes”  means  manufactured  homes  and  relocatable 
homes  as  defined  in  Part  2  of  Article  2  of  Chapter  2  of  Title  8.  Any 
mobile  home  which  qualifies  the  taxpayer  for  a  homestead  exemption 
under  the  laws  of  this  state  shall  not  be  considered  a  mobile  home  nor 
subject  to  this  article.  This  article  shall  not  apply  to  dealers  engaged 
in  the  business  of  selling  mobile  homes  at  wholesale  or  retail  and 
every  mobile  home  owned  in  this  state  on  January  1  by  a  dealer  shall 
be  subject  to  ad  valorem  taxation  in  the  same  manner  as  other 
taxable  tangible  personal  property. 

(4)  “Motor  vehicle”  means  a  vehicle  which  is  designed  primarily  for 
use  upon  the  public  roads.  Such  term  shall  not  include  heavy-duty 
equipment  as  defined  in  paragraph  (2)  of  Code  Section  48-5-500 
which  is  owned  by  a  nonresident  and  operated  in  this  state. 

(5)  “Owner”  has  the  same  meaning  as  provided  in  paragraph  (.2)  of 
subsection  (a)  of  Code  Section  40-2-21. 

(6)  “Registration  period”  has  the  same  meaning  as  provided  in 
paragraph  (1)  of  subsection  (a)  of  Code  Section  40-2-21.  (Ga.  L.  1966, 
p.  517,  §  2;  Ga.  L.  1967,  p.  603,  §  1;  Ga.  L.  1976,  p.  1529,  §  2;  Code 
1933,  §§  91A-1902,  91A-1921,  enacted  by  Ga.  L.  1978,  p.  309,  §  2; 
Ga.  L.  1980,  p.  1390,  §  2;  Ga.  L.  1982,  p.  1376,  §§  6,  8;  Ga.  L.  1983, 
p.  3,  §  37;  Ga.  L.  1986,  p.  180,  §  1;  Ga.  L.  1992,  p.  1551,  §  1;  Ga.  L. 
1993,  p.  1012,  §  l;Ga.L.  1993,  p.  1678,  §  2;  Ga.  L.  1997,  p.  419,  §  34; 
Ga.  L.  1997,  p.  957,  §  1;  Ga.  L.  1999,  p.  667,  §  3B.) 
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Editor’s  notes.  —  Ga.  L.  1993,  p.  1012, 
§§  3  and  4,  not  codified  by  the  General 
Assembly,  provide:  “Section  3.  This  Act  is 
passed  pursuant  to  Article  VII,  Section  I, 
Paragraph  III  of  the  Constitution  of  the 
State  of  Georgia  which  provides  that 
heavy-duty  equipment  motor  vehicles 
owned  by  nonresidents  and  operated  in 
this  state  may  be  classified  as  a  separate 
class  of  property  for  ad  valorem  property 
tax  purposes  and  different  rates,  methods, 
and  assessment  dates  may  be  provided  for 
such  motor  vehicles  and  which  authorizes 
the  General  Assembly  to  provide  by  gen¬ 


eral  law  for  the  ad  valorem  taxation  of 
motor  vehicles.” 

“Section  4.  This  Act  shall  become  effec¬ 
tive  upon  its  approval  by  the  Governor 
[April  13,  1993]  or  upon  its  becoming  law 
without  such  approval  and  shall  apply  to 
heavy-duty  equipment  brought  into  this 
state  after  such  effective  date  during  the 
1993  taxable  year.” 

Law  reviews.  —  For  article  comment¬ 
ing  on  the  1997  amendment  of  this  Code 
section,  see  14  Ga.  St.  U.  L.  Rev.  215 
(1997). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Farm  tractor  not  a  motor  vehicle.  — 

Farm  tractor  not  being  designed  primarily 
for  use  upon  the  public  roads  is  not  a 
motor  vehicle,  although  under  rare  cir¬ 
cumstances  a  particular  use  of  such  trac¬ 
tor  may  require  the  tracter’s  licensing. 
1965-66  Op.  Att’y  Gen.  No.  66-102. 


Equipment  permanently  attached 
to  a  truck.  —  Value  of  equipment  perma¬ 
nently  attached  to  a  truck  is  used  in 
determining  the  taxable  value  of  the  mo¬ 
tor  vehicle.  1965-66  Op.  Att’y  Gen.  No. 
66-102. 


RESEARCH  REFERENCES 


C.J.S.  —  101A  C.J.S.,  Zoning  and  Land 
Planning,  §  56. 

48-5-441.  Classification  of  motor  vehicles  and  mobile  homes  as 
separate  classes  of  tangible  property  for  ad  valorem 
taxation  purposes;  procedures  prescribed  in  article 
exclusive. 


(a) (1)  For  the  purposes  of  ad  valorem  taxation,  motor  vehicles  shall 
be  classified  as  a  separate  and  distinct  class  of  tangible  property. 
Such  class  of  tangible  property  shall  be  divided  into  two  distinct  and 
separate  subclasses  of  tangible  property  with  one  subclass  including 
heavy-duty  equipment  motor  vehicles  as  defined  in  Code  Section 
48-5-505  and  the  other  subclass  including  all  other  motor  vehicles. 
The  procedures  prescribed  by  this  article  for  returning  motor  vehi¬ 
cles,  excluding  heavy-duty  equipment  motor  vehicles  as  defined  in 
Code  Section  48-5-505,  for  taxation,  determining  the  applicable  rates 
for  taxation,  and  collecting  the  ad  valorem  tax  imposed  on  motor 
vehicles  shall  be  exclusive. 

(2)  This  subsection  shall  not  apply  to  motor  vehicles  subject  to 
Code  Section  48-5-441.1. 

(b)  For  the  purposes  of  ad  valorem  taxation,  mobile  homes  shall  be 
classified  as  a  separate  and  distinct  class  of  tangible  property.  The 
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procedures  prescribed  by  this  article  for  returning  mobile  homes  for 
taxation,  determining  the  applicable  rates  for  taxation,  and  collecting 
the  ad  valorem  tax  imposed  on  mobile  homes  shall  be  exclusive. 

(c)(1)  For  the  purposes  of  ad  valorem  taxation,  commercial  vehicles 
shall  be  classified  as  a  separate  and  distinct  class  of  tangible 
property.  The  procedures  prescribed  by  this  article  for  returning 
commercial  vehicles  for  taxation  and  for  determining  the  valuation  of 
commercial  vehicles  shall  be  exclusive  and  as  provided  for  in  Code 
Section  48-5-442.1.  All  other  procedures  prescribed  by  this  article  for 
the  taxation  of  motor  vehicles  shall  be  applicable  to  the  taxation  of 
commercial  vehicles. 


(2)  This  subsection  shall  not  apply  to  motor  vehicles  subject  to 
Code  Section  48-5-441.1.  (Ga.  L.  1966,  p.  517,  §  1;  Ga.  L.  1976,  p. 
1529,  §  1;  Code  1933,  §§  91A-1901,  91A-1920,  enacted  by  Ga.  L. 
1978,  p.  309,  §  2;  Ga.  L.  1997,  p.  957,  §  2;  Ga.  L.  1998,  p.  1145,  §  1; 
Ga.  L.  2012,  p.  257,  §  1-2/HB  386.) 


Editor’s  notes.  —  Ga.  L.  2012,  p.  257, 
§  7-l(h)/HB  386,  not  codified  by  the  Gen¬ 
eral  Assembly,  provides:  “Tax,  penalty, 
and  interest  liabilities  and  refund  eligibil¬ 
ity  for  prior  taxable  years  shall  not  be 
affected  by  the  passage  of  this  Act  and 
shall  continue  to  be  governed  by  the  pro¬ 
visions  of  general  law  as  it  existed  imme¬ 
diately  prior  to  the  effective  date  of  the 
relevant  portion  of  this  Act.”  As  to  this 
Code  section,  this  Act  became  effective 
March  1,  2013. 

Ga.  L.  2012,  p.  257,  §  7-l(i)/HB  386,  not 
codified  by  the  General  Assembly,  pro¬ 
vides:  “This  Act  shall  not  abate  any  pros¬ 


ecution,  punishment,  penalty,  administra¬ 
tive  proceedings  or  remedies,  or  civil 
action  related  to  any  violation  of  law  com¬ 
mitted  prior  to  the  effective  date  of  the 
relevant  portion  of  this  Act.”  As  to  this 
Code  section,  this  Act  became  effective 
March  1,  2013. 

Ga.  L.  2012,  p.  257,  §  7-2/HB  386,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  for  severability.  As  to  this  Code 
section,  this  Act  became  effective  March  1, 
2013. 

Law  reviews.  —  For  article  on  the 
2012  amendment  of  this  Code  section,  see 
29  Ga.  St.  U.  L.  Rev.  112  (2012). 


JUDICIAL  DECISIONS 


Cited  in  Fulton  County  Tax  Comm’r  v. 
GMC,  234  Ga.  App.  459,  507  S.E.2d  772 
(1998). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 

City  may  not  collect  a  specific  or 
flat  rate  property  tax  levied  on  auto¬ 
mobiles.  1967  Op.  Att’y  Gen.  No.  67-140. 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  71  Am.  Jur.  2d,  State  C.J.S.  —  84  C.J.S.,  Taxation,  §  122. 
and  Local  Taxation,  §§  109,  110,  134.  ALR.  —  Constitutionality,  construction, 
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and  application  of  statutes  relating  to  ad 
valorem  or  property  taxation  of  motor 
vehicles,  114  ALR  847. 

Constitutionality,  construction,  and  ap¬ 
plication  of  statute  or  ordinance  imposing 
license  fee  or  tax  upon  automobiles  or 
trailers  used  for  habitation,  150  ALR  853. 


Classification,  as  real  estate  or  personal 
property,  of  mobile  homes  or  trailers  for 
purposes  of  state  or  local  taxation,  7 
ALR4th  1016. 


48-5-441.1.  Classification  of  motor  vehicles  for  purposes  of  ad 
valorem  taxation. 


In  accordance  with  Article  VII,  Section  I,  Paragraph  111(b)(3)  of  the 
Georgia  Constitution,  motor  vehicles  subject  to  the  provisions  of  Code 
Section  48-5C-1  shall  be  classified  as  a  separate  and  distinct  class  of 
tangible  property  for  the  purposes  of  ad  valorem  taxation.  (Code  1981, 
§  48-5-441.1,  enacted  by  Ga.  L.  2012,  p.  257,  §  1-3/HB  386.) 


Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2012,  “Code 
Section  48-5C-1”  was  substituted  for 
“Code  Section  48-5B-1”  in  this  Code  sec¬ 
tion. 

Editor’s  notes.  —  Ga.  L.  2012,  p.  257, 
§  7-l(h)/HB  386,  not  codified  by  the  Gen¬ 
eral  Assembly,  provides:  “Tax,  penalty, 
and  interest  liabilities  and  refund  eligibil¬ 
ity  for  prior  taxable  years  shall  not  be 
affected  by  the  passage  of  this  Act  and 
shall  continue  to  be  governed  by  the  pro¬ 
visions  of  general  law  as  it  existed  imme¬ 
diately  prior  to  the  effective  date  of  the 
relevant  portion  of  this  Act.”  As  to  this 
Code  section,  this  Act  became  effective 
March  1,  2013. 

Ga.  L.  2012,  p.  257,  §  7-l(i)/HB  386,  not 


codified  by  the  General  Assembly,  pro¬ 
vides:  “This  Act  shall  not  abate  any  pros¬ 
ecution,  punishment,  penalty,  administra¬ 
tive  proceedings  or  remedies,  or  civil 
action  related  to  any  violation  of  law  com¬ 
mitted  prior  to  the  effective  date  of  the 
relevant  portion  of  this  Act.”  As  to  this 
Code  section,  this  Act  became  effective 
March  1,  2013. 

Ga.  L.  2012,  p.  257,  §  7-2/HB  386,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  for  severability.  As  to  this  Code 
section,  this  Act  became  effective  March  1, 
2013. 

Law  reviews.  —  For  article  on  the 
2012  enactment  of  this  Code  section,  see 
29  Ga.  St.  U.  L.  Rev.  112  (2012). 


48-5-442.  Preparation  and  distribution  of  uniform  evaluation  of 
motor  vehicles  for  tax  purposes. 


(a)(1)(A)  For  the  taxable  year  beginning  January  1,  2001,  only,  the 
commissioner  shall  prepare  and  distribute  to  each  of  the  tax 
collectors  and  tax  commissioners  a  uniform  evaluation  of  all  motor 
vehicles  for  use  as  the  taxable  value  of  the  motor  vehicles  subject  to 
this  article.  Each  evaluation  shall  reflect  the  value  which  would 
result  from  taking  75  percent  of  the  current  fair  market  value  and 
25  percent  of  the  current  wholesale  value  for  all  motor  vehicles  as 
determined  by  the  commissioner. 

(B)  For  all  taxable  years  beginning  on  or  after  January  1,  2002, 
the  commissioner  shall  prepare  at  least  annually  and  distribute  to 
each  of  the  tax  collectors  and  tax  commissioners  a  uniform  evalu- 
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ation  of  all  motor  vehicles  for  use  as  the  taxable  value  of  the  motor 
vehicles  subject  to  this  article.  Each  evaluation  shall  reflect  the 
average  of  the  current  fair  market  value  and  the  current  wholesale 
value  for  all  motor  vehicles  as  determined  by  the  commissioner. 

(2)  The  commissioner  shall  prepare  annually  and  distribute  to 
each  of  the  tax  collectors  and  tax  commissioners  uniform  procedures 
for  the  evaluation  of  all  mobile  homes  subject  to  this  article. 

(b)  Notwithstanding  subsection  (a)  of  this  Code  section,  all  antique 
and  hobby  or  special  interest  motor  vehicles,  as  defined  in  Code  Section 
48-5-440,  shall,  notwithstanding  true  fair  market  value  if  any,  be 
deemed  by  the  commissioner  to  have  a  fair  market  value  of  $100.00  in 
the  uniform  evaluation  prepared  and  distributed  annually  by  the 
commissioner. 

(c)  This  Code  section  shall  not  apply  to  commercial  vehicles.  (Ga.  L. 
1966,  p.  517,  §  10;  Ga.  L.  1976,  p.  1529,  §  11;  Code  1933,  §  91A-1933, 
enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1993,  p.  1678,  §  3;  Ga.  L. 
1995,  p.  809,  §  15;  Ga.  L.  1997,  p.  957,  §  3;  Ga.  L.  2000,  p.  416,  §  2.) 


Editor’s  notes.  —  Ga.  L.  1995,  p.  809, 
§  22,  not  codified  by  the  General  Assem¬ 
bly,  provides:  “Any  local  law  enacted  pur¬ 
suant  to  Code  Section  40-2-21,  which  is  in 
conflict  with  the  provisions  of  this  Act, 
shall  stand  repealed  on  the  effective  date 
of  this  Act.”  The  Act  became  effective  Jan¬ 
uary  1,  1997. 


Administrative  rules  and  regula¬ 
tions.  —  Motor  vehicle  value  apportion¬ 
ment,  Official  Compilation  of  the  Rules 
and  Regulations  of  the  State  of  Georgia, 
Department  of  Revenue,  Local  Govern¬ 
ment  Services  Division,  Chapter  560-11-7. 


JUDICIAL  DECISIONS 


Constitutionality.  —  Even  though  the 
statutes  providing  for  ad  valorem  taxation 
of  motor  vehicles  do  not  specifically  pro¬ 
vide  for  apportionment,  the  statutes  are 
not  unconstitutional  since  the  assessment 
of  value  may  be  challenged  through  the 
appeal  procedure  of  O.C.G.A.  §  48-5-442 
and  the  owner  thereby  has  the  opportu¬ 
nity  to  establish  that  a  vehicle  has  ac¬ 
quired  a  tax  situs  in  another  state.  East 
W.  Express,  Inc.  v.  Collins,  264  Ga.  774, 
449  S.E.2d  599  (1994). 


Notice  of  tax  assessment  is  duty  of 
tax  commissioner.  —  County  board  of 
tax  assessors  acted  ultra  vires  in  sending 
a  notice  of  tax  assessment  as  this  minis¬ 
terial  duty  is  placed  in  the  hands  of  the 
tax  commissioner  by  O.C.G.A.  §  48-5-442, 
and  valuation  and  assessments  are  to  be 
made  by  the  state  revenue  commissioner. 
Fulton  County  Tax  Comm’r  v.  GMC,  234 
Ga.  App.  459,  507  S.E.2d  772  (1998). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Antique  automobiles  must  be  as¬ 
sessed  at  fair  market  value  upon  the 


best  information  obtainable  by  local  offi¬ 
cials.  1970  Op.  Att’y  Gen.  No.  U70-42. 
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RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State 
and  Local  Taxation,  §§  701,  710. 

48-5-442.1.  Definitions;  determination  of  valuation  of  commer¬ 
cial  vehicle  for  ad  valorem  tax  purposes. 

(a)  As  used  in  this  Code  section,  the  term: 

(1)  “Georgia  fleet  mileage  ratio”  means  a  fraction,  the  numerator  of 
which  is  the  total  miles  driven  in  Georgia  by  all  commercial  vehicles 
registered  in  Georgia  under  the  International  Registration  Plan 
pursuant  to  Code  Section  40-2-88,  and  the  denominator  of  which  is 
the  total  miles  driven  within  and  without  Georgia  by  such  commer¬ 
cial  vehicles. 

(2)  “Gross  capital  cost”  means  the  freight  on  board,  delivered  cost 
of  a  commercial  vehicle  to  the  purchaser  of  such  commercial  vehicle 
but  shall  not  include  any  excise  or  use  taxes  paid  as  a  part  of  such 
purchase. 

(b)  The  valuation  of  a  commercial  vehicle,  trailer,  or  semitrailer  for 
ad  valorem  tax  purposes  shall  be  determined  as  follows: 

(1)  The  gross  capital  cost  of  a  commercial  vehicle,  trailer,  or 
semitrailer  shall  be  multiplied  by  a  percentage  factor  representing 
the  remainder  of  such  vehicle’s  value  after  depreciation  according  to 
a  depreciation  schedule  which  the  commissioner  shall  annually 
prepare  and  distribute  to  each  of  the  tax  collectors  and  tax  commis¬ 
sioners.  Except  as  provided  in  paragraph  (2)  of  this  subsection,  the 
resulting  value  of  such  commercial  vehicle,  trailer,  or  semitrailer 
shall  be  assessed  at  the  rate  of  40  percent  of  such  value  for  ad 
valorem  tax  purposes  in  this  state;  or 

(2)  For  a  trailer,  a  semitrailer,  or  a  commercial  vehicle  which  is  not 
registered  in  Georgia  under  the  International  Registration  Plan 
pursuant  to  Code  Section  40-2-88,  the  assessment  calculated  under 
paragraph  (1)  of  this  subsection  shall  be  multiplied  by  the  Georgia 
fleet  mileage  ratio.  The  resulting  apportioned  value  shall  be  the 
Georgia  assessed  value  of  the  commercial  vehicle,  trailer,  or  semi¬ 
trailer  for  ad  valorem  tax  purposes  in  this  state.  (Code  1981, 
§  48-5-442.1,  enacted  by  Ga.  L.  1997,  p.  957,  §  4;  Ga.  L.  2013,  p.  32, 
§  3/HB  463.) 

Editor’s  notes.  —  Ga.  L.  2013,  p.  32,  amendment  to  this  Code  section  shall  be 
§  5/HB  463,  not  codified  by  the  General  applicable  to  all  registration,  annual,  or 
Assembly,  provides,  in  part,  that  the  license  fees  of  apportionable  vehicles  and 
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ad  valorem  and  alternative  ad  valorem 
taxes  of  apportionable  vehicles  on  or  after 
January  1,  2014. 


JUDICIAL  DECISIONS 

Cited  in  Fulton  County  Tax  Comm’r  v. 

GMC,  234  Ga.  App.  459,  507  S.E.2d  772 
(1998). 

48-5-443.  Ad  valorem  tax  rate. 

Ad  valorem  taxes  imposed  on  motor  vehicles  and  mobile  homes 
subject  to  this  article  shall  be  at  the  assessment  level  and  mill  rate 
levied  by  the  taxing  authority  on  tangible  property  for  the  previous 
calendar  year.  (Ga.  L.  1966,  p.  517,  §  11;  Ga.  L.  1976,  p.  1529,  §  12; 
Code  1933,  §  91A-1934,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

JUDICIAL  DECISIONS 

Cited  in  East  W.  Express,  Inc.  v.  Col-  Fulton  County  Tax  Comm’r  v.  GMC,  234 
lins,  264  Ga.  774,  449  S.E.2d  599  (1994);  Ga.  App.  459,  507  S.E.2d  772  (1998). 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State 
and  Local  Taxation,  §  613. 

48-5-444.  Place  of  return  of  motor  vehicles  and  mobile  homes. 

(a)(1)  For  purposes  of  this  subsection,  the  term  “functionally  located” 
means  located  in  a  county  in  this  state  for  184  days  or  more  during 
the  immediately  preceding  calendar  year.  The  184  days  or  more 
requirement  of  this  subsection  shall  mean  the  cumulative  total 
number  of  days  during  such  calendar  year,  which  days  may  be 
consecutive. 

(2)(A)  Except  as  otherwise  provided  in  paragraph  (3)  of  this 
subsection,  each  motor  vehicle  owned  by  a  resident  of  this  state 
shall  be  returned: 

(i)  In  the  county  where  the  owner  claims  a  homestead  exemp¬ 
tion; 

(ii)  If  no  such  exemption  is  claimed,  then  in  the  county  of  the 
owner’s  domicile;  or 

(iii)  If  the  motor  vehicle  is  primarily  used  in  connection  with 
some  established  business  enterprise  located  in  a  different 
county,  in  the  county  where  the  business  is  located. 

(B)  A  motor  vehicle  owned  by  a  resident  of  this  state  may  be 
registered  in  the  county  where  the  vehicle  is  functionally  located  if 


757 


48-5-444 


REVENUE  AND  TAXATION 


48-5-444 


the  vehicle  is  a  passenger  car  as  defined  in  paragraph  (41)  of  Code 
Section  40-1-1.  Such  vehicle  shall  first  be  returned  for  taxation  as 
provided  in  subparagraph  (A)  of  this  paragraph.  This  subpara¬ 
graph  shall  not  apply  with  respect  to  any  vehicle  which  is  used  by 
a  student  enrolled  in  a  college  or  university  in  this  state  in  a  county 
other  than  the  student’s  domicile. 

(C)  Each  motor  vehicle  owned  by  a  nonresident  shall  be  returned 
in  the  county  where  the  motor  vehicle  is  situated. 

(3) (A)  As  used  in  this  paragraph,  the  term: 

(i)  “Family  owned  qualified  farm  products  producer”  shall 
have  the  same  meaning  as  provided  in  paragraph  (2)  of  Code 
Section  48-5-41.1. 

(ii)  “Passenger  car”  shall  have  the  same  meaning  as  provided 
for  in  paragraph  (41)  of  Code  Section  40-1-1. 

(iii)  “Truck”  shall  have  the  same  meaning  as  provided  for  in 
paragraph  (70)  of  Code  Section  40-1-1. 

(B)  If  a  passenger  car  or  truck  is  primarily  used  in  connection 
with  some  established  farm  operated  by  a  family  owned  qualified 
farm  products  producer  located  in  a  county  other  than  the  county 
where  the  owner  claims  a  homestead  exemption  or  the  county  of 
the  owner’s  domicile,  such  passenger  car  or  truck  shall  be  returned 
in  the  county  where  the  farm  operated  by  a  family  owned  qualified 
farm  products  producer  is  located. 

(4)  Any  person  who  shall  knowingly  make  any  false  statement  in 
any  application  for  the  registration  of  any  vehicle,  in  transferring  any 
certificate  of  registration,  or  in  applying  for  a  new  certificate  of 
registration  shall  be  guilty  of  false  swearing,  whether  or  not  an  oath 
is  actually  administered  to  such  person,  if  such  statement  shall 
purport  to  be  under  oath.  On  conviction  of  such  offense,  such  person 
shall  be  punished  as  provided  by  Code  Section  16-10-71. 

(b)  Mobile  homes  shall  be  returned  in  the  county  where  situated 
unless  the  mobile  home  is  primarily  used  in  connection  with  some 
established  business  enterprise  located  in  a  different  county,  in  which 
case  it  shall  be  returned  in  the  county  where  the  business  is  located. 
(Ga.  L.  1966,  p.  517,  §  6;  Ga.  L.  1976,  p.  1529,  §  8;  Code  1933, 
§  91A-1930,  enacted  by  Ga.L.  1978,  p.  309,  §  2;  Ga.  L.  1979,  p.  5,  §  50; 
Ga.  L.  1993,  p.  303,  §  1;  Ga.  L.  1994,  p.  790,  §  1;  Ga.  L.  1995,  p.  10, 
§  48;  Ga.  L.  1998,  p.  128,  §  48;  Ga.  L.  2006,  p.  1020,  §  1/HB  1236;  Ga. 
L.  2009,  p.  942,  §  1/HB  318.) 
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JUDICIAL  DECISIONS 

Cited  in  East  W.  Express,  Inc.  v.  Col-  Fulton  County  Tax  Comm’r  v.  GMC,  234 
lins,  264  Ga.  774,  449  S.E.2d  599  (1994);  Ga.  App.  459,  507  S.E.2d  772  (1998). 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State  and  vessels  for  purposes  of  property  taxa- 
and  Local  Taxation,  §  624.  tion,  3  ALR4th  837. 

ALR.  —  Situs  of  aircraft,  rolling  stock, 

48-5-445.  Collection  of  ad  valorem  taxes  by  tax  collectors  or  tax 
commissioners. 

The  tax  collector  or  tax  commissioner  receiving  the  return  shall 
collect  all  ad  valorem  taxes  imposed  on  a  motor  vehicle  or  mobile  home 
irrespective  of  the  tax  authority  levying  the  taxes.  No  other  official  shall 
be  authorized  to  collect  such  taxes.  (Ga.  L.  1966,  p.  517,  §  9;  Ga.  L. 
1976,  p.  1529,  §  10;  Code  1933,  §  91A-1932,  enacted  by  Ga.  L.  1978,  p. 
309,  §  2.) 


JUDICIAL  DECISIONS 


Cited  in  East  W.  Express,  Inc.  v.  Col-  Fulton  County  Tax  Comm’r  v.  GMC,  234 
lins,  264  Ga.  774,  449  S.E.2d  599  (1994);  Ga.  App.  459,  507  S.E.2d  772  (1998). 

OPINIONS  OF  THE  ATTORNEY  GENERAL 


City  may  not  collect  the  specific  or 
flat  rate  property  tax  levied  on  auto¬ 
mobiles.  1967  Op.  Att’y  Gen.  No.  67-140. 

Person  holding  only  equitable  in¬ 
terest  is  liable  for  property  taxes.  —  If 
the  owner  of  property  transfers  legal  title 
thereto,  retention  of  the  equitable  interest 
is  such  substantial  beneficial  ownership 
as  will  render  the  owner  liable  for  the  ad 
valorem  taxes  on  the  property.  1967  Op. 
Att’y  Gen.  No.  67-46. 

Savings  and  loan  associations  must 
pay  the  ad  valorem  taxes  on  its  motor 
vehicles  prior  to  purchasing  license  tags. 
1967  Op.  Att’y  Gen.  No.  67-25. 

Service  person  who  has  not  regis¬ 
tered  the  person’s  car  and  obtained 
license  plates  in  the  person’s  home 


state  may  be  required  to  license  the  per¬ 
son’s  car  in  Georgia,  and  to  pay  all  taxes 
essential  to  the  functioning  of  the  state’s 
licensing  and  registration  laws.  1967  Op. 
Att’y  Gen.  No.  67-4. 

No  effect  on  exemption  under  Sol¬ 
diers  and  Sailors  Civil  Relief  Act  of 
1940.  —  Statute  does  not  affect  the  ex¬ 
emption  afforded  service  people  under  the 
Soldiers  and  Sailors  Civil  Relief  Act  of 
1940,  50  U.S.C.  App.  §  501  et  seq.  Ad 
valorem  taxes  are  collected  at  the  time  of 
application  for  license  plates  for  motor 
vehicles  only  if  under  the  tax  laws  of  this 
state  and  other  applicable  statutes  the 
motor  vehicle  is  subject  to  ad  valorem  tax 
in  Georgia.  1967  Op.  Att’y  Gen.  No.  67-4. 


RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  72  An.  Jur.  2d,  State  C.J.S.  —  85  C.J.S.,  Taxation,  §  1103  et 
and  Local  Taxation,  §  769.  seq. 
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48-5-446.  Remittance  of  taxes  collected  to  tax  authority;  time. 

The  tax  collector  or  tax  commissioner  collecting  the  ad  valorem  taxes 
on  motor  vehicles  and  mobile  homes  as  prescribed  by  this  article  shall 
remit  to  the  tax  authority  imposing  the  tax  such  sums  as  have  been 
collected,  less  the  commissions  provided  in  this  article,  on  or  before  the 
fifteenth  day  of  the  month  following  the  month  of  collection.  (Ga.  L. 
1966,  p.  517,  §  13;  Ga.  L.  1976,  p.  1529,  §  14;  Code  1933,  §  91A-1936, 
enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

RESEARCH  REFERENCES 

C.J.S.  —  85  C.J.S.,  Taxation,  §  1139. 

48-5-447.  Compensation  of  tax  collectors  and  tax  commissioners 
for  collecting  taxes;  rates;  agreed  rate  in  case  of  indi¬ 
vidual  adjustment;  procedure;  disposition  of  commis¬ 
sions  pursuant  to  local  Acts. 

(a)  The  tax  collector  or  tax  commissioner  shall  be  compensated  for 
his  services  in  collecting  the  ad  valorem  taxes  imposed  on  motor 
vehicles  and  mobile  homes  by  the  various  tax  jurisdictions  within  his 
county  by  each  jurisdiction  on  all  net  collections  made  during  any 


calendar  year  for  each  jurisdiction  as  follows: 

(1)  Up  to  and  including  $6,000.00  .  6% 

(2)  Over  $6,000.00  and  not  exceeding  $14,000.00  .  5% 

(3)  Over  $14,000.00  and  not  exceeding  $24,000.00  .  4% 

(4)  Over  $24,000.00  and  not  exceeding  $36,000.00  .  3% 

(5)  Over  $36,000.00  and  not  exceeding  $52,000.00  .  2  1/2% 

(6)  Over  $52,000.00  and  not  exceeding  $76,000.00  .  2% 

(7)  Over  $76,000.00  .  1  3/4% 


(b)  In  those  instances  which  require  individual  adjustment,  the 
schedule  of  commissions  provided  in  subsection  (a)  of  this  Code  section 
may  be  changed  and  altered  by  the  agreement  of  the  parties  concerned 
by  contract.  Provisions  of  laws  in  effect  on  January  1,  1980,  covering 
such  compensation  shall  not  be  repealed  by  this  article. 

(c) (1)  All  fees  and  commissions  allowed  tax  collectors  and  tax  com¬ 
missioners  for  collecting  ad  valorem  taxes  on  motor  vehicles  and 
mobile  homes  shall  be  collected  by  those  officials.  In  instances  where 
the  officials  are  compensated  by  the  fee  system,  the  commissions 
shall  be  retained  by  the  officials  as  a  part  of  their  compensation. 
Where  the  tax  collector  or  tax  commissioner  has  been  placed  on  a 
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salary  in  lieu  of  the  fee  system  of  compensation,  the  fees  and 
commissions  shall  be  turned  over  to  the  county  treasury. 

(2)  The  provisions  of  paragraph  (1)  of  this  subsection  to  the 
contrary  notwithstanding,  the  fees  and  commissions  provided  for  in 
this  Code  section  shall  be  disposed  of  pursuant  to  local  Acts  specifi¬ 
cally  providing  for  the  disposition  of  such  fees  and  commissions.  (Ga. 
L.  1966,  p.  517,  §§  14,  15;  Ga.  L.  1976,  p.  1529,  §§  15,  16;  Code  1933, 
§  91A-1937,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1982,  p.  3, 
§  48.) 


OPINIONS  OF  THE  ATTORNEY  GENERAL 

No  commission  for  collecting  of  sion  on  collections  after  90  percent  of  the 
school  taxes.  —  Tax  commissioner  is  not  net  digest  has  been  collected  on  school 
entitled  to  receive  a  10  percent  commis-  taxes.  1967  Op.  Att’y  Gen.  No.  67-425. 

RESEARCH  REFERENCES 

C.J.S.  —  85  C.J.S.,  Taxation,  §  1127  et 
seq. 

48-5-448.  Value  of  all  returned  motor  vehicles  and  mobile  homes 
included  in  tax  digest. 

(a)  The  value  of  all  motor  vehicles  returned  for  taxation  during  the 
previous  calendar  year  shall  be  added  to  the  regular  digest  at  the  time 
the  regular  digest  is  transmitted  to  the  commissioner  or  at  such  other 
time  as  the  digest  is  required  to  be  compiled. 

(b)  The  value  of  all  mobile  homes  returned  for  taxation  during  each 
calendar  year  shall  be  added  to  the  regular  digest  at  the  time  the 
regular  digest  is  transmitted  to  the  commissioner  or  at  such  other  time 
as  the  digest  is  required  to  be  compiled. 

(c)  The  total  of  the  regular  digest  and  the  value  of  returns  required 
to  be  added  pursuant  to  this  Code  section  shall  constitute  the  tax  digest. 
(Ga.  L.  1966,  p.  517,  §  17;  Ga.  L.  1976,  p.  1529,  §  17;  Code  1933, 
§  91A-1938,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1999,  p.  667, 
§  3A.) 

48-5-449.  Discretion  of  county  governing  authorities  to  expend 
county  funds  for  additional  help  and  equipment. 

The  governing  authority  of  each  county,  at  its  discretion,  may  expend 
county  funds  to  hire  any  additional  help  and  to  purchase  any  additional 
equipment  necessary  to  implement  this  article.  (Ga.  L.  1968,  p.  380, 
§  1;  Ga.  L.  1976,  p.  1529,  §  18;  Code  1933,  §  91A-1939,  enacted  by  Ga. 
L.  1978,  p.  309,  §  2.) 
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48-5-450.  Contesting  tax  assessments;  filing  affidavit  of  illegal¬ 
ity;  bond;  trial  in  superior  court;  appeal. 

Any  owner  who  contests  the  assessment  of  an  ad  valorem  tax  against 
a  motor  vehicle  may  purchase  the  license  plate  without  payment  of  the 
ad  valorem  tax,  and  any  owner  who  contests  the  assessment  of  an  ad 
valorem  tax  against  a  mobile  home  may  secure  a  decal  for  the  year  in 
question,  by  filing  with  the  tax  collector  or  tax  commissioner  an 
affidavit  of  illegality  to  the  assessment  together  with  a  surety  bond 
issued  by  a  surety  company  authorized  to  do  business  in  this  state  or,  in 
lieu  of  such  bond,  a  bond  approved  by  the  clerk  of  the  superior  court  of 
the  county  or  a  cash  bond.  Whatever  bond  is  filed  shall  be  in  an  amount 
equal  to  the  tax  and  any  penalties  and  interest  which  may  be  found  to 
be  due.  The  bond  shall  be  made  payable  to  the  tax  collector  or  tax 
commissioner  and  shall  be  conditioned  upon  the  payment  of  taxes  and 
penalties  ultimately  found  to  be  due.  The  affidavit  of  illegality  and  the 
bond  shall  be  transferred  immediately  by  the  tax  collector  or  tax 
commissioner  to  the  superior  court,  shall  be  filed  in  the  superior  court, 
and  shall  be  tried  as  affidavits  of  illegality  are  tried  in  tax  cases.  Any 
owner  who  contests  the  value  assessment  of  a  motor  vehicle  or  mobile 
home  may  appeal  such  assessed  value  as  provided  for  in  Code  Section 
48-5-311,  insofar  as  applicable.  (Ga.  L.  1966,  p.  517,  §  12;  Ga.  L.  1967, 
p.  91,  §  2A;  Ga.  L.  1976,  p.  1529,  §  13;  Code  1933,  §  91A-1935,  enacted 
by  Ga.  L.  1978,  p.  309,  §  2.) 

JUDICIAL  DECISIONS 


Statute  provides  direct  appeal  to 
superior  court.  —  O.C.G.A.  §  48-5-450 
provides  a  direct  appeal  to  the  superior 
court,  avoiding  the  normal,  slower  appeal 
procedure  for  contested  ad  valorem  as¬ 
sessments  that  go  through  the  county 
board  of  equalization  before  going  to  the 
superior  court,  which  factor  of  speed  is  a 
consideration  in  determining  the  applica¬ 
bility  of  a  tax  appeal  procedure.  Fulton 
County  Tax  Comm’r  v.  GMC,  234  Ga.  App. 
459,  507  S.E.2d  772  (1998). 

Required  to  pursue  procedural  re¬ 
quirements.  —  Absent  the  existence  of 


an  underlying  constitutional  right,  no  42 
U.S.C.  §  1983  claim  was  available;  thus, 
the  service  person,  who  had  an  ad  valorem 
tax  levied  against  the  serviceman’s  mobile 
home  for  the  2001  tax  year,  was  required 
to  pursue  the  procedural  requirements  for 
contesting  tax  assessments  under 
O.C.G.A.  §  48-5-450  because  the  service 
person  did  not  specify  in  the  original  com¬ 
plaint  what  constitutional  right  was  vio¬ 
lated.  Martinet  v.  Wainright,  261  Ga.  App. 
160,  582  S.E.2d  139  (2003). 

Cited  in  East  W.  Express,  Inc.  v.  Col¬ 
lins,  264  Ga.  774,  449  S.E.2d  599  (1994). 


RESEARCH  REFERENCES 


C.J.S.  —  84  C.J.S.,  Taxation,  §  759  et 
seq. 

ALR.  —  Construction  and  application 


of  statute  prohibiting  or  restricting  reas¬ 
sessment  after  assessment  and  payment 
of  taxes,  85  ALR  107. 
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48-5-451.  Penalty  for  failure  to  make  return  or  pay  tax  on  motor 
vehicle  or  mobile  home. 

(a)  Except  as  otherwise  provided  in  subsection  (b)  of  this  Code 
section,  every  owner  of  a  motor  vehicle  or  a  mobile  home,  in  addition  to 
the  ad  valorem  tax  due  on  the  motor  vehicle  or  mobile  home,  shall  be 
liable  for  a  penalty  of  10  percent  of  the  tax  due  or  $5.00,  whichever  is 
greater,  for  the  failure  to  make  the  return  or  pay  the  tax  in  accordance 
with  this  article. 

(b)  Any  Georgia  resident  who  voluntarily  cancels  the  registration  of 
his  or  her  motor  vehicle  pursuant  to  Code  Section  40-2-10  shall  not  be 
assessed  any  penalty  for  failure  to  pay  the  tax  due  on  a  motor  vehicle 
under  subsection  (a)  of  this  Code  section  for  any  such  period  of  time. 
Any  such  person  shall  remain  liable  for  the  ad  valorem  tax  due  on  a 
motor  vehicle  he  or  she  owns.  This  subsection  shall  not  apply  to  motor 
vehicles  subject  to  Code  Section  48-5-441.1.  The  commissioner  shall 
promulgate  any  necessary  rules  and  forms  to  implement  the  provisions 
of  this  subsection.  (Ga.  L.  1966,  p.  517,  §  8;  Ga.  L.  1976,  p.  1529,  §  9; 
Code  1933,  §  91A-1931,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L. 
1990,  p.  2048,  §  16;Ga.L.  1995,  p.809,  §  16;  Ga.  L.  1996,  p.  1118,  §  15; 
Ga.  L.  2015,  p.  825,  §  1/HB  94.) 

The  2015  amendment,  effective  July 
1,  2015,  designated  the  previously  exist¬ 
ing  provisions  as  subsection  (a),  and  in 
such  subsection,  substituted  “Except  as 
otherwise  provided  in  subsection  (b)  of 
this  Code  section,  every”  for  “Every”;  and 
added  subsection  (b).  See  Editor’s  notes 
for  applicability. 

Editor’s  notes.  —  Ga.  L.  1995,  p.  809, 

§  22,  not  codified  by  the  General  Assem¬ 
bly,  provides:  “Any  local  law  enacted  pur¬ 
suant  to  Code  Section  40-2-21,  which  is  in 
conflict  with  the  provisions  of  this  Act, 
shall  stand  repealed  on  the  effective  date 
of  this  Act.”  The  Act  became  effective  Jan¬ 
uary  1,  1997. 

Ga.  L.  1996,  p.  1118,  §  17,  not  codified 
by  the  General  Assembly,  provides:  “Any 
local  Act  enacted  pursuant  to  Code  Sec¬ 
tion  40-2-21  which  is  in  conflict  with  the 
provisions  of  this  Act  shall  stand  repealed 
on  the  effective  date  of  this  Act;  provided, 
however,  that  any  local  Act  enacted  in 
1996  pursuant  to  the  provisions  of  Code 
Section  40-2-21  as  enacted  by  Act  No.  385, 

Ga.  L.  1995,  which  local  Act  provides  for  a 
four-month  staggered  registration  period 
for  a  county,  shall  not  be  repealed  by  the 
provisions  of  this  Act,  but  the  registration 


period  for  such  county  shall  be  as  provided 
by  subparagraph  (a)(1)(B)  of  Code  Section 
40-2-21  as  enacted  by  this  Act  and  not  as 
provided  in  such  local  Act.”  The  Act  be¬ 
came  effective  January  1,  1997. 

Ga.  L.  1996,  p.  1118,  §  18,  not  codified 
by  the  General  Assembly,  provides:  “Those 
parts  of  Act  No.  385,  Ga.  L.  1995,  an  Act 
amending  Chapter  2  of  Title  40  of  the 
Official  Code  of  Georgia  Annotated,  relat¬ 
ing  to  registration  and  licensing  of  motor 
vehicles,  and  amending  Article  10  of 
Chapter  5  of  Title  48  of  the  Official  Code  of 
Georgia  Annotated,  relating  to  ad  valorem 
taxation  of  motor  vehicles  and  mobile 
homes,  approved  April  19,  1995,  in  conflict 
with  this  Act  are  repealed.” 

Ga.  L.  2015,  p.  825,  §  2/HB  94,  not 
codified  by  the  General  Assembly,  pro¬ 
vides:  “This  Act  shall  become  effective  on 
July  1,  2015,  and  shall  be  applicable  to 
any  penalties  assessed  on  or  after  that 
date.  Any  proceedings  instituted  for  the 
collection  of  penalties  under  the  law  in 
existence  prior  to  July  1,  2015,  shall  not 
be  affected  by  the  enactment  of  this  Act.” 

Administrative  rules  and  regula¬ 
tions.  —  Penalties,  Official  Compilation 
of  the  Rules  and  Regulations  of  the  State 
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of  Georgia,  Department  of  Revenue,  Local  Procedures  for  Mobile  Homes, 
Government  Services  Division,  Uniform  §  560-ll-9-.il. 

JUDICIAL  DECISIONS 

Cited  in  Fulton  County  Tax  Comm’r  v. 

GMC,  234  Ga.  App.  459,  507  S.E.2d  772 
(1998). 


RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State  C.J.S.  —  85  C.J.S.,  Taxation,  §  1712  et 
and  Local  Taxation,  §  625.  seq. 

Part  2 

Motor  Vehicles 

Administrative  rules  and  regula-  and  Regulations  of  the  State  of  Georgia, 
tions.  —  Motor  vehicle  value  apportion-  Department  of  Revenue,  Local  Govern¬ 
ment,  Official  Compilation  of  the  Rules  ment  Services  Division,  Chapter  560-11-7. 

48-5-470.  Exemption  of  driver  educational  motor  vehicles  from 
ad  valorem  taxation. 

Driver  educational  motor  vehicles  are  declared  to  be  public  property 
used  exclusively  for  public  purposes  and  are  exempted  from  any  and  all 
ad  valorem  taxes  imposed  by  any  tax  jurisdiction  in  this  state.  (Ga.  L. 
1967,  p.  603,  §  2;  Code  1933,  §  91A-1903,  enacted  by  Ga.  L.  1978,  p. 
309,  §  2;  Ga.  L.  1980,  p.  1390,  §  3.) 

RESEARCH  REFERENCES 

C.J.S.  —  84  C.J.S.,  Taxation,  §  433  et 
seq. 

48-5-470.1.  Exemption  of  motor  vehicles  used  for  transporting 
persons  with  disabilities  or  disabled  students  to  or 
from  educational  institutions. 

All  motor  vehicles  owned  by  a  school  or  educational  institution  and 
used  principally  for  the  purpose  of  transporting  persons  with  disabili¬ 
ties  or  disabled  students  to  or  from  such  school  or  educational  institu¬ 
tion  are  exempted  from  any  and  all  ad  valorem  taxes  imposed  by  any 
tax  jurisdiction  in  this  state.  The  exemption  provided  for  in  this  Code 
section  shall  apply  only  when  such  school  or  educational  institution  is 
qualified  as  an  exempt  organization  under  the  United  States  Internal 
Revenue  Code,  Section  501(c)(3),  as  such  section  exists  on  January  1, 
1984.  (Code  1981,  §  48-5-470.1,  enacted  by  Ga.  L.  1984,  p.  788,  §  1;  Ga. 
L.  1987,  p.  191,  §  9;  Ga.  L.  1995,  p.  1302,  §  11.) 
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Editor’s  notes.  —  Ga.  L.  1987,  p.  191, 
§  10,  not  codified  by  the  General  Assem¬ 
bly,  provided  that  that  Act  applies  to  tax¬ 
able  years  ending  on  or  after  March  11, 
1987,  and  that  a  taxpayer  with  a  taxable 
year  ending  on  or  after  January  1,  1987, 
and  before  March  11,  1987,  may  elect  to 
have  the  provisions  of  that  Act  apply. 

Ga.  L.  1987,  p.  191,  §  10,  not  codified  by 
the  General  Assembly,  also  provided  that 
tax,  penalty,  and  interest  liabilities  and 


refund  eligibility  for  prior  taxable  years 
shall  not  be  affected  by  that  Act. 

Ga.  L.  1987,  p.  191,  §  10  not  codified  by 
the  General  Assembly,  also  provided  that 
provisions  of  the  federal  Tax  Reform  Act  of 
1986  and  of  the  Internal  Revenue  Code  of 
1986,  which  as  of  January  1,  1987,  were 
not  yet  effective,  become  effective  for  pur¬ 
poses  of  Georgia  taxation  on  the  same 
dates  as  they  became  effective  for  federal 
purposes. 


48-5-470.2.  Exemption  of  vans  and  buses  owned  by  religious 
groups. 


Vans  and  buses  owned  by  religious  groups  and  used  exclusively  for 
the  purpose  of  maintaining  and  operating  exempt  properties  owned  by 
such  groups  or  for  the  exclusive  purpose  of  transporting  individuals  to 
religious  services  or  trips  sponsored  by  such  religious  groups  designed 
to  promote  religious,  educational,  or  charitable  purposes  and  not  for  the 
purposes  of  producing  private  or  corporate  profit  and  income  distribut¬ 
able  to  shareholders  in  corporations  owning  such  property  or  to  other 
owners  of  such  property  or  for  any  private  purposes  are  exempted  from 
any  and  all  ad  valorem  taxes  imposed  by  any  tax  jurisdiction  in  this 
state.  (Code  1981,  §  48-5-470.2,  enacted  by  Ga.  L.  1996,  p.  1260,  §  1.) 

48-5-471.  Motor  vehicles  subject  to  ad  valorem  taxation. 


(a)  Every  motor  vehicle  owned  in  this  state  by  a  natural  person  is 
subject  to  ad  valorem  taxation  by  the  various  tax  jurisdictions  autho¬ 
rized  to  impose  an  ad  valorem  tax  on  property  as  provided  in  Code 
Section  48-5-473;  provided,  however,  that  under  no  circumstances  shall 
such  ad  valorem  taxation  be  collected  more  than  one  time  per  calendar 
year  with  respect  to  the  same  motor  vehicle.  Every  vehicle  owned  in  this 
state  by  an  entity  other  than  a  natural  person  is,  except  as  specifically 
provided  in  Code  Section  48-5-472,  subject  to  ad  valorem  taxation  by 
the  various  tax  jurisdictions  authorized  to  impose  an  ad  valorem  tax  on 
property  as  provided  in  Code  Section  48-5-473;  provided,  however,  that 
under  no  circumstances  shall  such  ad  valorem  taxation  be  collected 
more  than  one  time  per  calendar  year  with  respect  to  the  same  motor 
vehicle.  Taxes  shall  be  charged  against  the  owner  of  the  property,  if 
known,  and,  if  unknown,  against  the  specific  property  itself. 

(b) (1)  Any  motor  vehicle  wholly  owned  in  this  state  by  a  nonresident 
member  of  the  armed  forces  of  the  United  States  temporarily  sta¬ 
tioned  in  this  state  as  a  result  of  military  orders  shall  not  acquire  a 
tax  situs  in  this  state  and  such  motor  vehicle  shall  not  be  required  to 
be  returned  for  taxation  in  this  state.  Not  more  than  one  motor 


765 


48-5-471 


REVENUE  AND  TAXATION 


48-5-471 


vehicle  jointly  owned  by  such  member  of  the  armed  forces  of  the 
United  States  together  with  such  member’s  nonresident  spouse, 
when  such  nonresident  spouse  temporarily  resides  in  this  state  at  the 
temporary  domicile  of  such  member  of  the  armed  forces  of  the  United 
States  for  the  primary  purpose  of  residing  together  as  a  family  with 
such  member  of  the  armed  forces  of  the  United  States,  shall  not 
acquire  a  tax  situs  in  this  state  and  such  motor  vehicle  shall  not  be 
required  to  be  returned  for  taxation  in  this  state. 

(2)  This  subsection  shall  not  apply  to  any  motor  vehicle  that  is 
used  in  the  conduct  of  a  business. 

(3)  Nothing  in  this  subsection  shall  be  construed  to  excuse  the 
members  of  the  armed  forces  of  the  United  States  or  spouses  from 
returning  such  motor  vehicles  for  ad  valorem  taxation  as  may  be 
required  by  the  laws  of  their  state  of  permanent  domicile.  (Ga.  L. 
1966,  p.  517,  §  3;  Ga.  L.  1967,  p.  459,  §  1;  Code  1933,  §  91A-1905, 
enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1979,  p.  5,  §  47;  Ga.  L. 
1995,  p.  809,  §  17;  Ga.  L.  1997,  p.  419,  §  35;  Ga.  L.  2000,  p.  1177, 
§  1.) 


Editor’s  notes.  —  Ga.  L.  1995,  p.  809, 
§  22,  not  codified  by  the  General  Assem¬ 
bly,  provides:  “Any  local  law  enacted  pur¬ 
suant  to  Code  Section  40-2-21,  which  is  in 
conflict  with  the  provisions  of  this  Act, 
shall  stand  repealed  on  the  effective  date 
of  this  Act.”  The  Act  became  effective  Jan¬ 
uary  1,  1997. 


Ga.  L.  2000,  p.  1177,  §  2,  not  codified  by 
the  General  Assembly,  provided  that  the 
Act  shall  be  applicable  to  all  taxable  years 
beginning  on  or  after  January  1,  2001. 

Law  reviews.  —  For  article  on  the 
1997  amendment  of  this  Code  section,  see 
14  Ga.  St.  U.  L.  Rev.  215  (1997). 


JUDICIAL  DECISIONS 


Situs  of  property  destined  for  but 

not  yet  in  state.  —  Property  used  in 
connection  with  a  trade  or  business  ac¬ 
quires  a  tax  situs  since  it  is  more  or  less 
permanently  situated,  i.e.,  where  the 
business  is  located,  but  when  the  property 
at  issue  (motor  vehicles)  was  ultimately 
destined  for  a  Georgia  business  concern 
and  ultimately  would  become  perma¬ 


nently  situated  in  Georgia,  but  these 
events  had  not  occurred  as  of  the  relevant 
taxing  date,  the  business  situs  rule  was 
inapplicable  in  that  the  property  was  not 
permanently  situated  within  the  state  un¬ 
til  the  property  had  been  accepted  by  the 
Georgia  business  concern.  Roberts  v. 
Chancellor  Fleet  Corp.,  182  Ga.  App.  69, 
354  S.E.2d  628  (1987). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


All  motor  vehicles  having  a  Georgia 
tax  situs  on  January  1  shall  be  taxed. 

1968  Op.  Att’y  Gen.  No.  68-19. 

Tax  must  be  paid  in  correct  city  and 
county.  —  If  a  taxpayer  fails  to  make  a 
return,  the  taxpayer  is  still  subject  to  an 
ad  valorem  tax  on  the  taxpayer’s  automo¬ 
bile;  the  paying  of  an  ad  valorem  tax  in 


another  county  does  not  satisfy  the  tax 
obligation  to  the  resident  county  and  city. 
1967  Op.  Att’y  Gen.  No.  67-406. 

Taxation  of  nonresident  military 
personnel  who  purchase  Georgia  li¬ 
cense  tags.  —  Military  personnel  who 
are  residents  of  other  states,  and  who  are 
in  Georgia  solely  by  virtue  of  military 
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orders,  are  not  subject  to  Georgia  ad  va¬ 
lorem  taxes,  even  though  the  military 
personnel  purchase  an  automobile  license 
tag  in  Georgia.  1954-56  Op.  Att’y  Gen.  p. 
671. 

Subsequent  owner  not  liable  for  tax 
in  year  acquired.  —  Owner  of  the  motor 
vehicle  on  January  1  is  liable  for  the  ad 
valorem  taxes  for  that  year,  and  not  the 
individual  who  acquired  the  vehicle  after 
January  1.  1967  Op.  Att’y  Gen.  No. 
67-173." 

Payment  of  taxes  by  subsequent 
purchaser  in  order  to  remove  lien 
and  obtain  license  plates.  —  Owner  on 
January  1  is  responsible  for  the  ad  va¬ 
lorem  taxes  on  the  vehicle,  even  if  pur¬ 


chased  by  another  after  January  1  of  that 
year.  However,  since  license  plates  cannot 
be  purchased  for  the  motor  vehicle  until 
the  ad  valorem  taxes  have  been  paid,  and 
since  there  is  a  lien  against  the  vehicle 
which  could  be  enforced  by  the  taxing 
authority,  the  purchaser  may  desire  to  pay 
the  taxes  and  then  proceed  against  the 
seller.  1967  Op.  Att’y  Gen.  No.  67-309. 

Taxes  must  be  paid  before  license 
tag  can  be  purchased.  — An  automobile 
license  tag  cannot  be  purchased  unless 
the  application  is  accompanied  by  an  affi¬ 
davit  that  ad  valorem  taxes  have  been 
paid  on  the  vehicle.  1954-56  Op.  Att’y  Gen. 

p.  668. 


RESEARCH  REFERENCES 


C.J.S.  —  84  C.J.S.,  Taxation,  §  122.  Situs  of  aircraft,  rolling  stock,  and  ves- 

ALR.  —  Constitutionality,  construction,  sels  for  purposes  of  property  taxation,  3 
and  application  of  statutes  relating  to  ad  ALR4th  837. 
valorem  or  property  taxation  of  motor 
vehicles,  114  ALR  847. 

48-5-472.  Ad  valorem  taxation  of  motor  vehicles  owned  and  held 
by  dealers  for  retail  sale. 


(a)  For  the  purpose  of  this  Code  section,  the  term  “dealer”  means  any 
person  who  is  engaged  in  the  business  of  selling  motor  vehicles  at  retail 
and  who  holds  a  valid  current  dealer’s  identification  number  issued  by 
the  department. 

(b)  Motor  vehicles  which  are  owned  by  a  dealer  and  held  in  inventory 
for  sale  or  resale  shall  constitute  a  separate  subclassification  of  motor 
vehicles  within  the  motor  vehicle  classification  of  tangible  property  for 
ad  valorem  taxation  purposes.  The  procedures  prescribed  in  this  article 
for  returning  motor  vehicles  for  ad  valorem  taxation,  determining  the 
applicable  rates  for  taxation,  and  collecting  the  ad  valorem  taxes 
imposed  on  motor  vehicles  do  not  apply  to  such  motor  vehicles  which 
are  owned  by  a  dealer.  Such  motor  vehicles  which  are  owned  by  a  dealer 
shall  not  be  returned  for  ad  valorem  taxation,  shall  not  be  taxed,  and  no 
taxes  shall  be  collected  on  such  motor  vehicles  until  they  are  trans¬ 
ferred  and  then  become  subject  to  taxation  as  provided  in  Code  Section 
48-5-473.  (Ga.  L.  1967,  p.  91,  §  1;  Ga.  L.  1975,  p.  183,  §  1;  Code  1933, 
§  91A-1904,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1995,  p.  809, 
§  18;  Ga.  L.  1997,  p.  419,  §  36.) 

Cross  references.  —  Used  car  dealers,  Editor’s  notes.  —  Ga.  L.  1995,  p.  809, 
T.  43,  C.  47.  §  22,  not  codified  by  the  General  Assem- 
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bly,  provides:  “Any  local  law  enacted  pur-  Law  reviews.  —  For  article  on  the 
suant  to  Code  Section  40-2-21,  which  is  in  1997  amendment  of  this  Code  section,  see 
conflict  with  the  provisions  of  this  Act,  14  Ga.  St.  U.  L.  Rev.  215  (1997). 
shall  stand  repealed  on  the  effective  date 
of  this  Act.”  The  Act  became  effective  Jan¬ 
uary  1,  1997. 

JUDICIAL  DECISIONS 

Constitutionality.  —  Provision  of  Standing.  —  Taxpayer  had  standing  to 
O.C.G.A.  §  48-5-472  creating  an  exemp-  challenge  the  provision  of  O.C.G.A. 
tion  from  ad  valorem  taxation  for  §  48-5-472  creating  an  exemption  from  ad 
dealer-owned  motor  vehicles  was  autho-  valorem  taxation  for  dealer-owned  motor 
rized  by  the  Georgia  Constitution.  Lowry  vehicles  that  are  held  for  sale  or  resale, 
v.  McDuffie,  269  Ga.  202,  496  S.E.2d  727  Lowry  v.  McDuffie,  269  Ga.  202,  496 
(1998).  S.E.2d  727  (1998). 

RESEARCH  REFERENCES 
C.J.S.  —  84  C.J.S.,  Taxation,  §  122. 

48-5-473.  Returns  for  taxation;  application  for  and  issuance  of 
license  plates  upon  payment  of  taxes  due. 

(a)(1)  Except  as  provided  in  paragraph  (2)  of  this  subsection,  every 
owner  of  a  motor  vehicle  subject  to  taxation  under  this  article  shall  be 
required  to  return  the  motor  vehicle  for  taxation  and  pay  the  taxes 
due  on  the  motor  vehicle  at  the  time  the  owner  applies  or  is  required 
by  law  to  apply  for  registration  of  the  motor  vehicle  and  for  the 
purchase  of  a  license  plate  for  the  motor  vehicle  during  the  owner’s 
registration  period. 

(2)(A)  In  all  counties  for  which  a  local  Act  has  not  been  enacted 
pursuant  to  Code  Section  40-2-21,  the  final  date  for  payment  of  ad 
valorem  taxes  shall  be  the  last  day  of  the  owner’s  registration 
period  and  the  lien  for  such  taxes  shall  attach  at  midnight  on  the 
last  day  of  the  owner’s  registration  period  if  the  vehicle  has  not 
been  registered  but  only  if  the  vehicle  is  still  owned  on  such  date  by 
such  owner. 

(B)  In  all  counties  for  which  a  local  Act  has  been  enacted 
pursuant  to  Code  Section  40-2-21,  the  final  date  for  payment  of  ad 
valorem  taxes  shall  be  the  last  day  of  the  owner’s  registration 
period  and  the  hen  for  such  taxes  on  such  motor  vehicle  shall 
attach  on  the  first  day  of  the  owner’s  registration  period. 

(C)  A  motor  vehicle  shall  not  be  returned  for  taxation  and  no  ad 
valorem  taxes  shall  be  due,  payable,  or  collected  at  the  time  a 
vehicle  is  registered  during  any  initial  registration  period  for  such 
vehicle. 
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(D)  A  motor  vehicle  shall  not  be  returned  for  taxation  and  no  ad 
valorem  taxes  shall  be  due,  payable,  or  collected  at  the  time  of  a 
transfer  of  the  vehicle. 

(3)  Notwithstanding  any  other  provision  of  this  Code  section  to  the 
contrary,  under  no  circumstances  shall  such  ad  valorem  taxation  be 
collected  more  than  one  time  per  calendar  year  with  respect  to  the 
same  motor  vehicle. 

(b)  Notwithstanding  subsection  (a)  of  this  Code  section,  in  the  case  of 
an  antique  or  hobby  or  special  interest  motor  vehicle,  as  defined  in  Code 
Section  48-5-440,  the  owner  or  owners  shall  certify  at  the  time  of 
returning  the  antique  or  hobby  or  special  interest  motor  vehicle  for 
taxation,  paying  the  taxes  due  on  the  motor  vehicle,  and  purchasing  a 
license  plate  for  the  motor  vehicle  or  at  the  time  of  the  first  sale  or 
transfer  of  the  motor  vehicle  that  the  vehicle  is  an  antique  or  hobby  or 
special  interest  motor  vehicle  as  defined  in  Code  Section  48-5-440,  and, 
upon  said  certification,  said  vehicle  shall  be  registered  and  a  license 
plate  issued  with  the  imposition  of  an  ad  valorem  tax  based  on  $100.00 
valuation;  provided,  however,  that  taxes  shall  be  due  at  the  time  of 
registration  or  at  the  time  required  by  law  for  registration  during  the 
owner’s  registration  period  as  provided  in  subsection  (a)  of  this  Code 
section. 

(c)  Notwithstanding  subsection  (a)  of  this  Code  section,  within  the 
motor  vehicle  classification  of  property  for  ad  valorem  taxation  pur¬ 
poses,  motor  vehicles  held  in  inventory  for  sale  or  resale  by  an  entity 
which  is  engaged  in  the  business  of  selling  motor  vehicles  and  which 
has  a  current  distinguishing  dealer’s  identification  number  issued  by 
the  department  shall  constitute  a  separate  subclassification  of  property 
for  ad  valorem  taxation  purposes  and  shall  not  be  the  subject  of  ad 
valorem  taxation  until  such  time  as  such  vehicles  are  transferred  and 
until  such  time  as  such  vehicles  then  become  subject  to  taxation  as 
provided  in  this  Code  section.  (Ga.  L.  1966,  p.  517,  §  4;  Ga.  L.  1967,  p. 
91,  §  2;  Code  1933,  §  91A-1906,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga. 
L.  1986,  p.  1053,  §  5;  Ga.  L.  1993,  p.  1678,  §  4;  Ga.  L.  1995,  p.  809, 
§  19;  Ga.  L.  1997,  p.  419,  §  37;  Ga.  L.  1998,  p.  1179,  §  39;  Ga.  L.  1999, 
p.  667,  §  1A.) 


Cross  references.  —  Registration  and 
licensing  of  motor  vehicles,  T.  40,  C.  2. 

Editor’s  notes.  —  Ga.  L.  1995,  p.  809, 
§  22,  not  codified  by  the  General  Assem¬ 
bly,  provides:  “Any  local  law  enacted  pur¬ 
suant  to  Code  Section  40-2-21,  which  is  in 
conflict  with  the  provisions  of  this  Act, 


shall  stand  repealed  on  the  effective  date 
of  this  Act.”  The  Act  became  effective  Jan¬ 
uary  1,  1997. 

Law  reviews.  —  For  article  on  the 
1997  amendment  of  this  Code  section,  see 
14  Ga.  St.  U.  L.  Rev.  215  (1997). 
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JUDICIAL  DECISIONS 


Cited  in  Fulton  County  Tax  Comm’r  v. 
GMC,  234  Ga.  App.  459, ‘  507  S.E.2d  772 
(1998). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Taxation  of  nonresident  military 
personnel  who  purchase  Georgia  li¬ 
cense  tags.  —  Military  personnel  who 
are  residents  of  other  states,  and  who  are 
in  Georgia  solely  by  virtue  of  military 
orders,  are  not  subject  to  Georgia  ad  va¬ 
lorem  taxes  even  though  the  military  per¬ 
sonnel  purchase  an  automobile  license  tag 
in  Georgia.  1954-56  Op.  Att’y  Gen.  p.  671. 


Taxes  must  be  paid  before  license 
tag  can  be  purchased.  —  An  automobile 
license  tag  cannot  be  purchased  unless 
the  application  is  accompanied  by  an  affi¬ 
davit  that  ad  valorem  taxes  have  been 
paid  on  the  vehicle.  1954-56  Op.  Att’y  Gen. 

p.  668. 


RESEARCH  REFERENCES 


C.J.S.  —  60  C.J.S.,  Motor  Vehicles, 

§  182  et  seq. 

48-5-474.  Application  for  registration  and  purchase  of  license 
plate  constitutes  return;  form  of  application. 

The  application  for  registration  of  a  motor  vehicle  and  for  the 
purchase  of  a  license  plate  for  the  motor  vehicle  shall  constitute  the 
return  of  that  motor  vehicle  for  ad  valorem  taxation  but  only  if  ad 
valorem  taxes  are  due  at  the  time  of  registration.  The  state  revenue 
commissioner  is  directed  to  prescribe  a  form  for  the  application  for 
registration  which  shall  provide  the  information  needed  by  the  tax 
commissioner  or  tax  collector  in  determining  the  amount  of  taxes  due 
under  this  article.  (Ga.  L.  1966,  p.  517,  §  7;  Code  1933,  §  91A-1908, 
enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1997,  p.  419,  §  38;  Ga.  L. 
2000,  p.  951,  §  11-1;  Ga.  L.  2005,  p.  334,  §  29-2/HB  501.) 

Cross  references.  —  Registration  and  1997  amendment  of  this  Code  section,  see 
licensing  of  motor  vehicles,  T.  40,  C.  2.  14  Ga.  St.  U.  L.  Rev.  215  (1997). 

Law  reviews.  —  For  article  on  the 


JUDICIAL  DECISIONS 


Cited  in  Fulton  County  Tax  Comm’r  v. 
GMC,  234  Ga.  App.  459,  507  S.E.2d  772 
(1998). 
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48-5-475.  Tax  collectors  and  tax  commissioners  as  agents  of 
commissioner  for  accepting  applications  for  registra¬ 
tion  of  motor  vehicles. 

All  original  motor  vehicle  license  plates  shall  be  sold  by  the  tax 
collector  or  tax  commissioner  of  the  several  counties.  Such  officials  are 
designated  as  agents  of  the  state  revenue  commissioner  for  the  purpose 
of  accepting  applications  for  the  registration  of  motor  vehicles  and  for 
purposes  of  collecting  ad  valorem  taxes  in  connection  with  the  registra¬ 
tion  of  motor  vehicles.  The  duties  and  responsibilities  incident  to  the 
exercise  of  this  designation  shall  be  a  part  of  the  official  duties  and 
responsibilities  of  the  various  tax  collectors  and  tax  commissioners. 
(Ga.  L.  1966,  p.  517,  §  16;  Code  1933,  §  91A-1909,  enacted  by  Ga.  L. 
1978,  p.  309,  §  2;  Ga.  L.  2000,  p.  951,  §  11-1;  Ga.  L.  2005,  p.  334, 
§  29-3/HB  501.) 

Cross  references.  —  For  further  pro-  lectors  and  tax  commissioners  as  tag 
visions  regarding  designation  of  tax  col-  agents,  see  §  40-2-22. 

JUDICIAL  DECISIONS 


Cited  in  Fulton  County  Tax  Comrn’r  v. 

GMC,  234  Ga.  App.  459,  507  S.E.2d  772 
(1998). 

48-5-476.  Collection  procedure  when  taxing  county  differs  from 
county  of  purchaser’s  residence. 

When  a  motor  vehicle  is  purchased  from  a  seller  who  is  required  to 
return  the  motor  vehicle  for  ad  valorem  taxation  in  a  county  other  than 
the  county  where  the  purchaser  resides,  the  tax  collector  or  tax 
commissioner  of  the  county  in  which  the  motor  vehicle  is  returned  for 
taxation  shall  collect  the  required  fee  for  the  registration  of  the  vehicle 
in  addition  to  the  ad  valorem  taxes  due  on  the  vehicle  and,  at  the 
request  of  the  purchaser,  shall  transmit  the  fee,  the  application  for 
registration,  and  an  appropriate  certificate  indicating  that  all  ad 
valorem  taxes  due  on  the  motor  vehicle  have  been  paid  to  the  tax 
collector  or  tax  commissioner  of  the  county  where  the  purchaser 
resides.  Upon  receipt  of  the  fee  and  documents,  the  tax  collector  or  tax 
commissioner  of  the  county  where  the  purchaser  resides  shall  issue  the 
required  license  plate.  (Ga.  L.  1966,  p.  517,  §  5;  Code  1933,  §  91A-1907, 
enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 
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48-5-477.  Requirement  for  paying  tax  prior  to  purchasing  li¬ 
cense  plate  on  motor  vehicles  not  subject  to  ad  va¬ 
lorem  taxation. 

Nothing  contained  in  this  article  shall  be  construed  to  require  the 
payment  of  an  ad  valorem  tax  prior  to  the  purchase  of  a  license  plate  for 
any  motor  vehicle: 

(1)  Which  is  not  subject  to  ad  valorem  taxation  within  this  state;  or 

(2)  Provided  for  in  Code  Section  48-5-472  which  is  not  otherwise 

subject  to  ad  valorem  taxation  under  this  article.  (Ga.  L.  1966,  p.  517, 

§  18;  Ga.  L.  1967,  p.  91,  §  3;  Code  1933,  §  91A-1910,  enacted  by  Ga. 

L.  1978,  p.  309,  §  2.) 

48-5-478.  Constitutional  exemption  from  ad  valorem  taxation 
for  disabled  veterans. 

(a)  A  motor  vehicle  owned  by  or  leased  to  a  disabled  veteran  who  is 
a  citizen  and  resident  of  this  state  and  on  which  such  disabled  veteran 
actually  places  the  free  disabled  veteran  motor  vehicle  license  plate  he 
or  she  receives  pursuant  to  Code  Section  40-2-69  is  hereby  exempted 
from  all  ad  valorem  taxes  for  state,  county,  municipal,  and  school 
purposes.  As  used  in  this  Code  section,  the  term  “disabled  veteran”  shall 
have  the  same  meaning  as  that  term  is  defined  in  paragraph  (1)  of 
subsection  (a)  of  Code  Section  48-5-48. 

(b)  Once  a  disabled  veteran  has  established  his  or  her  eligibility  for 
such  ad  valorem  tax  exemption  by  being  100  percent  totally  disabled,  he 
or  she  shall  be  entitled  to  receive  such  ad  valorem  tax  exemption  in 
succeeding  years  thereafter.  A  disabled  veteran  who  claims  100  percent 
total  disability  shall  furnish  proof  of  such  disability  through  a  letter 
from  the  United  States  Department  of  Veterans  Affairs. 

(c)  Once  a  disabled  veteran  has  established  his  or  her  eligibility  for 
such  ad  valorem  tax  exemption  but  his  or  her  disability  has  not  been 
adjudicated  a  100  percent  total  disability,  he  or  she  shall  be  entitled  to 
such  ad  valorem  tax  exemption  in  succeeding  years  upon  furnishing,  on 
an  annual  basis,  proof  of  his  or  her  status  as  a  disabled  veteran  through 
a  letter  from  the  United  States  Department  of  Veterans  Affairs. 

(d)  In  the  event  of  the  death  of  the  disabled  veteran  who  received 
such  ad  valorem  tax  exemption  pursuant  to  this  Code  section,  upon 
complying  with  the  motor  vehicle  laws  relating  to  registration  and 
licensing  of  motor  vehicles,  his  or  her  unmarried  surviving  spouse  or 
minor  child  may  continue  to  receive  the  exemption.  (Code  1981, 
§  48-5-478,  enacted  by  Ga.  L.  1984,  p.  1058,  §  8;  Ga.  L.  1985,  p.  149, 
§  48;  Ga.  L.  1990,  p.  45,  §  1;  Ga.  L.  1998,  p.  259,  §  2;  Ga.  L.  1999,  p.  81, 
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§  48;  Ga.  L.  2015,  p.  816,  §  7/HB  48;  Ga.  L.  2016,  p.  166,  §  6/SB  258; 
Ga.  L.  2016,  p.  770,  §  3/HB  862.) 


The  2015  amendment,  effective  July 
1,  2015,  designated  the  previously  exist¬ 
ing  provisions  as  subsection  (a);  in  subsec¬ 
tion  (a),  in  the  introductory  paragraph,  in 
the  first  sentence,  substituted  “this  state” 
for  “Georgia”  and  “pursuant  to  Code  Sec¬ 
tion  40-2-69”  for  “from  the  State  of  Geor¬ 
gia”  and  in  the  second  sentence,  substi¬ 
tuted  “As  used  in  this  Code  section,  the 
term  ‘disabled  veteran’  means  any  vet¬ 
eran”  for  “The  term  ‘disabled  veteran,’  as 
used  in  this  Code  section,  means  any 
wartime  veteran”  at  the  beginning  and 
substituted  “totally  disabled  or  as  being 
less  than  100  percent  totally  disabled  but 
is  being  compensated  at  the  100  percent 
level  due  to  individual  unemployability 
and  is  entitled  to  receive  service  connected 
benefits”  for  “totally  and  permanently  dis¬ 
abled  and  entitled  to  receive 
service-connected  benefits”;  inserted  “or” 
at  the  end  of  paragraph  (a)(3);  and  in 
paragraph  (a)(4),  substituted  “central”  for 
“Central”;  and  added  subsections  (b) 
through  (d). 

The  2016  amendments.  —  The  first 
2016  amendment,  effective  April  26,  2016, 
substituted  the  present  provisions  of  sub¬ 
section  (a)  for  the  former  provisions, 
which  read:  “A  motor  vehicle  owned  by  or 
leased  to  a  disabled  veteran  who  is  a 
citizen  and  resident  of  this  state  and  on 
which  such  disabled  veteran  actually 
places  the  free  disabled  veteran  motor 
vehicle  license  plate  he  or  she  receives 
pursuant  to  Code  Section  40-2-69  is 
hereby  exempted  from  all  ad  valorem 
taxes  for  state,  county,  municipal,  and 
school  purposes.  As  used  in  this  Code 
section,  the  term  ‘disabled  veteran’  means 
any  veteran  who  was  discharged  under 
honorable  conditions  and  who  has  been 
adjudicated  by  the  United  States  Depart¬ 
ment  of  Veterans  Affairs  as  being  100 
percent  totally  disabled  or  as  being  less 


than  100  percent  totally  disabled  but  is 
being  compensated  at  the  100  percent 
level  due  to  individual  unemployability 
and  is  entitled  to  receive  service  connected 
benefits  and  any  veteran  who  is  receiving 
or  who  is  entitled  to  receive  a  statutory 
award  from  the  United  States  Depart¬ 
ment  of  Veterans  Affairs  for: 

“(1)  Loss  or  permanent  loss  of  use  of 
one  or  both  feet; 

“(2)  Loss  or  permanent  loss  of  use  of 
one  or  both  hands; 

“(3)  Loss  of  sight  in  one  or  both  eyes;  or 

“(4)  Permanent  impairment  of  vision  of 
both  eyes  of  the  following  status:  central 
visual  acuity  of  20/200  or  less  in  the  better 
eye,  with  corrective  glasses,  or  central 
visual  acuity  of  more  than  20£!00  if  there 
is  a  field  defect  in  which  the  peripheral 
field  has  contracted  to  such  an  extent  that 
the  widest  diameter  of  visual  field 
subtends  on  angular  distance  no  greater 
than  20  degrees  in  the  better  eye.”  The 
second  2016  amendment,  effective  May  3, 
2016,  made  identical  changes. 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  1990,  “United 
States  Department  of  Veterans  Affairs” 
was  substituted  for  “Veterans  Administra¬ 
tion”  in  the  second  sentence  (now  the 
second  sentence  of  subsection  (b)). 

Editor’s  notes.  —  Ga.  L.  1984,  p.  1058, 
§  9,  not  codified  by  the  General  Assembly, 
provides:  “In  the  event  of  any  conflict 
between  this  act  and  any  other  Act  of  the 
1984  General  Assembly  the  provisions  of 
such  other  Act  shall  control  over  the  pro¬ 
visions  of  this  Act.” 

The  statewide  referendum  proposed  by 
Ga.  L.  1998,  p.  259,  which  broadened  the 
ad  valorem  tax  exemption  for  motor  vehi¬ 
cles  owned  by  disabled  veterans  to  include 
motor  vehicles  leased  to  disabled  veter¬ 
ans,  was  approved  by  a  majority  of  the 
voters  voting  at  the  general  election  held 
in  November  1998. 
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48-5-478.1.  Ad  valorem  taxation;  exemption  of  certain  motor 
vehicles  owned  by  former  prisoners  of  war. 


(a)  As  used  in  this  Code  section,  the  term  “prisoners  of  war”  shall 
have  the  same  meaning  as  provided  for  in  subsection  (a)  of  Code  Section 
40-2-73,  as  amended. 

(b)  Any  former  prisoner  of  war  who  is  a  citizen  and  resident  of 
Georgia  and  who  attaches  or  presents  a  true  copy  of  a  Department  of 
Defense  Form  214,  a  military  201  file,  or  similar  sufficient  proof  of  his 
or  her  former  prisoner  of  war  status  with  his  or  her  ad  valorem  tax 
return  is  granted  an  exemption  from  all  ad  valorem  taxes  for  state, 
county,  municipal,  and  school  purposes  on  one  vehicle  such  former 
prisoner  of  war  owns. 

(c)  The  unremarried  surviving  spouse  of  a  deceased  former  prisoner 
of  war  who  is  a  citizen  and  resident  of  Georgia  and  who  attaches  or 
presents  a  true  copy  of  a  Department  of  Defense  Form  214,  a  military 
201  file,  or  similar  sufficient  proof  of  the  former  prisoner  of  war  status 
of  the  deceased  former  prisoner  of  war  with  his  or  her  ad  valorem  tax 
return  is  granted  an  exemption  from  all  ad  valorem  taxes  for  state, 
county,  municipal,  and  school  purposes  on  one  vehicle  such 
unremarried  surviving  spouse  owns.  (Code  1981,  §  48-5-478.1,  enacted 
by  Ga.  L.  1998,  p.  547,  §  1;  Ga.  L.  1999,  p.  557,  §  2.) 


Editor’s  notes.  —  The  statewide  refer¬ 
endum  proposed  by  Ga.  L.  1998,  p.  547, 
which  provided  for  an  exemption  from  ad 
valorem  taxes  for  certain  motor  vehicles 
owned  by  former  prisoners  of  war,  was 
approved  by  a  majority  of  the  voters  vot¬ 
ing  at  the  November  1998  general  elec¬ 
tion. 

Ga.  L.  1998,  p.  547,  §  2,  not  codified  by 


the  General  Assembly,  provides  that  the 
Act  is  applicable  to  taxable  years  begin¬ 
ning  on  or  after  January  1,  1999. 

Ga.  L.  1999,  p.  557,  §  3,  not  codified  by 
the  General  Assembly,  provides  that  the 
amendment  to  this  Code  section  is  appli¬ 
cable  to  all  tax  years  beginning  on  or  after 
January  1,  2000. 


48-5-478.2.  Veterans  awarded  Purple  Heart  exempt  from  ad 
valorem  taxes  provided  license  plate  issued  under 
Code  Section  40-2-84. 


A  single  motor  vehicle  owned  by  or  leased  to  a  veteran  of  the  armed 
forces  of  the  United  States  who  has  been  awarded  the  Purple  Heart 
citation  and  who  is  a  citizen  and  resident  of  Georgia  and  on  which  such 
veteran  actually  places  a  motor  vehicle  license  plate  he  or  she  receives 
from  the  State  of  Georgia  pursuant  to  Code  Section  40-2-84  is  hereby 
exempted  from  all  ad  valorem  taxes  for  state,  county,  municipal,  and 
school  purposes.  (Code  1981,  §  48-5-478.2,  enacted  by  Ga.  L.  2000,  p. 
417,  §  1.) 
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Editor’s  notes.  —  Ga.  L.  2000,  p.  417,  applicable  to  all  taxable  years  beginning 
§  2,  not  codified  by  the  General  Assembly,  on  or  after  January  1,  2001. 
provides  that  this  Code  Section  shall  be 

48-5-478.3.  Tax  exemption  for  veterans  awarded  Medal  of 
Honor. 

A  single  motor  vehicle  owned  by  or  leased  to  a  veteran  of  the  armed 
forces  of  the  United  States  who  has  been  awarded  the  Medal  of  Honor 
and  who  is  a  citizen  and  resident  of  Georgia  and  on  which  such  veteran 
actually  places  the  motor  vehicle  license  plates  he  or  she  receives  from 
the  State  of  Georgia  pursuant  to  Code  Section  40-2-68  is  hereby 
exempted  from  all  ad  valorem  taxes  for  state,  county,  municipal,  and 
school  purposes.  (Code  1981,  §  48-5-478.3,  enacted  by  Ga.  L.  2004,  p. 
69,  §  22.) 


Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2004,  Code 
Section  48-5-478.3,  as  enacted  by  Ga.  L. 
2004,  p.  417,  §  1A,  was  redesignated  as 
Code  Section  48-5-478.4. 

Editor’s  notes.  —  Ga.  L.  2004,  p.  69, 


§  1,  not  codified  by  the  General  Assembly, 
provides  that:  “This  Act  shall  be  known 
and  may  be  cited  as  the  ‘State  and  Local 
Taxation,  Financing,  and  Service  Delivery 
Revision  Act  of  2004.’” 


48-5-478.4.  Exemption  from  ad  valorem  taxes  for  motor  vehicle 
owned  by  veterans’  organization. 

(a)  As  used  in  this  Code  section,  the  term  “veterans  organization” 
means  any  organization  or  association  chartered  by  the  Congress  of  the 
United  States  which  is  exempt  from  federal  income  taxes  but  only  if 
such  organization  is  a  post  or  organization  of  past  or  present  members 
of  the  armed  forces  of  the  United  States  organized  in  the  State  of 
Georgia  with  at  least  75  percent  of  the  members  of  which  are  past  or 
present  members  of  the  armed  forces  of  the  United  States  and  where  no 
part  of  the  net  earnings  of  which  inures  to  the  benefit  of  any  private 
shareholder  or  individual. 

(b)  A  single  motor  vehicle  owned  by  or  leased  to  a  veterans  organi¬ 
zation  is  hereby  exempted  from  all  ad  valorem  taxes  for  state,  county, 
municipal,  and  school  purposes.  (Code  1981,  §  48-5-478.4,  enacted  by 
Ga.  L.  2004,  p.  417,  §  1A;  Ga.  L.  2010,  p.  878,  §  48/HB  1387.) 


Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2004,  Code 
Section  48-5-478.3,  as  enacted  by  Ga.  L. 
2004,  p.  417,  §  1A,  was  redesignated  as 
Code  Section  48-5-478.4. 


Editor’s  notes.  —  Ga.  L.  2004,  p.  417, 
§  IB,  not  codified  by  the  General  Assem¬ 
bly,  provides  that  this  Code  section  is 
applicable  to  all  taxable  years  beginning 
on  or  after  January  1,  2005. 
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Part  3 

Mobile  Homes 

RESEARCH  REFERENCES 

ALR.  —  Classification,  as  real  estate  or  trailers  for  purposes  of  state  or  local  tax- 
personal  property,  of  mobile  homes  or  ation,  7  ALR4th  1016. 

48-5-490.  Mobile  homes  owned  on  January  1  subject  to  ad 
valorem  taxation. 

Every  mobile  home  owned  in  this  state  on  January  1  is  subject  to  ad 
valorem  taxation  by  the  various  taxing  jurisdictions  authorized  to 
impose  an  ad  valorem  tax  on  property  Taxes  shall  be  charged  against 
the  owner  of  the  property,  if  known,  and,  if  unknown,  against  the 
specific  property  itself.  (Ga.  L.  1976,  p.  1529,  §  4;  Code  1933, 
§  91A-1923,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1979,  p.  5,  §  48.) 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  71  Am.  Jur.  2d,  State 
and  Local  Taxation,  §  134. 

48-5-491.  Ad  valorem  taxation  of  mobile  homes  owned  and  held 
by  dealers  for  sale;  returns  of  dealers’  inventory;  deal¬ 
er’s  assessed  value;  determination  of  tax  rate;  time  for 
payment  of  taxes;  mobile  homes  in  transit  on  January 
1. 

Reserved.  Repealed  by  Ga.  L.  1999,  p.  667,  §  3C,  effective  January  1, 
2000. 

Editor’s  notes.  —  This  Code  section  1978,  p.  309,  §  2;  Ga.  L.  1992,  p.  2411, 
was  based  on  Ga.  L.  1976,  p.  1529,  §  3;  §  8;  Ga.  L.  1999,  p.  667,  §  4. 

Code  1933,  §  91A-1922,  enacted  by  Ga.  L. 

48-5-492.  Issuance  of  mobile  home  location  permits;  issuance 
and  display  of  decals. 

(a)  Each  year  every  owner  of  a  mobile  home  subject  to  taxation  under 
this  article  shall  obtain  on  or  before  April  1  from  the  tax  collector  or  tax 
commissioner  of  the  county  of  taxation  of  the  mobile  home  a  mobile 
home  location  permit.  The  issuance  of  the  permit  by  the  tax  collector  or 
tax  commissioner  shall  be  evidenced  by  the  issuance  of  a  decal,  the  color 
of  which  shall  be  prescribed  for  each  year  by  the  commissioner.  Each 
decal  shall  reflect  the  county  of  issuance  and  the  calendar  year  for 
which  the  permit  is  issued.  The  decal  shall  be  prominently  attached  and 
displayed  on  the  mobile  home  by  the  owner. 
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(b)  Except  as  provided  for  mobile  homes  owned  by  a  dealer,  no  mobile 
home  location  permit  shall  be  issued  by  the  tax  collector  or  tax 
commissioner  until  all  ad  valorem  taxes  due  on  the  mobile  home  have 
been  paid.  Each  year  every  owner  of  a  mobile  home  situated  in  this 
state  on  January  1  which  is  not  subject  to  taxation  under  this  article 
shall  obtain  on  or  before  April  1  from  the  tax  collector  or  tax  commis¬ 
sioner  of  the  county  where  the  mobile  home  is  situated  a  mobile  home 
location  permit.  The  issuance  of  the  permit  shall  be  evidenced  by  the 
issuance  of  a  decal  which  shall  reflect  the  county  of  issuance  and  the 
calendar  year  for  which  the  permit  is  issued.  The  decal  shall  be 
prominently  attached  and  displayed  on  the  mobile  home  by  the  owner. 
(Ga.  L.  1976,  p.  1529,  §  5;  Ga.  L.  1978,  p.  1459,  §  1;  Code  1933, 
§  91A-1924,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1979,  p.  5,  §  49; 
Ga.  L.  1979,  p.  538,  §  6;  Ga.  L.  1982,  p.  575,  §§  6,  13;  Ga.  L.  1984,  p.  22, 
§  48;  Ga.  L.  1992,  p.  1683,  §  1;  Ga.  L.  1992,  p.  2411,  §  9;  Ga.  L.  1999, 
p.  667,  §  3D;  Ga.  L.  2015,  p.  1219,  §  20/HB  202.) 

The  2015  amendment,  effective  Janu¬ 
ary  1,  2016,  substituted  “April  1”  for  “May 
1”  in  subsections  (a)  and  (b). 

48-5-493.  Failure  to  attach  and  display  decal;  penalties;  venue 
for  prosecution. 

(a) (1)  It  shall  be  unlawful  to  fail  to  attach  and  display  on  a  mobile 
home  the  decal  as  required  by  Code  Section  48-5-492. 

(2)  Any  person  who  violates  paragraph  (1)  of  this  subsection  shall 
be  guilty  of  a  misdemeanor  and,  upon  conviction  thereof,  shall  be 
punished  by  a  fine  of  not  less  than  $100.00  nor  more  than  $300.00, 
except  that  upon  receipt  of  proof  of  purchase  of  a  decal  prior  to  the 
date  of  the  issuance  of  a  summons,  the  fine  shall  be  $50.00;  provided, 
however,  that  in  the  event  such  person  owns  more  than  one  mobile 
home  in  an  individual  mobile  home  park,  then  the  maximum  fine 
under  this  paragraph  for  such  person  with  respect  to  such  mobile 
home  park  shall  not  exceed  $1,000.00. 

(b) (1)  It  shall  be  unlawful  for  any  person  to  move  or  transport  any 
mobile  home  which  is  required  to  and  which  does  not  have  attached 
and  displayed  thereon  the  decal  provided  for  in  Code  Section 
48-5-492. 

(2)  Any  person  who  violates  paragraph  (1)  of  this  subsection  shall 
be  guilty  of  a  misdemeanor  and  shall  be  punished  by  a  fine  of  not  less 
than  $200.00  nor  more  than  $1,000.00  or  by  imprisonment  for  not 
more  than  12  months,  or  both. 

(c)  Violation  of  subsection  (a)  or  (b)  of  this  Code  section  may  be 
prosecuted  in  the  magistrate  court  of  the  county  where  the  mobile  home 
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location  permit  is  to  be  issued  in  the  manner  prescribed  for  the 
enforcement  of  county  ordinances  set  forth  in  Article  4  of  Chapter  10  of 
Title  15.  (Code  1933,  §  91A-9945,  enacted  by  Ga.  L.  1980,  p.  436,  §  1; 
Ga.  L.  1990,  p.  780,  §  1;  Ga.  L.  1992,  p.  2411,  §  10;  Ga.  L.  2015,  p.  1219, 
§  21/HB  202.) 


The  2015  amendment,  effective  Janu¬ 
ary  1,  2016,  in  paragraph  (a)(2),  substi¬ 
tuted  “not  less  than  $100.00  nor  more 
than  $300.00,  except  that  upon  receipt  of 
proof  of  purchase  of  a  decal  prior  to  the 
date  of  the  issuance  of  a  summons,  the 
fine  shall  be  $50.00;  provided,  however, 
that  in  the  event  such  person  owns  more 
than  one  mobile  home  in  an  individual 


mobile  home  park,  then  the  maximum 
fine  under  this  paragraph  for  such  person 
with  respect  to  such  mobile  home  park 
shall  not  exceed  $1,000.00”  for  “not  less 
than  $25.00  nor  more  than  $200.00,  ex¬ 
cept  that  upon  receipt  of  proof  of  purchase 
of  a  decal  prior  to  the  date  of  the  issuance 
of  a  summons,  the  fine  shall  be  $25.00”  at 
the  end. 


48-5-494.  Returns  for  taxation;  application  for  and  issuance  of 
mobile  home  location  permits  upon  payment  of  taxes 
due. 


Each  year  every  owner  of  a  mobile  home  subject  to  taxation  under 
this  article  shall  return  the  mobile  home  for  taxation  and  shall  pay  the 
taxes  due  on  the  mobile  home  at  the  time  the  owner  applies  for  the 
mobile  home  location  permit,  or  at  the  time  of  the  first  sale  or  transfer 
of  the  mobile  home  after  December  31,  or  on  April  1,  whichever  occurs 
first.  If  the  owner  returns  such  owner’s  mobile  home  for  taxation  prior 
to  the  date  that  the  application  for  the  mobile  home  location  permit  is 
required,  such  owner  shall  apply  for  the  permit  at  the  time  such  owner 
returns  the  mobile  home  for  taxation.  (Ga.  L.  1976,  p.  1529,  §  6;  Code 
1933,  §  91A-1925,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1979,  p. 
538,  §  7;  Ga.  L.  1982,  p.  575,  §§  7,  14;  Ga.  L.  1984,  p.  22,  §  48;  Ga.  L. 
1992,  p.  1684,  §  l;Ga.L.  1992,  p.2411,  §  11;  Ga.  L.  1999,  p.  667,  §  3E; 
Ga.  L.  2015,  p.  1219,  §  22/HB  202.) 

The  2015  amendment,  effective  Janu¬ 
ary  1,  2016,  substituted  “April  l”for  “May 
1”  in  the  first  sentence. 

48-5-495.  Collection  procedure  when  taxing  county  differs  from 
county  of  purchaser’s  residence. 

When  a  mobile  home  is  purchased  from  a  seller  who  is  required  to 
return  the  mobile  home  for  ad  valorem  taxation  in  a  county  other  than 
the  purchaser’s  county  of  residence,  the  tax  collector  or  tax  commis¬ 
sioner  of  the  county  in  which  the  mobile  home  is  returned  for  taxation 
shall  collect  the  required  ad  valorem  taxes  due  and,  at  the  request  of  the 
purchaser,  shall  transmit  to  the  purchaser  an  appropriate  certificate 
which  shall  indicate  that  all  ad  valorem  taxes  due  on  the  mobile  home 
have  been  paid.  Upon  receipt  of  the  certificate,  the  tax  collector  or  tax 
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commissioner  of  the  purchaser’s  county  of  residence  shall  issue  the 
required  mobile  home  location  permit  and  decal.  (Ga.  L.  1976,  p.  1529, 
§  7;  Code  1933,  §  91A-1926,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

Part  4 

Heavy-duty  Construction  Equipment  Owned  by  Nonresidents 


Editor’s  notes.  —  Ga.  L.  1992,  p.  1551, 
§  4,  not  codified  by  the  General  Assembly, 
provides:  “This  Act  shall  stand  repealed  in 
its  entirety  on  January  1,  1993,  if  [Ga.  L. 
1992,  p.  3336],  which  provides  that 
heavy-duty  equipment  motor  vehicles 
owned  by  nonresidents  and  operated  in 
this  state  may  be  classified  as  a  separate 
class  of  property  for  ad  valorem  property 
tax  purposes,  is  passed  by  the  General 
Assembly  at  the  1992  regular  session  and 
is  ratified  by  the  voters  of  this  state  at  the 
1992  general  election  and  if  H.B.  No. 
1279,  which  provides  for  the  ad  valorem 
taxation  of  heavy-duty  equipment  used  for 
construction  purposes  which  is  owned  by  a 
nonresident  and  operated  in  this  state,  is 
passed  by  the  General  Assembly  at  the 
1992  regular  session  and  becomes  effec¬ 
tive  January  1,  1993.”  The  amendment  to 
Ga.  Const.  1983,  Art.  VII,  Sec.  I,  Para  III, 
(proposed  in  Ga.  L.  1992,  p.  3336)  was 
ratified  at  the  1992  general  election.  H.B. 
1279  was  not  passed  at  the  1992  regular 
session. 

Ga.  L.  1993,  p.  1012,  §  2,  effective  April 
13,  1993,  repealed  the  Code  sections  for- 

48-5-500.  Definitions. 

As  used  in  this  part,  the  term: 


merly  codified  at  this  part  and  enacted  the 
current  part.  The  former  part  pertained  to 
heavy  duty  construction  equipment 
owned  by  nonresidents,  and  consisted  of 
Code  Sections  48-5-500  and  48-5-501  and 
was  based  on  Ga.  L.  1992,  p.  1551,  §  2. 

Ga.  L.  1993,  p.  1012,  §§  3  and  4,  not 
codified  by  the  General  Assembly,  provide: 
“Section  3.  This  Act  is  passed  pursuant  to 
Article  VII,  Section  I,  Paragraph  III  of  the 
Constitution  of  the  State  of  Georgia  which 
provides  that  heavy-duty  equipment  mo¬ 
tor  vehicles  owned  by  nonresidents  and 
operated  in  this  state  may  be  classified  as 
a  separate  class  of  property  for  ad  valorem 
property  tax  purposes  and  different  rates, 
methods,  and  assessment  dates  may  be 
provided  for  such  motor  vehicles  and 
which  authorizes  the  General  Assembly  to 
provide  by  general  law  for  the  ad  valorem 
taxation  of  motor  vehicles. 

“Section  4.  This  Act  shall  become  effec¬ 
tive  upon  its  approval  by  the  Governor 
[April  13,  1993]  or  upon  its  becoming  law 
without  such  approval  and  shall  apply  to 
heavy-duty  equipment  brought  into  this 
state  after  such  effective  date  during  the 
1993  taxable  year.” 


(1)  “Construction  purposes”  does  not  include  mining  activities  or 
the  transportation  of  materials  used  in  or  produced  by  forestry 
activities. 

(2)  “Heavy-duty  equipment”  means  any  motor  vehicle  used  pri¬ 
marily  off  the  open  road  for  construction  purposes,  but  shall  include 
all  road  construction  equipment  whose  gross  weight  exceeds  16,000 
pounds,  but  shall  not  include  inventory  on  hand  for  sale  by  duly 
licensed  heavy-duty  equipment  dealers.  (Code  1981,  §  48-5-500, 
enacted  by  Ga.  L.  1993,  p.  1012,  §  2.) 
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Editor’s  notes.  —  Ga.  L.  1993,  p.  1012, 
§  3,  not  codified  by  the  General  Assembly, 
provides:  “This  Act  is  passed  pursuant  to 
Article  VII,  Section  I,  Paragraph  III  of  the 
Constitution  of  the  State  of  Georgia  which 
provides  that  heavy-duty  equipment  mo¬ 
tor  vehicles  owned  by  nonresidents  and 
operated  in  this  state  may  be  classified  as 


a  separate  class  of  property  for  ad  valorem 
property  tax  purposes  and  different  rates, 
methods,  and  assessment  dates  may  be 
provided  for  such  motor  vehicles  and 
which  authorizes  the  General  Assembly  to 
provide  by  general  law  for  the  ad  valorem 
taxation  of  motor  vehicles.” 


48-5-501.  Equipment  subject  to  ad  valorem  taxation. 


Except  as  exempted  by  law,  heavy-duty  equipment  used  for  construc¬ 
tion  purposes  which  is  owned  by  a  nonresident  and  operated  in  this 
state  after  January  1  of  any  year  and  which  was  brought  into  Georgia 
from  a  state  which  subjects  to  taxation  heavy-duty  equipment  owned  by 
residents  of  this  state  and  taken  into  such  other  state  after  the  initial 
tax  assessment  date  in  such  other  state  shall  be  subject  to  ad  valorem 
taxation  the  same  as  if  such  heavy-duty  equipment  had  been  held  or 
owned  in  this  state  on  January  1,  except  that  such  ad  valorem  tax  shall 
be  prorated  with  respect  to  the  number  of  months  remaining  in  the 
year.  (Code  1981,  §  48-5-501,  enacted  by  Ga.  L.  1993,  p.  1012,  §  2.) 


Editor’s  notes.  — -  Ga.  L.  1993,  p.  1012, 
§  3,  not  codified  by  the  General  Assembly, 
provides:  “This  Act  is  passed  pursuant  to 
Article  VII,  Section  I,  Paragraph  III  of  the 
Constitution  of  the  State  of  Georgia  which 
provides  that  heavy-duty  equipment  mo¬ 
tor  vehicles  owned  by  nonresidents  and 
operated  in  this  state  may  be  classified  as 


a  separate  class  of  property  for  ad  valorem 
property  tax  purposes  and  different  rates, 
methods,  and  assessment  dates  may  be 
provided  for  such  motor  vehicles  and 
which  authorizes  the  General  Assembly  to 
provide  by  general  law  for  the  ad  valorem 
taxation  of  motor  vehicles.” 


Part  5 

Farm  Equipment 


Editor’s  notes.  —  Ga.  L.  2003,  p.  190,  to  all  taxable  years  beginning  on  or  after 
§  2,  not  codified  by  the  General  Assembly,  January  1,  2004. 
provides  that  this  part  shall  be  applicable 

48-5-504.  Self-propelled  farm  equipment  as  subclassification  of 
motor  vehicle  for  ad  valorem  taxation  purposes. 


(a)  As  used  in  this  Code  section,  the  term: 

(1)  “Dealer”  means  any  person  who  is  engaged  in  the  business  of 
selling  farm  equipment  at  retail. 

(2)  “Farm  equipment”  means  any  vehicle  as  defined  in  Code 
Section  40-1-1  which  is  self-propelled  and  which  is  designed  and  used 
primarily  for  agricultural,  horticultural,  forestry,  or  livestock  raising 
operations. 
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(b)  Self-propelled  farm  equipment  which  is  owned  by  a  dealer  and 
held  in  inventory  for  sale  or  resale  shall  constitute  a  separate  subclas¬ 
sification  of  motor  vehicle  within  the  motor  vehicle  classification  of 
tangible  property  for  ad  valorem  taxation  purposes.  The  procedures 
prescribed  in  this  chapter  for  returning  self-propelled  farm  equipment 
for  ad  valorem  taxation,  determining  the  application  rates  for  taxation, 
and  collecting  the  ad  valorem  taxes  imposed  on  self-propelled  farm 
equipment  do  not  apply  to  self-propelled  farm  equipment  which  is 
owned  by  a  dealer  and  held  in  inventory  for  sale  or  resale.  Such 
self-propelled  farm  equipment  which  is  owned  by  a  dealer  and  held  in 
inventory  for  sale  or  resale  shall  not  be  returned  for  ad  valorem 
taxation,  shall  not  be  taxed,  and  no  taxes  shall  be  collected  on  such 
self-propelled  farm  equipment  until  it  is  transferred  and  then  other¬ 
wise,  if  at  all,  becomes  subject  to  taxation  as  provided  in  this  chapter. 
(Code  1981,  §  48-5-504,  enacted  by  Ga.  L.  2003,  p.  190,  §  1;  Ga.  L. 
2010,  p.  878,  §  48/HB  1387;  Ga.  L.  2015,  p.  947,  §  2/HB  374.) 

The  2015  amendment,  effective  July 
1,  2015,  inserted  “forestry,”  near  the  end  of 
paragraph  (a)(2). 


Part  6 

Aircraft  Held  in  Dealer’s  Inventory 

Editor’s  notes.  —  Ga.  L.  2005,  p.  1221,  applicable  to  all  taxable  years  beginning 
§  2/HB  211,  not  codified  by  the  General  on  or  after  January  1,  2006. 

Assembly,  provides  that  this  part  shall  be 

48-5-504.20.  Exemption  for  aircraft  owned  by  a  dealer  and  held 
in  inventory  for  sale  or  resale. 

(a)  As  used  in  this  Code  section,  the  term: 

(1)  “Aircraft”  means  any  vehicle  which  is  self-propelled  and  which 
is  capable  of  flight. 

(2)  “Dealer”  means  any  person  who  is  engaged  in  the  business  of 
selling  aircraft  at  retail. 

(b  )  Aircraft  which  is  owned  by  a  dealer  and  held  in  inventory  for  sale 
or  resale  shall  constitute  a  separate  classification  of  tangible  property 
for  ad  valorem  taxation  purposes.  The  procedures  prescribed  in  this 
chapter  for  returning  aircraft  for  ad  valorem  taxation,  determining  the 
application  rates  for  taxation,  and  collecting  the  ad  valorem  taxes 
imposed  on  aircraft  do  not  apply  to  aircraft  which  is  owned  by  a  dealer 
and  held  in  inventory  for  sale  or  resale.  Such  aircraft  which  is  owned  by 
a  dealer  and  held  in  inventory  for  sale  or  resale  shall  not  be  returned  for 
ad  valorem  taxation  and  shall  not  be  taxed;  and  no  taxes  shall  be 
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collected  on  such  aircraft  until  it  is  transferred  and  then  otherwise,  if  at 
all,  becomes  subject  to  taxation  as  provided  in  this  chapter.  (Code  1981, 
§  48-5-504.20,  enacted  by  Ga.  L.  2005,  p.  1221,  §  1/HB  211;  Ga.  L. 
2006,  p.  72,  §  48/SB  465.) 


Part  7 

Watercraft  and  All-Terrain  Vehicles  Held  in  Inventory  for  Resale 


48-5-504.40.  Watercraft  and  all-terrain  vehicles  held  in  inven¬ 
tory  for  resale  exempt  from  taxation  for  limited 
period  of  time. 


(a)  As  used  in  this  Code  section,  the  term: 

(1)  “All-terrain  vehicle”  means  any  motorized  vehicle  designed  for 
off-road  use  which  is  equipped  with  four  low-pressure  tires,  a  seat 
designed  to  be  straddled  by  the  operator,  and  handlebars  for  steering. 

(2)  “Dealer”  means  any  person  who  is  engaged  in  the  business  of 
selling  watercraft  or  all-terrain  vehicles  at  retail. 

(3)  “Watercraft”  means  any  vehicle  which  is  self-propelled  or  which 
is  capable  of  self-propelled  water  transportation,  or  both. 

(b)  Watercraft  and  all-terrain  vehicles  owned  by  a  dealer  and  held  in 
inventory  for  sale  or  resale  shall  constitute  a  separate  classification  of 
tangible  property  for  ad  valorem  taxation  purposes.  The  procedures 
prescribed  in  this  chapter  for  returning  watercraft  or  all-terrain  vehi¬ 
cles  for  ad  valorem  taxation,  determining  the  application  rates  for 
taxation,  and  collecting  the  ad  valorem  taxes  imposed  on  watercraft  or 
all-terrain  vehicles  do  not  apply  to  watercraft  or  all-terrain  vehicles 
owned  by  a  dealer  and  held  in  inventory  for  sale  or  resale.  Such 
watercraft  or  all-terrain  vehicles  owned  by  a  dealer  and  held  in 
inventory  for  sale  or  resale  shall  not  be  returned  for  ad  valorem 
taxation  and  shall  not  be  taxed,  and  no  taxes  shall  be  collected  on  such 
watercraft  or  all-terrain  vehicles  until  they  are  transferred  and  then 
otherwise,  if  at  all,  become  subject  to  taxation  as  provided  in  this 
chapter.  (Code  1981,  §  48-5-504.40,  enacted  by  Ga.  L.  2006,  p.  674, 
§  1/HB  1249;  Ga.  L.  2008,  p.  944,  §  1/HB  1046;  Ga.  L.  2010,  p.  575, 
§  1/HB  1105;  Ga.  L.  2015,  p.  1351,  §  1/HB  457;  Ga.  L.  2016,  p.  617, 
§  1/HB  769.) 


The  2015  amendment,  effective  May 
12,  2015,  in  subsection  (b),  substituted 
“Watercraft  owned”  for  “Watercraft  which 
is  owned”  at  the  beginning,  substituted 
“watercraft  owned”  for  “watercraft  which 
is  owned”  in  the  second  and  third  sen¬ 
tences,  substituted  “January  1,  2016,  and 


concluding  December  31,  2019”  for  “Janu¬ 
ary  1,  2009,  and  concluding  December  31, 
2013”  near  the  beginning  of  the  third 
sentence,  and  substituted  “taxation  and” 
for  “taxation,”  in  the  middle  of  the  third 
sentence.  See  Editor’s  notes  for  applicabil¬ 
ity. 
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The  2016  amendment,  effective  May 
3,  2016,  added  paragraph  (a)(1);  redesig¬ 
nated  former  paragraphs  (a)(1)  and  (a)(2) 
as  present  paragraphs  (a)(2)  and  (a)(3), 
respectively;  inserted  “or  all-terrain  vehi¬ 
cles”  in  paragraph  (a)(2)  and  throughout 
subsection  (b);  in  subsection  (b),  inserted 
“and  all-terrain  vehicles”  near  the  begin¬ 
ning  of  the  first  sentence,  in  the  third 
sentence,  substituted  “Such  watercraft” 
for  “For  the  period  commencing  January 
1,  2016,  and  concluding  December  31, 
2019,  such  watercraft”,  and  substituted 
“watercraft  or  all-terrain  vehicles  until 
they  are  transferred  and  then  otherwise, 


if  at  all,  become”  for  “watercraft  until  it  is 
transferred  and  then  otherwise,  if  at  all, 
becomes”.  See  Editor’s  notes  for  applica¬ 
bility. 

Editor’s  notes.  —  Ga.  L.  2015,  p.  1351, 
§  2/HB  457,  not  codified  by  the  General 
Assembly,  provides,  in  part,  that  this  Act 
shall  apply  to  all  tax  years  beginning  on 
and  after  January  1,  2016,  and  ending  on 
December  31,  2019. 

Ga.  L.  2016,  p.  617,  §  2/HB  769,  not 
codified  by  the  General  Assembly,  pro¬ 
vides,  in  part,  that  this  Act  shall  apply  to 
all  taxable  years  beginning  on  and  after 
January  1,  2017. 


ARTICLE  10  A 

AD  VALOREM  TAXATION  OF  HEAVY-DUTY  EQUIPMENT 

MOTOR  VEHICLES 


48-5-505.  Definitions. 

As  used  in  this  article,  the  term: 

(1)  “Dealer”  means  any  person  who  is  engaged  in  the  business  of 
selling  heavy-duty  equipment  motor  vehicles  at  retail  and  who  holds 
a  valid  current  dealer’s  resale  tax  exemption  number. 

(2)  “Heavy-duty  equipment  motor  vehicle”  means  a  motor  vehicle 
with  all  its  attachments  and  parts  which  is  self-propelled,  weighs 
5,000  pounds  or  more,  and  is  primarily  designed  and  used  for 
construction,  industrial,  maritime,  or  mining  uses,  provided  that 
such  motor  vehicles  are  not  required  to  be  registered  and  have  a 
license  plate.  (Code  1981,  §  48-5-505,  enacted  by  Ga.  L.  1998,  p.  1145, 
§  2.) 


JUDICIAL  DECISIONS 

Cited  in  Wheeler  County  Bd.  of  Tax 
Assessors  v.  Gilder,  256  Ga.  App.  478,  568 
S.E.2d  786  (2002). 

48-5-506.  Heavy-duty  equipment  motor  vehicles;  dealers. 

(a)  The  provisions  of  this  article  shall  apply  only  to  heavy-duty 
equipment  motor  vehicles  and  dealers  as  defined  in  Code  Section 
48-5-505. 

(b)  The  provisions  of  Part  2  of  Article  10  of  this  chapter  shall  apply  to 
all  other  heavy-duty  equipment  motor  vehicles  and  dealers  not  pro- 
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vided  for  in  subsection  (a)  of  this  Code  section.  (Code  1981,  §  48-5-506, 
enacted  by  Ga.  L.  1998,  p.  1145,  §  2.) 

48-5-506.1.  Partial  exemption  from  ad  valorem  taxation  of 
heavy-duty  equipment  motor  vehicles. 

Repealed  by  Ga.  L.  2009,  p.  942,  §  2/HB  318,  effective  December  31, 

2010. 

Editor’s  notes.  —  This  Code  section  enacted  by  Ga.  L.  2009,  p.  942,  §  2/HB 
was  based  on  Code  1981,  §  48-5-506.1,  318. 

48-5-507.  Change  of  method  of  evaluating  heavy-duty  equip¬ 
ment  motor  vehicles  for  ad  valorem  taxes;  purpose. 

(a)  Except  as  provided  in  subsections  (b)  and  (c)  of  this  Code  section, 
every  heavy-duty  equipment  motor  vehicle  owned  in  this  state  by  a 
natural  person  or  other  entity  is  subject  to  ad  valorem  taxation  by  the 
various  tax  jurisdictions  authorized  to  impose  an  ad  valorem  tax  on 
property  only  if  owned  by  such  natural  person  or  entity  on  the  first  day 
of  January  of  any  taxable  year.  Taxes  shall  be  charged  against  the 
owner  of  the  property,  if  known,  and,  if  unknown,  against  the  specific 
property  itself.  The  owner  shall  return  the  heavy-duty  equipment 
motor  vehicle  for  taxation  as  provided  in  Article  1  of  this  chapter. 

(b) (1)  Any  and  all  purchases  of  heavy-duty  equipment  motor  vehicles 
by  dealers  for  the  purpose  of  resale  shall  be  exempt  from  ad  valorem 
tax  at  the  time  of  the  purchase  by  the  dealer. 

(2)  Any  person  or  entity  which  purchases  a  heavy-duty  equipment 
motor  vehicle  from  a  dealer  shall,  for  the  taxable  year  in  which  the 
heavy-duty  equipment  motor  vehicle  is  purchased  only,  return  such 
heavy-duty  equipment  motor  vehicle  for  ad  valorem  taxation  pur¬ 
poses,  within  30  days  of  the  end  of  the  month  in  which  such  purchase 
is  made,  to  the  appropriate  county  and  shall  pay  a  tax  for  such 
taxable  year.  Upon  receipt  of  such  return,  the  tax  commissioner  shall 
within  five  days  prepare  and  bill  the  purchaser  for  the  ad  valorem 
tax.  Such  tax  shall  be  equal  to  33  1/3  percent  of  the  amount  derived 
by  multiplying  the  amount  of  ad  valorem  tax  which  would  otherwise 
be  due  on  the  heavy-duty  equipment  motor  vehicle  and  shall  be  based 
on  the  selling  price  to  the  end  user  times  40  percent,  thus  deriving  the 
taxable  assessment,  times  the  tax  rate  imposed  by  the  tax  authority 
for  the  preceding  tax  year,  by  a  fraction  the  numerator  of  which  is  the 
number  of  months  remaining  in  the  calendar  year  not  counting  the 
month  of  purchase  and  the  denominator  of  which  is  12.  In  no  event 
shall  the  ad  valorem  tax  due  be  less  than  $100.00  for  the  year  of 
purchase.  The  taxes  levied  under  this  subsection  shall  be  due  60  days 
after  the  billing  therefor. 
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(3)  Any  ad  valorem  tax  due  shall  be  based  on  the  selling  price  of 
the  heavy-duty  equipment  motor  vehicle  purchased. 

(4)  In  the  event  that  any  heavy-duty  equipment  motor  vehicle  is 
purchased  other  than  for  resale  by  a  person  or  entity  not  domiciled  in 
this  state,  at  the  time  of  the  sale  the  dealer  shall  collect  the  ad 
valorem  tax  which  would  be  applicable  for  the  county  where  the 
heavy-duty  equipment  motor  vehicle  was  held  in  inventory  at  the 
time  of  the  sale.  Each  dealer,  on  or  before  the  last  day  of  the  month 
following  a  sale  to  such  person  or  entity,  shall  transmit  returns  and 
remit  the  ad  valorem  taxes  collected  to  the  tax  commissioner  of  the 
county  where  the  heavy-duty  equipment  motor  vehicle  was  held  in 
inventory  at  the  time  of  the  sale.  Such  returns  shall  show  all  sales 
and  purchases  taxable  under  this  article  during  the  preceding  calen¬ 
dar  month.  The  returns  required  by  this  subsection  shall  be  made 
upon  forms  prescribed,  prepared,  and  furnished  by  the  state  revenue 
commissioner.  If  any  dealer  liable  for  any  tax,  interest,  or  penalty 
imposed  by  this  article  sells  out  his  or  her  business’s  heavy-duty 
equipment  motor  vehicles  or  quits  the  business,  he  or  she  shall  make 
a  final  return  and  payment  within  30  days  after  the  date  of  selling  or 
quitting  the  business.  Any  dealer  who  does  not  collect  tax  as  required 
under  this  paragraph  or  who  fails  to  properly  remit  taxes  collected 
under  this  paragraph  shall  be  liable  for  the  tax  and  the  tax  commis¬ 
sioner  shall  collect  such  tax,  penalty,  and  interest  in  the  same 
manner  that  other  taxes  are  collected. 

(c)  Except  as  otherwise  provided  in  this  subsection,  heavy-duty 
equipment  motor  vehicles  which  are  owned  by  a  dealer  are  not  included 
within  the  distinct  subclassification  of  tangible  property  made  by  this 
article  for  all  other  heavy-duty  equipment  motor  vehicles.  The  proce¬ 
dures  prescribed  in  this  article  for  returning  heavy-duty  equipment 
motor  vehicles  for  ad  valorem  taxation,  determining  the  applicable 
rates  for  taxation,  and  collecting  the  ad  valorem  taxes  imposed  on 
heavy-duty  equipment  motor  vehicles  do  not  apply  to  heavy-duty 
equipment  motor  vehicles  which  are  owned  by  a  dealer.  Heavy-duty 
equipment  motor  vehicles  which  are  owned  by  a  dealer  shall  not  be 
returned  for  ad  valorem  taxation,  shall  not  be  taxed,  and  no  taxes  shall 
be  collected  on  such  heavy-duty  equipment  motor  vehicles  until  they 
become  subject  to  taxation  as  provided  in  subsections  (a)  and  (b)  of  this 
Code  section.  No  heavy-duty  equipment  motor  vehicle  held  by  a  dealer 
in  inventory  for  resale  shall  be  subject  to  ad  valorem  taxation  unless 
such  heavy-duty  equipment  motor  vehicle  was  in  the  dealer’s  inventory 
on  January  1  of  the  taxable  year  and  continued  to  remain  in  such 
dealer’s  inventory  on  December  20  of  such  taxable  year,  in  which  case 
the  dealer  shall  be  required  to  return  the  heavy-duty  equipment  motor 
vehicle  for  ad  valorem  taxation  on  December  21  of  that  taxable  year. 
The  assessed  value  of  each  heavy-duty  equipment  motor  vehicle  owned 


785 


48-5-507 


REVENUE  AND  TAXATION 


48-5-508 


by  a  dealer  shall  be  40  percent  of  the  fair  market  value  of  the 
heavy-duty  equipment  motor  vehicle  on  January  1  of  that  taxable  year. 
The  tax  commissioner  shall  prepare  and  mail  a  tax  bill  within  five  days 
of  receipt  of  such  dealer’s  return.  The  taxes  levied  under  this  subsection 
shall  be  due  60  days  after  the  billing  therefor. 

(d)  Within  30  days  of  the  last  day  of  a  month  during  which  there  is 
a  sale  of  any  heavy-duty  equipment  motor  vehicle  other  than  for  resale, 
the  dealer  shall  mail  to  the  tax  commissioner  of  the  county  where  the 
purchaser  is  domiciled  a  statement  notifying  the  tax  commissioner  of 
the  sale  which  shall  include  information  such  as  the  date  of  the  sale,  the 
selling  price,  and  the  name  and  address  of  the  purchaser.  Such 
statement  shall  be  upon  forms  prescribed,  prepared,  and  furnished  by 
the  state  revenue  commissioner. 

(e)  The  failure  of  any  person  or  entity  to  return  property  as  required 
by  this  Code  section  shall  subject  such  person  or  entity  to  penalties  as 
provided  in  Code  Section  48-5-299.  The  failure  of  any  person  or  entity 
to  pay  the  taxes  as  required  by  this  Code  section  shall  subject  such 
person  or  entity  to  penalties  and  interest  as  provided  by  Code  Section 
48-2-44.  (Code  1981,  §  48-5-507,  enacted  by  Ga.  L.  1998,  p.  1145,  §  2; 
Ga.  L.  1999,  p.  667,  §  2.) 

48-5-507.1.  Effect  of  rental  status  on  dealer’s  inventory. 

If  the  nature  of  the  dealer’s  business  is  primarily  the  sale  of 
heavy-duty  equipment  motor  vehicles,  then  for  purposes  of  this  article, 
the  rental  of  a  heavy-duty  equipment  motor  vehicle  by  the  dealer  to  a 
customer  shall  not  be  deemed  to  have  removed  the  vehicle  from  the 
dealer’s  inventory.  (Code  1981,  §  48-5-507.1,  enacted  by  Ga.  L.  2001,  p. 
959,  §  1.) 

48-5-508.  Rules  and  regulations;  affidavits  of  illegality  contest¬ 
ing  the  assessment  of  ad  valorem  tax. 

Any  taxpayer  who  contests  the  value  assessment  of  a  heavy-duty 
equipment  motor  vehicle  as  defined  in  this  article  may  appeal  such 
assessed  value  as  provided  for  in  Code  Section  48-5-311  except  that 
such  appeal  shall  be  effected  by  mailing  to  or  filing  with  the  tax 
commissioner  a  notice  of  appeal  within  60  days  of  the  date  the  tax  bill 
is  mailed  by  the  tax  commissioner.  Such  appeal,  to  be  properly  filed, 
must  be  accompanied  by  a  payment  equal  to  85  percent  of  the  amount 
of  such  tax  bill.  The  tax  commissioner  shall  forward  such  notice  of 
appeal  to  the  board  of  tax  assessors  and  the  appeal  shall  be  processed 
in  accordance  with  Code  Section  48-5-311.  (Code  1981,  §  48-5-508, 
enacted  by  Ga.  L.  1998,  p.  1145,  §  2;  Ga.  L.  1999,  p.  667,  §  3.) 
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48-5-509.  Compliance. 

The  commissioner  shall  be  authorized  to  promulgate  rules  and 
regulations  to  facilitate  and  ensure  compliance  with  the  provisions  of 
this  article.  (Code  1981,  §  48-5-509,  enacted  by  Ga.  L.  1998,  p.  1145, 
§  2.) 
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Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  deci¬ 
sions  under  former  Code  1882,  §§  826 
through  826d,  former  Civil  Code  1895,  T. 
8,  Ch.  1,  Art.  4,  and  former  Civil  Code 
1910,  T.  8,  Ch.  1,  Art.  6  are  included  in  the 
annotations  for  this  article. 

Article  does  not  violate  constitu¬ 
tional  requirements  as  to  uniformity 
of  taxes.  —  Former  Code  1882,  §§  826 
through  826d  (see  now  O.C.G.A. 
§  48-5-511  and  former  O.C.G.A. 
§§  48-5-516,  48-5-517,  and  48-5-523)  were 
not  unconstitutional  as  violating  Ga. 
Const.  1877,  Art.  VII,  Sec.  II,  Para.  I  (see 
now  Ga.  Const.  1983,  Art.  VII,  Sec.  I, 
Para.  Ill  and  Art.  IX,  Sec.  IV,  Para.  I). 
Columbus  S.  Ry.  v.  Wright,  89  Ga.  574,  15 
S.E.  293  (1892),  aff’d,  151  U.S.  470,  14  S. 
Ct.  396,  38  L.  Ed.  238  (1894)  (decided 
under  former  Code  1882,  §§  826  through 
826d). 

Inapplicable  to  railroads  doing 
business  in  single  city.  —  Civil  Code 
1895,  T.  8,  Ch.  1,  Art.  4  (see  now  O.C.G.A. 
§§  48-5-511,  48-5-512,  and  48-5-521)  ap¬ 
ply  to  those  railroads  running  from  one 
county  to  another,  and  not  to  those  doing 


business  in  and  near  a  single  city.  Savan¬ 
nah,  T.  &  I.  of  H.  Ry.  v.  Williams,  117  Ga. 
414,  43  S.E.  751  (1903)  (decided  under 
former  Civil  Code  1895,  T.  8,  Ch.  1,  Art.  4). 

Lessor  may  not  be  assessed  for 
taxes  paid  by  lessee  under  lease  cov¬ 
enant.  —  When  the  lessee  undertakes  to 
pay  all  taxes  which  may  be  levied  upon 
the  lessor,  the  lessor  railroad  company 
cannot  again  be  assessed  for  taxes  which 
have  been  paid  by  the  lessee  under  its 
covenant.  Harrison  v.  Georgia,  F.  & 
A.R.R.,  174  Ga.  549,  163  S.E.  200  (1932) 
(decided  under  former  Civil  Code  1910,  T. 
8,  Ch.  1,  Art.  6). 

Assessment  of  lease  contract  when 
lessor  has  no  interest  for  99  years  is 
void.  —  Assessment  of  a  lease  contract  as 
property  is  void  when  the  lessor  has  no 
estate  whatever  in  the  property  leased  for 
a  period  of  99  years.  This  is  not  an  effort  to 
tax  the  actual  rental  received  by  the  rail¬ 
road  company,  but  purports  to  be  a  tax  on 
the  capitalized  value  of  the  contract, 
based  on  the  amount  of  rent  to  be  paid  by 
the  railroad  company.  Harrison  v.  Geor¬ 
gia,  F.  &  A.R.R.,  174  Ga.  549,  163  S.E.  200 
(1932)  (decided  under  former  Civil  Code 
1910,  T.  8,  Ch.  1,  Art.  6). 
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Return  of  motor  vehicles  owned  by 
utilities.  —  Motor  vehicles  owned  by  rail¬ 
road  companies  and  other  utilities  must 
be  returned  in  accordance  with  the  provi¬ 
sions  of  former  Code  1933,  Ch.  92-15  (see 


now  O.C.G.A.  Art.  10,  Ch.  5,  T.  48),  not 
under  the  provisions  of  former  Code  1933, 
Ch.  92-27  (see  now  O.C.G.A.  Art.  11,  Ch.  5, 
T.  48).  1967  Op.  Att’y  Gen.  No.  67-99. 
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RESEARCH  REFERENCES 


ALR.  —  What  property  of  electric,  gas, 
water,  telephone,  or  street  railway  com¬ 
pany  constitutes  real  property  for  taxa¬ 
tion  purposes,  57  ALR  869. 

Place  of  taxation  of  dam,  flow  age  rights, 
or  water  power,  64  ALR  143. 

Scope  and  content  of  term  “right  of  way” 
as  employed  in  statute  relating  to  taxa¬ 
tion,  or  exemption  from  taxation,  of  rail¬ 
roads  or  railroad  property,  108  ALR  242. 

48-5-510.  Definitions. 

As  used  in  this  article,  the  term: 

(1)  “Chief  executive  officer”  means  the  owner,  president,  general 
manager,  or  agent  having  control  of  a  public  utility’s  offices  or 
property  in  this  state. 

(2)  “Pertinent  business  factors”  means  data  that  reflect  the  use  of 
the  public  utility’s  property  including,  but  not  limited  to,  data 
relating  to  gross  revenue,  net  income,  tons  of  freight  carried,  revenue 
ton  miles,  passenger  miles,  car  miles,  and  comparable  data. 

(3)  “Pertinent  mileage  factors”  means  factual  information  as  to  the 
linear  miles  of  the  public  utility’s  track,  wire,  lines,  pipes,  routes, 
similar  operational  routes,  and  miles  traveled  by  the  public  utility’s 
rolling  stock  or  other  property.  (Ga.  L.  1927,  p.  97,  §  9;  Code  1933, 
§  92-5902;  Ga.  L.  1935,  p.  11,  §  9;  Ga.  L.  1972,  p.  1119,  §  1;  Ga.  L. 
1976,  p.  190,  §  1;  Code  1933,  §  91A-2201,  enacted  by  Ga.  L.  1978,  p. 
309,  §  2.) 

48-5-511.  Returns  of  public  utilities  to  commissioner;  itemiza¬ 
tion  and  fair  market  value  of  property;  other  informa¬ 
tion;  apportionment  to  more  than  one  tax  jurisdiction. 

(a)  The  chief  executive  officer  of  each  public  utility  shall  be  required 
to  make  an  annual  tax  return  of  all  property  located  in  this  state  to  the 
commissioner.  The  return  shall  be  made  to  the  commissioner  on  or 
before  March  1  in  each  year  and  shall  be  current  as  of  January  1 
preceding. 

(b)  The  returns  of  each  public  utility  shall  be  in  writing  and  sworn  to 
under  oath  by  the  chief  executive  officer  to  be  a  just,  true,  and  full 
return  of  the  fair  market  value  of  the  property  of  the  public  utility 
without  any  deduction  for  indebtedness.  Each  class  or  species  of 
property  shall  be  separately  named  and  valued  as  far  as  practicable  and 
shall  be  taxed  like  all  other  property  under  the  laws  of  this  state.  The 


Reasonableness  of  classifications,  based 
on  character  of  use  by  consumer,  in  stat¬ 
utes  imposing  tax  or  license  fee  on  public 
utilities  or  persons  furnishing  same,  109 
ALR  1516. 

Situs  of  aircraft,  rolling  stock,  and  ves¬ 
sels  for  purposes  of  property  taxation,  3 
ALR4th  837. 
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returns  shall  also  include  the  capital  stock,  net  annual  profits,  gross 
receipts,  business,  or  income  (gross,  annual,  net,  or  any  other  kind)  for 
which  the  public  utility  is  subject  to  taxation  by  the  laws  of  this  state. 
Each  parcel  of  real  estate  included  in  the  return  shall  be  identified  by 
its  street  address.  If  the  commissioner  is  unable  to  locate  the  property 
by  its  street  address  after  exercising  due  diligence  in  attempting  to 
locate  the  property,  then  the  commissioner  may  request  more  informa¬ 
tion  from  the  taxpayer  to  help  identify  the  exact  location  of  the  property. 
Such  additional  information  may  include  a  map  or  parcel  identification 
information. 

(c)(1)  Each  chief  executive  officer  shall  apportion,  under  rules  and 
regulations  promulgated  by  the  commissioner,  the  fair  market  value 
of  his  public  utility’s  properties  to  this  state,  if  the  public  utility  owns 
property  in  states  other  than  this  state,  and  between  the  several  tax 
jurisdictions  in  this  state. 

(2)  In  promulgating  the  regulations  specifying  the  method  of 
apportionment,  the  commissioner  shall  consider: 

(A)  The  location  of  the  various  classes  of  property; 

(B)  The  gross  or  net  investment  in  the  property; 

(C)  Any  other  factor  reflecting  the  public  utility’s  investment  in 
property; 

(D)  Pertinent  business  factors  reflecting  the  utility  of  the  prop¬ 
erty; 

(E)  Pertinent  mileage  factors;  and 

(F)  Any  other  factors  which  in  the  commissioner’s  judgment  are 
reasonably  calculated  to  apportion  fairly  and  equitably  the  prop¬ 
erty  between  the  various  tax  jurisdictions. 

(3)  Any  reasonable  value  directly  attributable  to  property  physi¬ 
cally  located  in  one  jurisdiction  in  this  state  shall  not  be  apportioned 
to  any  other  jurisdiction  in  this  state.  (Orig.  Code  1863,  §§  755,  761; 
Code  1868,  §§  822,  828;  Code  1873,  §§  826,  832;  Ga.  L.  1874,  p.  107, 
§  2;  Ga.  L.  1877,  p.  126,  §  1;  Code  1882,  §§  826,  826a,  826d,  832;  Ga. 
L.  1889,  p.  29,  §  1;  Ga.  L.  1889,  p.  36,  §  1;  Ga.  L.  1890-91,  p.  152, 
§§  2,  3;  Civil  Code  1895,  §§  726,  727,  780,  784,  804,  805,  812;  Ga.  L. 
1905,  p.  68,  §  1;  Civil  Code  1910,  §§  873,874,1032,1036,1042,1043, 
1050;  Code  1933,  §§  92-2602,  92-2701,  92-2802,  92-2803,  92-5901, 
92-5902,  92-5903,  92-5904;  Ga.  L.  1935,  p.  11,  §  9;  Ga.  L.  1972,  p. 
1119,  §  1;  Ga.  L.  1976,  p.  190,  §  1;  Code  1933,  §§  91A-2202, 
91A-2203,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  2009,  p.  216, 
§  2D/SB  240.) 
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Editor’s  notes.  —  Code  Sections 
92-2701  and  92-5901,  upon  which  this 
Code  section  is  based,  were  based  in  part 
on  Ga.  Const.  1877,  Art.  VII,  Sec.  II,  Para. 


VI,  for  which  there  is  no  corresponding 
section  in  either  the  1945,  1976,  or  1983 
Georgia  Constitution. 


JUDICIAL  DECISIONS 


Analysis 

General  Consideration 
Property  to  be  Returned 

General  Consideration 

Power  to  tax  is  limited  by  federal 
power  over  interstate  commerce.  — 

Power  of  a  city  to  tax  railroads  is  limited 
by  the  exclusive  power  of  the  United 
States  over  interstate  commerce.  City 
Council  v.  Augusta  &  A.  Ry.,  130  Ga.  815, 
61  S.E.  992,  124  Am.  St.  R.  197  (1908). 

Assessment  of  railroad  property  at 
higher  rate  unconstitutional.  —  An 
assessment  of  a  railroad’s  property  at  a 
given  level  under  this  statute,  while  prop¬ 
erties  of  other  taxpayers  in  those  counties 
are  being  assessed  on  a  basis  of  value 
which  would  produce  a  much  lower  as¬ 
sessment  of  the  railroad’s  property,  vio¬ 
lates  Ga.  Const.  1945,  Art.  VII,  Sec.  I, 
Para.  Ill  (see  now  Ga.  Const.  1983,  Art. 
VII,  Sec.  I,  Para.  Ill  and  Art.  IX,  Sec.  IV, 
Para.  I),  Ga.  Const.  1945,  Art.  I,  Sec.  I, 
Para.  II  (see  now  Ga.  Const.  1983,  Art.  I, 
Sec.  I,  Para.  II),  and  U.S.  Const.,  amend. 
14.  Undercofler  v.  Seaboard  Air  Line  R.R., 
222  Ga.  822,  152  S.E.2d  878  (1966). 

Provisions  as  to  taxation  of  rail¬ 
roads  to  be  construed  together  and 
are  exhaustive.  —  Provisions  relating  to 
the  method  of  assessing  and  collecting 
taxes  upon  the  property  of  railroad  com¬ 
panies  for  state,  county,  and  municipal 
purposes  are  to  be  construed  together,  and 
when  so  construed  the  provisions  are  ex¬ 
haustive  as  to  the  method  of  assessing  and 
collecting  all  taxes  required  to  be  paid  by 
railroad  companies  on  property  owned  by 
railroad  companies.  Georgia  R.R.  &  Bank¬ 
ing  Co.  v.  Wright,  125  Ga.  589,  54  S.E.  52 
(1906),  rev’d  on  other  grounds,  207  U.S. 
127,  28  S.  Ct.  47,  52  L.  Ed.  134  (1907); 
Greene  County  v.  Wright,  126  Ga.  504,  54 
S.E.  951  (1906). 

Laches  as  bar  to  assessment  or  cor¬ 
rection  of  return.  —  When  a  taxpayer 


filed  the  taxpayer’s  assessment  and  re¬ 
turn  and  the  comptroller  general  (now 
commissioner)  did  not  make  any  objection 
to  the  return  or  any  part  thereof  within 
the  time  prescribed  by  this  statute  and 
apparently  had  never  suggested  any  cor¬ 
rection  of  the  assessment  and  return,  the 
trustees  of  the  school  district  in  which  the 
taxpayer  owed  a  portion  of  the  taxpayer’s 
taxes  were  powerless  to  obtain  the  relief 
the  trustees  sought,  not  by  reason  of  any 
deficiency  of  a  legal  remedy,  but  on  ac¬ 
count  of  the  trustees’  laches  in  not  moving 
sooner  in  the  matter.  Garrison  v.  Toccoa 
Elec.  Power  Co.,  177  Ga.  850,  171  S.E.  564 
(1933). 

Effect  on  charter  exemption.  — 

Statute  does  not  abolish  the  provision,  or 
impair  the  contract  obligation,  contained 
in  the  charter  of  a  railroad  company 
granted  prior  to  its  enactment,  whereby 
the  railroad  is  totally  or  partially  ex¬ 
empted  from  taxation.  State  v.  Georgia 
R.R.  &  Banking,  54  Ga.  423  (1875);  Geor¬ 
gia  R.R.  &  Banking  Co.  v.  Wright,  132  F. 
912  (C.C.N.D.  Ga.  1904),  aff’d,  216  U.S. 
420,  30  S.  Ct.  242,  54  L.  Ed.  544  (1910); 
Wright  v.  Georgia  R.R.  &  Banking  Co.,  216 
U.S.  420,  30  S.  Ct.  242,  54  L.  Ed.  544 
(1910). 

Nature  of  action  brought  to  prevent 
assessment.  —  Action  by  railroad  com¬ 
pany  for  declaratory  judgment  and  injunc¬ 
tion  against  collection  of  ad  valorem  taxes 
is  in  substance  and  effect  an  action 
against  the  state  and  the  action  is  not 
maintainable,  unless  the  state  has  con¬ 
sented  to  be  sued.  Musgrove  v.  Georgia 

R. R.  &  Banking  Co.,  204  Ga.  139,  49 

S. E. 2d  26  (1948),  appeal  dismissed,  335 
U.S.  900,  69  S.  Ct.  407,  93  L.  Ed.  435 
(1949). 

It  is  a  well  recognized  general  rule  that 
an  action  to  restrain  a  state  official  from 
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executing  an  unconstitutional  statute  or  a 
state  constitutional  provision  which  con¬ 
flicts  with  the  United  States  Constitution 
in  violation  of  the  plaintiff’s  rights  and  to 
the  plaintiff’s  irreparable  damage  is  not 
an  action  against  the  state,  for  in  such  a 
case  the  officer  is  stripped  of  the  officer’s 
official  or  representative  character  and  is 
subject  in  the  officer’s  person  to  the  con¬ 
sequences  of  the  officer’s  individual  con¬ 
duct.  However,  when  the  plaintiff  claims 
certain  provisions  of  its  charter  to  consti¬ 
tute  a  contract  with  the  state,  the  state 
has  a  distinct  and  direct  interest  in  the 
subject  matter  of  the  litigation,  as  distin¬ 
guished  from  a  mere  governmental  inter¬ 
est  in  the  enforcement  of  its  laws.  There¬ 
fore,  this  rule  has  no  application  when  the 
company  seeks  to  prevent  assessment  of 
taxes  allegedly  in  violation  of  the  compa¬ 
ny’s  charter.  Musgrove  v.  Georgia  R.R.  & 
Banking  Co.,  204  Ga.  139,  49  S.E.2d  26 
(1948),  appeal  dismissed,  335  U.S.  900,  69 
S.  Ct.  407,  93  L.  Ed.  435  (1949). 

Power  to  reject  return  and  reassess 
property.  —  Comptroller  general  (now 
commissioner)  may  reject  the  return  made 
by  a  railroad  company  of  the  value  of  the 
company’s  entire  property  for  state  taxa¬ 
tion,  and  correct  the  return  or  reassess  the 
property.  City  of  Atlanta  v.  Wright,  119 
Ga.  207,  45  S.E.  994  (1903). 

Power  of  State  Board  of  Equaliza¬ 
tion  on  appeal.  —  On  appeal  to  arbitra¬ 
tion  (now  State  Board  of  Equalization) 
from  an  assessment  of  value  placed  on 
unreturned  property  by  the  comptroller 
general  (now  commissioner),  the  arbitra¬ 
tors  (now  State  Board  of  Equalization) 
cannot  include  property  in  their  award 
which  was  not  embraced  in  the  comptrol¬ 
ler’s  (now  commissioner’s)  assessment. 
Georgia  Ry.  &  Power  v.  Wright,  146  Ga. 
29,  90  S.E.  465  (1916). 

Board  exceeded  authority.  —  In  an 
action  filed  by  a  utility  seeking  equitable 
relief  from  the  rejection  of  the  state  com¬ 
missioner’s  fair  market  valuation  by  the 
county  board  of  tax  assessors,  the  trial 
court  erred  in  granting  summary  judg¬ 
ment  to  a  county  board  of  tax  assessors; 
the  board  exceeded  the  board’s  authority 
when,  in  the  course  of  making  a  final 
assessment  of  a  utility’s  property,  it  not 
only  substituted  the  board’s  own  assess¬ 


ment  ratio,  but  also  the  board’s  own  fair 
market  value  for  those  calculated  by  the 
state  commissioner  as  a  final  assessment 
could  not  include  a  reappraisal  of  the  fair 
market  value  of  a  taxpayer  required  to 
make  a  return  to  the  state.  Ga.  Power  Co. 
v.  Monroe  County,  284  Ga.  App.  707,  644 
S.E. 2d  882  (2007),  aff’d,  283  Ga.  12,  655 
S.E. 2d  817  (2008). 

Court  of  Appeals  of  Georgia  properly 
held  that,  although  the  county  board  of 
tax  assessors  could  alter  the  assessment 
ratio  proposed  by  the  Georgia  Revenue 
Commissioner  on  land  owned  by  a  utility 
in  the  course  of  making  a  final  assessment 
of  a  utility’s  property,  the  board  could  not 
alter  the  apportioned  fair  market  value 
for  the  property  used  by  the  commissioner 
in  the  commissioner’s  proposed  assess¬ 
ment.  Monroe  County  v.  Ga.  Power  Co., 
283  Ga.  12,  655  S.E.2d  817  (2008). 

Mandamus  to  require  commis¬ 
sioner  to  accept  returns.  —  In  a  gas 
company’s  suit  against  the  state  revenue 
commissioner  for  mandamus  compelling 
the  commissioner  to  accept  its  property 
tax  returns  under  O.C.G.A.  §§  48-1-2(21) 
and  48-5-511(a),  remand  was  proper  to 
determine  if  the  company  had  an  accept¬ 
able  alternative  remedy  in  its  pending 
county  tax  appeals  under  O.C.G.A. 
§  48-5-311,  if  the  commissioner  could  be 
made  a  party  to  those  appeals  by  joinder 
or  some  other  procedure.  Southern  LNG, 
Inc.  v.  MacGinnitie,  294  Ga.  657,  755 
S.E. 2d  683  (2014). 

Cited  in  Telecom*USA,  Inc.  v.  Collins, 
260  Ga.  362,  393  S.E.2d  235  (1990). 

Property  to  be  Returned 

Property  included  in  return.  —  Re¬ 
turn  clearly  embraces  all  the  property  of 
these  companies,  both  real  and  personal. 
It  embraces  tangible  personal  property 
and  intangible  personal  property.  It  em¬ 
braces  realty  and  personalty  used  in  the 
conduct  of  their  usual  and  ordinary  busi¬ 
ness,  and  also  realty  and  personalty  not  so 
used.  Greene  County  v.  Wright,  126  Ga. 
504,  54  S.E.  951  (1906);  Georgia  R.R.  & 
Banking  Co.  v.  Wright,  125  Ga.  589,  54 
S.E.  52  (1906),  rev’d  on  other  grounds,  207 
U.S.  127,  28  S.  Ct.  47,  52  L.  Ed.  134 
(1907). 
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Property  to  be  Returned  (Cont’d) 

All  property  of  every  nature  what¬ 
soever  is  to  be  embraced  in  the  return  to 
the  commissioner.  Georgia  R.R.  &  Bank¬ 
ing  Co.  v.  Wright,  125  Ga.  589,  54  S.E.  52 
(1906),  rev’d  on  other  grounds,  207  U.S. 
127,  28  S.  Ct.  47,  52  L.  Ed.  134  (1907). 

Property  not  used  for  railroad  pur¬ 
poses  must  also  be  returned.  —  Prop¬ 
erty  used  by  the  company  for  railroad 
purposes  should  be  returned  to  the  comp¬ 
troller  general  (now  commissioner),  as 
well  as  that  which  is  not  so  used,  and  the 
entire  state  taxes  upon  every  character  of 
property  owned  by  the  company  should  be 
levied  by  the  comptroller  general  (now 
commissioner).  Georgia  R.R.  &  Banking 
Co.  v.  Wright,  125  Ga.  589,  54  S.E.  52 
(1906),  rev’d  on  other  grounds,  207  U.S. 
127,  28  S.  Ct.  47,  52  L.  Ed.  134  (1907). 

Return  should  classify  property  as 
to  purpose.  —  Return  should  specify  the 
several  sorts  of  property  so  that  the  kind 
appurtenant  and  necessary  to  a  company 
for  railroad  purposes  should  bear  only  the 
rate  of  taxation  fixed  by  the  charter,  and 
other  property,  not  so  appurtenant  and 
necessary,  should  be  taxed  as  that  of  all 
other  persons;  the  entire  state  tax  being 
levied  by  the  comptroller  general  (now 
commissioner).  Savannah,  F.  &  W.  Ry.  v. 
Morton,  71  Ga.  24  (1883). 


Real  property  or  personal  property 
within  a  county  or  municipality,  not 

used  for  railroad  purposes,  is  still  subject 
to  the  same  tax  as  like  property  owned  by 
individuals.  The  tax  goes  to  the  county  or 
municipality.  Georgia  R.R.  &  Banking  Co. 
v.  Wright,  125  Ga.  589,  54  S.E.  52  (1906), 
rev’d  on  other  grounds,  207  U.S.  127,  28  S. 
Ct.  47,  52  L.  Ed.  134  (1907). 

When  corporate  purpose  clause  of 
taxpayer’s  charter  authorizes  tax¬ 
payer  to  engage  in  a  gas  business, 
taxpayer  is  therefore  a  “gas  company” 
within  the  meaning  of  former  Code  1933, 
§  92-5902  (see  now  paragraph  (21)  of 
O.C.G.A.  §  48-1-2).  Since  the  taxpayer  is 
a  gas  company,  the  gas  company  is  re¬ 
quired  by  former  Code  1933,  §  92-5902  to 
make  the  company’s  ad  valorem  tax  re¬ 
turn  to  the  commissioner  although  not 
doing  a  gas  business.  Undercofler  v.  Colo¬ 
nial  Pipeline  Co.,  114  Ga.  App.  739,  152 
S.E. 2d  768  (1966). 

Sleeping  cars  with  no  fixed  situs  in 
the  state  not  taxable.  —  Commissioner 
has  no  authority  to  assess  sleeping  cars 
for  county  taxation  if  the  cars  have  no 
fixed  situs  in  this  state,  but  are  temporar¬ 
ily  out  of  train  in  a  county,  the  assessment 
being  based  on  the  average  number  and 
average  value  of  the  cars  out  of  the  train. 
Forrester  v.  Pullman  Co.,  192  Ga.  221,  15 
S.E. 2d  185,  answer  conformed  to,  65  Ga. 
App.  112,  15  S.E. 2d  461  (1941). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Finality  of  commissioner’s  valua¬ 
tion  of  public  utility’s  property.  — 

Municipalities  of  the  state  are  bound  to 
accept  the  valuation  as  finally  fixed  by  the 
commissioner  on  the  property  of  public 
utilities  operating  within  the  municipali¬ 
ties’  limits.  1963-65  Op.  Att’y  Gen.  p.  220. 

Local  political  subdivision  has  no 
authority  to  assess  railroad  property 
for  taxation.  1954-56  Op.  Att’y  Gen.  p. 
826. 

Returns  of  railroads.  —  Railroad 
must  return  for  taxation  all  of  the  rail¬ 
road’s  property,  whether  devoted  to  rail¬ 
road  purposes  or  not,  to  the  commissioner, 


who  makes  the  assessment.  1954-56  Op. 
Att’y  Gen.  p.  826. 

Taxation  of  power  company  with 
property  but  no  customers  in  this 
state.  —  When  a  power  company’s  prop¬ 
erty  is  located  in  this  state  and  is  a  part  of 
its  reservoir  used  for  producing  electricity 
distributed  to  its  customers,  none  of  whom 
are  Georgia  residents,  the  company  is  a 
power  company  or  a  hydroelectric  power 
company  as  is  required  by  this  statute  to 
file  the  company’s  annual  property  tax 
return  with  the  commissioner.  1968  Op. 
Att’y  Gen.  No.  68-155. 
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RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  71  Am.  Jur.  2d,  State 
and  Local  Taxation,  §§  353,  354. 

C.J.S.  —  84  C.J.S.,  Taxation,  §§  200, 
474  et  seq. 

ALR.  —  What  property  is  within  provi¬ 
sion  in  relation  to  local  taxation  of  certain 
railroad  property  under  statute  or  consti¬ 


tution  providing  for  assessment  or  taxa¬ 
tion  of  railroad  property  by  state  commis¬ 
sion  or  board,  80  ALR  252. 

State  tax  in  connection  with  transporta¬ 
tion  or  distribution  of  oil  or  gas  through 
pipe  lines  as  affected  by  commerce  clause, 
154  ALR  623. 


48-5-512.  Issuance  of  execution  for  failure  to  file  return. 


(a)  If  any  person  required  to  make  a  return  to  the  commissioner  fails 
to  return  the  taxable  property  or  pay  annually  to  the  state,  any  county, 
or  any  municipality  the  taxes  for  which  it  may  be  liable  by  reason  of  the 
return,  the  county  tax  collector  or  tax  commissioner  or  the  municipal 
governing  authority  or  its  designee,  as  appropriate,  shall  issue  an 
execution  for  the  amount  of  taxes  due,  according  to  the  law,  together 
with  the  costs  and  penalties. 

(b)  The  executions  issued  by  the  county  tax  collector  or  tax  commis¬ 
sioner  or  the  municipal  governing  authority  or  its  designee,  as  appro¬ 
priate,  against  any  corporation  or  other  company  shall  be  directed  to  all 
sheriffs  and  other  lawful  officers  of  this  state  with  directions  to  levy  the 
execution  on  the  property  of  the  corporation  or  company  and  with  the 
authority  to  issue  and  serve  garnishments  upon  the  debtors  of  the 
corporation  or  company.  (Orig.  Code  1863,  §§  800,  806;  Code  1868, 
§§  879,  885;  Code  1873,  §§  876,  882;  Code  1882,  §§  876,  882;  Ga.  L. 
1889,  p.  29,  §  6;  Civil  Code  1895,  §§  788,  874,  880;  Civil  Code  1910, 
§§  1040,  1132,  1137;  Code  1933,  §§  92-2705,  92-7302,  92-7303;  Code 
1933,  §§  91A-302,  91A-303,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L. 
1982,  p.  3,  §  48;  Ga.  L.  1990,  p.  1337,  §  2.) 

JUDICIAL  DECISIONS 


Applicability.  —  Statute  is  applicable 
whether  there  is  an  entire  failure  to  make 
a  return,  or  only  an  incomplete  and  par¬ 
tial  return.  Georgia  R.R.  &  Banking  Co.  v. 
Wright,  125  Ga.  589,  54  S.E.  52  (1906), 
rev’d  on  other  grounds,  207  U.S.  127,  28  S. 
Ct.  47,  52  L.  Ed.  134  (1907). 

Effect  of  acceptance  of  incomplete 
return.  —  Acceptance  by  the  comptroller 
general  (now  commissioner)  of  a  return 
from  which  taxable  property  has  been 
omitted  does  not  bar  the  state  from  sub¬ 
sequently  proceeding  against  the  delin¬ 
quent  for  the  tax  due  on  the  omitted 
property.  Georgia  R.R.  &  Banking  v. 
Wright,'  124  Ga.  596,  53  S.E.  251  (1906), 


rev’d  on  other  grounds,  207  U.S.  127,  28  S. 
Ct.  47,  52  L.  Ed.  134  (1907). 

Commissioner  may  issue  execution 
upon  default  in  payment,  even  if  no 
return  made.  —  Statute  which  imposes  a 
specific  tax,  and  requires  payment  to  the 
comptroller  general  (now  commissioner), 
virtually  designates  that  officer  to  receive 
the  return  as  well  as  the  money;  and  in 
case  of  a  default  as  to  payment,  whether  a 
return  has  been  made  or  not,  the  officer 
may  issue  an  execution.  Smith  v.  Gold¬ 
smith,  63  Ga.  736  (1879). 

Requirement  for  new  return  upon 
reduction  of  tax  liability  on  appeal.  — 
When  a  railroad  company  has  contested  a 
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tax,  and  is  relieved  of  a  part  thereof  by  the 
United  States  Supreme  Court,  a  new  re¬ 
turn  should  be  made,  and  upon  failure  to 
do  so  the  comptroller  general  (now  com¬ 
missioner)  is  authorized  to  make  the  as¬ 
sessment  from  the  best  information  the 
comptroller  general  can  procure.  State  v. 
Southwestern  R.R.,  70  Ga.  11  (1883). 

RESEARCH 

C.J.S.  —  85  C.J.S.,  Taxation,  §  1284  et 
seq. 


Action  at  law  for  collection  will  not 
lie.  —  Statute  provides  an  adequate  rem¬ 
edy  for  the  collection  of  taxes  imposed 
upon  railroad  companies  for  county  pur¬ 
poses,  and  a  common  law  action  for  the 
recovery  of  the  tax  as  a  debt  will  not  lie. 
State  v.  Western  &  A.R.R.,  136  Ga.  619,  71 
S.E.  1055  (1911). 

REFERENCES 


48-5-513.  Penalty  for  failure  to  file  return  and  pay  tax;  revoca¬ 
tion  of  charter. 

(a)  If  a  public  utility  fails  to  make  the  return  required  by  Code 
Section  48-5-511  by  the  date  specified  in  that  Code  section,  or  as 
extended  by  the  commissioner  pursuant  to  Code  Section  48-2-36,  the 
utility  shall  pay  a  penalty  of  10  percent  of  the  amount  of  the  taxes  for 
which  it  may  be  liable  by  reason  of  the  return.  The  penalty  imposed  by 
this  subsection  shall  be  payable  to  the  state,  any  county,  or  any 
municipality  to  which  the  taxes  upon  which  the  penalty  is  based  are 
payable. 

(b)  In  addition  to  the  penalty  provided  by  subsection  (a)  of  this  Code 
section,  the  penalty  for  failure  of  a  corporation  to  make  a  return  by  the 
date  the  return  is  due  or  to  pay  a  tax  as  provided  in  subsection  (a)  of 
Code  Section  48-5-512,  in  the  case  of  a  domestic  corporation,  shall  be 
the  forfeiture  of  its  charter  and,  in  the  case  of  a  foreign  corporation, 
shall  be  the  revocation  of  its  permit  to  do  business  in  this  state.  (Orig. 
Code  1863,  §  801;  Code  1868,  §  880;  Code  1873,  §  877;  Code  1882, 
§  877;  Civil  Code  1895,  §  875;  Civil  Code  1910,  §  1133;  Code  1933, 
§  92-7304;  Code  1933,  §  91A-304,  enacted  by  Ga.  L.  1978,  p.  309,  §  2; 
Ga.  L.  1987,  p.  977,  §  1.) 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  19  Am.  Jur.  2d,  Corpo-  ALR.  —  Power  of  corporation  after  ex¬ 
rations,  §§  2387,  2388,  2402,  2403.  piration  or  forfeiture  of  its  charter,  47  ALR 

C.J.S.  —  85  C.J.S. ,  Taxation,  §  1161.  1288;  97  ALR  477. 

48-5-514.  Subjection  of  returns  of  public  utilities  for  county, 
municipal,  and  school  taxation  to  laws  governing  re¬ 
turns  of  such  property  for  state  taxation. 

Reserved.  Repealed  by  Ga.  L.  1988,  p.  1568,  §  6,  effective  April  12, 
1988. 
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Editor’s  notes.  —  This  Code  section  Ga.  L.  1972,  p.  1123,  §  4;  Code  1933, 
was  based  on  Ga.  L.  1908,  p.  24,  §  1;  Civil  §  91A-2205,  enacted  by  Ga.  L.  1978,  p. 
Code  1910,  §  1054;  Code  1933,  §  92-6005;  309,  §  2. 

48-5-515.  Availability  of  returns  and  tax  documents  for  public 
inspection. 

Every  return  made  to  the  commissioner  by  any  person  required  to 
make  returns  of  the  value  of  its  properties  or  franchises  to  the 
commissioner  under  this  article  or  Article  9  or  Article  12  of  this  chapter 
and  every  document  used  to  arrive  at  evaluation  within  the  custody  of 
the  commissioner  or  the  department,  with  the  exception  of  income  tax 
returns,  shall  be  made  available  for  inspection  upon  the  request  of  any 
interested  person  at  a  reasonable  time  and  accessible  place  to  be 
reasonably  determined  by  the  commissioner.  It  is  the  intent  of  this  Code 
section  to  make  the  returns  and  documents  easily  and  readily  available 
for  public  inspection,  and  the  discretion  of  the  commissioner  shall  be 
exercised  accordingly.  (Code  1933,  §  92-5910,  enacted  by  Ga.  L.  1978,  p. 
1603,  §  1;  Code  1933,  §  91A-2203.1,  enacted  by  Ga.  L.  1979,  p.  5,  §  51; 
Ga.  L.  1990,  p.  1337,  §  3.) 

48-5-516.  Appeals  in  cases  of  assessment  or  of  correction  of 
returns  to  State  Board  of  Equalization;  notice;  time; 
procedure. 

Reserved.  Repealed  by  Ga.  L.  1988,  p.  1568,  §  7,  effective  April  12, 
1988. 


Editor’s  notes.  —  This  Code  section 
was  based  on  Ga.  L.  1877,  p.  126,  §  1;  Ga. 
L.  1878-79,  p.  166,  §  1;  Code  1882, 
§§  826d,  833a;  Civil  Code  1895,  §§  807, 
812;  Ga.  L.  1905,  p.  68,  §  1;  Civil  Code 


1910,  §§  1045,  1050;  Code  1933, 

§  92-6002;  Ga.  L.  1972,  p.  1123,  §  2;  Code 
1933,  §  91A-2204,  enacted  by  Ga.  L.  1978, 
p.  309,  §  2. 


48-5-517.  Payment  of  taxes  assessed  to  commissioner  by  chief 
executive  officers;  time  of  payment. 

Reserved.  Repealed  by  Ga.  L.  1988,  p.  1568,  §  8,  effective  April  12, 
1988. 


Editor’s  notes.  —  This  Code  section 
was  based  on  Orig.  Code  1863,  §  755; 
Code  1868,  §  822;  Code  1873,  §  826;  Ga. 
L.  1874,  p.  107,  §  2;  Code  1882,  §§  826, 
826b;  Civil  Code  1895,  §§  781,  805;  Civil 


Code  1910,  §§  1033,  1043;  Code  1933, 
§§  92-2603,  92-5908;  Code  1933, 

§§  91A-2206,  91A-2207,  enacted  by  Ga.  L. 
1978,  p.  309,  §  2. 
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48-5-518.  Taxation  of  nonresident  sleeping  car  companies  doing 
business  in  state;  method  of  assessment;  returns  to 
commissioner  by  chief  executive  officer. 

Reserved.  Repealed  by  Ga.  L.  1981,  p.  1857,  §  22,  effective  April  22, 
1981. 

Code  Commission  notes.  —  Pursuant  Editor’s  notes.  —  This  Code  section 
to  Code  Section  28-9-5,  in  2010,  this  Code  was  based  on  Code  1933,  §  91A-2208. 
section  was  reserved. 

48-5-519.  Taxation  of  railroad  equipment  companies  doing  busi¬ 
ness  in  state;  exemption  of  railroad  company  operat¬ 
ing  railroad;  collecting  and  remitting  taxes;  execution 
for  failure  to  make  return. 

(a)  Any  person  owning,  leasing,  furnishing,  or  operating  any  kind  of 
railroad  cars  on  any  railroad  in  this  state  shall  be  deemed  a  railroad 
equipment  company.  Every  railroad  equipment  company  shall  be  re¬ 
quired  to  make  returns  to  the  commissioner  and  shall  be  taxed  as 
follows: 

(1)  Ascertain  the  total  number  and  the  value  of  all  cars  of  the 
railroad  equipment  company,  the  total  car-wheel  mileage  made  by 
the  cars  in  the  United  States,  and  the  total  car-wheel  mileage  in  this 
state; 

(2)  Tax  the  cars  at  the  regular  rate  imposed  on  property  in  this 
state  on  a  valuation  based  on  the  proportion  to  the  entire  value  of  the 
cars  that  the  car-wheel  mileage  made  in  this  state  bears  to  the  entire 
car-wheel  mileage  of  the  cars  in  the  United  States;  and 

(3)  Ascertain  the  total  track  mileage  in  each  local  tax  jurisdiction 
in  this  state  and  tax  the  cars  at  the  regular  rate  imposed  on  property 
in  each  local  tax  jurisdiction  on  a  valuation  based  on  the  proportion 
to  the  entire  value  of  the  cars  as  determined  in  paragraph  (2)  of  this 
subsection  that  the  track  mileage  in  the  local  tax  jurisdiction  bears  to 
the  entire  track  mileage  in  this  state. 

(b)  The  returns  shall  be  made  to  the  commissioner  by  the  chief 
executive  officer  in  charge  of  the  cars  in  this  state.  The  final  assessment 
of  the  property  of  railroad  equipment  companies  shall  be  fixed  in  the 
same  manner  as  the  proposed  assessments  of  property  of  public  utilities 
under  this  article  and  Code  Section  48-2-18,  except  that  with  respect  to 
railroad  equipment  companies,  such  assessment  shall  be  final  rather 
than  proposed.  By  following  the  procedure  set  forth  in  subsection  (c)  of 
Code  Section  48-2-18  for  appeals  of  proposed  assessments  of  public 
utility  property,  any  railroad  equipment  company  may  bring  in  the 
Superior  Court  of  Fulton  County  or  in  the  Georgia  Tax  Tribunal  in 
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accordance  with  Chapter  13A  of  Title  50  a  de  novo  action  of  the  final 
assessment  so  fixed. 

(c)  For  the  purposes  of  this  Code  section,  a  railroad  company  oper¬ 
ating  a  railroad  is  not  a  railroad  equipment  company. 

(d) (1)  The  commissioner  shall  collect  all  taxes  levied  by  this  Code 
section  and  shall  remit  all  taxes  collected  to  the  authorities  entitled 
thereto,  less  1  percent  of  the  amount  collected,  which  shall  be  paid 
into  the  general  fund  of  the  state  treasury  in  order  to  defray  the  costs 
of  collection. 

(2)  The  commissioner  may  submit  tax  bills  to  railroad  equipment 
companies  in  one  or  more  stages  each  year;  and  the  taxes  reflected  in 
each  bill  shall  be  due  60  days  after  the  commissioner  mails  the  bill  to 
the  company  and,  if  not  so  paid,  shall  bear  interest  at  the  rate 
specified  in  Code  Section  48-2-40  and  become  subject  to  penalty  in 
accordance  with  Code  Section  48-2-44.  The  commissioner  shall  remit 
the  taxes  collected  at  least  once  each  year.  In  arriving  at  the  amount 
to  be  billed  in  each  instance,  the  commissioner  shall  utilize  the 
millage  rate  established  by  each  taxing  jurisdiction  for  the  year  in 
question  unless  no  such  rate  has  been  finally  established  at  the  time 
the  bill  in  question  is  prepared,  in  which  case  the  commissioner  may 
decline  to  include  such  jurisdiction  in  the  billing  or  may  utilize  a 
millage  rate  established  by  court  order. 

(3)  All  taxes  collected  under  a  millage  rate  which  is  later  changed 
shall  be  collected  subject  to  adjustment  upward  or  downward,  as  the 
case  may  be.  Such  adjustments  may  be  billed  or  refunded  separately 
or  may  be  made  by  offset  the  following  year,  in  the  discretion  of  the 
commissioner.  If  any  refunds  are  made  separately,  they  shall  be  made 
by  the  local  taxing  jurisdiction. 

(4)  This  subsection  shall  apply  to  all  tax  years  beginning  on  or 
after  January  1,  1981. 

(e) (1)  If  any  chief  executive  officer  of  a  railroad  equipment  company 
required  to  make  a  return  to  the  commissioner  by  this  Code  section 
fails  to  return  the  taxable  property  or  pay  to  the  state  all  taxes  for 
which  such  company  may  be  liable  by  reason  of  the  return,  the 
commissioner  shall  issue  an  execution  for  the  amount  of  taxes  due, 
according  to  the  law,  together  with  costs  and  penalties. 

(2)  The  executions  issued  by  the  commissioner  against  any  such 
company  shall  be  directed  to  all  sheriffs,  constables,  and  other  lawful 
officers  of  this  state  with  directions  to  levy  the  execution  on  the 
property  of  the  corporation  or  company  and  with  the  authority  to 
issue  and  serve  garnishments  upon  the  debtors  of  the  corporation  or 
company.  (Ga.  L.  1927,  p.  99,  §  9;  Code  1933,  §  92-2606;  Ga.  L.  1935, 
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p.  11,  §  9;  Code  1933,  §  91A-2209,  enacted  by  Ga.  L.  1978,  p.  309, 
§  2;  Ga.  L.  1980,  p.  1735,  §  1;  Ga.  L.  1980,  p.  1737,  §  1;  Ga.  L.  1981, 
p.  1857,  §§  20,  21;  Ga.  L.  1988,  p.  1568,  §  9;  Ga.  L.  1990,  p.  1337,  §  4; 
Ga.  L.  2012,  p.  318,  §  7/HB  100.) 

Editor’s  notes.  —  Ga.  L.  1988,  p.  1568, 

§  15,  not  codified  by  the  General  Assem¬ 
bly,  provided  that  the  Act  “shall  apply  to 
all  tax  years  beginning  on  or  after  Janu¬ 
ary  1,  1989.” 

Ga.  L.  2012,  p.  318,  §  16(b)/HB  100,  not 
codified  by  the  General  Assembly,  pro- 

RESEARCH  REFERENCES 

C.J.S.  —  84  C.J.S.,  Taxation,  §§  459  et  Situs  of  aircraft,  rolling  stock,  and  ves- 
seq.,  648  et  seq.  sels  for  purposes  of  property  taxation,  3 

ALR.  —  Tax  on  corporations  as  affected  ALR4th  837. 
by  fact  that  corporation  is  not  actually 
engaged  in  or  carrying  on  business  for 
which  it  was  incorporated,  124  ALR  1109. 

48-5-520.  Taxation  of  rolling  stock  and  other  personal  property 
of  railroad  companies  doing  business  in  state;  method 
of  assessment. 


vides  that:  “Sections  1  through  14  of  this 
Act  shall  become  effective  on  January  1, 
2013,  provided  that  cases  pending  on  Jan¬ 
uary  1,  2013,  shall  continue  to  be  gov¬ 
erned  by  the  law  in  effect  on  December  31, 
2012,  until  the  conclusion  of  the  case.” 


A  railroad  company  operating  a  railroad  lying  wholly  within  this 
state  or  lying  partly  in  this  state  and  partly  in  another  state  shall  be 
taxed  as  to  the  rolling  stock  of  the  company  and  other  personal  property 
appurtenant  to  the  rolling  stock,  which  is  not  permanently  located  in 
any  of  the  states  through  which  the  railroad  passes,  on  as  much  of  the 
whole  value  of  the  rolling  stock  and  personal  property  as  the  length  of 
the  railroad  in  this  state  bears  to  the  whole  length  of  the  railroad, 
without  regard  to  the  location  of  the  head  office  of  the  railroad  company. 
(Ga.  L.  1882-83,  p.  42,  §  1;  Civil  Code  1895,  §  779;  Civil  Code  1910, 
§  1031;  Code  1933,  §  92-2601;  Code  1933,  §  91A-2210,  enacted  by  Ga. 
L.  1978,  p.  309,  §  2;  Ga.  L.  1980,  p.  1737,  §  2.) 

JUDICIAL  DECISIONS 


What  property  of  interstate  rail¬ 
road  taxable.  —  When  taxpayer  is  an 
interstate  railroad,  the  comptroller  gen¬ 
eral  (now  commissioner)  is  without  au¬ 
thority  to  levy  an  assessment  against  the 
railroad,  if  the  railroad  is  liable  at  all, 
upon  the  value  of  the  entire  property  of 
the  railroad  both  within  and  outside  the 
state.  Harrison  v.  Georgia,  F.  &  A.R.R., 
174  Ga.  549,  163  S.E.  200  (1932). 

Valuation  of  railroad.  —  In  an  action 


in  which  a  railroad  filed  suit  under  the 
Railroad  Revitalization  and  Regulatory 
Reform  Act  of  1976  against  the  Georgia 
Board  of  Equalization,  and  the  board’s 
individual  members,  including  the  Geor¬ 
gia  Commissioner  of  Revenue,  challeng¬ 
ing  the  assessment  of  the  fair  market 
value,  under  O.C.G.A.  §  48-5-6,  of  the 
railroad’s  taxable  railroad  operating  prop¬ 
erty  in  Georgia,  and  the  board’s  accep¬ 
tance  of  the  assessment  under  O.C.G.A. 
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§  48-2-18(c),  because  in  Georgia, 
O.C.G.A.  §  48-5-3  defined  taxable  prop¬ 
erty  as  all  real  property,  including  but  not 
limited  to  leaseholds,  interests  less  than 
fee,  and  all  personal  property,  and 
O.C.G.A.  §  48-5-520  also  provided  that  a 
railroad’s  rolling  stock  and  other  personal 
property  appurtenant  to  the  rolling  stock 
was  to  be  taxed  on  as  much  as  the  whole 
value  of  the  rolling  stock  and  personal 
property  as  the  length  of  the  railroad  in 
Georgia  bore  to  the  whole  length  of  the 
railroad,  without  regard  to  the  location  of 
the  head  office  of  the  railroad,  there  was 
no  commercial  and  industrial  personal 
property  tax  exemption  in  Georgia.  CSX 


Transp.,  Inc.  v.  State  Bd.  of  Equalization, 
448  F.  Supp.  2d  1330  (N.D.  Ga.  2005), 
aff’d,  472  F.3d  1281  (11th  Cir.  2006);  rev’d 
in  part,  552  U.S.  9,  128  S.  Ct.  467,  169  L. 
Ed.  2d  418  (2007). 

Sleeping  cars  with  no  fixed  situs  in 
the  state  not  taxable.  —  Commissioner 
has  no  authority  to  assess  sleeping  cars 
for  county  taxation  when  the  cars  have  no 
fixed  situs  in  this  state,  but  are  temporar¬ 
ily  out  of  train  in  a  county,  the  assessment 
being  based  on  the  average  number  and 
average  value  of  the  cars  out  of  the  train. 
Forrester  v.  Pullman  Co.,  192  Ga.  221,  15 
S.E.2d  185,  answer  conformed  to,  65  Ga. 
App.  112,  15  S.E.2d  461  (1941). 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  71  Am.  Jur.  2d,  State  ALR.  —  Situs  of  aircraft,  rolling  stock, 
and  Local  Taxation,  §  385.  and  vessels  for  purposes  of  property  taxa- 

C.J.S.  —  84  C.J.S.,  Taxation,  §  364,  tion,  3  ALR4th  837. 

365. 


48-5-521.  Method  of  assessment  of  property  of  railroad  compa¬ 
nies  for  purposes  of  county  and  municipal  taxation. 


(a)  The  commissioner  shall  propose,  and  the  appropriate  local  tax 
officials  shall  fix,  an  assessment  on  each  railroad  company’s  property  in 
each  of  the  counties  and  municipalities  of  the  state  in  the  following 
manner: 

(1)  The  tax  shall  be  assessed  upon  the  property  located  in  each 
county  and  municipality  on  the  basis  of  the  value  given  in  the 
returns;  and 

(2)  The  amount  of  tax  to  be  assessed  upon  the  rolling  stock  and 
other  personal  property  is  as  follows:  as  the  value  of  the  property 
located  in  the  particular  county  or  municipality  is  to  the  value  of  the 
whole  property,  real  and  personal,  of  the  company,  such  shall  be  the 
amount  of  rolling  stock  and  other  personal  property  to  be  distributed 
for  taxing  purposes  to  the  county  or  municipality. 

(b)  The  value  of  the  property  located  in  each  county  or  municipality 
and  the  share  of  the  rolling  stock  and  personal  property  thus  ascer¬ 
tained  and  apportioned  to  each  of  such  counties  or  municipalities  shall 
be  the  amount  to  be  taxed  to  the  extent  of  the  assessment  in  each 
county  and  municipality.  (Ga.  L.  1889,  p.  29,  §  3;  Civil  Code  1895, 
§  786;  Civil  Code  1910,  §  1038;  Code  1933,  §  92-2703;  Code  1933, 
§  91A-2211,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1980,  p.  10, 
§  15;  Ga.  L.  1988,  p.  1568,  §  10.) 
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Editor’s  notes.  — -  Ga.  L.  1988,  p.  1568,  all  tax  years  beginning  on  or  after  Janu- 
§  15,  not  codified  by  the  General  Assem-  ary  1,  1989.” 
bly,  provided  that  the  Act  “shall  apply  to 

JUDICIAL  DECISIONS 


Constitutionality.  —  Provision  for  dis¬ 
tributing  for  taxation  purposes  the  rolling 
stock  and  other  unlocated  personal  prop¬ 
erty  of  a  railway  company,  to  and  for  the 
benefit  of  the  counties  traversed  by  the 
railroad,  does  not  violate  the  provision  in 
U.S.  Const.,  amend.  14,  that  no  state  deny 
to  any  person  within  the  state’s  jurisdic¬ 
tion  the  equal  protection  of  the  state’s 
laws.  Columbus  S.  Ry.  v.  Wright,  151  U.S. 
470,  14  S.  Ct.  396,  38  L.  Ed.  238  (1894). 

Section  contemplates  distinction 
between  fixed  and  movable  person¬ 
alty.  —  Statute  seems  to  contemplate  that 
a  railroad  has  two  kinds  of  personalty; 
“located,”  having  a  fixed  and  actual  situs 
or  abiding  place  for  the  time  being;  and 
“unlocated,”  being  movable  like  rolling 
stock  and  frequently  shifting  its  place. 
The  scheme  of  the  statute  is  to  tax  the 
located  property  of  the  railroad,  real  and 
personal,  in  each  county  where  it  is  situ¬ 
ated,  at  the  county  rate  of  taxation  of  force 
in  that  county,  and  to  apportion  the  tran¬ 
sitory,  frequently  moving  personalty,  in 
fair  proportion  among  the  several  coun¬ 
ties.  Having  no  fixed  situs,  it  is  absolutely 
right  to  apportion  it,  and  that  is  really  all 
that  could  be  appropriately  done  with  it 
for  taxing  purposes.  Columbus  S.  Ry.  v. 
Wright,  89  Ga.  574,  15  S.E.  293  (1892), 
aff’d,  151  U.S.  470,  14  S.  Ct.  396,  38  L.  Ed. 
238  (1894);  Greene  County  v.  Wright,  126 
Ga.  504,  54  S.E.  951  (1906). 

Effect  of  movability  and  use  of 
property.  —  Located  property  is  to  be 
taxed  in  the  county  or  municipality  where 
located,  without  reference  to  whether  the 
property  is  used  for  railroad  purposes  or 
whether  the  property  be  real  property  or 
personal  property,  and  the  unlocated 
property  is  to  be  distributed  to  the  differ¬ 
ent  counties  or  municipalities.  Georgia 
R.R.  &  Banking  Co.  v.  Wright,  125  Ga. 


589,  54  S.E.  52  (1906),  rev’d  on  other 
grounds,  207  U.S.  127,  28  S.  Ct.  47,  52  L. 
Ed.  134  (1907). 

Sleeping  cars  with  no  fixed  situs  in 
state  not  taxable.  —  Commissioner  has 
no  authority  to  assess  sleeping  cars  for 
county  taxation,  when  the  cars  have  no 
fixed  situs  in  this  state  but  are  temporar¬ 
ily  out  of  train  in  a  county,  the  assessment 
being  based  on  average  number  and  aver¬ 
age  value  of  the  cars  out  of  the  train. 
Forrester  v.  Pullman  Co.,  192  Ga.  221,  15 
S.E. 2d  185,  answer  conformed  to,  65  Ga. 
App.  112,  15  S.E. 2d  461  (1941). 

Stock  in  a  nonresident  railroad  cor¬ 
poration  owned  by  a  domestic  rail¬ 
road  company  is  taxable  for  county 
and  municipal  purposes  in  that  county 
and  city  wherein  the  principal  office  of 
such  corporation  is  fixed  by  the  corpora¬ 
tion’s  charter  or  by-law.  Such  property  is 
“located”  property  in  the  meaning  of  this 
statute.  Greene  County  v.  Wright,  126  Ga. 
504,  54  S.E.  951  (1906). 

Effect  of  reassessment  by  the  com¬ 
missioner.  —  Comptroller  general  (now 
commissioner)  must  make  the  comptrol¬ 
ler’s  assessment  upon  the  basis  of  the 
value  given  by  the  returns,  and  if  the 
valuation  of  the  property  given  in  a  return 
is  rejected  and,  by  means  of  the  legal 
machinery  provided,  such  property  is  as¬ 
sessed  at  a  higher  valuation  than  that 
shown  by  the  return,  the  effect  will  be  to 
correspondingly  increase  the  proportion¬ 
ate  valuation  of  the  property  in  the  differ¬ 
ent  counties  and  municipalities  through 
which  the  railroad  runs.  But  the  propor¬ 
tion  which  the  value  of  the  property  situ¬ 
ated  in  those  counties  and  municipalities 
bears  to  the  value  of  the  entire  property  is 
determined  by  the  return,  and  cannot  be 
altered  by  the  comptroller  general  (now 
commissioner).  City  of  Atlanta  v.  Wright, 
119  Ga.  207,  45  S.E.  994  (1903). 
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Am.  Jur.  2d.  —  71  Am.  Jur.  2d,  State 
and  Local  Taxation,  §§  381,  382. 

C.J.S.  —  84  C.J.S.,  Taxation,  §§  362  et 
seq.,  413,  467,  534. 

ALR.  —  What  property  of  electric,  gas, 
water,  telephone,  or  street  railway  com¬ 


pany  constitutes  real  property  for  taxa¬ 
tion  purposes,  57  ALR  869. 

Situs  of  aircraft,  rolling  stock,  and  ves¬ 
sels  for  purposes  of  property  taxation,  3 
ALR4th  837. 


48-5-522.  Notice  and  demand  to  file  return. 

Reserved.  Repealed  by  Ga.  L.  1987,  p.  977,  §  2,  effective  January  1, 
1988. 


Editor’s  notes.  —  This  Code  section  §  91A-2212,  enacted  by  Ga.  L.  1978,  p. 
was  based  on  Ga.  L.  1918,  p.  233,  §  2;  309,  §  2. 

Code  1933,  §  92-6102;  Code  1933, 

48-5-523.  Affidavit  of  illegality  by  public  utilities;  procedure; 

requirement  that  tax  be  paid;  hearing  in  superior 
court;  effect  of  failure  to  pay  tax;  right  of  amendment; 
bond  and  security. 

Reserved.  Repealed  by  Ga.  L.  1988,  p.  1568,  §  11,  effective  April  12, 
1988. 

Editor’s  notes.  —  This  Code  section  1931,  p.  24,  §  18;  Code  1933,  §  92-2604; 
was  based  on  Ga.  L.  1874,  p.  107,  §  3;  Code  1933,  §  91A-2209.1,  enacted  by  Ga. 
Code  1882,  §  826c;  Civil  Code  1895,  L.  1978,  p.  309,  §  2. 

§  782;  Civil  Code  1910,  §  1034;  Ga.  L. 

48-5-524.  Annual  report  by  commissioner  to  each  county  board 
of  tax  assessors  of  all  public  utility  property  within 
county;  contents;  availability  for  public  inspection. 

(a)  At  least  once  each  year,  the  commissioner  shall  make  a  report  to 
the  board  of  tax  assessors  in  each  county  as  to  the  return  of  property 
located  within  the  county  for  purposes  of  ad  valorem  taxation  by  each 
person  required  to  make  returns  of  the  value  of  its  properties  and 
franchises  to  the  commissioner  under  this  article  and  Article  9  of  this 
chapter.  Each  report  shall  be  itemized  by  public  utility  and  by  parcel  of 
real  property  or  type  of  personal  property  returned  and  shall  specify 
clearly  the  value  returned  by  the  utility  for  each  parcel  of  real  property 
or  type  of  personal  property  together  with  any  change  as  to  value  made 
by  the  commissioner,  by  the  State  Board  of  Equalization  or,  where 
appropriate,  by  both. 

(b)  A  copy  of  each  report  made  under  this  Code  section  shall  be  made 
reasonably  available  for  public  inspection  at  the  office  of  the  county 
board  of  tax  assessors  and  at  the  office  of  the  commissioner  or  at  such 
other  reasonably  accessible  place  within  the  headquarters  building  of 
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the  department  as  may  be  designated  by  the  commissioner.  (Code  1933, 
§  92-6010,  enacted  by  Ga.  L.  1978,  p.  1604,  §  1;  Code  1933, 
§  91A-2211.1,  enacted  by  Ga.  L.  1979,  p.  5,  §  52.) 

ARTICLE  12 

AD  VALOREM  TAXATION  OF  AIRLINE  COMPANIES 
RESEARCH  REFERENCES 

ALR.  —  Situs  of  aircraft,  rolling  stock, 
and  vessels  for  purposes  of  property  taxa¬ 
tion,  3  ALR4th  837. 

48-5-540.  Definitions. 

As  used  in  this  article,  the  term: 

(1)  “Operated,”  “operating,”  or  “operation”  means  landings  or  take¬ 
offs  of  aircraft  by  any  airline  company. 

(2)  “Plane  hours”  means,  for  each  type  and  model  of  aircraft,  all 
hours  in  flight  and  all  hours  on  the  ground  including,  but  not  limited 
to,  ground  and  air  time  associated  with  overhaul,  maintenance,  flight 
testing,  and  training.  (Ga.  L.  1972,  p.  1129,  §  1;  Code  1933, 
§  91A-2301,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

48-5-541.  Property  tax  return  on  airline  flight  equipment;  pen¬ 
alties. 

(a)  Each  airline  company  operating  in  this  state  shall  make  an 
annual  property  tax  return  of  its  flight  equipment  to  the  commissioner 
on  or  before  March  1  in  each  year  for  the  preceding  calendar  year.  Each 
type  and  model  of  flight  equipment  shall  be  separately  returned, 
valued,  and  apportioned  as  provided  in  this  article. 

(b)  If  an  airline  company  fails  to  make  the  return  required  by 
subsection  (a)  of  this  Code  section  by  the  date  specified  in  that 
subsection,  or  as  extended  by  the  commissioner  pursuant  to  Code 
Section  48-2-36,  the  airline  company  shall  pay  a  penalty  of  10  percent 
of  the  amount  of  the  taxes  for  which  it  may  be  liable  by  reason  of  the 
return.  The  penalty  imposed  by  this  subsection  shall  be  payable  to  the 
state,  any  county,  or  any  municipality  to  which  the  taxes  upon  which 
the  penalty  is  based  are  payable.  (Ga.  L.  1972,  p.  1129,  §  2;  Code  1933, 
§  91A-2302,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1987,  p.  977, 
§  3.) 
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C.J.S.  —  84  C.J.S.,  Taxation,  §  435  et  and  vessels  for  purposes  of  property  taxa- 
seq.  tion,  3  ALR4th  837. 

ALR.  —  Situs  of  aircraft,  rolling  stock, 

48-5-542.  Review  of  returns  by  commissioner;  valuation  of  air¬ 
craft  in  same  manner  as  other  personal  property. 

The  commissioner  shall  scrutinize  carefully  each  return  made  to  him 
and,  if  in  his  judgment  it  is  necessary,  he  shall  in  arriving  at  a  proposed 
assessment  adjust,  equalize,  and  apportion  the  valuation  of  all  aircraft 
of  each  airline  company  of  any  type  or  model  operated  in  this  state  by 
the  airline  company  by  such  type  or  model.  The  aircraft  shall  be  valued 
by  the  department  in  the  same  manner  as  other  personal  property  in 
the  state.  (Ga.  L.  1972,  p.  1129,  §  3;  Code  1933,  §  91A-2303,  enacted  by 
Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1988,  p.  1568,  §  12.) 

Editor’s  notes.  —  Ga.  L.  1988,  p.  1568,  all  tax  years  beginning  on  or  after  Janu- 
§  15,  not  codified  by  the  General  Assem-  ary  1,  1989.” 
bly,  provided  that  the  Act  “shall  apply  to 

48-5-543.  Method  of  valuation  of  aircraft;  apportionment  among 
tax  jurisdictions  based  on  plane  hours. 

The  valuation  of  aircraft  apportioned  to  this  state  shall  be,  for  each 
type  and  model  of  aircraft,  that  portion  of  the  total  valuation  of  each 
type  or  model  of  aircraft  as  the  ratio  of  plane  hours  in  this  state  bears 
to  the  total  system  plane  hours  for  each  type  and  model  of  aircraft.  The 
valuation  thus  established  shall  be  apportioned  for  each  type  and  model 
of  aircraft  among  the  tax  jurisdictions  in  this  state  through  which  the 
aircraft  company  operates.  The  apportionment  among  the  tax  jurisdic¬ 
tions  in  this  state  shall  be  based  as  nearly  as  practicable  upon  plane 
hours.  (Ga.  L.  1972,  p.  1129,  §  4;  Code  1933,  §  91A-2304,  enacted  by 
Ga.  L.  1978,  p.  309,  §  2.) 


JUDICIAL  DECISIONS 


Apportionment  of  ad  valorem  taxes 
not  required.  —  County  was  not  re¬ 
quired  to  apportion  ad  valorem  taxes  un¬ 
der  O.C.G.A.  §  48-5-543  since  the  aircraft 
had  not  been  used  for  commercial  pur- 

RESEARCH 

C.J.S.  —  84  C.J.S. ,  Taxation,  §§  468, 
485  et  seq. 


poses  in  the  tax  year  and  the  owner  was 
not  an  airline  company.  White  Cloud 
Charter,  Inc.  v.  DeKalb  County  Bd.  of  Tax 
Assessors,  238  Ga.  App.  805,  520  S.E.2d 
708  (1999). 

REFERENCES 
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48-5-544.  Levy  and  collection  of  tax  upon  apportioned  valuation 
of  aircraft  by  local  tax  jurisdictions. 

Each  local  tax  jurisdiction  to  which  a  proposed  valuation  of  aircraft  is 
apportioned  by  the  commissioner  shall  assess  its  apportionment  of 
aircraft  and  shall  levy  and  collect  a  tax  thereupon  as  it  does  upon  other 
property  subject  to  taxation  in  that  jurisdiction.  (Ga.  L.  1972,  p.  1129, 
§  5;  Code  1933,  §  91A-2305,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L. 
1988,  p.  1568,  §  13.) 

Editor’s  notes.  —  Ga.  L.  1988,  p.  1568,  all  tax  years  beginning  on  or  after  Janu- 
§  15,  not  codified  by  the  General  Assem-  ary  1,  1989.” 
bly,  provided  that  the  Act  “shall  apply  to 

48-5-545.  Submission  of  proposed  valuations  for  flight  equip¬ 
ment  and  aircraft  by  commissioner  to  State  Board  of 
Equalization. 

The  proposed  assessed  valuations  for  flight  equipment  and  aircraft 
shall  be  submitted  by  the  commissioner  to  the  State  Board  of  Equal¬ 
ization  for  its  review  in  the  same  manner  as  required  by  law  for  other 
classes  of  property  which  are  returned  for  ad  valorem  taxation  to  the 
commissioner.  (Ga.  L.  1972,  p.  1129,  §  6;  Code  1933,  §  91A-2306, 
enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1988,  p.  1568,  §  14.) 

Editor’s  notes.  —  Ga.  L.  1988,  p.  1568,  all  tax  years  beginning  on  or  after  Janu- 
§  15,  not  codified  by  the  General  Assem-  ary  1,  1989.” 
bly,  provided  that  the  Act  “shall  apply  to 

RESEARCH  REFERENCES 

C.J.S.  —  84  C.J.S.,  Taxation,  §  558  et 
seq. 

48-5-546.  Ad  valorem  taxation,  assessment,  and  apportionment 
authorized  by  article  exclusive. 

The  ad  valorem  taxation,  assessment,  and  methods  of  apportionment 
authorized  by  this  article  shall  be  in  lieu  of  all  other  ad  valorem 
taxation,  assessments,  and  apportionments  of  the  aircraft  of  airline 
companies.  (Ga.  L.  1972,  p.  1129,  §  7;  Code  1933,  §  91A-2307,  enacted 
by  Ga.  L.  1978,  p.  309,  §  2.) 
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CHAPTER  5A 

SPECIAL  ASSESSMENT  OF  FOREST  LAND 
CONSERVATION  USE  PROPERTY 


Sec.  Sec. 

48-5A-1.  Definitions.  48-5A-3.  Local  assistance  grants. 

48-5A-2.  Funds  for  forest  land  conserva-  48-5A-4.  Administration, 

tion. 


Administrative  rules  and  regula¬ 
tions.  —  Forest  land  protection,  Official 
Compilation  of  the  Rules  and  Regulations 
of  the  State  of  Georgia,  Department  of 
Revenue,  Local  Government  Services  Di¬ 
vision,  Chapter  560-11-11. 

Classification  of  real  and  personal  prop- 

48-5A-1.  Definitions. 

As  used  in  this  chapter,  the  term: 

(1)  “Applicable  rollback”  means  a: 

(A)  Rollback  of  an  ad  valorem  tax  millage  rate  pursuant  to 
subsection  (a)  of  Code  Section  48-8-91  in  a  county  or  municipality 
that  levies  a  local  option  sales  tax; 

(B)  Rollback  of  an  ad  valorem  tax  millage  rate  pursuant  to 
subparagraph  (c)(2)(C)  of  Code  Section  48-8-104  in  a  county  or 
municipality  that  levies  a  homestead  option  sales  tax; 

(C)  Subtraction  from  an  ad  valorem  millage  rate  pursuant  to 
Code  Section  20-2-334  in  a  local  school  system  that  receives  a  state 
school  tax  credit; 

(D)  Reduction  of  an  ad  valorem  tax  millage  rate  pursuant  to  the 
development  of  a  service  delivery  strategy  under  Code  Section 
36-70-24;  and 

(E)  Reduction  of  an  ad  valorem  tax  millage  rate  pursuant  to 
paragraph  (2)  of  subsection  (a)  of  Code  Section  33-8-8.3  in  a  county 
that  collects  insurance  premium  tax. 

(2)  “County  millage  rate”  means  the  net  ad  valorem  tax  millage 
rate,  after  deducting  applicable  rollbacks,  levied  by  a  county  for 
county  purposes  and  applying  to  forest  land  conservation  use  prop¬ 
erties  in  the  county,  including  any  millage  levied  for  those  special 
districts  reported  on  the  2004  ad  valorem  tax  digest  certified  to  and 


erty  on  individual  ad  valorem  tax  returns, 
Official  Compilation  of  the  Rules  and  Reg¬ 
ulations  of  the  State  of  Georgia,  Depart¬ 
ment  of  Revenue,  Local  Government  Ser¬ 
vices  Division,  Substantive  Regulations, 
§  560-11-2-.20. 
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received  by  the  commissioner  on  or  before  December  31,  2004,  but  not 
including  any  millage  levied  for  purposes  of  bonded  indebtedness  and 
not  including  any  millage  levied  on  behalf  of  a  county  school  district 
for  educational  purposes. 

(3)  “Fiscal  authority”  means  the  individual  authorized  to  collect  ad 
valorem  taxes  for  a  county  or  municipality  which  levies  ad  valorem 
taxes. 

(4)  “Forest  land  conservation  use  property”  means  a  forest  land 
conservation  use  property  qualified  for  special  assessment  and  taxa¬ 
tion  under  Code  Section  48-5-7.7  and  Article  VII,  Section  I,  Para¬ 
graph  111(f)  of  the  Constitution. 

(5)  “Forest  land  conservation  use  value”  means  the  same  as  such 
term  is  defined  in  paragraph  (5)  of  Code  Section  48-5-2  and  shall  not 
include  the  value  of  standing  timber  on  such  property. 

(6)  “Forest  land  fair  market  value”  means  the  same  as  such  term  is 
defined  in  paragraph  (6)  of  Code  Section  48-5-2. 

(7)  “Municipal  millage  rate”  means  the  net  ad  valorem  tax  millage 
rate,  after  deducting  applicable  rollbacks,  levied  by  a  municipality  for 
municipal  purposes  and  applying  to  forest  land  conservation  use 
properties  in  the  municipality,  including  any  millage  levied  for  those 
special  tax  districts  reported  on  the  2004  City  and  Independent 
School  Millage  Rate  Certification  certified  to  and  received  by  the 
commissioner  on  or  before  December  31,  2004,  but  not  including  any 
millage  levied  for  purposes  of  bonded  indebtedness  and  not  including 
any  millage  levied  on  behalf  of  an  independent  school  district  for 
educational  purposes. 

(8)  “School  millage  rate”  means  the  net  ad  valorem  tax  millage 
rate,  after  deducting  applicable  rollbacks,  levied  on  behalf  of  a  county 
or  independent  school  district  for  educational  purposes  and  applying 
to  forest  land  conservation  use  properties  in  the  county  or  indepen¬ 
dent  school  district,  not  including  any  millage  levied  for  purposes  of 
bonded  indebtedness  and  not  including  any  millage  levied  for  county 
or  municipal  purposes. 

(9)  “State  millage  rate”  means  the  state  millage  levy.  (Code  1981, 
§  48-5A-1,  enacted  by  Ga.  L.  2008,  p.  297,  §  4/HB  1211.) 

Code  Commission  notes.  —  Pursuant  revenue”  was  deleted  preceding  “commis- 
to  Code  Section  28-9-5,  in  2008,  “state  sioner”  in  paragraphs  (2)  and  (7). 

OPINIONS  OF  THE  ATTORNEY  GENERAL 

Administrative  caps  on  assistance  nor  the  Forest  Land  Protection  Act, 
grants  prohibited.  —  Because  neither  O.C.G.A.  §  48-5-7.7,  authorize  or  contem- 
Ga.  Const.  1983,  Art.  VII,  Sec.  I,  Para.  Ill  plate  a  cap  on  assistance  grants  based  on 
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the  total  exemption  value  of  forest  land  tance  grants  issued  pursuant  to  the  For- 
conservation  use  property,  the  Depart-  est  Land  Protection  Act  of  2008  in  the 
ment  of  Revenue  would  not  be  authorized  manner  proposed.  2016  Op.  Att’y  Gen.  No. 
to  impose  an  administrative  cap  on  assis-  16-5. 

48-5A-2.  Funds  for  forest  land  conservation. 

In  each  year  the  General  Assembly  shall  appropriate  to  the  depart¬ 
ment  funds  for  forest  land  conservation  use  assistance  grants  to 
counties,  municipalities,  and  county  or  independent  school  districts 
pursuant  to  Article  VII,  Section  I,  Paragraph  111(f)  of  the  Constitution. 
The  General  Appropriations  Act  shall  specify  the  amount  appropriated 
subject  to  the  limitations  of  this  chapter.  (Code  1981,  §  48-5A-2, 
enacted  by  Ga.  L.  2008,  p.  297,  §  4/HB  1211.) 

Code  Commission  notes.  —  Pursuant  ment”  was  substituted  for  “Department  of 
to  Code  Section  28-9-5,  in  2008,  “depart-  Revenue”  in  the  first  sentence. 

48-5A-3.  Local  assistance  grants. 

(a)  Pursuant  to  the  appropriation  of  funds  as  provided  in  Code 
Section  48-5A-2,  such  grants  shall  be  allotted  to  each  county,  munici¬ 
pality,  and  county  or  independent  school  district  in  the  state  as  provided 
in  this  Code  section. 

(b)  The  revenue  reduction  to  each  county,  municipality,  and  county  or 
independent  school  district  shall  be  calculated  by  subtracting  the 
aggregate  forest  land  conservation  use  value  of  qualified  properties 
from  the  aggregate  forest  land  fair  market  value  of  qualified  properties 
for  the  applicable  tax  year  and  the  resulting  amount  shall  be  multiplied 
by  the  millage  rate  of  the  county,  municipality,  or  county  or  independent 
school  district. 

(c) (1)(A)  Immediately  following  the  actual  preparation  of  ad  valorem 
property  tax  bills,  each  county  fiscal  authority  shall  notify  the 
department  of  the  amount  of  the  reduction  pursuant  to  the  imple¬ 
mentation  of  Article  VII,  Section  I,  Paragraph  III(f )  of  the  Consti¬ 
tution. 

(B)  If  the  forest  land  conservation  use  property  is  located  in  a 
county  where  forest  land  conservation  use  value  causes  an  ad 
valorem  tax  revenue  reduction  of  3  percent  or  less  pursuant  to 
Article  VII,  Section  I,  Paragraph  111(f)  of  the  Constitution,  in  each 
taxable  year  in  which  such  reduction  occurs,  the  assistance  grant  to 
the  county  shall  be  in  an  amount  equal  to  50  percent  of  the  amount 
of  such  reduction. 

(C)  If  the  forest  land  conservation  use  property  is  located  in  a 
county  where  forest  land  conservation  use  value  causes  an  ad 
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valorem  tax  revenue  reduction  of  more  than  3  percent  pursuant  to 
Article  VII,  Section  I,  Paragraph  111(f)  of  the  Constitution,  in  each 
taxable  year  in  which  such  reduction  occurs,  the  assistance  grants 
to  the  county  shall  be  as  follows: 

(i)  For  the  first  3  percent  of  such  reduction  amount,  in  an 
amount  equal  to  50  percent  of  the  amount  of  such  reduction;  and 

(ii)  For  the  remainder  of  such  reduction  amount,  in  an  amount 
equal  to  100  percent  of  the  amount  of  such  remaining  reduction 
amount. 

(2) (A)  Immediately  following  the  actual  preparation  of  ad  valorem 
property  tax  bills,  each  county  or  independent  school  district’s 
fiscal  authority  shall  notify  the  department  of  the  amount  of  the 
reduction  pursuant  to  the  implementation  of  Article  VII,  Section  I, 
Paragraph  111(f)  of  the  Constitution. 

(B)  If  the  forest  land  conservation  use  property  is  located  in  a 
county  or  independent  school  district  where  forest  land  conserva¬ 
tion  use  value  causes  an  ad  valorem  tax  revenue  reduction  of  3 
percent  or  less  pursuant  to  Article  VII,  Section  I,  Paragraph  111(f) 
of  the  Constitution,  in  each  taxable  year  in  which  such  reduction 
occurs,  the  assistance  grant  to  the  county  or  independent  school 
district  shall  be  in  an  amount  equal  to  50  percent  of  the  amount  of 
such  reduction. 

(C)  If  the  forest  land  conservation  use  property  is  located  in  a 
county  or  independent  school  district  where  forest  land  conserva¬ 
tion  use  value  causes  an  ad  valorem  tax  revenue  reduction  of  more 
than  3  percent  pursuant  to  Article  VII,  Section  I,  Paragraph  111(f) 
of  the  Constitution,  in  each  taxable  year  in  which  such  reduction 
occurs,  the  assistance  grant  to  the  county  or  independent  school 
district  shall  be  as  follows: 

(i)  For  the  first  3  percent  of  such  reduction  amount,  in  an 
amount  equal  to  50  percent  of  the  amount  of  such  reduction;  and 

(ii)  For  the  remainder  of  such  reduction  amount,  in  an  amount 
equal  to  100  percent  of  the  amount  of  such  remaining  reduction 
amount. 

(3) (A)  Immediately  following  the  actual  preparation  of  ad  valorem 
property  tax  bills,  each  municipality’s  fiscal  authority  shall  notify 
the  department  of  the  amount  of  the  reduction  pursuant  Article 
VII,  Section  I,  Paragraph  111(f)  of  the  Constitution. 

(B)  If  the  forest  land  conservation  use  property  is  located  in  a 
municipality  where  forest  land  conservation  use  value  causes  an  ad 
valorem  tax  revenue  reduction  of  3  percent  or  less  to  Article  VII, 


808 


48-5A-3  ASSESSMENT  OF  FOREST  LAND  CONSERVATION  USE  48-5A-4 


Section  I,  Paragraph  III(f )  of  the  Constitution,  in  each  taxable  year 
in  which  such  reduction  occurs,  the  assistance  grant  to  the  munic¬ 
ipality  shall  be  in  an  amount  equal  to  50  percent  of  the  amount  of 
such  reduction. 

(C)  If  the  forest  land  conservation  use  property  is  located  in  a 
municipality  where  forest  land  conservation  use  value  causes  an  ad 
valorem  tax  revenue  reduction  of  more  than  3  percent  pursuant  to 
Article  VII,  Section  I,  Paragraph  111(f)  of  the  Constitution,  in  each 
taxable  year  in  which  such  reduction  occurs,  the  assistance  grant  to 
the  municipality  shall  be  as  follows: 

(i)  For  the  first  3  percent  of  such  reduction  amount,  in  an 
amount  equal  to  50  percent  of  the  amount  of  such  reduction;  and 

(ii)  For  the  remainder  of  such  reduction  amount,  in  an  amount 
equal  to  100  percent  of  the  amount  of  such  remaining  reduction 
amount.  (Code  1981,  §  48-5A-3,  enacted  by  Ga.  L.  2008,  p.  297, 
§  4/HB  1211.) 

Code  Commission  notes.  —  Pursuant  Revenue”  and  “of  the  Constitution”  was 
to  Code  Section  28-9-5,  in  2008,  “depart-  inserted  following  “Paragraph  111(f)” 
ment”  was  substituted  for  “Department  of  throughout  this  Code  section. 

48-5A-4.  Administration. 

The  commissioner  shall  administer  this  chapter  and  shall  adopt  rules 
and  regulations  for  the  administration  of  this  chapter,  including  specific 
instructions  to  local  governments  procedures.  (Code  1981,  §  48-5A-4, 
enacted  by  Ga.  L.  2008,  p.  297,  §  4/HB  1211.) 

Code  Commission  notes.  —  Pursuant  revenue”  was  deleted  preceding  “commis- 
to  Code  Section  28-9-5,  in  2008,  “state  sioner”. 
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CHAPTER  5B 

MORATORIUM  PERIOD  FOR  VALUATION 
INCREASES  IN  PROPERTY 

Sec.  fair  market  value  for  improve- 

48-5B-1.  Moratorium  on  increases  in  ments;  role  of  commissioner 

value;  corrections  of  errors  in  [Repealed], 

valuation;  decrease  in  value; 


Code  Commission  notes.  —  Pursuant  p.  257,  §  1-4/HB  386,  was  redesignated  as 
to  Code  Section  28-9-5,  in  2012,  Chapter  Chapter  5C. 

5B  of  Title  48,  as  enacted  by  Ga.  L.  2012, 


48-5B-1.  Moratorium  on  increases  in  value;  corrections  of  er¬ 
rors  in  valuation;  decrease  in  value;  fair  market  value 
for  improvements;  role  of  commissioner. 

Reserved.  Repealed  by  Ga.  L.  2009,  p.  780,  §  1/HB  233,  effective 
January  10,  2011. 


Editor’s  notes.  —  This  chapter  con¬ 
sisted  of  Code  Section  48-5B-1,  relating  to 
the  moratorium  period  for  valuation  in¬ 
creases  in  property,  and  was  based  on 
Code  1981,  §  48-5B-1,  enacted  by  Ga.  L. 


2009,  p.  780,  §  1/HB  233;  Ga.  L.  2010,  p. 
1104,  §  6-2/SB  346. 

Ga.  L.  2014,  p.  866,  §  48/SB  340,  re¬ 
served  the  designation  of  this  chapter, 
effective  April  29,  2014. 
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CHAPTER  5C 

ALTERNATIVE  AD  VALOREM  TAX  ON  MOTOR 

VEHICLES 


Sec. 

48-5C-1.  (For  effective  date,  see  note.) 

Definitions;  exemption  from 
taxation;  allocation  and  dis¬ 
bursement  of  proceeds  col¬ 


lected  by  tag  agents;  fair  mar¬ 
ket  value  of  vehicle  appealable; 
report. 


Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2012,  Chapter 
5B  of  Title  48,  as  enacted  by  Ga.  L.  2012, 
p.  257,  §  1-4/HB  386,  was  redesignated  as 
Chapter  5C. 

Editor’s  notes.  —  Ga.  L.  2012,  p.  257, 
§  7-l(h)/HB  386,  not  codified  by  the  Gen¬ 
eral  Assembly,  provides:  “Tax,  penalty, 
and  interest  liabilities  and  refund  eligibil¬ 
ity  for  prior  taxable  years  shall  not  be 
affected  by  the  passage  of  this  Act  and 
shall  continue  to  be  governed  by  the  pro¬ 
visions  of  general  law  as  it  existed  imme¬ 


diately  prior  to  the  effective  date  of  the 
relevant  portion  of  this  Act.” 

Ga.  L.  2012,  p.  257,  §  7-l(i)/HB  386,  not 
codified  by  the  General  Assembly,  pro¬ 
vides:  “This  Act  shall  not  abate  any  pros¬ 
ecution,  punishment,  penalty,  administra¬ 
tive  proceedings  or  remedies,  or  civil 
action  related  to  any  violation  of  law  com¬ 
mitted  prior  to  the  effective  date  of  the 
relevant  portion  of  this  Act.” 

Ga.  L.  2012,  p.  257,  §  7-2/HB  386,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  for  severability. 


48-5C-1.  (For  effective  date,  see  note.)  Definitions;  exemption 
from  taxation;  allocation  and  disbursement  of  pro¬ 
ceeds  collected  by  tag  agents;  fair  market  value  of 
vehicle  appealable;  report. 


(a)  As  used  in  this  Code  section,  the  term: 

(1)  “Fair  market  value  of  the  motor  vehicle”  means: 

(A)  For  a  used  motor  vehicle,  the  average  of  the  current  fair 
market  value  and  the  current  wholesale  value  of  a  motor  vehicle  for 
a  vehicle  listed  in  the  current  motor  vehicle  ad  valorem  assessment 
manual  utilized  by  the  state  revenue  commissioner  and  based  upon 
a  nationally  recognized  motor  vehicle  industry  pricing  guide  for  fair 
market  and  wholesale  market  values  in  determining  the  taxable 
value  of  a  motor  vehicle  under  Code  Section  48-5-442,  and,  in  the 
case  of  a  used  car  dealer,  less  any  reduction  for  the  trade-in  value 
of  another  motor  vehicle; 

(B)  For  a  used  motor  vehicle  which  is  not  so  listed  in  such 
current  motor  vehicle  ad  valorem  assessment  manual,  the  value 
from  the  bill  of  sale  or  the  value  from  a  reputable  used  car  market 
guide  designated  by  the  commissioner,  whichever  is  greater,  and,  in 
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the  case  of  a  used  car  dealer,  less  any  reduction  for  the  trade-in 
value  of  another  motor  vehicle; 

(C)  (For  effective  date,  see  note.)  Upon  written  application  and 
supporting  documentation  submitted  by  an  applicant  under  this 
Code  section,  a  county  tag  agent  may  deviate  from  the  fair  market 
value  as  defined  in  subparagraph  (A)  or  (B)  of  this  paragraph  based 
upon  mileage  and  condition  of  the  used  vehicle.  Supporting  docu¬ 
mentation  may  include,  but  not  be  limited  to,  bill  of  sale,  odometer 
statement,  and  values  from  reputable  pricing  guides.  The  fair 
market  value  as  determined  by  the  county  tag  agent  pursuant  to 
this  subparagraph  shall  be  appealable  as  provided  in  subsection  (e) 
of  this  Code  section; 

(D)  (For  effective  date,  see  note.)  For  a  new  motor  vehicle,  the 
greater  of  the  retail  selling  price  or,  in  the  case  of  a  lease  of  a  new 
motor  vehicle,  the  agreed  upon  value  of  the  vehicle  pursuant  to  the 
lease  agreement  or  the  average  of  the  current  fair  market  value 
and  the  current  wholesale  value  of  a  motor  vehicle  for  a  vehicle 
listed  in  the  current  motor  vehicle  ad  valorem  assessment  manual 
utilized  by  the  state  revenue  commissioner  in  determining  the 
taxable  value  of  a  motor  vehicle  under  Code  Section  48-5-442,  less 
any  reduction  for  the  trade-in  value  of  another  motor  vehicle  and 
any  rebate  or  any  cash  discounts  provided  by  the  selling  dealer  and 
taken  at  the  time  of  sale.  The  retail  selling  price  or  agreed  upon 
value  shall  include  any  charges  for  labor,  freight,  delivery,  dealer 
fees,  and  similar  charges  and  dealer  add-ons  and  mark-ups,  but 
shall  not  include  any  extended  warranty  or  maintenance  agree¬ 
ment  itemized  on  the  dealer’s  invoice  to  the  customer  or  any 
finance,  insurance,  and  interest  charges  for  deferred  payments 
billed  separately;  or 

(E)  (For  effective  date,  see  note.)  For  a  new  motor  vehicle  that  is 
leased,  the  total  of  the  base  payments  pursuant  to  the  lease 
agreement. 

(2)  “Immediate  family  member”  means  spouse,  parent,  child,  sib¬ 
ling,  grandparent,  or  grandchild. 

(3)  “Loaner  vehicle”  means  a  motor  vehicle  owned  by  a  dealer 
which  is  withdrawn  temporarily  from  dealer  inventory  for  exclusive 
use  as  a  courtesy  vehicle  loaned  at  no  charge  for  a  period  not  to  exceed 
30  days  within  a  366  day  period  to  any  one  customer  whose  motor 
vehicle  is  being  serviced  by  such  dealer. 

(4)  “Rental  charge”  means  the  total  value  received  by  a  rental 
motor  vehicle  concern  for  the  rental  or  lease  for  31  or  fewer  consec¬ 
utive  days  of  a  rental  motor  vehicle,  including  the  total  cash  and 
nonmonetary  consideration  for  the  rental  or  lease,  including,  but  not 
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limited  to,  charges  based  on  time  or  mileage  and  charges  for  insur¬ 
ance  coverage  or  collision  damage  waiver  but  excluding  all  charges 
for  motor  fuel  taxes  or  sales  and  use  taxes. 

(5)  “Rental  motor  vehicle”  means  a  motor  vehicle  designed  to  carry 
15  or  fewer  passengers  and  used  primarily  for  the  transportation  of 
persons  that  is  rented  or  leased  without  a  driver. 

(6)  “Rental  motor  vehicle  concern”  means  a  person  or  legal  entity 
which  owns  or  leases  five  or  more  rental  motor  vehicles  and  which 
regularly  rents  or  leases  such  vehicles  to  the  public  for  value. 

(7)  “Trade-in  value”  means  the  value  of  the  motor  vehicle  as  stated 
in  the  bill  of  sale  for  a  vehicle  which  has  been  traded  in  to  the  dealer 
in  a  transaction  involving  the  purchase  of  another  vehicle  from  the 
dealer. 

(b)(1)(A)  Except  as  otherwise  provided  in  this  subsection,  any  motor 
vehicle  for  which  a  title  is  issued  in  this  state  on  or  after  March  1, 
2013,  shall  be  exempt  from  sales  and  use  taxes  to  the  extent 
provided  under  paragraph  (95)  of  Code  Section  48-8-3  and  shall  not 
be  subject  to  the  ad  valorem  tax  as  otherwise  required  under 
Chapter  5  of  this  title.  Any  such  motor  vehicle  shall  be  titled  as 
otherwise  required  under  Title  40  but  shall  be  subject  to  a  state 
title  fee  and  a  local  title  fee  which  shall  be  alternative  ad  valorem 
taxes  as  authorized  by  Article  VII,  Section  I,  Paragraph  111(b)(3)  of 
the  Georgia  Constitution.  Motor  vehicles  registered  under  the 
International  Registration  Plan  shall  not  be  subject  to  state  and 
local  title  ad  valorem  tax  fees  but  shall  continue  to  be  subject  to 
apportioned  ad  valorem  taxation  under  Article  10  of  Chapter  5  of 
this  title. 

(B)(i)  As  used  in  this  subparagraph,  the  term: 

(I)  “Local  base  amount”  means  $1  billion. 

(II)  “Local  current  collection  amount”  means  the  total 
amount  of  sales  and  use  taxes  on  the  sale  of  motor  vehicles 
under  Chapter  8  of  this  title  and  motor  vehicle  local  ad  valorem 
tax  proceeds  under  this  Code  section  and  Chapter  5  of  this  title 
which  were  collected  during  the  calendar  year  which  immedi¬ 
ately  precedes  the  tax  year  in  which  the  title  ad  valorem  tax 
adjustments  are  required  to  be  made  under  this  subparagraph. 

(III)  “Local  target  collection  amount”  means  an  amount 
equal  to  the  local  base  amount  added  to  the  product  of  2 
percent  of  the  local  base  amount  multiplied  by  the  number  of 
years  since  2012  with  a  maximum  amount  of  $1.2  billion. 

(IV)  “State  base  amount”  means  $535  million. 
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(V)  “State  current  collection  amount”  means  the  total 
amount  of  sales  and  use  taxes  on  the  sale  of  motor  vehicles 
under  Chapter  8  of  this  title  and  motor  vehicle  state  ad 
valorem  tax  proceeds  under  this  Code  section  and  Chapter  5  of 
this  title  which  were  collected  during  the  calendar  year  which 
immediately  precedes  the  tax  year  in  which  the  state  and  local 
title  ad  valorem  tax  rate  is  to  be  reviewed  for  adjustment  under 
division  (xiv)  of  this  subparagraph.  Notwithstanding  the  other 
provisions  of  this  subdivision  to  the  contrary,  the  term  “state 
current  collection  amount”  for  the  2014  calendar  year  for  the 
purposes  of  the  2015  review  under  division  (xiv)  of  this 
subparagraph  shall  be  adjusted  so  that  such  amount  is  equal 
to  the  amount  of  motor  vehicle  state  ad  valorem  tax  proceeds 
that  would  have  been  collected  under  this  Code  section  in  2014 
if  the  combined  state  and  local  title  ad  valorem  tax  rate  was  7 
percent  of  the  fair  market  value  of  the  motor  vehicle  less  any 
trade-in  value  plus  the  total  amount  of  motor  vehicle  state  ad 
valorem  tax  proceeds  collected  under  Chapter  5  of  this  title 
during  2014. 

(VI)  “State  target  collection  amount”  means  an  amount 
equal  to  the  state  base  amount  added  to  the  product  of  2 
percent  of  the  state  base  amount  multiplied  by  the  number  of 
years  since  2012. 

(ii)  The  combined  state  and  local  title  ad  valorem  tax  shall  be 
at  a  rate  equal  to: 

(I)  For  the  period  commencing  March  1,  2013,  through 
December  31,  2013,  6.5  percent  of  the  fair  market  value  of  the 
motor  vehicle; 

(II)  For  the  2014  tax  year,  6.75  percent  of  the  fair  market 
value  of  the  motor  vehicle;  and 

(III)  Except  as  provided  in  division  (xiv)  of  this  subpara¬ 
graph,  for  the  2015  and  subsequent  tax  years,  7  percent  of  the 
fair  market  value  of  the  motor  vehicle. 

(iii)  For  the  period  commencing  March  1,  2013,  through  De¬ 
cember  31,  2013,  the  state  title  ad  valorem  tax  shall  be  at  a  rate 
equal  to  57  percent  of  the  tax  rate  specified  in  division  (ii)  of  this 
subparagraph,  and  the  local  title  ad  valorem  tax  shall  be  at  a  rate 
equal  to  43  percent  of  the  tax  rate  specified  in  division  (ii)  of  this 
subparagraph. 

(iv)  For  the  2014  tax  year,  the  state  title  ad  valorem  tax  shall 
be  at  a  rate  equal  to  55  percent  of  the  tax  rate  specified  in 
division  (ii)  of  this  subparagraph,  and  the  local  title  ad  valorem 
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tax  shall  be  at  a  rate  equal  to  45  percent  of  the  tax  rate  specified 
in  division  (ii)  of  this  subparagraph. 

(v)  For  the  2015  tax  year,  the  state  title  ad  valorem  tax  shall 
be  at  a  rate  equal  to  55  percent  of  the  tax  rate  specified  in 
division  (ii)  of  this  subparagraph,  and  the  local  title  ad  valorem 
tax  shall  be  at  a  rate  equal  to  45  percent  of  the  tax  rate  specified 
in  division  (ii)  of  this  subparagraph. 

(vi)  For  the  2016  tax  year,  except  as  otherwise  provided  in 
division  (xiii)  of  this  subparagraph,  the  state  title  ad  valorem  tax 
shall  be  at  a  rate  equal  to  53.5  percent  of  the  tax  rate  specified  in 
division  (ii)  of  this  subparagraph,  and  the  local  title  ad  valorem 
tax  shall  be  at  a  rate  equal  to  46.5  percent  of  the  tax  rate 
specified  in  division  (ii)  of  this  subparagraph. 

(vii)  For  the  2017  tax  year,  except  as  otherwise  provided  in 
divisions  (xiii)  and  (xiv)  of  this  subparagraph,  the  state  title  ad 
valorem  tax  shall  be  at  a  rate  equal  to  44  percent  of  the  tax  rate 
specified  in  division  (ii)  of  this  subparagraph,  and  the  local  title 
ad  valorem  tax  shall  be  at  a  rate  equal  to  56  percent  of  the  tax 
rate  specified  in  division  (ii)  of  this  subparagraph. 

(viii)  For  the  2018  tax  year,  except  as  otherwise  provided  in 
division  (xiii)  of  this  subparagraph,  the  state  title  ad  valorem  tax 
shall  be  at  a  rate  equal  to  40  percent  of  the  tax  rate  specified  in 
division  (ii)  of  this  subparagraph,  and  the  local  title  ad  valorem 
tax  shall  be  at  a  rate  equal  to  60  percent  of  the  tax  rate  specified 
in  division  (ii)  of  this  subparagraph. 

(ix)  For  the  2019  tax  year,  except  as  otherwise  provided  in 
divisions  (xiii)  and  (xiv)  of  this  subparagraph,  the  state  title  ad 
valorem  tax  shall  be  at  a  rate  equal  to  36  percent  of  the  tax  rate 
specified  in  division  (ii)  of  this  subparagraph,  and  the  local  title 
ad  valorem  tax  shall  be  at  a  rate  equal  to  64  percent  of  the  tax 
rate  specified  in  division  (ii)  of  this  subparagraph. 

(x)  For  the  2020  tax  year,  except  as  otherwise  provided  in 
division  (xiii)  of  this  subparagraph,  the  state  title  ad  valorem  tax 
shall  be  at  a  rate  equal  to  34  percent  of  the  tax  rate  specified  in 
division  (ii)  of  this  subparagraph,  and  the  local  title  ad  valorem 
tax  shall  be  at  a  rate  equal  to  66  percent  of  the  tax  rate  specified 
in  division  (ii)  of  this  subparagraph. 

(xi)  For  the  2021  tax  year,  except  as  otherwise  provided  in 
division  (xiii)  of  this  subparagraph,  the  state  title  ad  valorem  tax 
shall  be  at  a  rate  equal  to  30  percent  of  the  tax  rate  specified  in 
division  (ii)  of  this  subparagraph,  and  the  local  title  ad  valorem 
tax  shall  be  at  a  rate  equal  to  70  percent  of  the  tax  rate  specified 
in  division  (ii)  of  this  subparagraph. 
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(xii)  For  the  2022  and  all  subsequent  tax  years,  except  as 
otherwise  provided  in  division  (xiii)  of  this  subparagraph  for  tax 
years  2022,  2023,  and  2024  and  except  as  otherwise  provided  in 
division  (xiv)  of  this  subparagraph  for  tax  year  2023,  the  state 
title  ad  valorem  tax  shall  be  at  a  rate  equal  to  28  percent  of  the 
tax  rate  specified  in  division  (ii)  of  this  subparagraph,  and  the 
local  title  ad  valorem  tax  shall  be  at  a  rate  equal  to  72  percent  of 
the  tax  rate  specified  in  division  (ii)  of  this  subparagraph. 

(xiii)  Beginning  in  2016,  by  not  later  than  January  15  of  each 
tax  year  through  the  2022  tax  year,  the  state  revenue  commis¬ 
sioner  shall  determine  the  local  target  collection  amount  and  the 
local  current  collection  amount  for  the  preceding  calendar  year.  If 
such  local  current  collection  amount  is  equal  to  or  within  1 
percent  of  the  local  target  collection  amount,  then  the  state  title 
ad  valorem  tax  rate  and  the  local  title  ad  valorem  tax  rate  for 
such  tax  year  shall  remain  at  the  rate  specified  in  this  subpara¬ 
graph  for  that  year.  If  the  local  current  collection  amount  is  more 
than  1  percent  greater  than  the  local  target  collection  amount, 
then  the  local  title  ad  valorem  tax  rate  for  such  tax  year  shall  be 
reduced  automatically  by  operation  of  this  division  by  such 
percentage  amount  as  may  be  necessary  so  that,  if  such  rate  had 
been  in  effect  for  the  calendar  year  under  review,  the  local 
current  collection  amount  would  have  produced  an  amount  equal 
to  the  local  target  collection  amount,  and  the  state  title  ad 
valorem  tax  rate  for  such  tax  year  shall  be  increased  by  an  equal 
amount  to  maintain  the  combined  state  and  local  title  ad  valorem 
tax  rate  at  the  rate  specified  in  division  (ii)  of  this  subparagraph. 
If  the  local  current  collection  amount  is  more  than  1  percent  less 
than  the  local  target  collection  amount,  then  the  local  title  ad 
valorem  tax  rate  for  such  tax  year  shall  be  increased  automati¬ 
cally  by  operation  of  this  division  by  such  percentage  amount  as 
may  be  necessary  so  that,  if  such  rate  had  been  in  effect  for  the 
calendar  year  under  review,  the  local  current  collection  amount 
would  have  produced  an  amount  equal  to  the  local  target 
collection  amount,  and  the  state  title  ad  valorem  tax  rate  for  such 
tax  year  shall  be  reduced  by  an  equal  amount  to  maintain  the 
combined  state  and  local  title  ad  valorem  tax  rate  at  the  rate 
specified  in  division  (ii)  of  this  subparagraph.  In  the  event  of  an 
adjustment  of  such  ad  valorem  tax  rates,  by  not  later  than 
January  31  of  such  tax  year,  the  state  revenue  commissioner 
shall  notify  the  tax  commissioner  of  each  county  in  this  state  of 
the  adjusted  rate  amounts.  The  effective  date  of  such  adjusted 
rate  amounts  shall  be  January  1  of  such  tax  year. 

(xiv)  In  tax  years  2015,  2018,  and  2022,  by  not  later  than  July 
1  of  each  such  tax  year,  the  state  revenue  commissioner  shall 
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determine  the  state  target  collection  amount  and  the  state 
current  collection  amount  for  the  preceding  calendar  year.  If  such 
state  current  collection  amount  is  greater  than,  equal  to,  or 
within  1  percent  of  the  state  target  collection  amount  after 
making  the  adjustment,  if  any,  required  in  division  (xiii)  of  this 
subparagraph,  then  the  combined  state  and  local  title  ad  valorem 
tax  rate  provided  in  division  (ii)  of  this  subparagraph  shall 
remain  at  the  rate  specified  in  such  division.  If  the  state  current 
collection  amount  is  more  than  1  percent  less  than  the  state 
target  collection  amount  after  making  the  adjustment,  if  any, 
required  by  division  (xiii)  of  this  subparagraph,  then  the  com¬ 
bined  state  and  local  title  ad  valorem  tax  rate  provided  in 
division  (ii)  of  this  subparagraph  shall  be  increased  automati¬ 
cally  by  operation  of  this  division  by  such  percentage  amount  as 
may  be  necessary  so  that,  if  such  rate  had  been  in  effect  for  the 
calendar  year  under  review,  the  state  current  collection  amount 
would  have  produced  an  amount  equal  to  the  state  target 
collection  amount,  and  the  state  title  ad  valorem  tax  rate  and  the 
local  title  ad  valorem  tax  rate  for  the  tax  year  in  which  such 
increase  in  the  combined  state  and  local  title  ad  valorem  tax  rate 
shall  become  effective  shall  be  adjusted  from  the  rates  specified 
in  this  subparagraph  or  division  (xiii)  of  this  subparagraph  for 
such  tax  year  such  that  the  proceeds  from  such  increase  in  the 
combined  state  and  local  title  ad  valorem  tax  rate  shall  be 
allocated  in  full  to  the  state.  In  the  event  of  an  adjustment  of  the 
combined  state  and  local  title  ad  valorem  tax  rate,  by  not  later 
than  August  31  of  such  tax  year,  the  state  revenue  commissioner 
shall  notify  the  tax  commissioner  of  each  county  in  this  state  of 
the  adjusted  combined  state  and  local  title  ad  valorem  tax  rate 
for  the  next  calendar  year.  The  effective  date  of  such  adjusted 
combined  state  and  local  title  ad  valorem  tax  rate  shall  be 
January  1  of  the  next  calendar  year.  Notwithstanding  the  provi¬ 
sions  of  this  division,  the  combined  state  and  local  title  ad 
valorem  tax  rate  shall  not  exceed  9  percent. 

(xv)  The  state  revenue  commissioner  shall  promulgate  such 
rules  and  regulations  as  may  be  necessary  and  appropriate  to 
implement  and  administer  this  Code  section,  including,  but  not 
limited  to,  rules  and  regulations  regarding  appropriate  public 
notification  of  any  changes  in  rate  amounts  and  the  effective  date 
of  such  changes  and  rules  and  regulations  regarding  appropriate 
enforcement  and  compliance  procedures  and  methods  for  the 
implementation  and  operation  of  this  Code  section.  The  state 
revenue  commissioner  may  promulgate  and  implement  rules  and 
regulations  as  may  be  necessary  to  permit  seller  financed  sales  of 
used  vehicles  to  be  assessed  2.5  percentage  points  less  than  the 
rate  specified  in  division  (ii)  of  this  subparagraph. 
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(C)  The  application  for  title  and  the  state  and  local  title  ad 
valorem  tax  fees  provided  for  in  subparagraph  (A)  of  this  para¬ 
graph  shall  be  paid  to  the  tag  agent  in  the  county  where  the  motor 
vehicle  is  to  be  registered  and  shall  be  paid  at  the  time  the 
application  for  a  certificate  of  title  is  submitted  or,  in  the  case  of  an 
electronic  title  transaction,  at  the  time  when  the  electronic  title 
transaction  is  finalized.  In  an  electronic  title  transaction,  the  state 
and  local  title  ad  valorem  tax  fees  shall  be  remitted  electronically 
directly  to  the  county  tag  agent.  A  dealer  of  new  or  used  motor 
vehicles  may  accept  such  application  for  title  and  state  and  local 
title  ad  valorem  tax  fees  on  behalf  of  the  purchaser  of  a  new  or  used 
motor  vehicle  for  the  purpose  of  submitting  or,  in  the  case  of  an 
electronic  title  application,  finalizing  such  title  application  and 
remitting  state  and  local  title  ad  valorem  tax  fees. 

(D)  There  shall  be  a  penalty  imposed  on  any  person  who,  in  the 
determination  of  the  commissioner,  falsifies  any  information  in  any 
bill  of  sale  used  for  purposes  of  determining  the  fair  market  value 
of  the  motor  vehicle.  Such  penalty  shall  not  exceed  $2,500.00  as  a 
state  penalty  and  shall  not  exceed  $2,500.00  as  a  local  penalty  as 
determined  by  the  commissioner.  Such  determination  shall  be 
made  within  60  days  of  the  commissioner  receiving  information  of 
a  possible  violation  of  this  paragraph. 

(E)  Except  in  the  case  in  which  an  extension  of  the  registration 
period  has  been  granted  by  the  county  tag  agent  under  Code 
Section  40-2-20,  a  dealer  of  new  or  used  motor  vehicles  that  accepts 
an  application  for  title  and  state  and  local  title  ad  valorem  tax  fees 
from  a  purchaser  of  a  new  or  used  motor  vehicle  and  does  not 
submit  or,  in  the  case  of  an  electronic  title  transaction,  finalize  such 
application  for  title  and  remit  such  state  and  local  title  ad  valorem 
tax  fees  to  the  county  tag  agent  within  30  days  following  the  date 
of  purchase  shall  be  liable  to  the  county  tag  agent  for  an  amount 
equal  to  5  percent  of  the  amount  of  such  state  and  local  title  ad 
valorem  tax  fees.  An  additional  penalty  equal  to  10  percent  of  the 
amount  of  such  state  and  local  title  ad  valorem  tax  fees  shall  be 
imposed  if  such  payment  is  not  transmitted  within  60  days  follow¬ 
ing  the  date  of  purchase.  An  additional  penalty  equal  to  15  percent 
of  the  amount  of  such  state  and  local  title  ad  valorem  tax  fees  shall 
be  imposed  if  such  payment  is  not  transmitted  within  90  days 
following  the  date  of  purchase,  and  an  additional  penalty  equal  to 
20  percent  of  the  amount  of  such  state  and  local  title  ad  valorem  tax 
fees  shall  be  imposed  if  such  payment  is  not  transmitted  within  120 
days  following  the  date  of  purchase.  An  additional  penalty  equal  to 
25  percent  of  the  amount  of  such  state  and  local  title  ad  valorem  tax 
fees  shall  be  imposed  for  each  subsequent  30  day  period  in  which 
the  payment  is  not  transmitted. 
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(F)  A  dealer  of  new  or  used  motor  vehicles  that  accepts  an 
application  for  title  and  state  and  local  title  ad  valorem  tax  fees 
from  a  purchaser  of  a  new  or  used  motor  vehicle  and  converts  such 
fees  to  his  or  her  own  use  shall  be  guilty  of  theft  by  conversion  and, 
upon  conviction,  shall  be  punished  as  provided  in  Code  Section 
16-8-12. 

(2)  A  person  or  entity  acquiring  a  salvage  title  pursuant  to  subsec¬ 
tion  (b)  of  Code  Section  40-3-36  shall  not  be  subject  to  the  fee  specified 
in  paragraph  (1)  of  this  subsection  but  shall  be  subject  to  a  state  title 
ad  valorem  tax  fee  in  an  amount  equal  to  1  percent  of  the  fair  market 
value  of  the  motor  vehicle.  Such  state  title  ad  valorem  tax  fee  shall  be 
an  alternative  ad  valorem  tax  as  authorized  by  Article  VII,  Section  I, 
Paragraph  111(b)(3)  of  the  Georgia  Constitution. 

(c)(1)  The  amount  of  proceeds  collected  by  tag  agents  each  month  as 
state  and  local  title  ad  valorem  tax  fees,  state  salvage  title  ad  valorem 
tax  fees,  administrative  fees,  penalties,  and  interest  pursuant  to 
subsection  (b)  of  this  Code  section  shall  be  allocated  and  disbursed  as 
provided  in  this  subsection. 

(2)  For  the  2013  tax  year  and  in  each  subsequent  tax  year,  the 
amount  of  such  funds  shall  be  disbursed  within  20  days  following  the 
end  of  each  calendar  month  as  follows: 

(A)  State  title  ad  valorem  tax  fees,  state  salvage  title  ad  valorem 
tax  fees,  administrative  fees,  penalties,  and  interest  shall  be 
remitted  to  the  state  revenue  commissioner  who  shall  deposit  such 
proceeds  in  the  general  fund  of  the  state  less  an  amount  to  be 
retained  by  the  tag  agent  not  to  exceed  1  percent  of  the  total 
amount  otherwise  required  to  be  remitted  under  this  subparagraph 
to  defray  the  cost  of  administration.  Such  retained  amount  shall  be 
remitted  to  the  collecting  county’s  general  fund.  Failure  by  the  tag 
agent  to  disburse  within  such  20  day  period  shall  result  in  a 
forfeiture  of  such  administrative  fee  plus  interest  on  such  amount 
at  the  rate  specified  in  Code  Section  48-2-40;  and 

(B)  Local  title  ad  valorem  tax  fees,  administrative  fees,  penal¬ 
ties,  and  interest  shall  be  designated  as  local  government  ad 
valorem  tax  funds.  The  tag  agent  shall  then  distribute  the  proceeds 
as  specified  in  paragraph  (3)  of  this  subsection. 

(3)  The  local  title  ad  valorem  tax  fee  proceeds  required  under  this 
subsection  shall  be  distributed  as  follows: 

(A)  The  tag  agent  of  the  county  shall  within  20  days  following 
the  end  of  each  calendar  month  allocate  and  distribute  to  the 
county  governing  authority  and  to  municipal  governing  authori¬ 
ties,  the  board  of  education  of  the  county  school  district,  the  board 
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of  education  of  any  independent  school  district  located  in  such 
county,  the  water  and  sewerage  authority  for  which  the  county  has 
levied  an  ad  valorem  tax  in  accordance  with  a  local  constitutional 
amendment,  and  in  a  county  in  which  a  sales  and  use  tax  is  levied 
for  purposes  of  a  metropolitan  area  system  of  public  transportation, 
as  authorized  by  the  amendment  to  the  Constitution  set  out  at  Ga. 
L.  1964,  p.  1008,  the  governing  body  of  the  transportation  authority 
created  by  the  Metropolitan  Atlanta  Rapid  Transit  Authority  Act  of 
1965,  Ga.  L.  1965,  p.  2243,  as  amended,  and  the  amendment  to  the 
Constitution  set  out  at  Ga.  L.  1964,  p.  1008,  an  amount  of  those 
proceeds  necessary  to  offset  any  reduction  in  (i)  ad  valorem  tax  on 
motor  vehicles  collected  under  Chapter  5  of  this  title  in  the  taxing 
jurisdiction  of  each  governing  authority,  school  district,  and  water 
and  sewerage  authority  from  the  amount  of  ad  valorem  taxes  on 
motor  vehicles  collected  under  Chapter  5  of  this  title  in  each  such 
governing  authority,  school  district,  and  water  and  sewerage  au¬ 
thority  during  the  same  calendar  month  of  2012  and  (ii)  with 
respect  to  the  transportation  authority,  the  monthly  average  por¬ 
tion  of  the  sales  and  use  tax  levied  for  purposes  of  a  metropolitan 
area  system  of  public  transportation  applicable  to  any  motor 
vehicle  titled  in  a  county  which  levied  such  tax  in  2012.  Such 
amount  of  tax  may  be  determined  by  the  commissioner  for  counties 
which  levied  such  tax  in  2012,  and  any  counties  which  subse¬ 
quently  levy  a  tax  pursuant  to  a  metropolitan  area  system  of  public 
transportation,  as  authorized  by  the  amendment  to  the  Constitu¬ 
tion  set  out  at  Ga.  L.  1964,  p.  1008,  the  governing  body  of  the 
transportation  authority  created  by  the  Metropolitan  Atlanta 
Rapid  Transit  Authority  Act  of  1965,  Ga.  L.  1965,  p.  2243,  as 
amended,  and  the  amendment  to  the  Constitution  set  out  at  Ga.  L. 
1964,  p.  1008,  the  Commissioner  may  determine  what  amount  of 
sales  and  use  tax  would  have  been  collected  in  2012,  had  such  tax 
been  levied.  This  reduction  shall  be  calculated,  with  respect  to  (i) 
above,  by  subtracting  the  amount  of  ad  valorem  tax  on  motor 
vehicles  collected  under  Chapter  5  of  this  title  in  each  such  taxing 
jurisdiction  from  the  amount  of  ad  valorem  tax  on  motor  vehicles 
collected  under  Chapter  5  of  this  title  in  that  taxing  jurisdiction  in 
the  same  calendar  month  of  2012.  In  the  event  that  the  local  title 
ad  valorem  tax  fee  proceeds  are  insufficient  to  fully  offset  such 
reduction  in  ad  valorem  taxes  on  motor  vehicles  or  the  portion  of 
the  sales  and  use  tax  described  in  (ii)  above,  the  tag  agent  shall 
allocate  a  proportionate  amount  of  the  proceeds  to  each  governing 
authority,  the  board  of  education  of  each  such  school  district,  the 
water  and  sewerage  authority,  and  the  transportation  authority, 
and  any  remaining  shortfall  shall  be  paid  from  the  following 
month’s  local  title  ad  valorem  tax  fee  proceeds.  In  the  event  that  a 
shortfall  remains,  the  tag  agent  shall  continue  to  first  allocate  local 
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title  ad  valorem  tax  fee  proceeds  to  offset  such  shortfalls  until  the 
shortfall  has  been  fully  repaid;  and 

(B)  Of  the  proceeds  remaining  following  the  allocation  and 
distribution  under  subparagraph  (A)  of  this  paragraph,  the  tag 
agent  shall  allocate  and  distribute  to  the  county  governing  author¬ 
ity  and  to  municipal  governing  authorities,  the  board  of  education 
of  the  county  school  district,  and  the  board  of  education  of  any 
independent  school  district  located  in  such  county  the  remaining 
amount  of  those  proceeds  in  the  manner  provided  in  this  subpar¬ 
agraph.  Such  proceeds  shall  be  deposited  in  the  general  fund  of 
such  governing  authority  or  board  of  education  and  shall  not  be 
subject  to  any  use  or  expenditure  requirements  provided  for  under 
any  of  the  following  described  local  sales  and  use  taxes  but  shall  be 
authorized  to  be  expended  in  the  same  manner  as  authorized  for 
the  ad  valorem  tax  revenues  on  motor  vehicles  under  Chapter  5  of 
this  title  which  would  otherwise  have  been  collected  for  such 
governing  authority  or  board  of  education.  Of  such  remaining 
proceeds: 

(i)  An  amount  equal  to  one-third  of  such  proceeds  shall  be 
distributed  to  the  board  of  education  of  the  county  school  district 
and  the  board  of  education  of  each  independent  school  district 
located  in  such  county  in  the  same  manner  as  required  for  any 
local  sales  and  use  tax  for  educational  purposes  levied  pursuant 
to  Part  2  of  Article  3  of  Chapter  8  of  this  title  currently  in  effect. 
If  such  tax  is  not  currently  in  effect,  such  proceeds  shall  be 
distributed  to  such  board  or  boards  of  education  in  the  same 
manner  as  if  such  tax  were  in  effect; 

(ii) (I)  Except  as  otherwise  provided  in  this  division,  an  amount 
equal  to  one-third  of  such  proceeds  shall  be  distributed  to  the 
governing  authority  of  the  county  and  the  governing  authority 
of  each  qualified  municipality  located  in  such  county  in  the 
same  manner  as  specified  under  the  distribution  certificate  for 
the  joint  county  and  municipal  sales  and  use  tax  under  Article 
2  of  Chapter  8  of  this  title  currently  in  effect. 

(II)  If  such  tax  were  never  in  effect,  such  proceeds  shall  be 
distributed  to  the  governing  authority  of  the  county  and  the 
governing  authority  of  each  qualified  municipality  located  in 
such  county  on  a  pro  rata  basis  according  to  the  ratio  of  the 
population  that  each  such  municipality  bears  to  the  population 
of  the  entire  county. 

(III)  If  such  tax  is  currently  in  effect  as  well  as  a  local  option 
sales  and  use  tax  for  educational  purposes  levied  pursuant  to 
a  local  constitutional  amendment,  an  amount  equal  to 
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one-third  of  such  proceeds  shall  be  distributed  in  the  same 
manner  as  required  under  subdivision  (I)  of  this  division  and 
an  amount  equal  to  one-third  of  such  proceeds  shall  be  distrib¬ 
uted  to  the  board  of  education  of  the  county  school  district. 

(IV)  If  such  tax  is  not  currently  in  effect  and  a  local  option 
sales  and  use  tax  for  educational  purposes  levied  pursuant  to 
a  local  constitutional  amendment  is  currently  in  effect,  such 
proceeds  shall  be  distributed  to  the  board  of  education  of  the 
county  school  district  and  the  board  of  education  of  any 
independent  school  district  in  the  same  manner  as  required 
under  that  local  constitutional  amendment. 

(V)  If  such  tax  is  not  currently  in  effect  and  a  homestead 
option  sales  and  use  tax  under  Article  2A  of  Chapter  8  of  this 
title  is  in  effect,  such  proceeds  shall  be  distributed  to  the 
governing  authority  of  the  county,  each  qualified  municipality, 
and  each  existing  municipality  in  the  same  proportion  as 
otherwise  required  under  Code  Section  48-8-104;  and 

(iii)(I)  An  amount  equal  to  one-third  of  such  proceeds  shall  be 
distributed  to  the  governing  authority  of  the  county  and  the 
governing  authority  of  each  qualified  municipality  located  in 
such  county  in  the  same  manner  as  specified  under  an  inter¬ 
governmental  agreement  or  as  otherwise  required  under  the 
county  special  purpose  local  option  sales  and  use  tax  under 
Part  1  of  Article  3  of  Chapter  8  of  this  title  currently  in  effect; 
provided,  however,  that  this  subdivision  shall  not  apply  if 
subdivision  (III)  of  division  (ii)  of  this  subparagraph  is  appli¬ 
cable. 

(II)  If  such  tax  were  in  effect  but  expired  and  is  not  cur¬ 
rently  in  effect,  such  proceeds  shall  be  distributed  to  the 
governing  authority  of  the  county  and  the  governing  authority 
of  each  qualified  municipality  located  in  such  county  in  the 
same  manner  as  if  such  tax  were  still  in  effect  according  to  the 
intergovernmental  agreement  or  as  otherwise  required  under 
the  county  special  purpose  local  sales  and  use  tax  under  Part 
1  of  Article  3  of  Chapter  8  of  this  title  for  the  12  month  period 
commencing  at  the  expiration  of  such  tax.  If  such  tax  is  not 
renewed  prior  to  the  expiration  of  such  12  month  period,  such 
amount  shall  be  distributed  in  accordance  with  subdivision  (I) 
of  division  (ii)  of  this  subparagraph;  provided,  however,  that  if 
a  tax  under  Article  2  of  Chapter  8  of  this  title  is  not  in  effect, 
such  amount  shall  be  distributed  in  accordance  with  subdivi¬ 
sion  (II)  of  division  (ii)  of  this  subparagraph. 

(III)  If  such  tax  is  not  currently  in  effect  in  a  county  in  which 
a  tax  is  levied  for  purposes  of  a  metropolitan  area  system  of 
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public  transportation,  as  authorized  by  the  amendment  to  the 
Constitution  set  out  at  Ga.  L.  1964,  p.  1008;  the  continuation  of 
such  amendment  under  Article  XI,  Section  I,  Paragraph  IV(d) 
of  the  Constitution;  and  the  laws  enacted  pursuant  to  such 
constitutional  amendment,  such  proceeds  shall  be  distributed 
in  such  county,  in  the  same  manner  as  ad  valorem  tax  on  motor 
vehicles  collected  under  Chapter  5  of  this  title  in  the  taxing 
jurisdiction  of  each  governing  authority  and  school  district 
from  the  amount  of  ad  valorem  taxes  on  motor  vehicles 
collected  under  Chapter  5  of  this  title  in  each  such  governing 
authority  and  school  district  during  the  same  calendar  month 
of  2012. 

(IV)  If  such  tax  were  never  in  effect,  such  proceeds  shall  be 
distributed  in  the  same  manner  as  specified  under  the  distri¬ 
bution  certificate  for  the  joint  county  and  municipal  sales  and 
use  tax  under  Article  2  of  Chapter  8  of  this  title  currently  in 
effect;  provided,  however,  that  if  such  tax  under  such  article  is 
not  in  effect,  such  proceeds  shall  be  distributed  to  the  govern¬ 
ing  authority  of  the  county  and  the  governing  authority  of  each 
qualified  municipality  located  in  such  county  on  a  pro  rata 
basis  according  to  the  ratio  of  the  population  that  each  such 
municipality  bears  to  the  population  of  the  entire  county. 

(d)(1)(A)  Upon  the  death  of  an  owner  of  a  motor  vehicle  which  has  not 
become  subject  to  paragraph  (1)  of  subsection  (b)  of  this  Code 
section,  the  immediate  family  member  or  immediate  family  mem¬ 
bers  of  such  owner  who  receive  such  motor  vehicle  pursuant  to  a 
will  or  under  the  rules  of  inheritance  shall,  subsequent  to  the 
transfer  of  title  of  such  motor  vehicle,  continue  to  be  subject  to  ad 
valorem  tax  under  Chapter  5  of  this  title  and  shall  not  be  subject  to 
the  state  and  local  title  ad  valorem  tax  fees  provided  for  in 
paragraph  (1)  of  subsection  (b)  of  this  Code  section  unless  the 
immediate  family  member  or  immediate  family  members  make  an 
affirmative  written  election  to  become  subject  to  paragraph  (1)  of 
subsection  (b)  of  this  Code  section.  In  the  event  of  such  election, 
such  transfer  shall  be  subject  to  the  state  and  local  title  ad  valorem 
tax  fees  provided  for  in  paragraph  (1)  of  subsection  (b)  of  this  Code 
section. 

(B)  Upon  the  death  of  an  owner  of  a  motor  vehicle  which  has 
become  subject  to  paragraph  (1)  of  subsection  (b)  of  this  Code 
section,  the  immediate  family  member  or  immediate  family  mem¬ 
bers  of  such  owner  who  receive  such  motor  vehicle  pursuant  to  a 
will  or  under  the  rules  of  inheritance  shall  be  subject  to  a  state  title 
ad  valorem  tax  fee  in  an  amount  equal  to  one-quarter  of  1  percent 
of  the  fair  market  value  of  the  motor  vehicle  and  a  local  title  ad 
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valorem  tax  fee  in  an  amount  equal  to  one-quarter  of  1  percent  of 
the  fair  market  value  of  the  motor  vehicle.  Such  title  ad  valorem 
tax  fees  shall  be  an  alternative  ad  valorem  tax  as  authorized  by 
Article  VII,  Section  I,  Paragraph  111(b)(3)  of  the  Georgia  Constitu¬ 
tion. 

(2) (A)  Upon  the  transfer  from  an  immediate  family  member  of  a 
motor  vehicle  which  has  not  become  subject  to  paragraph  (1)  of 
subsection  (b)  of  this  Code  section,  the  immediate  family  member 
or  immediate  family  members  who  receive  such  motor  vehicle 
shall,  subsequent  to  the  transfer  of  title  of  such  motor  vehicle, 
continue  to  be  subject  to  ad  valorem  tax  under  Chapter  5  of  this 
title  and  shall  not  be  subject  to  the  state  and  local  title  ad  valorem 
tax  fees  provided  for  in  paragraph  (1)  of  subsection  (b)  of  this  Code 
section  unless  the  immediate  family  member  or  immediate  family 
members  make  an  affirmative  written  election  to  become  subject  to 
paragraph  (1)  of  subsection  (b)  of  this  Code  section.  In  the  event  of 
such  election,  such  transfer  shall  be  subject  to  the  state  and  local 
title  ad  valorem  tax  fees  provided  for  in  paragraph  (1)  of  subsection 
(b)  of  this  Code  section. 

(B)  Upon  the  transfer  from  an  immediate  family  member  of  a 
motor  vehicle  which  has  become  subject  to  paragraph  (1)  of 
subsection  (b)  of  this  Code  section,  the  immediate  family  member 
who  receives  such  motor  vehicle  shall  transfer  title  of  such  motor 
vehicle  to  such  recipient  family  member  and  shall  be  subject  to  a 
state  title  ad  valorem  tax  fee  in  an  amount  equal  to  one-quarter  of 
1  percent  of  the  fair  market  value  of  the  motor  vehicle  and  a  local 
title  ad  valorem  tax  fee  in  an  amount  equal  to  one-quarter  of  1 
percent  of  the  fair  market  value  of  the  motor  vehicle.  Such  title  ad 
valorem  tax  fees  shall  be  an  alternative  ad  valorem  tax  as  autho¬ 
rized  by  Article  VII,  Section  I,  Paragraph  111(b)(3)  of  the  Georgia 
Constitution. 

(C)  Any  title  transfer  under  this  paragraph  shall  be  accompa¬ 
nied  by  an  affidavit  of  the  transferor  and  transferee  that  such 
persons  are  immediate  family  members  to  one  another.  There  shall 
be  a  penalty  imposed  on  any  person  who,  in  the  determination  of 
the  state  revenue  commissioner,  falsifies  any  material  information 
in  such  affidavit.  Such  penalty  shall  not  exceed  $2,500.00  as  a  state 
penalty  and  shall  not  exceed  $2,500.00  as  a  local  penalty  as 
determined  by  the  state  revenue  commissioner.  Such  determina¬ 
tion  shall  be  made  within  60  days  of  the  state  revenue  commis¬ 
sioner  receiving  information  of  a  possible  violation  of  this  para¬ 
graph. 

(3)  Any  individual  who: 
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(A)  Is  required  by  law  to  register  a  motor  vehicle  or  motor 
vehicles  in  this  state  which  were  registered  in  the  state  in  which 
such  person  formerly  resided;  and 

(B)  Is  required  to  file  an  application  for  a  certificate  of  title  under 
Code  Section  40-3-21  or  40-3-32 

shall  only  be  required  to  pay  state  and  local  title  ad  valorem  tax  fees 
in  the  amount  of  50  percent  of  the  amount  which  would  otherwise  be 
due  and  payable  under  this  subsection  at  the  time  of  filing  the 
application  for  a  certificate  of  title,  and  the  remaining  50  percent 
shall  be  paid  within  12  months. 

(4)  The  state  and  local  title  ad  valorem  tax  fees  provided  for  under 
this  Code  section  shall  not  apply  to  corrected  titles,  replacement  titles 
under  Code  Section  40-3-31,  or  titles  reissued  to  the  same  owner 
pursuant  to  Code  Sections  40-3-50  through  40-3-56. 

(5)  Any  motor  vehicle  subject  to  state  and  local  title  ad  valorem  tax 
fees  under  paragraph  (1)  of  subsection  (b)  of  this  Code  section  shall 
continue  to  be  subject  to  the  title,  license  plate,  revalidation  decal, 
and  registration  requirements  and  applicable  fees  as  otherwise 
provided  in  Title  40  in  the  same  manner  as  motor  vehicles  which  are 
not  subject  to  state  and  local  title  ad  valorem  tax  fees  under 
paragraph  (1)  of  subsection  (b)  of  this  Code  section. 

(6)  Motor  vehicles  owned  or  leased  by  or  to  the  state  or  any  county, 
consolidated  government,  municipality,  county  or  independent  school 
district,  or  other  government  entity  in  this  state  shall  not  be  subject 
to  the  state  and  local  title  ad  valorem  tax  fees  provided  for  under 
paragraph  (1)  of  subsection  (b)  of  this  Code  section;  provided,  how¬ 
ever,  that  such  other  government  entity  shall  not  qualify  for  the 
exclusion  under  this  paragraph  unless  it  is  exempt  from  ad  valorem 
tax  and  sales  and  use  tax  pursuant  to  general  law. 

(7) (A)  Any  motor  vehicle  which  is  exempt  from  sales  and  use  tax 
pursuant  to  paragraph  (30)  of  Code  Section  48-8-3  shall  be  exempt 
from  state  and  local  title  ad  valorem  tax  fees  under  this  subsection. 

(B)  Any  motor  vehicle  which  is  exempt  from  ad  valorem  taxation 
pursuant  to  Code  Section  48-5-478,  48-5-478.1,  48-5-478.2,  or 
48-5-478.3  shall  be  exempt  from  state  and  local  title  ad  valorem  tax 
fees  under  paragraph  (1)  of  subsection  (b)  of  this  Code  section. 

(8)  There  shall  be  a  penalty  imposed  on  the  transfer  of  all  or  any 
part  of  the  interest  in  a  business  entity  that  includes  primarily  as  an 
asset  of  such  business  entity  one  or  more  motor  vehicles,  when,  in  the 
determination  of  the  state  revenue  commissioner,  such  transfer  is 
done  to  evade  the  payment  of  state  and  local  title  ad  valorem  tax  fees 
under  this  subsection.  Such  penalty  shall  not  exceed  $2,500.00  as  a 
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state  penalty  per  motor  vehicle  and  shall  not  exceed  $2,500.00  as  a 
local  penalty  per  motor  vehicle,  as  determined  by  the  state  revenue 
commissioner,  plus  the  amount  of  the  state  and  local  title  ad  valorem 
tax  fees.  Such  determination  shall  be  made  within  60  days  of  the 
state  revenue  commissioner  receiving  information  that  a  transfer 
may  be  in  violation  of  this  paragraph. 

(9)  Any  owner  of  any  motor  vehicle  who  fails  to  submit  within  30 
days  of  the  date  such  owner  is  required  by  law  to  register  such  vehicle 
in  this  state  an  application  for  a  first  certificate  of  title  under  Code 
Section  40-3-21  or  a  certificate  of  title  under  Code  Section  40-3-32 
shall  be  required  to  pay  a  penalty  in  the  amount  of  10  percent  of  the 
state  title  ad  valorem  tax  fees  and  10  percent  of  the  local  title  ad 
valorem  tax  fees  required  under  this  Code  section  and,  if  such  state 
and  local  title  ad  valorem  tax  fees  and  the  penalty  are  not  paid  within 
60  days  following  the  date  such  owner  is  required  by  law  to  register 
such  vehicle,  interest  at  the  rate  of  1.0  percent  per  month  shall  be 
imposed  on  the  state  and  local  title  ad  valorem  tax  fees  due  under  this 
Code  section,  unless  a  temporary  permit  has  been  issued  by  the  tax 
commissioner.  The  tax  commissioner  shall  grant  a  temporary  permit 
in  the  event  the  failure  to  timely  apply  for  a  first  certificate  of  title  is 
due  to  the  failure  of  a  lienholder  to  comply  with  Code  Section  40-3-56, 
regarding  release  of  a  security  interest  or  lien,  and  no  penalty  or 
interest  shall  be  assessed.  Such  penalty  and  interest  shall  be  in 
addition  to  the  penalty  and  fee  required  under  Code  Section  40-3-21 
or  40-3-32,  as  applicable. 

(10)  The  owner  of  any  motor  vehicle  for  which  a  title  was  issued  in 
this  state  on  or  after  January  1,  2012,  and  prior  to  March  1,  2013, 
shall  be  authorized  to  opt  in  to  the  provisions  of  this  subsection  at  any 
time  prior  to  February  28,  2014,  upon  compliance  with  the  following 
requirements: 

(A) (i)  The  total  amount  of  Georgia  state  and  local  title  ad 
valorem  tax  fees  which  would  be  due  from  March  1,  2013,  to 
December  31,  2013,  if  such  vehicle  had  been  titled  in  2013  shall 
be  determined;  and 

(ii)  The  total  amount  of  Georgia  state  and  local  sales  and  use 
tax  and  Georgia  state  and  local  ad  valorem  tax  under  Chapter  5 
of  this  title  which  were  due  and  paid  in  2012  for  that  motor 
vehicle  and,  if  applicable,  the  total  amount  of  such  taxes  which 
were  due  and  paid  for  that  motor  vehicle  in  2013  and  2014  shall 
be  determined;  and 

(B) (i)  If  the  amount  derived  under  division  (i)  of  subparagraph 
(A)  of  this  paragraph  is  greater  than  the  amount  derived  under 
division  (ii)  of  subparagraph  (A)  of  this  paragraph,  the  owner 
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shall  remit  the  difference  to  the  tag  agent.  Such  remittance  shall 
be  deemed  local  title  ad  valorem  tax  fee  proceeds;  or 

(ii)  If  the  amount  derived  under  division  (i)  of  subparagraph 

(A)  of  this  paragraph  is  less  than  the  amount  derived  under 
division  (ii)  of  subparagraph  (A)  of  this  paragraph,  no  additional 
amount  shall  be  due  and  payable  by  the  owner. 

Upon  certification  by  the  tag  agent  of  compliance  with  the  require¬ 
ments  of  this  paragraph,  such  motor  vehicle  shall  not  be  subject  to  ad 
valorem  tax  as  otherwise  required  under  Chapter  5  of  this  title  in  the 
same  manner  as  otherwise  provided  in  paragraph  (1)  of  subsection  (b) 
of  this  Code  section. 

( 11) ( A)  In  the  case  of  rental  motor  vehicles  owned  by  a  rental 
motor  vehicle  concern,  the  state  title  ad  valorem  tax  fee  shall  be  in 
an  amount  equal  to  .625  percent  of  the  fair  market  value  of  the 
motor  vehicle,  and  the  local  title  ad  valorem  tax  fee  shall  be  in  an 
amount  equal  to  .625  percent  of  the  fair  market  value  of  the  motor 
vehicle,  but  only  if  in  the  immediately  prior  calendar  year  the 
average  amount  of  sales  and  use  tax  attributable  to  the  rental 
charge  of  each  such  rental  motor  vehicle  was  at  least  $400.00  as 
certified  by  the  state  revenue  commissioner.  If,  in  the  immediately 
prior  calendar  year,  the  average  amount  of  sales  and  use  tax 
attributable  to  the  rental  charge  of  each  such  rental  motor  vehicle 
was  not  at  least  $400.00,  this  paragraph  shall  not  apply  and  such 
vehicles  shall  be  subject  to  the  state  and  local  title  ad  valorem  tax 
fees  prescribed  in  division  (b)(l)(B)(ii)  of  this  Code  section. 

(B)  Such  title  ad  valorem  tax  fees  shall  be  an  alternative  ad 
valorem  tax  as  authorized  by  Article  VII,  Section  I,  Paragraph 
111(b)(3)  of  the  Georgia  Constitution. 

(12)  A  loaner  vehicle  shall  not  be  subject  to  state  and  local  title  ad 
valorem  tax  fees  under  paragraph  (1)  of  subsection  (b)  of  this  Code 
section  for  a  period  of  time  not  to  exceed  366  days  commencing  on  the 
date  such  loaner  vehicle  is  withdrawn  temporarily  from  inventory. 
Immediately  upon  the  expiration  of  such  366  day  period,  if  the  dealer 
does  not  return  the  loaner  vehicle  to  inventory  for  resale,  the  dealer 
shall  be  responsible  for  remitting  state  and  local  title  ad  valorem  tax 
fees  in  the  same  manner  as  otherwise  required  of  an  owner  under 
paragraph  (9)  of  this  subsection  and  shall  be  subject  to  the  same 
penalties  and  interest  as  an  owner  for  noncompliance  with  the 
requirements  of  paragraph  (9)  of  this  subsection. 

(13)  Any  motor  vehicle  which  is  donated  to  a  nonprofit  organiza¬ 
tion  exempt  from  taxation  under  Section  501(c)(3)  of  the  Internal 
Revenue  Code  for  the  purpose  of  being  transferred  to  another  person 
shall,  when  titled  in  the  name  of  such  nonprofit  organization,  not  be 
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subject  to  state  and  local  title  ad  valorem  tax  fees  under  paragraph 
(1)  of  subsection  (b)  of  this  Code  section  but  shall  be  subject  to  state 
and  local  title  ad  valorem  tax  fees  otherwise  applicable  to  salvage 
titles  under  paragraph  (2)  of  subsection  (b)  of  this  Code  section. 

(14XA)  A  lessor  of  motor  vehicles  that  leases  motor  vehicles  for 
more  than  31  consecutive  days  to  lessees  residing  in  this  state  shall 
register  with  the  department.  The  department  shall  collect  an 
annual  fee  of  $100.00  for  such  registrations.  Failure  of  a  lessor  to 
register  under  this  subparagraph  shall  subject  such  lessor  to  a  civil 
penalty  of  $2,500.00. 

(B)  A  lessee  residing  in  this  state  who  leases  a  motor  vehicle 
under  this  paragraph  shall  register  such  motor  vehicle  with  the  tag 
agent  in  such  lessee’s  county  of  residence  within  30  days  of  the 
commencement  of  the  lease  of  such  motor  vehicle  or  beginning 
residence  in  this  state,  whichever  is  later. 

(C)  A  lessor  that  leases  a  motor  vehicle  under  this  paragraph  to 
a  lessee  residing  in  this  state  shall  apply  for  a  certificate  of  title  in 
this  state  within  30  days  of  the  commencement  of  the  lease  of  such 
motor  vehicle. 

(15)  There  shall  be  no  liability  for  any  state  or  local  title  ad 
valorem  tax  fees  in  any  of  the  following  title  transactions: 

(A)  The  addition  or  substitution  of  lienholders  on  a  motor  vehicle 
title  so  long  as  the  owner  of  the  motor  vehicle  remains  the  same; 

(B)  The  acquisition  of  a  bonded  title  by  a  person  or  entity 
pursuant  to  Code  Section  40-3-28  if  the  title  is  to  be  issued  in  the 
name  of  such  person  or  entity; 

(C)  The  acquisition  of  a  title  to  a  motor  vehicle  by  a  person  or 
entity  as  a  result  of  the  foreclosure  of  a  mechanic’s  lien  pursuant  to 
Code  Section  40-3-54  if  such  title  is  to  be  issued  in  the  name  of  such 
lienholder; 

(D)  The  acquisition  of  a  title  to  an  abandoned  motor  vehicle  by  a 
person  or  entity  pursuant  to  Chapter  11  of  Title  40  if  such  person 
or  entity  is  a  manufacturer  or  dealer  of  motor  vehicles  and  the  title 
is  to  be  issued  in  the  name  of  such  person  or  entity; 

(E)  The  obtaining  of  a  title  to  a  stolen  motor  vehicle  by  a  person 
or  entity  pursuant  to  Code  Section  40-3-43; 

(F)  The  obtaining  of  a  title  by  and  in  the  name  of  a  motor  vehicle 
manufacturer,  licensed  distributor,  licensed  dealer,  or  licensed 
rebuilder  for  the  purpose  of  sale  or  resale  or  to  obtain  a  corrected 
title,  provided  that  the  manufacturer,  distributor,  dealer,  or 
rebuilder  shall  submit  an  affidavit  in  a  form  promulgated  by  the 
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commissioner  attesting  that  the  transfer  of  title  is  for  the  purpose 
of  accomplishing  a  sale  or  resale  or  to  correct  a  title  only; 

(G)  The  obtaining  of  a  title  by  and  in  the  name  of  the  holder  of  a 
security  interest  when  a  motor  vehicle  has  been  repossessed  after 
default  in  accordance  with  Part  6  of  Article  9  of  Title  11  if  such  title 
is  to  be  issued  in  the  name  of  such  security  interest  holder; 

(H)  The  obtaining  of  a  title  by  a  person  or  entity  for  purposes  of 
correcting  a  title,  changing  an  odometer  reading,  or  removing  an 
odometer  discrepancy  legend,  provided  that,  subject  to  subpara¬ 
graph  (F)  of  this  paragraph,  title  is  not  being  transferred  to  another 
person  or  entity;  and 

(I)  The  obtaining  of  a  title  by  a  person  who  pays  state  and  local 
title  ad  valorem  tax  fees  on  a  motor  vehicle  and  subsequently 
moves  out  of  this  state  but  returns  and  applies  to  retitle  such 
vehicle  in  this  state. 

(16)  It  shall  be  unlawful  for  a  person  to  fail  to  obtain  a  title  for  and 
register  a  motor  vehicle  in  accordance  with  the  provisions  of  this 
chapter.  Any  person  who  knowingly  and  willfully  fails  to  obtain  a  title 
for  or  register  a  motor  vehicle  in  accordance  with  the  provisions  of 
this  chapter  shall  be  guilty  of  a  misdemeanor. 

(17)  Any  person  who  purchases  a  1963  through  1985  model  year 
motor  vehicle  for  which  such  person  obtains  a  title  shall  be  subject  to 
this  Code  section,  but  the  state  title  ad  valorem  tax  fee  shall  be  in  an 
amount  equal  to  .50  percent  of  the  fair  market  value  of  such  motor 
vehicle,  and  the  local  title  ad  valorem  tax  fee  shall  be  in  an  amount 
equal  to  .50  percent  of  the  fair  market  value  of  such  motor  vehicle. 

(e)  The  fair  market  value  of  any  motor  vehicle  subject  to  this  Code 
section  shall  be  appealable  in  the  same  manner  as  otherwise  authorized 
for  a  motor  vehicle  subject  to  ad  valorem  taxation  under  Code  Section 
48-5-450;  provided,  however,  that  the  person  appealing  the  fair  market 
value  shall  first  pay  the  full  amount  of  the  state  and  local  title  ad 
valorem  tax  prior  to  filing  any  appeal.  If  the  appeal  is  successful,  the 
amount  of  the  tax  owed  shall  be  recalculated  and,  if  the  amount  paid  by 
the  person  appealing  the  determination  of  fair  market  value  is  greater 
than  the  recalculated  tax  owed,  the  person  shall  be  promptly  given  a 
refund  of  the  difference. 

(f)  Beginning  in  2014,  on  or  before  January  31  of  each  year,  the 
department  shall  provide  a  report  to  the  chairpersons  of  the  House 
Committee  on  Ways  and  Means  and  the  Senate  Finance  Committee 
showing  the  state  and  local  title  ad  valorem  tax  fee  revenues  collected 
pursuant  to  this  chapter  and  the  motor  vehicle  ad  valorem  tax  proceeds 
collected  pursuant  to  Chapter  5  of  this  title  during  the  preceding 
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calendar  year.  (Code  1981,  §  48-5C-1,  enacted  by  Ga.  L.  2012,  p.  257, 
§  1-4/HB  386;  Ga.  L.  2013,  p.  7,  §  2/HB  266;  Ga.  L.  2013,  p.  32,  §  4/HB 
463;  Ga.  L.  2013,  p.  141,  §  48/HB  79;  Ga.  L.  2015,  p.  5,  §  48/HB  90;  Ga. 
L.  2015,  p.  1219,  §  23/HB  202;  Ga.  L.  2016,  p.  758,  §  3/SB  379;  Ga.  L. 
2016,  p.  864,  §  48/HB  737;  Ga.  L.  2017,  p.  499,  §  1/HB  340.) 


Delayed  effective  date.  —  Subpara¬ 
graphs  (a)(1)(C)  through  (a)(1)(E),  as  set 
out  above,  become  effective  January  1, 
2018.  For  versions  of  subparagraphs 
(a)(1)(C)  and  (a)(1)(D)  in  effect  until  Jan¬ 
uary  1,  2018,  see  the  2017  amendment 
note.  Until  January  1,  2018,  there  is  no 
subparagraph  (a)(1)(E). 

The  2015  amendments.  —  The  first 
2015  amendment,  effective  March  13, 
2015,  part  of  an  Act  to  revise,  modernize, 
and  correct  the  Code,  substituted  “Title 
40”  for  “this  title”  in  subparagraph 
(d)(15)(D).  The  second  2015  amendment, 
effective  January  1,  2016,  substituted  the 
present  provisions  of  subparagraph 
(c)(3)(A)  for  the  former  provisions,  which 
read:  “The  tag  agent  of  the  county  shall 
within  20  days  following  the  end  of  each 
calendar  month  allocate  and  distribute  to 
the  county  governing  authority  and  to 
municipal  governing  authorities,  the 
board  of  education  of  the  county  school 
district,  and  the  board  of  education  of  any 
independent  school  district  located  in 
such  county  an  amount  of  those  proceeds 
necessary  to  offset  any  reduction  in  ad 
valorem  tax  on  motor  vehicles  collected 
under  Chapter  5  of  this  title  in  the  taxing 
jurisdiction  of  each  governing  authority 
and  school  district  from  the  amount  of  ad 
valorem  taxes  on  motor  vehicles  collected 
under  Chapter  5  of  this  title  in  each  such 
governing  authority  and  school  district 
during  the  same  calendar  month  of  2012. 
This  reduction  shall  be  calculated  by  sub¬ 
tracting  the  amount  of  ad  valorem  tax  on 
motor  vehicles  collected  under  Chapter  5 
of  this  title  in  each  such  taxing  jurisdic¬ 
tion  from  the  amount  of  ad  valorem  tax  on 
motor  vehicles  collected  under  Chapter  5 
of  this  title  in  that  taxing  jurisdiction  in 
the  same  calendar  month  of  2012.  In  the 
event  that  the  local  title  ad  valorem  tax 
fee  proceeds  are  insufficient  to  fully  offset 
such  reduction  in  ad  valorem  taxes  on 
motor  vehicles,  the  tag  agent  shall  allo¬ 
cate  a  proportionate  amount  of  the  pro¬ 


ceeds  to  each  governing  authority  and  to 
the  board  of  education  of  each  such  school 
district,  and  any  remaining  shortfall  shall 
be  paid  from  the  following  month’s  local 
title  ad  valorem  tax  fee  proceeds.  In  the 
event  that  a  shortfall  remains,  the  tag 
agent  shall  continue  to  first  allocate  local 
title  ad  valorem  tax  fee  proceeds  to  offset 
such  shortfalls  until  the  shortfall  has  been 
fully  repaid;  and”;  and,  in  subdivision 
(c)(3)(B )(iii)( III),  substituted  “distributed 
in  such  county,  in  the  same  manner  as  ad 
valorem  tax  on  motor  vehicles  collected 
under  Chapter  5  of  this  title  in  the  taxing 
jurisdiction  of  each  governing  authority 
and  school  district  from  the  amount  of  ad 
valorem  taxes  on  motor  vehicles  collected 
under  Chapter  5  of  this  title  in  each  such 
governing  authority  and  school  district 
during  the  same  calendar  month  of  2012” 
for  “distributed  to  the  governing  body  of 
the  authority  created  by  local  Act  to  oper¬ 
ate  such  metropolitan  area  system  of  pub¬ 
lic  transportation”  at  the  end. 

The  2016  amendments.  —  The  first 
2016  amendment,  effective  July  1,  2016, 
in  subparagraph  (c)(3)(A),  in  the  first  sen¬ 
tence,  near  the  beginning  deleted  “and” 
preceding  “the  board”,  inserted  “,  the  wa¬ 
ter  and  sewerage  authority  for  which  the 
county  has  levied  an  ad  valorem  tax  in 
accordance  with  a  local  constitutional 
amendment,”,  near  the  middle  twice  sub¬ 
stituted  “governing  authority,  school  dis¬ 
trict,  and  water  and  sewerage  authority” 
for  “governing  authority  and  school  dis¬ 
trict”,  and,  in  the  fourth  sentence,  near 
the  end  substituted  “authority,  the  board 
of  education  of  each  such  school  district, 
the  water  and  sewerage  authority,”  for 
“authority  and  to  the  board  of  education  of 
each  such  school  district”.  The  second 
2016  amendment,  effective  May  3,  2016, 
part  of  an  Act  to  revise,  modernize,  and 
correct  the  Code,  substituted  “division  (ii) 
of  this  subparagraph”  for  “division 
(b)(l)(B)(ii)  of  this  Code  section”  at  the  end 
of  division  (b)(l)(B)(xv). 
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The  2017  amendment,  effective  Janu¬ 
ary  1,  2018,  deleted  “or”  at  the  end  of 
subparagraph  (a)(1)(C),  substituted  or” 
for  the  period  at  the  end  of  subparagraph 
(a)(1)(D),  and  added  subparagraph 

(a) (1)(E).  See  Editor’s  notes  for  applicabil¬ 
ity. 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2012,  the  first 
occurrence  of  subdivision  (b)(l)(B)(i)(II) 
was  redesignated  as  subdivision 

(b) (l)(B)(i)(I). 

Pursuant  to  Code  Section  28-9-5,  in 
2015,  “of”  was  inserted  preceding  “subpar¬ 
agraph  (A)”  in  subdivision  (d)(10)(B)(i). 

Editor’s  notes.  —  Ga.  L.  2013,  p.  32, 
§  5/HB  463,  not  codified  by  the  General 
Assembly,  provides,  in  part,  that  the 
amendment  to  this  Code  section  shall  be 
immediately  applied  to  relevant  fair  mar¬ 
ket  value  determinations.  The  Governor 
approved  this  Act  on  April  10,  2013. 

Ga.  L.  2013,  p.  141,  §  54(f)/HB  79,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  that:  “In  the  event  of  a  conflict 
between  a  provision  in  Sections  1  through 


53  of  this  Act  and  a  provision  of  another 
Act  enacted  at  the  2013  regular  session  of 
the  General  Assembly,  the  provision  of 
such  other  Act  shall  control  over  the  con¬ 
flicting  provision  in  Sections  1  through  53 
of  this  Act  to  the  extent  of  the  conflict.” 

Ga.  L.  2017,  p.  499,  §  2/HB  340,  not 
codified  by  the  General  Assembly,  pro¬ 
vides  that  this  Act  shall  apply  to  all  tax¬ 
able  years  beginning  on  or  after  January 
1,  2018. 

Administrative  rules  and  regula¬ 
tions.  —  Certificate  of  title  of  a  vehicle 
where  the  commissioner  is  not  satisfied  as 
to  the  ownership  and  bond,  Official  Com¬ 
pilation  of  the  Rules  and  Regulations  of 
the  State  of  Georgia,  Motor  Vehicle  Divi¬ 
sion,  Scrapped  vehicles  under  the  Motor 
Vehicles  Certificate  of  Title  Act, 
§  560-10-13-.04. 

State  and  local  title  ad  valorem  tax  fee, 
Official  Compilation  of  the  Rules  and  Reg¬ 
ulations  of  the  State  of  Georgia,  Depart¬ 
ment  of  Revenue,  Local  Government  Ser¬ 
vices  Division,  Chapter  560-11-14. 
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CHAPTER  6 


TAXATION  OF  INTANGIBLES 


Article  1  Sec. 

Real  Estate  Transfer  Tax 


Sec. 

48-6-1. 

48-6-2. 


48-6-3. 


48-6-4. 


48-6-5. 


48-6-6. 


48-6-7. 


48-6-8. 


48-6-9. 


48-6-10. 


Transfer  tax  rate. 

Exemption  of  certain  instru¬ 
ments,  deeds,  or  writings  from 
real  estate  transfer  tax;  re¬ 
quirement  that  consideration 
be  shown. 

Persons  required  to  pay  real 
estate  transfer  tax. 

Payment  of  tax  prerequisite  to 
filing  deed,  instrument,  or 
other  writing;  certification  of 
payment;  recording  certifica¬ 
tion  with  deed. 

Clerks  of  superior  courts  re¬ 
sponsible  for  tax  collecting; 
fees. 

Annual  report  of  tax  distribu¬ 
tion. 

Refund  of  erroneously  or  ille¬ 
gally  collected  tax;  procedure 
for  filing  claim;  action  for  re¬ 
fund  in  superior  court  upon  de¬ 
nial  of  claim;  manner  of  paying 
refund. 

Distribution  of  tax  revenues 
among  state  and  other  tax  ju¬ 
risdictions  and  districts. 
Failure  to  collect,  account  for, 
and  pay  over  tax  imposed  by 
article;  penalty. 

Evasion  of  tax  imposed  by  arti¬ 
cle;  penalty. 


48-6-63. 


48-6-64. 


48-6-65. 

48-6-66. 

48-6-67. 

48-6-68. 

48-6-69. 


48-6-70. 


Article  2 

Intangible  Personal  Property  Tax 

48-6-20  through  48-6-44.  [Repealed], 


Article  3 

Intangible  Recording  Tax 


48-6-72. 


48-6-60.  Definitions.  48-6-73. 

48-6-61.  Filing  instruments  securing 
long-term  notes;  procedure;  in¬ 
tangible  recording  tax;  rate; 
maximum  tax. 

48-6-62.  Certification  of  payment  of  tax; 


effect  of  filing  instrument  prior 
to  payment;  alternate  proce¬ 
dure  for  filing  new  or  modified 
note  secured  by  previously  re¬ 
corded  instrument. 

Ad  valorem  taxation  of 
short-term  notes  secured  by 
real  estate;  rate;  exemptions 
[Repealed], 

Tax  imposed  on  long-term  and 
short-term  notes  secured  by  re¬ 
alty  exclusive;  Code  section  not 
to  be  construed  as  income  tax 
exemption. 

Extension,  transfer,  assign¬ 
ment,  modification,  or  renewal 
of  instrument;  exemption  for 
amount  of  note  refinanced. 
Showing  correct  amount  and 
due  date  on  instruments  en¬ 
cumbering  or  conveying  real 
estate. 

Violation  of  Code  Section 
48-6-66;  penalty. 

Bond  for  title  in  absence  of  se¬ 
curity  deed;  recording  and  tax. 
Recording,  payment,  and  certi¬ 
fication  where  encumbered 
real  property  located  in  more 
than  one  county  or  located 
within  and  outside  state. 

Filing  and  payment  of  tax 
where  encumbered  real  prop¬ 
erty  located  outside  state  and 
secured  by  instrument  held  by 
resident. 

Determinations  by  commis¬ 
sioner  of  whether  tax  is  pay¬ 
able;  determinations  to  be  pub¬ 
lic  record;  effect  of  nonpayment 
in  reliance  on  determination. 
Collection  and  distribution  of 
revenues. 

Reports  and  distributions  by 
collecting  officer;  failure  to  dis¬ 
tribute  as  breach  of  duty  and 
bond;  commissions;  long-term 
notes  not  entered  on  property 
tax  digest. 
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Sec. 

48-6-74. 


48-6-75. 

48-6-76. 


48-6-77. 


Sec. 

Distribution  of  revenues  from 
intangible  recording  tax;  proce¬ 
dure  when  real  property  lo-  48-6-93. 
cated  in  more  than  one  county. 

Collection  procedures  in  ab¬ 
sence  of  collecting  officer. 

Procedure  for  protesting  intan¬ 
gible  recording  tax;  payment 
under  protest;  special  escrow 
fund;  filing  claim;  approval  or 
denial  by  commissioner;  action  48-6-94. 
for  refund. 

Failure  to  pay  intangible  re¬ 
cording  tax  bars  action  on  in-  48-6-95. 
debtedness;  removal  of  bar; 
penalty;  conditions  under 
which  penalty  waived;  acquisi¬ 
tion  of  instrument  by  holder 
exempt  from  tax. 


Article  4  48-6-96. 

Taxation  of  Financial  Institutions 


48-6-90.  Definitions. 

48-6-90.1.  Depository  financial  institu¬ 
tions  subject  to  state  and  local  48-6-97. 
taxation  as  business  corpora¬ 
tions. 

48-6-91.  Domestic  international  bank¬ 
ing  facilities;  place  of  business;  48-6-98. 
exemption  from  state  or  local 
tax,  license,  or  fee. 

48-6-92.  Taxation  of  banks  and  building 
and  loan  associations  under  ar¬ 


ticle  exclusive;  exception  [Re¬ 
pealed]  . 

Local  business  license  tax  on 
depository  financial  institu¬ 
tions;  tax  rate  based  on  Geor¬ 
gia  gross  receipts;  return  re¬ 
quired;  allocation  of  gross 
receipts;  tax  credited  against 
state  corporate  income  tax  lia¬ 
bility. 

Rate  of  taxation  of  moneyed 
capital  competing  with  na¬ 
tional  banks. 

Special  state  occupation  tax  on 
depository  financial  institu¬ 
tions;  tax  rate  based  on  Geor¬ 
gia  gross  receipts;  determining 
gross  receipts;  return  required; 
annual  report  of  commissioner; 
credits. 

Exemptions,  credits,  and  de¬ 
ductions  from  taxation  of  de¬ 
pository  financial  institutions 
filing  consolidated  returns 
with  parent  organization. 
Taxation  of  credit  unions;  leg¬ 
islative  intent  to  tax  state  and 
federally  chartered  credit 
unions  equally. 

Legislative  intent  to  tax  all  de¬ 
pository  financial  institutions 
equally;  interim  special  tax 
limitation  for  savings  and  loan 
associations. 


RESEARCH  REFERENCES 

ALR.  —  Taxation  of  intangible  property  that  corporation  is  not  actually  engaged  in 
of  foreign  corporation  having  chief  place  of  or  carrying  on  business  for  which  it  was 
business  in  the  state,  104  ALR  806.  incorporated,  124  ALR  1109. 

Tax  on  corporations  as  affected  by  fact 

ARTICLE  1 

REAL  ESTATE  TRANSFER  TAX 

JUDICIAL  DECISIONS 

Real  estate  transfer  tax  is  not  a  tax  owner  of  the  property  or  against  the  spe- 
on  the  property  as  such,  as  is  the  ad  cific  property.  Rather,  it  is  an  excise  tax  on 
valorem  tax  which  is  charged  against  the  transactions  involving  the  sale  of  prop- 
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erty.  City  of  Columbus  v.  Ronald  A.  Ed¬ 
wards  Constr.  Co.,  155  Ga.  App.  502,  271 
S.E.2d  643  (1980). 

Real  estate  transfer  tax  does  not 
preempt  builder-contractor’s  license 
tax.  - —  Real  estate  transfer  tax  does  not 
preempt  city’s  gross  receipts  tax,  which  is 
a  license  tax  required  by  city  ordinance  as 
a  condition  precedent  before  a 
builder-contractor  can  carry  on  everyday 
business.  City  of  Columbus  v.  Ronald  A. 
Edwards  Constr.  Co.,  155  Ga.  App.  502, 
271  S.E.2d  643  (1980). 

City  gross  receipts  tax  is  not  special 
law  covering  subject  already  covered 


by  general  law.  —  City’s  gross  receipts 
tax  is  distinguishable  from  the  real  estate 
transfer  tax,  which  is  imposed  on  every 
transferor  of  real  property  on  each  indi¬ 
vidual  sale  of  such  property,  regardless  of 
whether  the  transferor  has  a  license  to 
sell  real  property  and  regardless  of 
whether  such  transferor  is  subject  to  a 
gross  receipts  tax,  and  hence  is  not  a 
special  law  for  which  provision  has  been 
made  by  an  existing  general  law.  City  of 
Columbus  v.  Ronald  A.  Edwards  Constr. 
Co.,  155  Ga.  App.  502,  271  S.E.2d  643 
(1980). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  opinions 
under  former  Code  1933,  Ch.  92-8  are 
included  in  the  annotations  for  this  arti¬ 
cle. 

Exemption  of  transactions  to  which 
national  bank  a  party.  —  Real  estate 
transfer  tax  cannot  be  levied  on  any  trans¬ 
action  to  which  a  national  bank  is  a  party. 
National  banks  are  still  instrumentalities 
of  the  United  States  government  which, 
together  with  all  of  the  government’s 
agencies  and  instrumentalities,  is  im¬ 
mune  from  state  taxation  unless  Congress 
consents  to  such  taxation.  1968  Op.  Att’y 
Gen.  No.  68-360  (decided  under  former 
Code  1933,  Ch.  92-8). 

Applicability  to  property  acquired 
by  Department  of  Transportation.  — 
Tax  on  transfer  of  real  property  does  not 
apply  to  property  acquired  by  the  Depart¬ 
ment  of  Transportation  under  the  author¬ 


ity  of  Ga.  L.  1973,  p.  947,  §  1  (see  now 
O.C.G.A.  Art.  1,  Ch.  3,  T.  32).  1974  Op. 
Att’y  Gen.  No.  U74-56  (decided  under  for¬ 
mer  Code  1933,  Ch.  92-8). 

Taxation  of  exchange  of  realty.  — 
Real  estate  transactions  which  involve  an 
exchange  of  realty  and  in  which  no  cash  or 
monetary  consideration  changes  hands 
are  subject  to  the  transfer  tax.  1968  Op. 
Att’y  Gen.  No.  68-71  (decided  under  for¬ 
mer  Code  1933,  Ch.  92-8). 

Basis  for  computation  of  tax  on 
long-term  lease.  —  Computation  of  the 
real  estate  transfer  tax  on  a  long-term 
lease  is  based  on  the  consideration  (rent) 
when  it  is  definite  in  amount,  or  may  be 
definitely  determined  and  on  the  value  of 
the  interest  conveyed  when  the  consider¬ 
ation  is  indefinite  or  is  left  open  to  be  fixed 
by  future  contingencies.  1968  Op.  Att’y 
Gen.  No.  68-519  (decided  under  former 
Code  1933,  Ch.  92-8). 


RESEARCH  REFERENCES 


ALR.  —  Life  insurance  as  affecting 
transfer  or  succession  tax,  63  ALR  394;  92 
ALR  943;  118  ALR  324;  150  ALR  1268. 

“Business  situs”  for  purposes  of  prop¬ 
erty  taxation  of  intangibles  in  state  other 
than  domicile  of  owner,  143  ALR  361. 


Computation  of  tax  upon  conveyance  to 
mortgagee  upon  foreclosure,  or  upon  di¬ 
rect  conveyance  by  mortgagor  to  mort¬ 
gagee,  73  ALR2d  157. 


48-6-1.  Transfer  tax  rate. 


There  is  imposed  a  tax  at  the  rate  of  $1.00  for  the  first  $1,000.00  or 
fractional  part  of  $1,000.00  and  at  the  rate  of  10(2  for  each  additional 


834 


48-6-1 


TAXATION  OF  INTANGIBLES 


48-6-1 


$100.00  or  fractional  part  of  $100.00  on  each  deed,  instrument,  or  other 
writing  by  which  any  lands,  tenements,  or  other  realty  sold  is  granted, 
assigned,  transferred,  or  otherwise  conveyed  to  or  vested  in  the  pur¬ 
chaser  or  purchasers,  or  any  other  person  or  persons  by  his  or  their 
direction,  when  the  consideration  or  value  of  the  interest  or  property 
conveyed  (exclusive  of  the  value  of  any  lien  or  encumbrance  existing 
prior  to  the  sale  and  not  removed  by  the  sale)  exceeds  $100.00.  (Ga.  L. 
1967,  p.  788,  §  1;  Ga.  L.  1971,  p.  266,  §  1;  Code  1933,  §  91A-3001, 
enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1998,  p.  1012,  §  1.) 


Editor’s  notes.  —  The  1998  amend¬ 
ment  was  contingent  on  approval  of  the 
constitutional  amendment  (Ga.  L.  1998,  p. 
1684)  creating  the  Land,  Water,  Wildlife, 
and  Recreation  Heritage  Fund  which  was 
defeated  at  the  November,  1998,  general 
election  and  was  not  given  effect. 

Administrative  rules  and  regula¬ 
tions.  —  Substantive  regulations,  Official 
Compilation  of  the  Rules  and  Regulations 
of  the  State  of  Georgia,  Department  of 
Revenue,  Local  Government  Services  Di¬ 
vision,  Chapter  560-11-2. 


Intangible  recording  tax,  Official  Com¬ 
pilation  of  the  Rules  and  Regulations  of 
the  State  of  Georgia,  Department  of  Rev¬ 
enue,  Local  Government  Services  Divi¬ 
sion,  Chapter  560-11-8. 

Law  reviews.  —  For  article  surveying 
developments  in  Georgia  local  govern¬ 
ment  law  from  mid- 1980  through 
mid-1981,  see  33  Mercer  L.  Rev.  187 
(1981).  For  article  surveying  develop¬ 
ments  in  Georgia  real  property  law  from 
mid- 1980  through  mid-1981,  see  33  Mer¬ 
cer  L.  Rev.  219  (1981). 


JUDICIAL  DECISIONS 


Nature  of  tax.  —  Intangible  tax  im¬ 
posed  by  O.C.G.A.  §  48-6-61  is  analogous 
to  the  real  estate  transfer  tax  imposed  by 
O.C.G.A.  §  48-6-1,  both  being  based  on 
increments  in  the  value  of  the  instrument 
being  recorded  and  being  calculated  in  the 
same  manner.  Bankers  Trust  Co.  v.  Jack- 
son,  236  Ga.  App.  490,  512  S.E.2d  378 
(1999). 

Real  estate  tax  is  an  excise  tax  on  trans¬ 
actions  involving  the  sale  of  property. 
Bankers  Trust  Co.  v.  Jackson,  236  Ga. 
App.  490,  512  S.E.2d  378  (1999). 

Because  Georgia’s  ad  valorem  taxation 
scheme  is  contained  in  its  own  chapter, 
entirely  separate  from  the  chapter  that 
describes  the  real  estate  transfer  tax,  the 
definition  of  taxable  property  in  O.C.G.A. 
§  48-5-3  did  not  support  an  argument 
regarding  the  nature  of  the  transfer  tax  in 
O.C.G.A.  §  48-6-1  et  seq.  Athens-Clarke 
County  Unified  Gov’t  v.  Fed.  Hous.  Fin. 
Agency,  No.  5:12-CV-355  (MTT),  2013  U.S. 
Dist.  LEXIS  68225  (M.D.  Ga.  May  14, 
2013). 

Recordation  of  deed  and  effect  as 
notice  when  tax  not  paid.  —  Warranty 


deed  which  shows  on  the  deed’s  face  both 
that  the  deed  was  for  a  consideration  in 
excess  of  $100.00,  and  that  no  tax  has 
been  paid  is  not  entitled  to  be  recorded  nor 
can  such  a  deed  serve  as  constructive 
notice  to  a  later  buyer.  Higdon  v.  Gates, 
238  Ga.  105,  231  S.E.2d  345  (1976). 

Municipal  Electric  Authority  of 
Georgia  is  exempt  from  the  transfer 
tax  imposed  by  this  statute.  Thompson 
v.  Municipal  Elec.  Auth.,  238  Ga.  19,  231 
S.E.2d  720  (1976). 

Florida  public  authority  not  enti¬ 
tled  to  exemption.  —  Florida  public  au¬ 
thority’s  action  under  O.C.G.A. 
§  48-6-7(b),  protesting  the  denial  by  the 
Revenue  Commissioner  of  the  State  of 
Georgia  of  the  authority’s  request  for  a 
refund  of  real  estate  transfer  tax,  paid 
pursuant  to  O.C.G.A.  §  48-6-1,  was  de¬ 
nied  when  it  was  found  that  the  exemp¬ 
tion  provided  in  O.C.G.A.  §  48-6-2(a)(3) 
did  not  apply  to  the  out-of-state  public 
authority;  the  commissioner’s  determina¬ 
tion  that  the  exemption  did  not  apply  to 
such  an  entity  was  entitled  to  deference 
pursuant  to  the  principles  of  O.C.G.A. 
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§  48-2-12.  Hicks  v.  Fla.  State  Bd.  of 
Admin.,  265  Ga.  App.  545,  594  S.E.2d  745 
(2004). 

Federal  mortgage  companies  ex¬ 
empt.  —  Exemptions  from  state  taxation 
in  12  U.S.C.  §§  1452(e),  1723a(c)(2),  and 
4617(j)(2)  apply  to  specific  entities,  not 
property,  and  include  excise  taxes;  thus, 
imposition  of  Georgia’s  real  estate  trans¬ 
fer  tax,  O.C.G.A.  §  48-6-1  et  seq.,  on  these 
federal  mortgage  companies’  real  estate 
transactions  in  Georgia  was  precluded. 
Athens-Clarke  County  Unified  Gov’t  v. 
Fed.  Hous.  Fin.  Agency,  No.  5:12-CV-355 
(MTT),  2013  U.S.  Dist.  LEXIS  68225 
(M.D.  Ga.  May  14,  2013). 


Exemption  of  Fannie  Mae,  Freddie  Mac, 
and  the  Federal  Housing  Finance  Agency 
from  “all  taxation”  applies  to  Georgia’s 
real  estate  transfer  tax  and  the  exception 
allowing  taxation  of  real  property  does  not 
extend  to  transfer  taxes,  which  are  excise 
taxes  and  not  taxes  imposed  on  the  prop¬ 
erty  itself.  Montgomery  County  Comm’n  v. 
Fed.  Hous.  Fin.  Agency,  776  F.3d  1247 
(11th  Cir.  2015). 

Cited  in  Gibson  v.  Dismuke,  171  Ga. 
App.  78,  318  S.E.2d  666  (1984); 

O.P.D.I.-U.S.,  Inc.  v.  Collins,  193  Ga.  App. 
454,  388  S.E.2d  49  (1989);  CC  Office 
Assocs.  v.  DeKalb  County,  219  Ga.  App. 
101,  464  S.E.2d  243  (1995). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Conveyances  pursuant  to  AT&T  di¬ 
vestiture.  —  Conveyances  of  real  estate 
from  Southern  Bell  to  Southern  States, 
Southeast,  and  AT&T  Information  Sys¬ 
tems,  Inc.  in  connection  with  the  divesti¬ 
ture  of  AT&T  are  subject  to  the  Georgia 
real  estate  transfer  tax.  1983  Op.  Att’y 
Gen.  No.  83-81. 

Easements  acquired  by  public  util¬ 
ities  through  condemnation.  —  Real 
estate  transfer  tax  applies  to  easements 
acquired  by  public  utilities  through  con¬ 
demnation.  1998  Op.  Att’y  Gen.  No.  98-19. 

Exemption  of  transactions  to  which 
political  subdivision  is  party.  —  Stat¬ 
ute  does  not  specifically  impose  a  tax  on 
transactions  in  which  a  political  subdivi¬ 
sion  is  a  party.  Accordingly,  when  a  polit¬ 
ical  subdivision  is  a  party,  it  is  not  subject 
to  the  transfer  tax.  The  other  party  is  not 
subject  to  the  tax  on  the  transaction  since, 
when  the  party  primarily  liable  for  the  tax 
is  not  subject  to  it,  the  tax  cannot  be 
imposed  on  the  party  secondarily  liable. 
1968  Op.  Att’y  Gen.  No.  68-65. 

National  banks,  regardless  of  the  lo¬ 
cation  of  their  principal  offices,  are  subject 
to  the  documentary  tax  imposed  by  Ga.  L. 
1967,  p.  788  (see  now  O.C.G.A.  Art.  1,  Ch. 
6,  T.  48).  1970  Op.  Att’y  Gen.  No.  70-52. 

Foreclosure  is  a  sale  and  is  subject  to 
the  transfer  tax.  1968  Op.  Att’y  Gen.  No. 
68-67. 

Deed  given  in  lieu  of  foreclosure  is 
a  sale.  —  Transaction  involving  a  deed 
from  a  mortgagor  to  a  mortgagee  in  lieu  of 


foreclosure  is  subject  to  Ga.  L.  1967,  p.  788 
(see  now  O.C.G.A.  Art.  1,  Ch.  6,  T.  48). 
1968  Op.  Att’y  Gen.  No.  68-89. 

Deed  from  the  administrator  of  an 
intestate  estate  to  the  heirs  of  the 
intestate  is  not  a  taxable  transfer  under 
Ga.  L.  1967,  p.  788  (see  now  O.C.G.A.  Art. 
1,  Ch.  6,  T.  48).  1969  Op.  Att’y  Gen.  No. 
69-225. 

Deed  of  gift.  —  Statute  applies  only  to 
realty  sold,  and  a  deed  of  gift  is  not  a  sale. 
1968  Op.  Att’y  Gen.  No.  68-67. 

Estate  for  years.  —  Real  estate  trans¬ 
fer  tax  is  applicable  to  conveyance  of  an 
estate  for  years.  1968  Op.  Att’y  Gen.  No. 
68-474. 

Lease  may  be  subject  to  the  trans¬ 
fer  tax  when  the  lease  may  be  construed 
to  convey  an  interest  in  realty.  1968  Op. 
Att’y  Gen.  No.  68-157. 

Person  holding  a  contract  permit¬ 
ting  the  person  to  cut  and  remove 
timber  during  a  stated  period  is  obli¬ 
gated  to  pay  ad  valorem  taxes  on  the 
standing  timber  as  the  person’s  interest 
therein  may  appear  on  January  1  of  the 
tax  year.  A  contract  to  remove  timber  is  in 
the  nature  of  a  deed  rather  than  a  lease. 
1973  Op.  Att’y  Gen.  No.  U73-96. 

Cemetery  deed  not  taxable.  —  Cem¬ 
etery  deed  for  interment  rights  is  only  an 
easement  in  the  soil  for  the  purpose  of  the 
grant.  Since  an  easement  in  land  is  a  mere 
license  and  does  not  convey  an  interest  in 
land,  no  land  has  been  sold  and  no  real 
estate  transfer  tax  is  due.  1968  Op.  Att’y 
Gen.  No.  68-78. 
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Exchange  of  corporate  stocks.  — 

Tax  is  due  when  stock  of  one  corporation  is 
exchanged  for  property  of  another,  even 
when  both  are  owned  by  the  same  people. 
1969  Op.  Att’y  Gen.  No.  69-515. 

When  promissory  note  secured  by 
deed  is  an  encumbrance  existing  at 
time  of  sale.  —  Promissory  note  secured 
by  a  deed  to  secure  debt  given  as  part  of 


the  consideration  in  a  sale  of  real  estate  is 
a  lien  or  encumbrance  remaining  on  the 
property  at  the  time  of  sale  within  the 
meaning  of  this  statute,  when  such  prom¬ 
issory  note  and  deed  to  secure  debt  are 
executed  and  delivered  prior  to  the  deliv¬ 
ery  of  the  warranty  deed  by  the  vendor  to 
the  purchaser.  1968  Op.  Att’y  Gen.  No. 
68-203. 


RESEARCH  REFERENCES 


C.J.S.  —  85  C.J.S.,  Taxation,  §  1813  et  gage,  and  those  unsecured,  as  regards 
seq.  property  taxation  or  exemption  there- 

ALR.  —  Discrimination  between  notes  from,  129  ALR  682. 
or  obligations  secured  by  real  estate  mort- 

48-6-2.  Exemption  of  certain  instruments,  deeds,  or  writings 
from  real  estate  transfer  tax;  requirement  that  consid¬ 
eration  be  shown. 


(a)  The  tax  imposed  by  Code  Section  48-6-1  shall  not  apply  to: 

(1)  Any  instrument  or  writing  given  to  secure  a  debt; 

(2)  Any  deed  of  gift; 

(3)  Any  deed,  instrument,  or  other  writing  to  which  any  of  the 
following  is  a  party:  the  United  States;  this  state;  any  agency,  board, 
commission,  department,  or  political  subdivision  of  either  the  United 
States  or  this  state;  any  public  authority;  or  any  nonprofit  public 
corporation; 

(4)  Any  lease  of  lands,  tenements,  standing  timber,  or  other  realty 
or  any  lease  of  any  estate,  interest,  or  usufruct  in  any  lands, 
tenements,  standing  timber,  or  other  realty; 

(5)  Any  transfer  of  real  estate  between  a  husband  and  wife  in 
connection  with  a  divorce  case; 

(6)  Any  order  for  year’s  support  awarding  an  interest  in  real 
property  as  provided  in  former  Code  Section  53-5-11  as  such  existed 
on  December  31,  1997,  if  applicable,  or  Code  Section  53-3-11; 

(7)  Any  deed  issued  in  lieu  of  foreclosure  if  the  deed  issued  in  lieu 
of  foreclosure  is  for  a  purchase  money  deed  to  secure  debt  that  has 
been  in  existence  and  properly  executed  and  recorded  for  a  period  of 
12  months  prior  to  the  recording  of  the  deed  in  lieu  of  foreclosure; 

(7.1)  The  deed  from  the  debtor  to  the  first  transferee  at  a  foreclo¬ 
sure  sale; 

(8)  Transfer  of  property  which  is  acquired  as  provided  in  Code 
Sections  32-3-2  and  32-3-3; 
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(8.1)  Any  deed  that  seeks  to  return  any  property  sold  at  a  tax  sale 
back  to  the  defendant  in  fi.  fa.; 

(9)  Any  deed  of  assent  or  distribution  by  an  executor,  administra¬ 
tor,  guardian,  trustee,  or  custodian;  any  deed  or  other  instrument 
carrying  out  the  exercise  of  a  power  of  appointment;  and  any  other 
instrument  transferring  real  estate  to  or  from  a  fiduciary;  provided, 
however,  that  the  exemption  provided  under  this  paragraph  shall 
apply  only  if  the  transfer  is  without  valuable  consideration; 

(10)  Any  deed,  instrument,  or  other  writing  which  effects  a  divi¬ 
sion  of  real  property  among  joint  tenants  or  tenants  in  common  if  the 
transaction  does  not  involve  any  consideration  other  than  the  divi¬ 
sion  of  the  property;  and 

(11)(A)  Any  deed,  instrument,  or  other  writing  through  which 
real  property  is  transferred  from  one  or  more  individual  owners  to 
a  corporation,  partnership,  or  other  entity  if  the  individual  owner 
or  owners  of  the  real  property  also  have  a  majority  ownership 
interest  in  the  corporation,  partnership,  or  other  entity  to  which 
the  property  is  transferred;  or 

(B)  Any  deed,  instrument,  or  other  writing  through  which  real 
property  is  transferred  from  a  corporation,  partnership,  or  other 
entity  to  one  or  more  individuals  if  the  individual  or  individuals  to 
whom  the  property  is  transferred  also  have  a  majority  ownership 
interest  in  the  corporation,  partnership,  or  other  entity  by  which 
the  property  is  transferred. 

(b)  In  order  to  exercise  any  exemption  provided  in  this  Code  section, 
the  total  consideration  of  the  transfer  for  real  and  personal  property 
conveyed  shall  be  shown  on  the  form  prescribed  in  subsection  (c)  of  Code 
Section  48-6-4.  (Ga.  L.  1967,  p.  788,  §  3;  Ga.  L.  1968,  p.  1102,  §  1;  Ga. 
L.  1969,  p.  109,  §  1;  Ga.  L.  1975,  p.  782,  §  1;  Ga.  L.  1976,  p.  1059,  §  3; 
Ga.  L.  1977,  p.  680,  §  1;  Code  1933,  §  91A-3003,  enacted  by  Ga.  L. 
1978,  p.  309,  §  2;  Ga.  L.  1979,  p.  5,  §  52A;  Ga.  L.  1980,  p.  491,  §  2;  Ga. 
L.  1984,  p.  936,  §  1;  Ga.  L.  1991,  p.  965,  §  1;  Ga.  L.  1996,  p.  736,  §  1; 
Ga.  L.  1998,  p.  128,  §  48;  Ga.  L.  2003,  p.  874,  §  1;  Ga.  L.  2006,  p.  770, 
§  7/SB  585;  Ga.  L.  2011,  p.  752,  §  48/HB  142;  Ga.  L.  2015,  p.  1219, 
§  24/HB  202.) 


The  2015  amendment,  effective  Janu¬ 
ary  1,  2016,  substituted  “for  real  and 
personal  property  conveyed  shall  be 
shown  on  the  form  prescribed  in  subsec¬ 
tion  (c)  of  Code  Section  48-6-4”  for  “shall 
be  shown”  at  the  end  of  subsection  (b). 

Editor’s  notes.  —  Ga.  L.  2006,  p.  770, 
§  8/SB  585,  not  codified  by  the  General 


Assembly,  provides  the  amendment  by 
that  Act  shall  apply  to  all  executions 
transferred  on  or  after  July  1,  2006,  and 
executions  transferred  prior  to  July  1, 
2006,  shall  not  be  affected. 

Law  reviews.  —  For  annual  survey  of 
administrative  law,  see  56  Mercer  L.  Rev. 
31  (2004). 
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JUDICIAL  DECISIONS 


Florida  public  authority  not  enti¬ 
tled  to  exemption.  —  Florida  public  au¬ 
thority’s  action  under  O.C.G.A. 
§  48-6-7(b),  protesting  the  denial  by  the 
Revenue  Commissioner  of  the  State  of 
Georgia  of  its  request  for  a  refund  of  real 
estate  transfer  tax,  paid  pursuant  to 
O.C.G.A.  §  48-6-1,  was  denied  since  it 
was  found  that  the  exemption  provided  in 
O.C.G.A.  §  48-6-2(a)(3)  did  not  apply  to 


the  out-of-state  public  authority;  the  Com¬ 
missioner’s  determination  that  the  ex¬ 
emption  did  not  apply  to  such  an  entity 
was  entitled  to  deference  pursuant  to  the 
principles  of  O.C.G.A.  §  48-2-12.  Hicks  v. 
Fla.  State  Bd.  of  Admin.,  265  Ga.  App. 
545,  594  S.E.2d  745  (2004). 

Cited  in  Quality  Foods,  Inc.  v. 
Smithberg,  288  Ga.  App.  47,  653  S.E.2d 
486  (2007). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Conveyance  of  right  of  way  to  De¬ 
partment  of  Transportation.  —  Con¬ 
veyance  of  property  as  a  right  of  way  by 
the  urban  renewal  agency  of  a  city  to  the 
State  Highway  Department  (now  Depart¬ 
ment  of  Transportation)  is  not  subject  to 
the  real  estate  transfer  tax.  1969  Op.  Att’y 
Gen.  No.  69-145. 

Exemption  of  deeds  to  which  direc¬ 
tor  of  veterans  service  is  party.  — 

Deeds  in  which  the  administrator  of  vet¬ 
erans  affairs  (now  director  of  veterans 
service)  is  either  the  grantor  or  the 
grantee  are  not  subject  to  taxation.  1968 
Op.  Att’y  Gen.  No.  68-72. 

Exemption  of  deeds  under  power  of 
sale  by  director  of  veterans  service.  — 
Deeds  under  power  of  sale  by  the  admin- 

RESEARCH 

C.J.S.  —  84  C.J.S.,  Taxation,  §  264  et 
seq.  85  C.J.S.,  Taxation,  §  1815. 

ALR.  —  Validity  of  tax  on  land  trust 
certificates,  100  ALR  804. 

Discrimination  between  notes  or  obliga¬ 
tions  secured  by  real  estate  mortgage,  and 
those  unsecured,  as  regards  property  tax¬ 
ation  or  exemption  therefrom,  129  ALR 
682. 

Gift  tax,  133  ALR  986;  141  ALR  452;  60 
ALR2d  1304. 

48-6-3.  Persons  required  to  pay 


istrator  of  veterans  affairs  (now  director  of 
veterans  service)  as  attorney-in-fact  for  a 
mortgagor  who  has  obtained  a  direct  loan 
are  not  subject  to  taxation  under  Ga.  L. 
1967,  p.  788  (see  now  O.C.G.A.  Art.  1,  Ch. 
6,  T.  48)  if  the  property  is  bid  in  by  the 
administrator  (now  director).  1968  Op. 
Att’y  Gen.  No.  68-72. 

Person  holding  a  contract  permit¬ 
ting  person  to  cut  and  remove  timber 
during  a  stated  period  is  obligated  to 
pay  ad  valorem  taxes  on  the  standing 
timber  as  the  person’s  interest  therein 
may  appear  on  January  1  of  the  tax  year. 
A  contract  to  remove  timber  is  in  the 
nature  of  a  deed  rather  than  a  lease.  1973 
Op.  Att’y  Gen.  No.  U73-96. 

REFERENCES 

Power  to  remit,  release,  or  compromise 
tax  claim,  28  ALR2d  1425. 

Presumption  of  consideration  from  rev¬ 
enue  stamps  on  deed,  51  ALR2d  1004. 

Valuation  of  gift  property  for  purposes 
of  gift  tax,  60  ALR2d  1304. 

Legislative  power  to  exempt  from  taxa¬ 
tion  property,  purposes,  or  uses  additional 
to  those  specified  in  constitution,  61 
ALR2d  1031. 

real  estate  transfer  tax. 


The  tax  imposed  by  Code  Section  48-6-1  shall  be  paid  by  the  person 
who  executes  the  deed,  instrument,  or  other  writing  or  by  the  person  for 
whose  use  or  benefit  the  deed,  instrument,  or  other  writing  is  executed. 
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(Ga.  L.  1967,  p.  788,  §  2;  Code  1933,  §  91A-3002,  enacted  by  Ga.  L. 
1978,  p.  309,  §  2.) 

OPINIONS  OF  THE  ATTORNEY  GENERAL 


When  deed  granted  by  federal 
agency  is  exempt,  grantee  also  ex¬ 
empt.  —  When  a  deed  from  the  secretary 
of  housing  and  urban  development  to  an 
individual  or  corporation,  which  deed  con¬ 
veys  real  property  which  previously  has 


been  acquired  under  mortgage  insurance, 
is  not  taxable  to  the  federal  agency,  the 
grantee,  who  is  secondarily  responsible, 
would  not  be  liable  for  the  tax  on  the 
exempt  transaction.  1968  Op.  Att’y  Gen. 
No.  68-37. 


RESEARCH  REFERENCES 


C.J.S.  —  85  C.J.S.,  Taxation,  §  1820.  other  than  domicile  of  owner,  143  ALR 
ALR.  —  “Business  situs”  for  purposes  of  361. 
property  taxation  of  intangibles  in  state 

48-6-4.  Payment  of  tax  prerequisite  to  filing  deed,  instrument, 
or  other  writing;  certification  of  payment;  recording 
certification  with  deed. 


(a)  It  is  the  intent  of  the  General  Assembly  that  the  tax  imposed  by 
this  article  be  paid  to  the  clerk  of  the  superior  court  or  his  or  her  deputy, 
and  that  the  actual  consideration  of  real  and  personal  property  con¬ 
veyed  shall  be  shown  separately  on  the  form  prescribed  in  subsection  (c) 
of  this  Code  section,  prior  to  and  as  a  prerequisite  to  the  filing  for  record 
of  any  deed,  instrument,  or  other  writing  described  in  Code  Section 
48-6-1. 

(b)  No  deed,  instrument,  or  other  writing  described  in  Code  Section 
48-6-1  shall  be  filed  for  record  or  recorded  in  the  office  of  the  clerk  of  the 
superior  court  or  filed  for  record  or  recorded  in  or  on  any  other  official 
record  of  this  state  or  of  any  county  until  the  tax  imposed  by  this  article 
has  been  paid  and  until  the  actual  consideration  of  real  and  personal 
property  conveyed  has  been  shown  separately  on  the  form  prescribed  in 
subsection  (c)  of  this  Code  section;  provided,  however,  that  any  such 
deed,  instrument,  or  other  writing  filed  or  recorded  which  would 
otherwise  constitute  constructive  notice  shall  constitute  such  notice 
whether  or  not  such  tax  was  in  fact  paid. 

(c)  The  amount  of  tax  to  be  paid  on  a  deed,  instrument,  or  other 
writing  shall  be  determined  on  the  basis  of  written  disclosure  of  the 
actual  consideration  of  the  interest  in  the  property  granted,  assigned, 
transferred,  or  otherwise  conveyed.  The  disclosure  of  the  amount  of  tax 
and  the  actual  consideration  shall  be  made  on  a  form  or  in  electronic 
format  prescribed  by  the  commissioner  and  provided  by  the  clerk  of  the 
superior  court.  By  the  fifteenth  day  of  the  month  following  the  month 
the  deed,  instrument,  or  other  writing  is  recorded,  a  physical  or 
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electronic  copy  of  each  disclosure  shall  be  forwarded  or  made  available 
electronically  to  the  state  auditor  and  to  the  tax  commissioner  and  the 
board  of  tax  assessors  in  the  county  where  the  deed,  instrument,  or 
other  writing  is  recorded. 

(d)  Upon  payment  of  the  correct  amount  of  tax,  the  clerk  of  the 
superior  court  or  his  or  her  deputy  shall  enter  upon  or  attach  to  the 
deed,  instrument,  or  other  writing  a  certification  of  the  fact  that  the  tax 
as  imposed  by  this  article  has  been  paid,  the  date,  and  the  amount  of 
the  tax.  The  certification  shall  be  signed  by  the  clerk  or  deputy  clerk 
receiving  the  tax.  The  certification  may  also  be  attested  to  electronically 
by  the  clerk  or  deputy  clerk  in  such  manner  as  may  be  prescribed  by  the 
commissioner. 

(e)  The  certificate  entered  upon  or  attached  physically  or  electroni¬ 
cally  to  the  deed,  instrument,  or  other  writing  shall  be  recorded  with 
the  deed,  instrument,  or  other  writing  and  shall  be  in  the  physical  or 
electronic  form  required  by  the  commissioner.  In  each  case,  however, 
the  certificate  shall  bear  the  signature  of  the  clerk  or  his  or  her  deputy. 
The  certificate  may  be  relied  upon  by  subsequent  purchasers  or  lenders 
as  evidence  that  the  proper  tax  has  been  paid.  In  the  event  any  deed, 
instrument,  or  other  writing  upon  which  tax  is  imposed  by  this  article 
is  required  to  be  recorded  in  more  than  one  county,  the  required  tax 
shall  be  prorated  among  all  applicable  counties  and  the  amount  paid  to 
the  clerk  or  his  or  her  deputy  of  the  county  in  which  the  deed, 
instrument,  or  other  writing  is  recorded  shall  be  that  proportion  of  the 
total  tax  due  calculated  by  applying  the  ratio  of  the  value  of  the  real 
property  in  such  county  as  it  bears  to  the  total  value  of  the  real 
properties  in  all  counties  described  in  the  deed,  instrument,  or  other 
writing  to  the  total  tax  due.  Such  proportions  shall  be  calculated 
pursuant  to  the  most  recently  determined  fair  market  valuations  of  the 
property  as  determined  by  the  county  board  of  tax  assessors.  All  such 
values  shall  be  disclosed  on  the  face  of  the  deed,  instrument,  or  other 
writing  or,  alternatively,  may  be  submitted  in  the  form  of  an  affidavit  by 
the  holder  presenting  the  deed,  instrument,  or  other  writing  for 
recording.  The  original  or  a  duplicate  original  executed  copy  or  coun¬ 
terpart  of  such  deed,  instrument,  or  other  writing  shall  be  presented  for 
recording  in  all  counties  in  which  the  real  property  is  located,  and  the 
clerk  or  the  clerk’s  deputy  of  each  county  may  rely  upon  the  sworn 
original  or  a  duplicate  original  certification  of  values  in  determining  the 
amount  of  tax  due  and  payable  in  that  county  and  collect  such  portion 
of  the  tax  imposed  by  Code  Section  48-6-1  and  enter  the  same  upon  the 
deed,  instrument,  or  other  writing.  (Ga.  L.  1967,  p.  788,  §  5;  Ga.  L. 
1971,  p.  266,  §  3;  Code  1933,  §  91A-3005,  enacted  by  Ga.  L.  1978,  p. 
309,  §  2;  Ga.  L.  1983,  p.  725,  §  1;  Ga.  L.  1990,  p.  1843,  §  1;  Ga.  L.  2003, 
p.  874,  §  2;  Ga.  L.  2010,  p.  526,  §  1/HB  1192;  Ga.  L.  2015,  p.  1219, 
§  25/HB  202.) 
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The  2015  amendment,  effective  Janu¬ 
ary  1,  2016,  in  subsection  (a),  inserted 
and  that  the  actual  consideration  of  real 
and  personal  property  conveyed  shall  be 
shown  separately  on  the  form  prescribed 
in  subsection  (c)  of  this  Code  section,”  in 
the  middle;  in  subsection  (b),  inserted 
“and  until  the  actual  consideration  of  real 
and  personal  property  conveyed  has  been 
shown  separately  on  the  form  prescribed 
in  subsection  (c)  of  this  Code  section”  in 


the  middle;  and,  in  subsection  (c),  substi¬ 
tuted  “actual  consideration  of  the  inter¬ 
est”  for  “consideration  or  value  of  the 
interest”  in  the  first  sentence,  and  in¬ 
serted  “of  the  amount  of  tax  and  the  actual 
consideration”  near  the  beginning  of  the 
second  sentence. 

Law  reviews.  —  For  annual  survey  of 
law  on  real  property,  see  62  Mercer  L.  Rev. 
283  (2010). 


JUDICIAL  DECISIONS 


Recordation  of  deed  and  effect  as 
notice  when  tax  not  paid.  —  Warranty 
deed  which  shows  on  the  deed’s  face  both 
that  the  deed  was  for  a  consideration  in 
excess  of  $100.00,  and  that  no  tax  has 
been  paid  is  not  entitled  to  be  recorded  nor 


can  such  a  deed  serve  as  constructive 
notice  to  a  later  buyer.  Higdon  v.  Gates, 
238  Ga.  105,  231  S.E.2d  345  (1976). 

Cited  in  Five  Star  Partners  v.  Vincent 
Netherlands  Properties,  169  Bankr.  994 
(Bankr.  N.D.  Ga.  1994). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Confidentiality  of  tax  information. 

—  Information  obtained  from  real  estate 
transfer  tax  forms  and  included  on  county 
tax  assessors’  property  record  cards  is  not 
confidential.  1990  Op.  Att’y  Gen.  No. 
U90-25. 

Access  to  tax  disclosure  forms  not 
limited  to  officials  of  state  or  political 


subdivisions.  —  It  is  not  the  intention  of 
the  General  Assembly  to  deny  to  federal 
internal  revenue  agents,  or  to  all  tax  ad¬ 
ministrators  other  than  those  employed 
by  either  the  Department  of  Revenue  or 
Georgia’s  political  subdivisions,  access  to 
real  estate  transfer  tax  disclosure  forms. 
1976  Op.  Att’y  Gen.  No.  U76-48. 


RESEARCH  REFERENCES 


C.J.S.  —  85  C.J.S.,  Taxation,  §  1820. 
ALR.  —  Discrimination  in  state  taxa¬ 
tion  of  national  banks  or  national  bank 
shares,  87  ALR  846. 

Tax  on  bank  stock  as  payable  out  of 


assets  of  insolvent  bank  or  trust  company, 
87  ALR  1018. 

“Business  situs”  for  purposes  of  prop¬ 
erty  taxation  of  intangibles  in  state  other 
than  domicile  of  owner,  143  ALR  361. 


48-6-5.  Clerks  of  superior  courts  responsible  for  tax  collecting; 
fees. 


(a)  Each  clerk  of  the  superior  court  shall  be  responsible  for  collecting 
the  tax  provided  in  this  article.  Each  clerk  may  affix  certificates  to  the 
deeds,  instruments,  or  other  writings  with  respect  to  which  a  tax  is 
required  to  be  paid  pursuant  to  this  article.  Each  clerk  shall  also 
perform  the  duties  provided  in  this  article. 

(b)  In  the  performance  of  the  duties  imposed  by  this  article,  each 
clerk  of  the  superior  court  shall  be  entitled  to  a  fee  in  addition  to  all 
other  fees  provided  by  law  of  50$  for  each  deed,  instrument,  or  other 
writing  with  respect  to  which  a  tax  is  required  to  be  paid  as  provided  in 
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this  article  and  filed  for  record  and  recorded  in  the  county  in  which  the 
clerk  of  the  court  holds  office.  The  fee  shall  be  withheld  from  the  funds 
received  in  payment  of  the  tax.  Fees  withheld  by  a  clerk  shall  be 
distributed  as  follows: 

(1)  In  the  event  the  clerk  withholding  the  fees  is  compensated  on  a 
salary  basis,  the  amount  of  the  fees  withheld  shall  be  paid  into  the 
treasury  of  the  county;  or 

(2)  In  the  event  the  clerk  is  not  compensated  on  a  salary  basis,  the 
amount  of  the  fees  withheld  shall  be  retained  by  the  clerk  as 
compensation  for  the  duties  performed  under  this  article.  (Ga.  L. 
1967,  p.  788,  §  4;  Ga.  L.  1971,  p.  266,  §  2;  Code  1933,  §  91A-3004, 
enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  2003,  p.  874,  §  3.) 

OPINIONS  OF  THE  ATTORNEY  GENERAL 


General  Assembly  did  not  contemplate 
the  creation  of  an  employer-employee 
relationship  between  the  department  and 
clerks  of  the  superior  courts  in  Ga.  L.  1967,  p. 
788  (see  now  O.C.G.A.  Art.  1,  Ch.  6,  T.  48). 
1969  Op.  Att’y  Gen.  No.  69-168. 


Clerks  of  the  superior  courts  and  staff 
may  not  elect  to  come  under  the  Em¬ 
ployees’  Retirement  System  of  Georgia  by 
virtue  of  Ga.  L.  1967,  p.  788  (see  now 
O.C.G.A.  Art.  1,  Ch.  6,  T.  48).  1969  Op.  Att’y 
Gen.  No.  69-168. 


RESEARCH  REFERENCES 


C.J.S.  —  21  C.J.S.,  Courts,  §  338  et 
seq.  85  C.J.S.,  Taxation,  §  1124. 

48-6-6.  Annual  report  of  tax  distribution. 

Within  60  days  of  the  end  of  each  calendar  year,  the  clerk  of  the 
superior  court  shall  file  with  the  commissioner  a  report  showing  the 
total  amount  of  tax  distributed  among  the  state,  county,  and  munici¬ 
palities  during  the  preceding  calendar  year.  (Ga.  L.  1967,  p.  788,  §  8; 
Code  1933,  §  91A-3006,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L. 
2003,  p.  874,  §  4.) 


RESEARCH  REFERENCES 
C.J.S.  —  21  C.J.S.,  Courts,  §  342. 

48-6-7.  Refund  of  erroneously  or  illegally  collected  tax;  proce¬ 
dure  for  filing  claim;  action  for  refund  in  superior  court 
upon  denial  of  claim;  manner  of  paying  refund. 


(a)  In  any  case  in  which  the  clerk  of  superior  court  erroneously  or 
illegally  collects  the  tax  imposed  by  this  article  and  remits  the  tax  to  the 
commissioner,  the  taxpayer  from  whom  the  tax  was  collected  may  file  a 
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claim  for  refund  with  the  commissioner  at  any  time  within  one  year 
after  the  date  of  collection.  Each  claim  for  refund  shall  be  made  in 
writing  and  shall  be  accompanied  by  evidence  supporting  the  claim  that 
the  collection  was  erroneous  or  illegal.  The  commissioner  or  his  dele¬ 
gate  shall  consider  the  information  contained  in  the  taxpayer’s  claim 
for  refund  and  other  available  information,  shall  approve  or  disapprove 
the  claim,  and  shall  notify  the  taxpayer  of  the  decision. 

(b) (1)  A  taxpayer  whose  claim  for  a  refund  is  denied  by  the  commis¬ 
sioner  or  the  commissioner’s  delegate  or  with  respect  to  whose  claim 
no  decision  is  rendered  by  the  commissioner  or  the  commissioner’s 
delegate  within  one  year  from  the  date  of  filing  the  claim  shall  have 
the  right  to  bring  an  action  for  a  refund  in  the  superior  court  of  the 
county  where  the  disputed  tax  was  originally  collected  or  in  the 
Georgia  Tax  Tribunal  in  accordance  with  Chapter  13A  of  Title  50.  The 
taxpayer  shall  bring  the  action  for  refund  against  the  clerk  of 
superior  court  of  the  county  which  collected  the  disputed  tax.  The 
commissioner  in  the  commissioner’s  official  capacity  shall  be  made  a 
party  defendant  to  the  action  in  order  that  the  interests  of  the  state 
may  be  represented  in  the  action.  The  Attorney  General  shall 
represent  both  defendants  in  the  action.  If  it  is  determined  in  the 
action  that  an  amount  claimed  by  the  taxpayer  was  erroneously  or 
illegally  collected,  the  taxpayer  shall  be  entitled  to  judgment  against 
the  defendant  clerk  of  the  superior  court  in  the  clerk’s  official  capacity 
for  the  amount  erroneously  or  illegally  collected,  without  interest  to 
the  date  of  judgment. 

(2)  No  action  for  refund  shall  be  brought  after  the  expiration  of  60 
days  from  the  date  of  denial  of  the  taxpayer’s  claim  for  refund  by  the 
commissioner. 

(3)  For  the  purposes  of  this  Code  section,  a  failure  by  the  commis¬ 
sioner  to  grant  or  deny  the  taxpayer’s  claim  for  refund  within  the 
one-year  period  shall  constitute  a  constructive  denial  of  the  claim. 

(c)  If  a  claim  for  refund  is  allowed  by  the  commissioner  as  provided 
in  subsection  (a)  of  this  Code  section  or  if  the  taxpayer  obtains  a  final 
judgment  as  provided  in  subsection  (b)  of  this  Code  section,  the 
commissioner  shall  refund  the  amount  erroneously  or  illegally  collected 
from  funds  remitted  by  the  clerk  of  superior  court  who  collected  the  tax. 
The  refund  shall  be  paid  and  charged  in  the  same  proportion  that  the 
disputed  tax  was  originally  distributed  by  the  commissioner  as  pro¬ 
vided  in  this  article.  (Ga.  L.  1971,  p.  266,  §  4;  Code  1933,  §  91A-3007, 
enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  2012,  p.  318,  §  8/HB  100.) 

Editor’s  notes.  —  Ga.  L.  2012,  p.  318,  “Sections  1  through  14  of  this  Act  shall 
§  16(b)/HB  100,  not  codified  by  the  Gen-  become  effective  on  January  1,  2013,  pro- 
eral  Assembly,  provides,  in  part,  that:  vided  that  cases  pending  on  January  1, 
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2013,  shall  continue  to  be  governed  by  the 
law  in  effect  on  December  31,  2012,  until 
the  conclusion  of  the  case.” 

Law  reviews.  —  For  article  on  the 
2012  amendment  of  this  Code  section,  see 
29  Ga.  St.  U.  L.  Rev.  70  (2012). 


For  note  as  to  the  voluntary  payment 
doctrine  in  Georgia,  see  16  Ga.  L.  Rev.  893 
(1982). 


JUDICIAL  DECISIONS 


Florida  public  authority  not  enti¬ 
tled  to  exemption.  —  Florida  public  au¬ 
thority’s  action  under  O.C.G.A. 
§  48-6-7(b),  protesting  the  denial  by  the 
Revenue  Commissioner  of  the  State  of 
Georgia  of  its  request  for  a  refund  of  real 
estate  transfer  tax,  paid  pursuant  to 
O.C.G.A.  §  48-6-1,  was  denied  since  it 
was  found  that  the  exemption  provided  in 


O.C.G.A.  §  48-6-2(a)(3)  did  not  apply  to 
the  out-of-state  public  authority;  the  Com¬ 
missioner’s  determination  that  the  ex¬ 
emption  did  not  apply  to  such  an  entity 
was  entitled  to  deference  pursuant  to  the 
principles  of  O.C.G.A.  §  48-2-12.  Hicks  v. 
Fla.  State  Bd.  of  Admin.,  265  Ga.  App. 
545,  594  S.E.2d  745  (2004). 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State 
and  Local  Taxation,  §  965  et  seq. 

C.J.S.  —  85  C.J.S.,  Taxation,  §  1049  et 
seq. 

ALR.  —  Retrospective  operation  of  stat¬ 
ute  enlarging  or  shortening  period  for 
claim  of  tax  refund,  163  ALR  778. 


When  right  to  refund  of  state  or  local 
taxes  accrues,  within  statute  limiting 
time  for  applying  for  refund,  46  ALR2d 
1350. 

Recovery  of  tax  paid  on  exempt  prop¬ 
erty,  25  ALR4th  186. 


48-6-8.  Distribution  of  tax  revenues  among  state  and  other  tax 
jurisdictions  and  districts. 


At  least  once  every  30  days,  all  revenues  derived  from  the  tax 
imposed  by  this  article  shall  be  distributed  among  the  state  and 
municipalities  in  which  the  real  property  is  situated  and  the  county  in 
which  the  real  property  is  situated  in  the  same  proportion  that 
revenues  derived  from  the  taxes  imposed  by  Article  3  of  this  chapter  are 
divided.  If  the  real  property  is  situated  in  more  than  one  county,  the 
appropriate  portion  of  the  tax  shall  be  equitably  divided  among  the 
counties  by  the  clerk  of  the  superior  court.  (Ga.  L.  1967,  p.  788,  §  9; 
Code  1933,  §  91A-3008,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L. 
1996,  p.  117,  §  2;  Ga.  L.  1996,  p.  130,  §  2;  Ga.  L.  1997,  p.  523,  §  1;  Ga. 
L.  2003,  p.  874,  §  5.) 


Editor’s  notes.  —  Ga.  L.  1996,  p.  130, 
§  9,  not  codified  by  the  General  Assembly, 
provides  that  the  1996  amendment  en¬ 
acted  by  that  Act  becomes  effective  on 
January  1,  1997,  and  shall  be  applicable 
to  all  taxable  years  beginning  on  or  after 
January  1,  1996,  upon  the  ratification  of 
House  Resolution  734  (Ga.  L.  1996,  p. 


1665)  at  the  November,  1996,  general  elec¬ 
tion;  if  such  resolution  is  not  ratified,  the 
amendment  shall  not  become  effective 
and  shall  stand  repealed  on  January  1, 
1997.  In  1996,  House  Resolution  734  was 
ratified  and  this  Code  section  became  ef¬ 
fective. 

Ga.  L.  1996,  p.  117,  §  9,  provides  that 
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the  Act  shall  not  repeal  any  provision  of 
Ga.  L.  1996,  p.  130  if  Ga.  L.  1996,  p.  130  is 
passed  at  the  1996  regular  session  of  the 
General  Assembly,  becomes  law,  and  be¬ 
comes  effective. 

Ga.  L.  1996,  p.  130,  §  9,  not  codified  by 
the  General  Assembly,  provides,  in  part, 


that  the  provisions  of  the  Act  shall  not 
repeal  but  shall  supersede  and  control 
over  any  conflicting  provisions  of  any 
other  Act  enacted  at  the  1996  regular 
session,  including,  but  not  limited  to,  Ga. 
L.  1996,  p.  117. 


RESEARCH  REFERENCES 


C.J.S.  —  81A  C.J.S.,  States,  §  392  et 
seq. 

48-6-9.  Failure  to  collect,  account  for,  and  pay  over  tax  imposed 
by  article;  penalty. 

(a)  It  shall  be  unlawful  for  any  person  required  by  this  article  to 
collect,  account  for,  and  pay  over  any  tax  imposed  by  this  article 
willfully  to  fail  to  collect  or  truthfully  account  for  and  pay  over  the  tax. 

(b)  Any  person  who  violates  subsection  (a)  of  this  Code  section  shall 
be  guilty  of  a  misdemeanor.  (Ga.  L.  1967,  p.  788,  §  10;  Code  1933, 
§  91A-9914,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

RESEARCH  REFERENCES 


C.J.S.  —  85  C.J.S.,  Taxation,  §  1148. 

48-6-10.  Evasion  of  tax  imposed  by  article;  penalty. 

(a)  It  shall  be  unlawful  for  any  person  willfully  to  evade  or  defeat  in 
any  manner  any  tax  imposed  by  this  article  or  the  payment  of  such  tax. 

(b)  Any  person  who  violates  subsection  (a)  of  this  Code  section  shall 
be  guilty  of  a  misdemeanor.  (Ga.  L.  1967,  p.  788,  §  11;  Code  1933, 
§  91A-9915,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

ARTICLE  2 

INTANGIBLE  PERSONAL  PROPERTY  TAX 


Editor’s  notes.  —  This  article  con¬ 
sisted  of  Code  Sections  48-6-20  through 
48-6-26,  48-6-26.1,  48-6-27  through 

48-6-44,  and  was  based  on  Ga.  L.  1937-38, 
Ex.  Sess.,  p.  156,  §§  1-6,  8,  10,  11,  13;  Ga. 
L.  1937-38,  Ex.  Sess.,  p.  170,  §  1;  Code 
1882,  §  798;  Civil  Code  1895,  §  762;  Civil 
Code  1910,  §  998;  Ga.  L.  1913,  p.  122,  §  1; 
Ga.  L.  1919,  p.  82,  §  1;  Code  1933, 
§  92-201;  Ga.  L.  1937-38,  Ex.  Sess.,  p.  156, 
§§  1-4,  7;  Ga.  L.  1939,  p.  100,  §  1;  Ga.  L. 


1943,  p.  105,  §  1;  Ga.  L.  1943,  p.  348,  §  1; 
Ga.  L.  1946,  p.  12,  §  1;  Ga.  L.  1947,  p. 
1183,  §§  1,  2;  Ga.  L.  1949,  p.  1050,  §§  1,  2; 
Ga.  L.  1950,  p.  74,  §  1;  Ga.  L.  1953, 
Jan. -Feb.  Sess.,  p.  453,  §  1;  Ga.  L.  1953, 
Nov.-Dee.  Sess.,  p.  379,  §§  1,  2;  Ga.  L. 
1955,  p.  262,  §  1;  Ga.  L.  1964,  p.  715,  §  1; 
Ga.  L.  1965,  p.  182,  §  1;  Ga.  L.  1973,  p. 
924,  §§  2,3;  Ga.  L.  1973,  p.  934,  §  1;  Ga.  L. 
1976,  p.  405,  §§  1,  3;  Code  1933, 
§§  91A-3101-91A-3121,  91A-3123, 
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91A-3124,  91A-9916,  enacted  by  Ga.  L. 
1978,  p.  309,  §  2;  Ga.  L.  1979,  p.  5, 
§§  54-56,  58;  Ga.  L.  1980,  p.  332,  §§  1-3; 
Code  1933,  §  91A-3125,  enacted  by  Ga.  L. 
1980,  p.  332,  §  4;  Ga.  L.  1983,  p.  1350, 
§§  1-3;  Ga.  L.  1986,  p.  679,  §§  1-4;  Ga.  L. 

1987,  p.  191,  §  9;  Ga.  L.  1987,  p.  266, 
§§  1-3;  Ga.  L.  1988,  p.  13,  §  48;  Ga.  L. 

1988,  p.  1404,  §  1;  Ga.  L.  1990,  p.  8,  §  48; 
Ga.  L.  1990,  p.  1353,  §  1;  Code  1981, 
§  48-6-26.1,  enacted  by  Ga.  L.  1990,  p. 
1483,  §  2;  Ga.  L.  1990,  p.  1483,  §  3;  Ga.  L. 
1992,  p.  1183,  §  1;  Ga.  L.  1993,  p.  1647,  §  2; 
Ga.  L.  1996,  p.  130,  §  3;  Ga.  L.  1996,  p. 
181  §  1. 

Ga.  L.  1996,  p.  117,  §  9,  provides  that 
the  Act  shall  not  repeal  any  provision  of 
Ga.  L.  1996,  p.  130  if  Ga.  L.  1996,  p.  130  is 
passed  at  the  1996  regular  session  of  the 


General  Assembly,  becomes  law,  and  be¬ 
comes  effective. 

Ga.  L.  1996,  p.  130,  §  3,  repeals  and 
reserves  this  article  effective  on  January 
1,  1997,  applicable  to  all  taxable  years 
beginning  on  or  after  January  1,  1996, 
upon  the  ratification  of  House  Resolution 
734  (Ga.  L.  1996,  p.  1665)  at  the  Novem¬ 
ber,  1996,  general  election;  if  such  resolu¬ 
tion  is  not  ratified,  the  repeal  shall  not 
become  effective  and  shall  stand  repealed 
on  January  1,  1997.  House  Resolution  734 
was  ratified  in  1996.  Ga.  L.  1996,  p.  130, 
§  9,  provides,  in  part,  that  the  provisions 
of  the  Act  shall  not  repeal  but  shall  super¬ 
sede  and  control  over  any  conflicting  pro¬ 
visions  of  any  other  Act  enacted  at  the 
1996  regular  session,  including,  but  not 
limited  to,  Ga.  L.  1996,  p.  117. 


48-6-20  through  48-6-44. 

Reserved.  Repealed  by  Ga.  L.  1996,  p.  117,  §  6,  effective  March  21, 
1996. 


ARTICLE  3 

INTANGIBLE  RECORDING  TAX 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Applicability  of  refund  provisions. 

—  Ga.  L.  1937-38,  Ex.  Sess.,  p.  77,  §  34 
(see  now  O.C.G.A.  §  48-2-35),  which  au¬ 
thorizes  a  refund  procedure  whether  paid 


voluntarily  or  involuntarily,  applies  only 
to  taxes  paid  to  the  state  and  has  no 
application  to  the  recording  tax.  1960-61 
Op.  Att’y  Gen.  p.  521. 


RESEARCH  REFERENCES 


Am.  Jur.  2d.  —  72  Am.  Jur.  2d,  State  property  taxation  of  intangibles  in  state 
and  Local  Taxation,  §§  569,  586,  587.  other  than  domicile  of  owner,  143  ALR 
ALR.  —  “Business  situs”  for  purposes  of  361. 


48-6-60.  Definitions. 


As  used  in  this  article,  the  term: 

(1)  “Collecting  officer”  means  the  clerk  of  the  superior  court  of  the 
county;  provided,  however,  that  in  each  county  of  this  state  having  a 
population  of  50,000  or  less  according  to  the  United  States  decennial 
census  of  1990  or  any  future  such  census,  at  the  discretion  of  the  clerk 
of  the  superior  court  of  the  county,  “collecting  officer”  may  mean  the 
tax  collector  or  tax  commissioner  of  the  county. 
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(2)  “Instrument”  or  “security  instrument”  means  any  written  doc¬ 
ument  presented  for  recording  for  the  purpose  of  conveying  or 
creating  a  lien  or  encumbrance  on  real  estate  for  the  purpose  of 
securing  a  long-term  note  secured  by  real  estate. 

(3)  “Long-term  note  secured  by  real  estate”  means  any  note  repre¬ 
senting  credits  secured  by  real  estate  by  means  of  mortgages,  deeds 
to  secure  debt,  purchase  money  deeds  to  secure  debt,  bonds  for  title, 
or  any  other  form  of  security  instrument,  when  any  part  of  the 
principal  of  the  note  falls  due  more  than  three  years  from  the  date  of 
the  note  or  from  the  date  of  any  instrument  executed  to  secure  the 
note  and  conveying  or  creating  a  lien  or  encumbrance  on  real  estate 
for  such  purpose. 

(4)  “Short-term  note  secured  by  real  estate”  means  any  note  which 
would  be  a  long-term  note  secured  by  real  estate  were  it  not  for  the 
fact  that  the  whole  of  the  principal  of  the  note  falls  due  within  three 
years  from  the  date  of  the  note  or  from  the  date  of  any  instrument 
executed  to  secure  the  note.  (Ga.  L.  1953,  Nov.-Dee.  Sess.,  p.  379,  §  3; 
Code  1933,  §  91A-3201,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L. 
1990,  p.  1843,  §  4;  Ga.  L.  1994,  p.  1767,  §  1;  Ga.  L.  1998,  p.  1656, 
§  1.) 


Cross  references.  —  Mortgages,  con¬ 
veyances  to  secure  debt,  and  liens,  T.  44, 
C.  14. 

Administrative  rules  and  regula¬ 
tions.  —  Intangible  recording  tax,  Official 
Compilation  of  the  Rules  and  Regulations 
of  the  State  of  Georgia,  Department  of 
Revenue,  Local  Government  Services  Di¬ 
vision,  Chapter  560-11-8. 


Law  reviews.  —  For  comment,  “If  It 
Quacks  Like  a  Duck:  In  Light  of  Today’s 
Financial  Environment,  Should  Credit 
Unions  Continue  to  Enjoy  Tax  Exemp¬ 
tions?,”  see  28  Ga.  St.  U.  L.  Rev.  1367 
(2012). 


JUDICIAL  DECISIONS 


In  taxing  intangibles,  this  state  rec¬ 
ognizes  a  distinction  between  bonds 
and  notes  secured  by  real  estate,  in 

that  the  tax  on  bonds  is  at  a  different  rate 
from  the  tax  on  long-term  notes  secured 
by  real  estate.  Cosgro  v.  Quinn,  219  Ga. 
272,  133  S.E.2d  343  (1963). 

Credit  card  debt  did  not  fit  the  defini¬ 
tion  of  a  long  term  note  secured  by  real 
estate.  In  re  Felker,  181  Bankr.  1017 
(Bankr.  M.D.  Ga.  1995). 

Renewal  of  pre-existing  note.  —  Re¬ 
newal  of  a  pre-existing  note  is  a  new  note 
and  does  not  become  a  long  term  note  by 
piecing  together,  in  serial  fashion,  all 


pre-existing  and  subsequent  notes  for  the 
purposes  of  O.C.G.A.  §  48-6-77. 
NationsBank  v.  Tucker,  231  Ga.  App.  622, 
500  S.E.2d  378  (1998). 

No  statutory  authority  for  right  of 
appeal.  —  There  is  no  statutory  authority 
that  gives  an  appellant  a  right  of  direct 
appeal  from  a  review  by  the  superior  court 
of  the  state  revenue  commissioner’s  denial 
of  a  refund  of  an  intangible  recording  tax. 
Bankers  Trust  Co.  v.  Jackson,  236  Ga. 
App.  490,  512  S.E.2d  378  (1999). 

Cited  in  Moister  v.  Citizens  Trust  Bank 
(In  re  Truitt),  11  Bankr.  15  (Bankr.  N.D. 
Ga.  1981). 
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Constitutionality.  —  Intangible  prop¬ 
erty  tax  on  long-term  notes  secured  by 
real  estate  is  not  unconstitutional.  1970 
Op.  Att’y  Gen.  No.  70-56. 

Legislative  intent  as  to  taxation  of 
bonds  and  long-term  notes.  —  It  is 
clearly  the  legislative  intent  of  Ga.  L. 
1953,  Nov.-Dee.  Sess.,  p.  379,  §§  3  and  4 
(see  now  O.C.G.A.  §§  48-6-60  and 
48-6-61)  to  tax  long-term  notes  at  a  rate 
different  from  that  on  bonds.  The  defini¬ 
tion  of  “long-term  notes”  is  possibly  broad 
enough  to  include  bonds  and  would  possi¬ 
bly  include  bonds  were  it  not  for  the  fact 
that  Ga.  L.  1953,  Nov.-Dee.  Sess.,  p.  379, 
§  2  (see  now  O.C.G.A.  §  48-6-23)  imposes 
a  different  annual  tax  on  bonds.  1957  Op. 
Att’y  Gen.  p.  300. 

Distribution  of  tax  based  on  prop¬ 
erty  location.  —  Distribution  of  the  in¬ 
tangibles  tax  levied  under  Ga.  L.  1953, 
Nov.-Dee.  Sess.,  p.  379  (see  now  O.C.G.A. 
Arts.  2  and  3,  Ch.  6,  T.  48)  will  be  based 
solely  on  the  location  of  the  property. 
1954-56  Op.  Att’y  Gen.  p.  581. 

How  short-term  and  long-term 
notes  distinguished.  —  Note  secured  by 
real  estate  is  to  be  classified  as  a 
short-term  note  or  a  long-term  note  as  of 
the  time  of  the  note’s  execution,  according 
to  the  maturity  date  stated  therein.  The 
note  remains  in  this  classification  as  long 
as  the  note  remains  outstanding,  notwith¬ 
standing  that  the  indulgence  of  the  credi¬ 
tor  allows  the  indebtedness  to  extend  be¬ 
yond  a  three-year  period.  If  the  creditor 
takes  a  renewal  note  in  payment  thereof, 
the  renewal  note  is  to  be  classified  accord¬ 
ing  to  the  note’s  own  terms  and  without 
regard  to  the  period  of  indebtedness  under 
the  original  note.  1960-61  Op.  Att’y  Gen. 
p.  519. 

Whether  instrument  is  bond  or 
long-term  note  is  a  fact  question.  — 

Determination  of  whether  an  instrument 
is  a  bond  or  a  long-term  loan  secured  by 
real  estate  for  purposes  of  determining 
which  intangibles  tax  provisions  shall  ap¬ 
ply  is  a  fact  question.  1954-56  Op.  Att’y 
Gen.  p.  772. 

Length  of  period  rather  than  num¬ 
ber  of  notes  determines  classification 
of  notes.  —  Intent  of  this  statute  is  to 


impose  a  tax  upon  the  entire  long-term 
debt  secured  by  real  estate.  It  is  not  a  tax 
upon  the  mortgage,  but  a  tax  upon  the 
principal  amount  of  the  long-term  debt  as 
evidenced  by  the  notes.  If  the  debt  secured 
by  the  real  estate  and  evidenced  by  the 
loan  deed  is  in  the  form  of  a  series  of  notes 
payable  in  staggered  annual  dates  over  a 
long-term  period  rather  than  one  note 
payable  in  a  series  of  annual  installments, 
the  holder  of  such  series  of  notes  maturing 
at  staggered  terms  cannot,  by  this  separa¬ 
tion  of  the  single  debt  into  several  notes, 
escape  the  intangible  tax  imposed  by  this 
statute  on  those  notes  falling  due  in  less 
than  three  years.  1954-56  Op.  Att’y  Gen. 
p.  773. 

When  notes  secured  by  real  estate 
are  all  part  of  a  single  transaction 
representing  one  loan,  some  payable 
within  three  years  and  some  payable  after 
a  longer  period,  the  notes  are  all  to  be 
considered  long-term  notes  secured  by 
real  estate  and  taxable  within  the  mean¬ 
ing  of  this  statute.  1962  Op.  Att’y  Gen.  p. 
531. 

Mortgage  to  secure  a  sublease 
agreement  is  a  long-term  note  secured  by 
real  estate  within  the  meaning  of  this 
statute.  1962  Op.  Att’y  Gen.  p.  527. 

Sales  contract  for  purchase  of  a 
house  and  lot  is  a  long-term  note  secured 
by  real  estate  within  the  meaning  of  this 
statute.  1963-65  Op.  Att’y  Gen.  p.  272. 

Taxation  of  long-term  notes  on 
which  taxes  not  paid  due  to  former 
exception.  —  There  is  no  obligation  on 
banking  associations  currently  holding 
long-term  notes  upon  which  no  recording 
taxes  have  been  paid,  due  to  the  former 
exception  for  banking  associations,  to  pay 
the  recording  tax  on  previously  recorded 
deeds.  1975  Op.  Att’y  Gen.  No.  75-125. 

Notes  held  by  nonresidents  when 
not  secured  by  realty  nor  connected 
with  business.  —  Notes  held  by  a  non¬ 
resident,  which  notes  are  not  secured  by 
real  estate  nor  connected  with  any  busi¬ 
ness  done  in  Georgia,  are  not  subject  to  ad 
valorem  taxation  in  this  state;  mere  notice 
of  promissory  notes  creating  no  lien  on 
property  is  not  subject  to  being  recorded. 
1970  Op.  Att’y  Gen.  No.  U70-52. 
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Long-term  notes  secured  by  real  es-  posed  by  Ga.  L.  1953,  Nov.-Dee.  Sess.,  p. 
tate  held  by  the  Georgia  Develop-  379  (see  now  O.C.G.A.  Arts.  2  and  3,  Ch.  6, 
ment  Authority  are  public  property  so  as  T.  48).  1973  Op.  Att’y  Gen.  No.  U73-40. 
to  be  exempt  from  intangible  taxes  im- 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  71  Am.  Jur.  2d,  State 
and  Local  Taxation,  §  519. 

48-6-61.  Filing  instruments  securing  long-term  notes;  proce¬ 
dure;  intangible  recording  tax;  rate;  maximum  tax. 

Every  holder  of  a  long-term  note  secured  by  real  estate  shall,  within 
90  days  from  the  date  of  the  instrument  executed  to  secure  the  note, 
record  the  security  instrument  in  the  county  in  which  is  located  the  real 
estate  conveyed  or  encumbered  or  upon  which  a  hen  is  created  to  secure 
the  note  and  shall  present,  prior  to  presenting  the  instrument  to  the 
clerk  of  superior  court  for  recording,  the  security  instrument  to  the 
collecting  officer  of  the  county  in  which  the  real  estate  is  located.  The 
collecting  officer  shall  determine  from  the  face  of  the  security  instru¬ 
ment  the  date  of  execution  of  the  instrument,  the  maturity  date  of  the 
note,  and  the  principal  amount  of  the  note.  There  is  imposed  on  each 
instrument  an  intangible  recording  tax  at  the  rate  of  $1.50  for  each 
$500.00  or  fraction  thereof  of  the  face  amount  of  the  note  secured  by  the 
recording  of  the  security  instrument.  The  collecting  officer  shall  collect 
the  tax  due  on  the  security  instrument  from  the  holder  of  the  instru¬ 
ment;  provided,  however,  the  holder  may  pass  on  the  amount  of  such 
tax  to  the  borrower  or  mortgagor  but  the  amount  of  such  tax  passed  to 
the  borrower  or  mortgagor  shall  not  be  considered  or  treated  as  part  of 
any  finance  charge  imposed  by  the  holder  in  connection  with  the  loan 
transaction.  If  the  security  instrument  reflects  an  amount  greater  than 
the  principal  amount  of  the  note  and,  at  the  time  the  security  instru¬ 
ment  is  presented  for  recording,  the  holder  of  the  note  also  presents  for 
recording  with  the  security  instrument  said  holder’s  sworn  statement 
itemizing  the  principal  amount  of  the  note  and  the  other  charges 
included  within  the  amount  shown  on  the  face  of  the  security  instru¬ 
ment,  the  collecting  officer  shall  determine  the  principal  amount  of  the 
note  from  the  sworn  statement.  The  maximum  amount  of  any  intangi¬ 
ble  recording  tax  payable  as  provided  in  this  Code  section  with  respect 
to  any  single  note  shall  be  $25,000.00.  (Ga.  L.  1953,  Nov.-Dee.  Sess.,  p. 
379,  §  4;  Ga.  L.  1955,  p.  288,  §  1;  Ga.  L.  1977,  p.  635,  §  1;  Code  1933, 
§  91A-3202,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1981,  p.  1857, 
§  33;  Ga.  L.  1990,  p.  1843,  §  4;  Ga.  L.  1994,  p.  1767,  §  2;  Ga.  L.  1995, 
p.  224,  §  1.) 
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JUDICIAL  DECISIONS 


Section  is  constitutional.  —  Statute 
is  a  proper  and  constitutional  exercise  of 
the  state’s  right  to  tax  the  transactions 
described  therein.  Columbia  Bank  for 
Coops,  v.  Blackmon,  232  Ga.  344,  206 
S.E.2d  424  (1974). 

Scope  of  state’s  power  to  levy  this 
tax.  —  Reach  of  this  taxing  power  by  the 
state  may  extend  to  objects  of  the  taxation 
beyond  the  borders  of  the  state  to  tax  such 
intangible  property  of  nonresidents  if  it  is 
derived  from  or  is  used  as  an  incident  of 
property  owned  or  a  business  conducted 
by  such  nonresident  or  the  nonresident’s 
agent  in  this  state.  Columbia  Bank  for 
Coops,  v.  Blackmon,  232  Ga.  344,  206 
S.E.2d  424  (1974). 

It  is  the  conduct  of  business  in  this 
state  which  furnishes  the  taxable 
connection,  not  merely  the  location  of  an 
office  in  this  state.  Columbia  Bank  for 
Coops,  v.  Blackmon,  232  Ga.  344,  206 
S.E.2d  424  (1974). 

Taxable  situs  must  be  in  Georgia.  — 

For  this  state  to  impose  such  a  tax,  the 
taxable  situs  of  the  note  or  notes  must  be 
in  Georgia.  First  Fed.  Sav.  &  Loan  Ass’n  v. 
Abbott,  231  Ga.  864,  204  S.E.2d  594 
(1974). 

Basis  of  tax.  —  Intangible  tax  imposed 
by  O.C.G.A.  §  48-6-61  is  analogous  to  the 
real  estate  transfer  tax  imposed  by 
O.C.G.A.  §  48-6-1,  both  being  based  on 
increments  in  the  value  of  the  instrument 
being  recorded  and  being  calculated  in  the 
same  manner.  Bankers  Trust  Co.  v.  Jack- 
son,  236  Ga.  App.  490,  512  S.E.2d  378 
(1999). 

Nature  of  tax.  —  Intangible  taxes  im¬ 
posed  on  long  term  notes  secured  by  real 
estate  are  excise  taxes,  not  ad  valorem 
taxes,  since  the  taxes  are  paid  for  the 
privilege  of  filing  a  document  to  protect 


the  note  secured  by  the  recording  of  the 
security  instrument,  and  the  fact  that  it  is 
based  on  the  value  of  the  property  is  only 
ancillary.  Bankers  Trust  Co.  v.  Jackson, 
236  Ga.  App.  490,  512  S.E.2d  378  (1999). 

Trusts  liable  for  tax  even  if  feder¬ 
ally  exempt.  — Assessment  under  Ga.  L. 
1953,  Nov. -Dec.  Sess.,  p.  379,  §  4  (see  now 
O.C.G.A.  §  48-6-61)  on  long-term  notes 
secured  by  real  estate  was  not  included  in 
the  exemption  given  by  Ga.  L.  1937-38, 
Ex.  Sess.,  p.  156,  §  4(a)  (see  now  O.C.G.A. 
§  48-6-22)  to  trusts  which  are  exempt 
from  federal  taxes  pursuant  to  §  401  of 
the  Internal  Revenue  Code.  Warestores, 
Inc.  v.  Nash,  125  Ga.  App.  210,  186  S.E.2d 
806  (1971). 

Party  exempt  from  tax  may  compel 
recordation  by  writ  of  mandamus.  — 

When  a  bank  chartered  under  the  laws  of 
this  state,  not  being  subject  to  the  pay¬ 
ment  of  an  ad  valorem  recording  fee  for 
the  recording  of  a  deed  to  real  estate, 
secures  a  note  having  a  maturity  date  in 
excess  of  three  years,  it  is  error  to  sustain 
a  general  demurrer  (now  motion  to  dis¬ 
miss)  to  the  bank’s  petition  for  a  writ  of 
mandamus  to  require  the  clerk  of  the 
superior  court  to  record  a  security  deed 
given  to  secure  the  payment  of  a 
long-term  note  without  payment  of  the 
recording  fee.  Washington  Loan  &  Bank¬ 
ing  Co.  v.  Golucke,  212  Ga.  98,  90  S.E.2d 
575  (1955). 

Credit  card  debt  did  not  fit  the  defini¬ 
tion  of  a  long  term  note  secured  by  real 
estate.  In  re  Felker,  181  Bankr.  1017 
(Bankr.  M.D.  Ga.  1995). 

Cited  in  Pease  &  Elliman  Realty  Trust 
v.  Gaines,  160  Ga.  App.  125,  286  S.E.2d 
448  (1981);  Moister  v.  Citizens  Trust  Bank 
(In  re  Truitt),  11  Bankr.  15  (Bankr.  N.D. 
Ga.  1981). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Intangible  property  tax  on 
long-term  notes  secured  by  real  es¬ 
tate  is  not  unconstitutional.  1970  Op. 
Att’y  Gen.  No.  70-56. 

Legislative  intent  as  to  taxation  of 
bonds  and  long-term  notes.  —  It  is 
clearly  the  legislative  intent  of  Ga.  L. 


1953,  Nov.-Dee.  Sess.,  p.  379,  §§  3  and  4 
(see  now  O.C.G.A.  §§  48-6-60  and 
48-6-61)  to  tax  long-term  notes  at  a  rate 
different  from  that  on  bonds.  The  defini¬ 
tion  of  “long-term  notes”  is  possibly  broad 
enough  to  include  bonds  and  would  possi¬ 
bly  include  bonds  were  it  not  for  the  fact 
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that  Ga.  L.  1953,  Nov.-Dee.  Sess.,  p.  379, 
§  2  (see  now  O.C.G.A.  §  48-6-22)  imposes 
a  different  annual  tax  on  bonds.  1957  Op. 
Att’y  Gen.  p.  300. 

Construction  with  other  provi¬ 
sions.  —  Tax  imposed  by  this  statute  is 
not  independent  of  Ga.  L.  1937-38,  Ex. 
Sess.,  p.  156,  §  1  et  seq.  (see  now  O.C.G.A. 
Arts.  2  and  3,  Ch.  6,  T.  48),  but  is  to  be 
read  as  supplementing  it.  1958-59  Op. 
Att’y  Gen.  p.  368. 

Construction  with  exemption  pro¬ 
visions.  —  Ga.  L.  1953,  Nov.-Dee.  Sess.,  p. 
379,  §  4  (see  now  O.C.G.A.  §  48-6-61)  is 
not  complete  and  exhaustive  within  its 
own  terms  of  the  law  relative  to  this  tax 
on  long-term  real  estate  notes,  but  that 
the  statute  must  be  read  along  with,  and 
be  subject  to,  exemptions  theretofore  pre¬ 
scribed  by  statutes  such  as  Ga.  L.  1937-38, 
Ex.  Sess.,  p.  156,  §§  4(a)  and  7  (see  now 
O.C.G.A.  §  48-6-22).  1954-56  Op.  Att’y 
Gen.  p.  797. 

Meaning  of  “real  estate.”  —  Term 
“real  estate”  as  it  appeared  in  Ga.  L.  1953, 
Nov.-Dee.  Sess.,  p.  379,  §  4  (see  now 
O.C.G.A.  §  48-6-61)  should  be  given  the 
meaning  ascribed  to  it  by  former  Code 
1933,  §  85-201  (see  now  O.C.G.A. 

§  44-1-2).  1958-59  Op.  Att’y  Gen.  p.  379. 

What  constitutes  a  security  instru¬ 
ment  covering  real  estate.  —  Deed  to 
secure  debt  conveying  “all  the  trees  and 
timber  now  standing  or  growing,  or  down, 
and  all  hereafter  growing  or  to  grow”  on 
certain  tracts  of  land  described  therein  is 
a  security  instrument  covering  real  es¬ 
tate,  within  the  purview  of  this  statute. 
The  fact  that  the  subject  security  deed 
embraces  trees  and  timbers  which  are 
down,  as  well  as  those  standing  or  grow¬ 
ing,  does  not  alter  the  deed’s  effect  insofar 
as  the  intangibles  tax  is  concerned,  but 
merely  means  that  the  holder  has  the 
additional  protection  of  personal  property 
as  security  for  the  holder’s  loan.  1958-59 
Op.  Att’y  Gen.  p.  379. 

Tax  exempt  transferee  of  note  may 
not  record  until  original  holder  pays 
intangible  recording  tax.  —  When, 
subsequent  to  execution,  a  “graduated 
payment  adjustable  mortgage  loan”  is  as¬ 
signed  by  the  original  holder  to  an  entity 
which  is  exempt  from  the  payment  of 
intangible  recording  tax,  the  transfer  by 


assignment  or  otherwise  does  not  relieve 
the  original  holder  of  the  note  of  the 
holder’s  liability  for  intangible  recording 
tax  and  the  tax  commissioner  may  prop¬ 
erly  refuse  to  record  the  security  instru¬ 
ment  until  the  tax  is  paid.  1983  Op.  Att’y 
Gen.  No.  83-22. 

Tax  due  from  tax-exempt  transferee 
is  amount  original  holder  would  have 
paid.  —  When,  subsequent  to  execution,  a 
“graduated  payment  adjustable  mortgage 
loan”  is  assigned  by  the  original  holder  to 
an  otherwise  tax-exempt  entity  which 
presents  the  security  instrument  for  re¬ 
cording,  the  intangible  recording  tax 
should  be  computed  as  though  the  note 
had  not  been  transferred  by  the  original 
holder;  i.e.,  on  the  total  extension  of  credit 
contemplated  under  the  terms  of  the  note. 

1983  Op.  Att’y  Gen.  No.  83-22. 

Tax  collector  or  tax  commissioner 
is  required  to  determine  principal 
amount  of  a  long-term  debt  solely 
from  the  face  of  the  security  deed, 
without  resorting  to  any  other  informa¬ 
tion.  Furthermore,  when  two  or  more 
notes  are  secured  by  the  same  security 
deed,  one  must  determine  whether  the 
notes  represent  portions  of  the  same  debt, 
or  whether  the  notes  represent  distinct 
and  separate  debts.  1980  Op.  Att’y  Gen. 
No.  80-141. 

Georgia  intangible  recording  tax 
must  be  imposed  on  the  total  exten¬ 
sion  of  credit  contemplated  under  the 
terms  of  so-called  “graduated  payment 
adjustable  mortgage  loans”  and  the  total 
extension  of  credit  contemplated  must  be 
shown  on  the  face  of  the  document  pre¬ 
sented  for  recording.  1983  Op.  Att’y  Gen. 
No.  83-22. 

Tax  held  applicable.  —  Intangible  re¬ 
cording  tax  imposed  by  O.C.G.A. 
§  48-6-61  is  applicable  to  a  long-term  note 
secured  by  real  estate  held  by  a  lender 
who  was  enabled  to  make  the  loan 
through  the  deposit  of  the  proceeds  of 
revenue  bonds  issued  by  a  local  housing 
authority  and  which  deposit  was  condi¬ 
tioned  upon  the  lender  making  the  loan. 

1984  Op.  Att’y  Gen.  No.  84-17. 

Distribution  of  tax  based  on  prop¬ 
erty  location.  —  Distribution  of  the  in¬ 
tangible  tax  levied  under  the  provisions  of 
Ga.  L.  1953,  Nov.-Dee.  Sess.,  p.  379  (see 
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now  O.C.G.A.  Arts.  2  and  3,  Ch.  6,  T.  48) 
will  be  based  solely  on  the  location  of  the 
property.  1954-56  Op.  Att’y  Gen.  p.  581. 

Tax  based  on  amount  of  indebted¬ 
ness.  —  Recording  tax  levied  by  this  stat¬ 
ute  is  imposed  upon  the  amount  of  the 
indebtedness,  the  total  amount  of  the 
note.  The  tax  is  not  upon  the  instrument 
securing  the  note,  nor  upon  the  value  of 
the  real  estate  security.  It  is  upon 
long-term  notes  which  are  the  subject  of 
the  debt  secured  by  real  estate,  and  is  not 
a  tax  upon  the  security  instrument  evi¬ 
dencing  the  debt  on  the  clerk’s  records. 
1954-56  Op.  Att’y  Gen.  p.  787;  1960-61  Op. 
Att’y  Gen.  p.  519. 

This  tax  is  due  on  the  entire  amount  of 
the  loan  whether  it  is  evidenced  by  one 
note  or  a  series  of  notes,  some  of  which 
mature  within  a  three-year  period. 
1960-61  Op.  Att’y  Gen.  p.  519. 

Classification  of  demand  notes  as 
short-term  notes.  —  For  the  purposes  of 
classification  for  intangibles  taxation  of 
notes  secured  by  real  estate,  a  true  de¬ 
mand  note  is  always  a  short-term  note, 
and  may  be  classified  as  such  by  a  state¬ 
ment  in  the  instrument  to  be  filed  that  the 
note  may  fall  due  within  three  years  from 
the  date  of  the  note  or  from  the  date  of  the 
instrument  to  be  filed.  If  a  maturity  date 
is  set  out  in  the  instrument  to  be  filed,  the 
note,  regardless  of  the  note’s  recitals,  is 
not  a  demand  note,  and  the  tax  collector  or 
tax  commissioner  must  classify  the  note 
by  the  date  as  set  out.  1970  Op.  Att’y  Gen. 
U70-9. 

When  any  of  debt  is  repayable  more 
than  three  years  from  date,  it  is  all 

long-term  and  subject  to  the  rates  appli¬ 
cable  thereto.  1960-61  Op.  Att’y  Gen.  p. 
519. 

Burden  of  paying  the  recording  tax 
is  upon  the  holder  of  the  notes.  There¬ 
fore,  it  is  the  holder  of  the  long-term  note 
rather  than  the  borrower  or  maker  who  is 
required  to  pay  the  tax.  1954-56  Op.  Att’y 
Gen.  p.  787. 

Responsibility  for  collection  of  this 

tax  is  upon  the  clerk  of  the  superior  court 
of  the  county  in  which  is  situated  the  real 
estate  conveyed  or  encumbered,  or  upon 
which  a  lien  is  created  to  secure  such  note. 
1954-56  Op.  Att’y  Gen.  p.  787. 

Effect  of  clerk’s  failure  to  charge 
recordation  fee.  —  If  a  financial  institu¬ 


tion  submits  a  security  deed  for  recorda¬ 
tion  and  the  county  clerk  does  not  charge 
the  recordation  fee  as  is  incumbent  upon 
the  clerk,  the  bank’s  hen  would  be  jeopar¬ 
dized.  1975  Op.  Att’y  Gen.  No.  75-125. 

Tax  based  on  principal  when  that 
portion  clearly  shown.  —  When  a  note 
on  a  security  instrument  clearly  indicates 
what  portion  of  the  face  amount  of  the 
note  is  principal  and  what  portion  is  in¬ 
terest,  the  amount  of  the  principal  indebt¬ 
edness  determines  the  base  of  the  tax,  and 
the  amount  designated  as  interest  does 
not  figure  in  the  computation.  1957  Op. 
Att’y  Gen.  p.  300;  1967  Op.  Att’y  Gen.  No. 
67-263. 

Tax  basis  when  principal  and  inter¬ 
est  not  separately  indicated.  —  Wfiien 
the  instrument  does  not  disclose  clearly 
the  amount  of  the  debt  by  virtue  of  a 
failure  to  separate  the  payments  into 
principal  and  interest,  the  tax  has  been 
held  to  apply  to  the  amount  obtained  by 
multiplying  the  stated  payments  by  the 
number  of  monthly  installments  due. 
1967  Op.  Att’y  Gen.  No.  67-263. 

Tax  on  original  indebtedness  and 
new  or  additional  indebtedness.  — 
Original  indebtedness  on  which  the  tax  is 
paid  when  the  instrument  securing  it  is 
recorded  is  not  a  tax-free  line  of  secured 
credit  but  is  reduced  in  amount  as  the 
note  or  notes  evidencing  it  are  paid  in, 
total  or  partially.  Any  long-term  note  se¬ 
cured  by  real  estate  evidencing  indebted¬ 
ness  beyond  the  remaining  balance  of  the 
original  indebtedness  is  subject  to  the  tax 
imposed  by  this  statute  on  the  amount  of 
the  new  or  additional  indebtedness. 
1963-65  Op.  Att’y  Gen.  p.  654. 

Taxation  of  new  note  and  security 
instrument  issued  upon  cancellation 
of  existing  note.  —  Even  though  the 
intangibles  tax  has  been  paid  upon  a 
long-term  note  secured  by  real  estate, 
when  such  note  is  cancelled  and  a  new 
note  and  security  instrument  are  executed 
as  to  the  same  property  by  a  new  maker, 
such  new  note  is  subject  to  the  intangibles 
tax.  1970  Op.  Att’y  Gen.  No.  U70-58. 

Payment  of  an  insufficient  tax  has 
been  held  to  be  constructive  notice  as  to 
the  pro  rata  portion  of  the  note  upon 
which  the  tax  has  been  paid.  1967  Op. 
Att’y  Gen.  No.  67-263. 
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It  has  been  held  that  even  though  an 
insufficient  tax  has  been  paid,  the  record 
constitutes  notice  when  the  amount  paid 
was  the  amount  demanded  by  the  tax 
official.  1967  Op.  Att’y  Gen.  No.  67-263. 

Exemption  of  notes  held  by  nonres¬ 
idents  when  not  secured  by  realty  nor 
connected  with  business.  —  Notes  held 
by  a  nonresident,  which  notes  are  not 
secured  by  real  estate  nor  connected  with 
any  business  done  in  this  state,  are  not 
subject  to  ad  valorem  taxation  in  this 
state.  Mere  notice  of  promissory  notes 
creating  no  lien  on  property  is  not  subject 
to  being  recorded.  1970  Op.  Att’y  Gen.  No. 
U70-52. 

Long-term  notes  secured  by  real  es¬ 
tate  held  by  the  Georgia  Develop¬ 
ment  Authority  are  public  property  so  as 
to  be  exempt  from  intangible  taxes  im¬ 
posed  by  Ga.  L.  1953,  Nov.-Dee.  Sess.,  p. 
379  (see  now  O.C.G.A.  Arts.  2  and  3,  Ch.  6, 
T.  48).  1973  Op.  Att’y  Gen.  No.  U73-40. 

Imposition  of  this  tax  upon  na¬ 


tional  banking  associations  as  hold¬ 
ers  is  without  authority  and  such  associ¬ 
ations  are  immune  from  this  tax.  It  is  of 
no  difference  by  what  name  the  tax  is 
designated.  1954-56  Op.  Att’y  Gen.  p.  776. 

Immunity  granted  to  national 
banks  not  transferrable.  —  Immunity 
of  a  national  bank  to  the  tax  on  a 
long-term  note  secured  by  real  estate  does 
not  attach  itself  to  the  instrument.  When 
a  nonexempt  building  and  loan  associa¬ 
tion  becomes  the  owner  and  holder  of  this 
instrument  as  transferee,  the  association 
thereby  becomes  liable  under  this  statute. 
1963-65  Op.  Att’y  Gen.  p.  605. 

Original  holder  not  relieved  of  tax 
obligation  upon  transfer  to  national 
bank.  —  Transfer  by  assignment  or  oth¬ 
erwise  of  long-term  notes  secured  by  real 
estate  to  a  national  bank  does  not  relieve 
the  original  holder  of  the  holder’s  tax 
obligation  and  does  not  change  the  tax 
status  of  the  instrument.  1963-65  Op. 
Att’y  Gen.  p.  511. 


RESEARCH  REFERENCES 


C.J.S.  —  85  C.J.S.,  Taxation,  §  1813  et 
seq. 

48-6-62.  Certification  of  payment  of  tax;  effect  of  filing  instru¬ 
ment  prior  to  payment;  alternate  procedure  for  filing 
new  or  modified  note  secured  by  previously  recorded 
instrument. 


(a)(1)  Upon  payment  of  the  correct  tax  as  disclosed  from  the  infor¬ 
mation  recited  on  the  face  of  the  security  instrument,  the  collecting 
officer  shall  enter  upon  or  attach  to  the  security  instrument  a 
certification  that  the  intangible  recording  tax  as  provided  by  Code 
Section  48-6-61  has  been  paid,  the  date,  and  the  amount  of  the  tax. 
The  certificate  shall  be  signed  by  the  collecting  officer  or  said  officer’s 
deputy.  The  holder  of  a  security  instrument  upon  which  the  tax  has 
been  paid  as  provided  by  this  article  may  then  present  the  security 
instrument  together  with  the  certificate  to  the  clerk  of  superior  court 
of  the  county  in  which  the  real  property  is  located,  who  may  then  file 
the  security  instrument  for  record.  It  is  the  intention  of  the  General 
Assembly  that  the  intangible  tax  levied  by  Code  Section  48-6-61  shall 
be  paid  to  the  collecting  officer  prior  to  and  as  a  prerequisite  to  the 
filing  for  record  of  the  real  property  instrument  securing  the  note 
with  the  clerk  of  superior  court  and  that  the  clerk  shall  not  be 
permitted  to  file  the  instrument  for  record  unless  the  security 


854 


48-6-62 


TAXATION  OF  INTANGIBLES 


48-6-62 


instrument  discloses  on  its  face  the  principal  amount  of  the  note,  the 
date  executed,  the  due  date,  and  the  certificate  of  the  collecting  officer 
or  said  officer’s  deputy  showing  that  the  tax  has  been  paid  on  the 
instrument.  Presentation  for  recording  of  a  sworn  statement  as  to  the 
principal  amount  of  the  note,  as  authorized  in  Code  Section  48-6-61, 
shall  suffice  for  purposes  of  permitting  the  filing  of  a  security 
instrument  which  is  in  compliance  with  this  paragraph  other  than  for 
the  fact  that  the  security  instrument  does  not  disclose  the  principal 
amount  of  the  note. 

(2)  However,  any  instrument  otherwise  in  a  form  sufficient  for 
recording  and  actually  recorded  by  the  clerk  of  superior  court  shall 
constitute  legal  notice  of  the  interest  and  title  of  the  holder  of  the  note 
in  and  to  the  real  estate  which,  under  the  instrument,  secures  a 
long-term  note;  and  this  paragraph  shall  apply  even  if  the  intangibles 
tax,  interest,  and  penalty,  if  any,  required  by  this  article  have  not 
been  paid. 

(3)  The  certificate  entered  upon  or  attached  to  the  security  instru¬ 
ment  shall  be  recorded  with  the  security  instrument,  shall  be  in  the 
form  required  by  the  commissioner,  and  shall  in  each  instance  bear 
the  signature  of  the  collecting  officer  or  said  officer’s  deputy. 

(b)  In  the  case  of  a  new  note  or  modification  of  a  preexisting  note, 
when  the  instrument  securing  the  new  note  or  modification  is  taxable 
under  Code  Section  48-6-61  and  is  secured  by  a  previously  recorded 
instrument  which  requires  no  further  recording,  the  holder  of  the 
instrument,  in  lieu  of  recording  a  new  or  amended  instrument  as 
provided  for  in  subsection  (a)  of  this  Code  section,  may  elect  alterna¬ 
tively  to  execute  a  sworn  affidavit  in  the  form  required  by  the  commis¬ 
sioner,  which  affidavit  shall  set  forth  the  information  required  by  Code 
Section  48-6-66.  The  holder  of  the  instrument  shall  present  the  sworn 
affidavit  to  the  collecting  officer  of  the  county  in  which  the  real  estate  is 
located.  The  tax  collector  or  tax  commissioner  shall  collect  from  the 
holder  the  tax  due  under  Code  Section  48-6-61  and  upon  payment  of  the 
tax  shall  enter  upon  or  attach  to  the  affidavit  the  certification  provided 
for  in  subsection  (a)  of  this  Code  section.  The  certification  shall  evidence 
the  payment  of  the  required  tax  with  respect  to  the  new  instrument  or 
modification.  (Ga.  L.  1953,  Nov.-Dee.  Sess.,  p.  379,  §  5;  Ga.  L.  1955,  p. 
288,  §  2;  Ga.  L.  1973,  p.  271,  §  1;  Ga.  L.  1977,  p.  635,  §  2;  Code  1933, 
§  91A-3203,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1981,  p.  1857, 
§  34;  Ga.  L.  1990,  p.  1843,  §  4;  Ga.  L.  1994,  p.  1767,  §  3.) 

OPINIONS  OF  THE  ATTORNEY  GENERAL 

Intangible  property  tax  on  tate  is  not  unconstitutional.  1970  Op. 
long-term  notes  secured  by  real  es-  Att’y  Gen.  No.  70-56. 
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Tax  exempt  transferee  of  note  may 
not  record  until  original  holder  pays 
intangible  recording  tax.  —  When, 
subsequent  to  execution,  a  “graduated 
payment  adjustable  mortgage  loan”  is  as¬ 
signed  by  the  original  holder  to  an  entity 
which  is  exempt  from  the  payment  of  an 
intangible  recording  tax,  the  transfer  by 
assignment  or  otherwise  does  not  relieve 
the  original  holder  of  the  note  of  the 
holder’s  liability  for  intangible  recording 
tax  and  the  tax  commissioner  may  prop¬ 
erly  refuse  to  record  the  security  instru¬ 
ment  until  the  tax  is  paid.  1983  Op.  Att’y 
Gen.  No.  83-22. 

Tax  due  from  tax-exempt  transferee 
is  amount  original  holder  would  have 
paid.  —  When,  subsequent  to  execution,  a 
“graduated  payment  adjustable  mortgage 
loan”  is  assigned  by  the  original  holder  to 
an  otherwise  tax-exempt  entity  which 
presents  the  security  instrument  for  re¬ 
cording,  the  intangible  recording  tax 
should  be  computed  as  though  the  note 
had  not  been  transferred  by  the  original 
holder;  i.e.,  on  the  total  extension  of  credit 
contemplated  under  the  terms  of  the  note. 
1983  Op.  Att’y  Gen.  No.  83-22. 


“Graduated  payment  adjustable 
mortgage  loans.”  —  Georgia  intangible 
recording  tax  must  be  imposed  on  the 
total  extension  of  credit  contemplated  un¬ 
der  the  terms  of  so-called  “graduated  pay¬ 
ment  adjustable  mortgage  loans”  and  the 
total  extension  of  credit  contemplated 
must  be  shown  on  the  face  of  the  docu¬ 
ment  presented  for  recording.  1983  Op. 
Att’y  Gen.  No.  83-22. 

Effect  of  clerk’s  failure  to  charge 
recordation  fee.  —  If  a  financial  institu¬ 
tion  submits  a  security  deed  for  recorda¬ 
tion  and  the  county  clerk  does  not  charge 
the  recordation  fee  as  is  incumbent  upon 
the  clerk,  the  bank’s  lien  would  be  jeopar¬ 
dized.  1975  Op.  Att’y  Gen.  No.  75-125. 

Original  holder  not  relieved  of  tax 
obligation  upon  transfer  to  national 
bank.  —  Transfer  by  assignment  or  oth¬ 
erwise  of  long-term  notes  secured  by  real 
estate  to  a  national  bank  does  not  relieve 
the  original  holder  of  the  holder’s  tax 
obligation  and  does  not  change  the  tax 
status  of  the  instrument.  1963-65  Op. 
Att’y  Gen.  p.  511. 


RESEARCH  REFERENCES 


C.J.S.  —  85  C.J.S.,  Taxation,  §§  1817,  supplementary  or  amendatory  instru- 
1818,  1820.  ments,  6  ALR2d  306. 

ALR.  —  Mortgage  tax  as  applied  to 


48-6-63.  Ad  valorem  taxation  of  short-term  notes  secured  by 
real  estate;  rate;  exemptions. 

Reserved.  Repealed  by  Ga.  L.  1996,  p.  117,  §  4,  effective  March  21, 
1996,  and  Ga.  L.  1996,  p.  130,  §  4,  effective  January  1,  1997. 


Editor’s  notes.  —  This  Code  section 
was  based  on  Ga.  L.  1953,  Nov.-Dee.  Sess., 
p.  379,  §  12;  Code  1933,  91A-3211,  enacted 
by  Ga.  L.  1978.  p.  309,  §  2;  Ga.  L.  1983,  p. 
1350,  §  4;  Ga.  L.  1990,  p.  1834,  §  4.  Ga.  L. 
1996,  p.  117,  §  9,  provides  that  the  Act 
shall  not  repeal  any  provision  of  Ga.  L. 
1996,  p.  130  if  Ga.  L.  1996,  p.  130  is 
passed  at  the  1996  regular  session  of  the 
General  Assembly,  becomes  law,  and  be¬ 
comes  effective. 

Ga.  L.  1996,  p.  130,  §  4,  repeals  and 
reserves  this  Code  section  effective  on 
January  1,  1997,  applicable  to  all  taxable 


years  beginning  on  or  after  January  1, 
1996,  upon  the  ratification  of  House  Res¬ 
olution  734  (Ga.  L.  1996,  p.  1665)  at  the 
•November,  1996,  general  election;  if  such 
resolution  is  not  ratified,  the  repeal  shall 
not  become  effective  and  shall  stand  re¬ 
pealed  on  January  1,  1997.  House  Resolu¬ 
tion  734  was  ratified  in  1996. 

Ga.  L.  1996,  p.  130,  §  9,  not  codified  by 
the  General  Assembly,  provides,  in  part, 
that  the  provisions  of  the  Act  shall  not 
repeal  but  shall  supersede  and  control 
over  any  conflicting  provisions  of  any 
other  Act  enacted  at  the  1996  regular 
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session,  including,  but  not  limited  to,  Ga. 

L.  1996,  p.  117. 

48-6-64.  Tax  imposed  on  long-term  and  short-term  notes  se¬ 
cured  by  realty  exclusive;  Code  section  not  to  be  con¬ 
strued  as  income  tax  exemption. 


(a)  The  tax  required  by  this  article  to  be  paid  on  instruments 
securing  long-term  notes  secured  by  real  estate  shall  be  exclusive  of  all 
other  taxes  on  the  notes.  Such  intangible  property  shall  not  be  taxed  in 
any  manner  other  than  as  provided  in  this  article  by  the  state,  any 
county,  or  any  municipality,  nor  shall  the  owner  or  holder  of  the 
property  be  required  to  pay  any  other  tax  on  the  property. 

(b)  Nothing  contained  in  this  Code  section  shall  be  construed  to 
exempt  any  owner  or  holder  of  property  taxed  pursuant  to  this  article 
from  the  payment  of  income  taxes  otherwise  due  on  account  of  income 
derived  from  the  property.  (Ga.  L.  1953,  Nov.-Dee.  Sess.,  p.  379,  §  13; 
Code  1933,  §  91A-3212,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L. 
1990,  p.  1843,  §  4;  Ga.  L.  1996,  p.  117,  §  5;  Ga.  L.  1996,  p.  130,  §  5.) 

Ga.  L.  1996,  p.  130,  §  9,  not  codified  by 
the  General  Assembly,  provides  that  the 
1996  amendment  enacted  by  that  Act  be¬ 
comes  effective  on  January  1,  1997,  and 
shall  be  applicable  to  all  taxable  years 
beginning  on  or  after  January  1,  1996, 
upon  the  ratification  of  House  Resolution 
734  (Ga.  L.  1996,  p.  1665)  at  the  Novem¬ 
ber,  1996,  general  election;  if  such  resolu¬ 
tion  is  not  ratified,  the  amendment  shall 
not  become  effective  and  shall  stand  re¬ 
pealed  on  January  1,  1997.  That  resolu¬ 
tion  passed  at  the  November  1996  general 
election,  so  the  amendment  took  effect  on 
January  1,  1997. 


Editor’s  notes.  —  Ga.  L.  1996,  p.  117, 
§  9,  not  codified  by  the  General  Assembly, 
provides  that  the  Act  shall  not  repeal  any 
provision  of  Ga.  L.  1996,  p.  130  if  Ga.  L. 
1996,  p.  130  is  passed  at  the  1996  regular 
session  of  the  General  Assembly,  becomes 
law,  and  becomes  effective. 

Ga.  L.  1996,  p.  130,  §  9,  not  codified  by 
the  General  Assembly,  provides,  in  part, 
that  the  provisions  of  the  Act  shall  not 
repeal  but  shall  supersede  and  control 
over  any  conflicting  provisions  of  any 
other  Act  enacted  at  the  1996  regular 
session,  including,  but  not  limited  to,  Ga. 
L.  1996,  p.  117. 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Intangible  property  tax  on 
long-term  notes  secured  by  real  es¬ 
tate  is  not  unconstitutional.  1970  Op. 
Att’y  Gen.  No.  70-56. 

Construction  with  other  exclusiv¬ 
ity  provisions.  —  Prohibition  in  Ga.  L. 
1953,  Nov.-Dee.  Sess.,  p.  379,  §  13  (see 
now  O.C.G.A.  §  48-6-64)  against  further 


state,  county,  and  city  taxation  of 
long-term  real  estate  notes  appears 
merely  to  supplement  a  similar  provision 
in  Ga.  L.  1937-38,  Ex.  Sess.,  p.  156,  §  3(c), 
which  applied  to  other  classes  of  intangi¬ 
ble  property.  1954-56  Op.  Att’y  Gen.  p. 
805. 


RESEARCH  REFERENCES 


C.J.S.  —  85  C.J.S.,  Taxation,  §  1815. 
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48-6-65.  Extension,  transfer,  assignment,  modification,  or  re¬ 
newal  of  instrument;  exemption  for  amount  of  note 
refinanced. 


(a)  No  tax  other  than  as  provided  for  in  this  article  shall  be  required 
to  be  paid  on  any  instrument  which  is  an  extension,  transfer,  assign¬ 
ment,  modification,  or  renewal  of,  or  which  only  adds  additional 
security  for,  any  original  indebtedness  or  part  of  original  indebtedness 
secured  by  an  instrument  subject  to  the  tax  imposed  by  Code  Section 
48-6-61  when: 

(1)  It  affirmatively  appears  that  the  tax  as  provided  by  this  article 
has  been  paid  on  the  original  security  instrument  recorded;  or 

(2)  The  original  instrument  or  the  holder  of  the  original  instru¬ 
ment  was  exempt  from  the  tax  provided  for  in  Code  Section  48-6-61 
by  virtue  of  any  other  law. 

(b)  No  tax  shall  be  collected  on  that  part  of  the  face  amount  of  a  new 
instrument  securing  a  long-term  note  secured  by  real  estate  which 
represents  a  refinancing  by  the  original  lender  of  unpaid  principal  on  a 
previous  instrument  securing  a  long-term  note  secured  by  real  estate  if: 

(1)  All  intangible  recording  tax  due  on  the  previous  instrument 
has  been  paid  or  the  previous  instrument  was  exempt  from  intangible 
recording  tax;  and 

(2) (A)  The  new  instrument  contains  a  statement  of  what  part  of  its 
face  amount  represents  a  refinancing  of  unpaid  principal  on  the 
previous  instrument;  or 

(B  )  The  holder  of  the  new  instrument  submits  an  affidavit  as  to 
what  part  of  the  face  amount  of  the  new  instrument  represents  a 
refinancing  of  unpaid  principal  on  the  previous  instrument.  (Ga.  L. 
1953,  Nov.-Dee.  Sess.,  p.  379,  §  15;  Ga.  L.  1955,  p.  288,  §  5;  Ga.  L. 
1977,  p.  635,  §  5;  Code  1933,  §  91A-3213,  enacted  by  Ga.  L.  1978, 
p.  309,  §  2;  Ga.  L.  1981,  p.  775,  §  1;  Ga.  L.  1990,  p.  1843,  §  4.) 

OPINIONS  OF  THE  ATTORNEY  GENERAL 


Intangible  property  tax  on 
long-term  notes  secured  by  real  es¬ 
tate  is  not  unconstitutional.  1970  Op. 
Att’y  Gen.  No.  70-56. 

Statute  is  an  exemption  from  the 
payment  of  intangibles  taxes  in  that 
the  statute  exempts  any  extension,  trans¬ 
fer,  assignment,  modification,  or  renewal 
of  an  instrument  otherwise  subject  to  the 
tax  and  upon  which  the  clerk  has  made  an 


entry  showing  payment.  1954-56  Op.  Att’y 
Gen.  p.  808. 

No  intangibles  tax  is  due  on  note 
which  is  merely  unpaid  balance  of  old 
note  on  which  the  tax  was  paid.  1954-56 
Op.  Att’y  Gen.  p.  783. 

Taxation  of  renewed  mortgage.  —  If 
a  mortgage  is  renewed,  based  upon  a 
previously  recorded  security  deed,  this  is 
considered  a  new  mortgage  subject  to  an 
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additional  tax  even  though  a  new  security  taken  and  recorded,  the  tax  is  payable, 
deed  is  not  taken.  If  a  new  security  deed  is  1975  Op.  Att’y  Gen.  No.  75-125. 

48-6-66.  Showing  correct  amount  and  due  date  on  instruments 
encumbering  or  conveying  real  estate. 

Every  instrument  conveying,  encumbering,  or  creating  a  lien  upon 
real  estate  shall  set  forth  in  words  and  figures  the  correct  amount  of  the 
note  secured  by  the  instrument  and  the  date  upon  which  the  note  falls 
due.  When  the  note  falls  due  within  three  years  from  the  date  of  the 
note  or  from  the  date  of  any  instrument  executed  to  secure  the  note,  a 
statement  of  that  fact  in  lieu  of  specifying  the  date  upon  which  the  note 
falls  due  may  be  made  in  the  security  instrument  and  shall  constitute 
sufficient  compliance  with  this  Code  section.  The  inclusion  in  the 
instrument  of  a  provision  that  the  instrument  secures  all  other  indebt¬ 
edness  then  existing  or  thereafter  incurred  shall  not  require  the  setting 
forth  in  the  instrument  of  existing  indebtedness  for  loans  not  made  on 
the  security  of  the  instrument.  (Ga.  L.  1953,  Nov.-Dee.  Sess.,  p.  379,  §  6; 
Ga.  L.  1955,  p.  293,  §  1;  Code  1933,  §  91A-3204,  enacted  by  Ga.  L. 
1978,  p.  309,  §  2;  Ga.  L.  1990,  p.  1843,  §  4.) 

OPINIONS  OF  THE  ATTORNEY  GENERAL 


Intangible  property  tax  on 
long-term  notes  secured  by  real  es¬ 
tate  is  not  unconstitutional.  1970  Op. 
Att’y  Gen.  No.  70-56. 

Purpose.  —  Reason  for  the  require¬ 
ment  that  the  terms  of  the  note  be  stated 
is  to  enable  the  clerk  of  the  court  and  the 
state  revenue  commissioner  to  determine 
whether  the  note  secured  by  the  instru¬ 
ment  presented  to  the  clerk  for  filing  is  a 
long-term  or  a  short-term  note,  and  thus 
enable  the  clerk  to  ascertain  and  collect 
the  tax.  1954-56  Op.  Att’y  Gen.  p.  787. 

Classification  of  demand  notes  as 
short-term  notes.  —  For  the  purposes  of 


classification  for  intangibles  taxation  of 
notes  secured  by  real  estate,  a  true  de¬ 
mand  note  is  always  a  short-term  note, 
and  may  be  classified  as  such  by  a  state¬ 
ment  in  the  instrument  to  be  filed  that  the 
note  may  fall  due  within  three  years  from 
the  date  of  the  note  or  from  the  date  of  the 
instrument  to  be  filed.  If  a  maturity  date 
is  set  out  in  the  instrument  to  be  filed,  the 
note,  regardless  of  the  note’s  recitals,  is 
not  a  demand  note,  and  the  tax  collector  or 
tax  commissioner  must  classify  the  note 
by  the  date  as  set  out.  1970  Op.  Att’y  Gen. 
U70-9. 


RESEARCH  REFERENCES 


C.J.S.  —  26A  C.J.S.,  Deeds,  §  159  et 
seq.  59  C.J.S.,  Mortgages,  §  248  et  seq. 

48-6-67.  Violation  of  Code  Section  48-6-66;  penalty. 

(a)  It  shall  be  unlawful  for  any  person  willfully  to  violate  Code 
Section  48-6-66. 

(b)  Any  person  who  violates  Code  Section  48-6-66  shall  be  guilty  of  a 
misdemeanor.  (Ga.  L.  1953,  Nov.-Dee.  Sess.,  p.  379,  §  16;  Code  1933, 
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§  91A-9917,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1990,  p.  1843, 
§  4.) 

48-6-68.  Bond  for  title  in  absence  of  security  deed;  recording 
and  tax. 

Any  seller  of  real  estate  who  retains  title  to  the  real  estate  as  security 
for  the  purchase  price  and  who  does  not  convey  title  to  the  purchaser  or 
take  back  a  deed  to  secure  debt  shall  execute  and  deliver  to  the 
purchaser  a  bond  for  title  which  shall  correctly  set  forth  the  unpaid 
portion  of  the  purchase  price  and  the  maturity  of  the  indebtedness.  If 
any  part  of  the  purchase  price  falls  due  more  than  three  years  from  the 
date  of  the  instrument,  the  seller  shall  have  the  instrument  recorded 
before  delivery  of  the  bond  for  title  in  the  county  where  the  land  is 
located  and  shall  pay  the  tax  required  by  this  article  for  the  recording 
of  the  instrument.  (Ga.  L.  1953,  Nov.-Dee.  Sess.,  p.  379,  §  7;  Code  1933, 
§  91A-3205,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1990,  p.  1843, 
§  4.) 


JUDICIAL  DECISIONS 

Impact  of  bankruptcy.  —  With  re-  interest  in  the  property,  and  the  debtor’s 
spect  to  a  mobile  home  the  debtor  pur-  interests  were  not  foreclosed  by  legal  pro- 
chased  through  an  installment  note,  be-  ceeding  prepetition,  those  interests  be¬ 
cause  the  transaction  was  akin  to  a  bond  came  part  of  the  bankruptcy  estate  sub- 
for  title  under  Georgia  law,  giving  the  ject  to  an  automatic  stay.  In  re  Guyton, 
debtor  possessory  interest  and  equitable  518  B.R.  681  (Bankr.  S.D.  Ga.  2014). 

RESEARCH  REFERENCES 

C.J.S.  —  26A  C.J.S.,  Deeds,  §§  7,  161. 

48-6-69.  Recording,  payment,  and  certification  where  encum¬ 
bered  real  property  located  in  more  than  one  county  or 
located  within  and  outside  state. 

(a)  If  any  instrument  required  to  be  recorded  by  this  article  conveys, 
encumbers,  or  creates  a  lien  upon  real  property  located  in  more  than 
one  county,  the  tax  imposed  by  this  article  shall  be  prorated  among  all 
applicable  counties;  and  the  amount  paid  to  the  collecting  officer  of  each 
county  shall  be  that  proportion  of  the  total  tax  due  calculated  by 
applying  the  ratio  of  the  value  of  the  real  property  in  such  county  as  it 
bears  to  the  total  value  of  the  real  properties  in  all  counties  described 
in  the  instrument  to  the  total  tax  due.  Such  proportions  shall  be 
calculated  pursuant  to  the  most  recently  determined  fair  market 
valuations  of  the  property  as  determined  by  the  county  board  of  tax 
assessors  or  comparable  assessing  entity  in  any  affected  state.  All  such 
values  shall  be  disclosed  on  the  face  of  the  instrument  or,  alternatively, 
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may  be  submitted  in  the  form  of  an  affidavit  by  the  holder  presenting 
the  instrument  for  recording.  The  original  or  a  duplicate  original 
executed  copy  or  counterpart  of  such  instrument  shall  be  presented  for 
recording  in  all  counties  in  which  the  real  property  is  located,  and  the 
collecting  officer  of  each  county  may  rely  upon  the  sworn  original  or  a 
duplicate  original  certification  of  values  in  determining  the  amount  of 
tax  due  and  payable  in  that  county  and  collect  such  portion  of  the  tax 
imposed  by  Code  Section  48-6-61  and  enter  the  same  upon  the  security 
instrument. 

(b)  If  any  instrument  conveying,  encumbering,  or  creating  a  lien  on 
real  property  located  within  and  outside  this  state  as  security  for  a 
long-term  note  is  held  by  a  nonresident  of  this  state  when  presented  for 
recording  pursuant  to  this  article,  the  tax  required  by  this  article  shall 
be  that  proportion  of  the  tax  which  would  otherwise  be  required  under 
this  article  that  the  value  of  the  real  property  within  this  state  bears  to 
the  total  value  of  all  the  real  property  within  and  outside  this  state  as 
described  in  the  instrument.  All  such  values  shall  be  certified  under 
oath  by  the  holder  presenting  the  instrument  for  recording.  (Ga.  L. 
1953,  Nov.-Dee.  Sess.,  p.  379,  §  9;  Ga.  L.  1955,  p.  288,  §  4;  Code  1933, 
§  91A-3207,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1990,  p.  1843, 
§  4;  Ga.  L.  1994,  p.  1767,  §  4;  Ga.  L.  2010,  p.  528,  §  1/HB  1191.) 

JUDICIAL  DECISIONS 


Section  applicable  to  long-term 
notes.  —  Intangible  taxes  imposed  on 
long  term  notes  secured  by  real  estate  are 
excise  taxes,  not  ad  valorem  taxes,  since 
the  taxes  are  paid  for  the  privilege  of  filing 
a  document  to  protect  the  note  secured  by 


the  recording  of  the  security  instrument, 
and  the  fact  that  it  is  based  on  the  value  of 
the  property  is  only  ancillary.  Bankers 
Trust  Co.  v.  Jackson,  236  Ga.  App.  490, 
512  S.E.2d  378  (1999). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Section  applicable  to  long-term  holder  of  a  long-term  note.  1954-56  Op. 
notes.  —  Statute  would  be  applicable  in  Att’y  Gen.  p.  801. 
determining  the  amount  of  tax  due  by  the 

RESEARCH  REFERENCES 


C.J.S.  —  85  C.J.S.,  Taxation,  §  1823. 

48-6-70.  Filing  and  payment  of  tax  where  encumbered  real 
property  located  outside  state  and  secured  by  instru¬ 
ment  held  by  resident. 


Every  resident  holder  of  an  instrument  securing  a  long-term  note 
secured  by  real  property  located  outside  of  this  state  including,  but  not 
limited  to,  domestic  corporations  and  foreign  corporations  having  their 
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principal  places  of  business  in  this  state  shall  file,  in  lieu  of  recording 
the  instrument  securing  any  such  note,  at  such  periodic  intervals  as  the 
commissioner  by  regulation  may  designate,  a  memorandum  of  the 
instrument  with  the  commissioner  on  forms  prescribed  by  the  commis¬ 
sioner.  At  the  same  time  as  the  memorandum  is  filed,  the  holder  of  the 
instrument  shall  pay  to  the  commissioner  the  amount  of  the  tax 
required  by  this  article  with  respect  to  the  instrument.  The  revenue 
from  each  instrument  shall  be  distributed  to  the  state,  counties,  and 
municipalities  as  if  the  real  property  securing  the  instrument  were 
located  in  the  county  of  the  domicile  of  the  taxpayer  or,  if  the  taxpayer 
is  a  corporation,  in  the  county  of  the  principal  place  of  business  of  the 
taxpayer.  (Ga.  L.  1953,  Nov.-Dee.  Sess.,  p.  379,  §  10;  Code  1933, 
§  91A-3208,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1990,  p.  1843, 
§  4.) 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Intangible  property  tax  on 
long-term  notes  secured  by  real  es¬ 
tate  is  not  unconstitutional.  1970  Op. 
Att’y  Gen.  No.  70-56. 

Notes  held  by  nonresidents  when 
not  secured  by  realty  nor  connected 
with  business.  —  Notes  held  by  a  non¬ 


resident,  which  notes  are  not  secured  by 
real  estate  nor  connected  with  any  busi¬ 
ness  done  in  this  state,  are  not  subject  to 
ad  valorem  taxation  in  this  state.  Mere 
notice  of  promissory  notes  creating  no  lien 
on  property  is  not  subject  to  being  re¬ 
corded.  1970  Op.  Att’y  Gen.  No.  U70-52. 


48-6-71.  Determinations  by  commissioner  of  whether  tax  is 
payable;  determinations  to  be  public  record;  effect  of 
nonpayment  in  reliance  on  determination. 


The  commissioner  upon  his  own  motion  or  upon  the  written  request 
of  one  or  more  holders  of  instruments  securing  notes  secured  by  real 
property  shall  render  publicly  and  in  writing  his  determination  of 
whether  the  intangible  recording  tax  provided  in  this  article  is  payable 
with  respect  to  a  particularly  described  real  property  instrument  or 
class  of  real  property  instruments  or  modifications  of  such  instruments. 
The  determination  may  be  in  the  form  of  administrative  regulations  if 
applicable  to  a  class  of  real  property  instruments.  A  copy  of  all  such 
determinations  shall  be  retained  in  the  files  of  the  department  as  a 
permanent  and  public  record.  Nonpayment  of  the  tax  provided  for  in 
this  article,  with  respect  to  a  real  property  instrument  filed  for  record, 
in  reliance  upon  a  determination  rendered  by  the  commissioner  pursu¬ 
ant  to  this  Code  section  shall  not  constitute  a  bar,  as  provided  in  Code 
Section  48-6-77,  to  the  collection  of  the  indebtedness  secured  by  any 
such  instrument.  (Ga.  L.  1973,  p.  271,  §  3;  Ga.  L.  1976,  p.  405,  §  5;  Ga. 
L.  1977,  p.  635,  §  4;  Code  1933,  §  91A-3210,  enacted  by  Ga.  L.  1978,  p. 
309,  §  2;  Ga.  L.  1990,  p.  1843,  §  4.) 
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OPINIONS  OF  THE  ATTORNEY  GENERAL 


How  determinations  to  be  made.  — 

State  revenue  commissioner  is  not  limited 
to  the  face  of  the  security  deed  in  consid¬ 
ering  determination  requests  under  this 
statute,  and  such  determinations  may  be 
in  the  form  of  administrative  regulations 
if  applicable  to  a  class  of  real  estate  in¬ 


struments.  1980  Op.  Att’y  Gen.  No. 
80-141. 

Intangible  property  tax  on 
long-term  notes  secured  by  real  es¬ 
tate  is  not  unconstitutional.  1970  Op. 
Att’y  Gen.  No.  70-56. 


RESEARCH  REFERENCES 


C.J.S.  —  85  C.J.S.,  Taxation,  §  1813  et 
seq. 

48-6-72.  Collection  and  distribution  of  revenues. 


(a)  The  intangible  recording  tax  imposed  by  Code  Section  48-6-61 
upon  instruments  securing  long-term  notes  secured  by  real  property 
shall  be  collected  by  the  collecting  officer  of  each  county  and  said  officer 
shall  make  the  distributions  in  the  manner  provided  for  in  this  Code 
section. 

(b)  The  governing  authority  of  each  county  shall  take  into  consider¬ 
ation  any  increase  or  decrease  in  the  duties  and  responsibilities  of  the 
offices  of  the  tax  commissioner  and  the  clerk  of  the  superior  court 
required  by  this  article  in  establishing  the  annual  budget  for  each  such 
office  and,  where  applicable,  the  affected  officers  shall  cooperate  fully  in 
any  transferring  of  responsibilities  required  under  this  Code  section. 

(c)  The  collecting  officer,  on  the  basis  of  the  tax  commissioner’s  or  tax 
collector’s  records  and  of  certificates  which  shall  be  supplied  by  each 
school  district,  municipality,  and  other  tax  district  in  the  county,  shall 
distribute  at  least  monthly  the  revenue  collected  under  this  article. 
Each  year  the  millage  rates  used  in  the  distributions  of  revenue  under 
this  Code  section  shall  be  based  upon  the  immediately  preceding  year’s 
millage  rate  of  each  participating  tax  authority  as  provided  in  this 
article. 

(d)  Revenue  derived  from  taxes  under  this  article  shall  be  divided 
among  the  state  and  all  other  tax  jurisdictions  and  districts  including, 
but  not  limited  to,  county  and  municipal  districts,  which  levy  or  cause 
to  be  levied  for  their  benefit  a  property  tax  on  real  and  tangible  personal 
property  having  the  same  taxable  situs  as  the  real  property  which  is  the 
subject  of  the  intangible  tax.  The  distribution  shall  be  made  according 
to  the  proportion  that  the  millage  rate  levied  for  the  state  and  each 
other  tax  jurisdiction  or  district  respectively  bears  to  the  total  millage 
rate  levied  for  all  purposes  applicable  to  real  and  tangible  personal 
property  having  the  same  taxable  situs  as  the  subject  of  the  intangible 
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tax.  The  revenue  distributed  to  municipalities  having  independent 
school  systems  supported  by  taxes  levied  by  the  municipality  shall  be 
divided  between  the  municipality  and  the  independent  school  system 
according  to  the  proportion  that  the  millage  rate  levied  by  the  munic¬ 
ipality  for  nonschool  purposes  and  the  millage  rate  levied  for  school 
purposes  bear  to  the  total  millage  rate  levied  by  the  municipality  for  all 
purposes.  The  tax  levied  by  this  article  shall  be  deemed  to  be  levied  by 
the  participating  tax  authorities  in  the  proportion  that  the  millage  rate 
of  each  participating  tax  authority  bears  to  the  aggregate  millage  rate 
of  all  the  participating  tax  authorities. 

(e)  In  the  event  any  distribution  or  part  of  a  distribution  as  provided 
in  this  article  is  adjudged  to  be  invalid  for  any  reason,  such  distribution 
or  part  of  a  distribution  shall  be  paid  into  the  general  fund  of  the  state 
in  the  same  manner  and  for  the  same  purposes  as  provided  in  this 
article  for  the  state’s  share  of  the  revenues  derived  from  the  tax 
imposed  by  this  article.  (Ga.  L.  1955,  p.  730,  §  1;  Code  1933, 
§  91A-3217,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1990,  p.  1843, 
§  4;  Ga.  L.  1994,  p.  1767,  §  5;  Ga.  L.  1996,  p.  117,  §  6;  Ga.  L.  1996,  p. 
130,  §  6;  Ga.  L.  1997,  p.  523,  §  2.) 


Editor’s  notes.  —  Ga.  L.  1996,  p.  117, 
§  9,  provides  that  the  Act  shall  not  repeal 
any  provision  of  Ga.  L.  1996,  p.  130  if  Ga. 
L.  1996,  p.  130  is  passed  at  the  1996 
regular  session  of  the  General  Assembly, 
becomes  law,  and  becomes  effective. 

Ga.  L.  1996,  p.  130,  §  9,  not  codified  by 
the  General  Assembly,  provides,  in  part, 
that  the  provisions  of  the  Act  shall  not 
repeal  but  shall  supersede  and  control 
over  any  conflicting  provisions  of  any 
other  Act  enacted  at  the  1996  regular 
session,  including,  but  not  limited  to,  Ga. 
L.  1996,  p.  117. 

Ga.  L.  1996,  p.  130,  §  9,  not  codified  by 


the  General  Assembly,  provides  that  the 
1996  amendment  enacted  by  that  Act  be¬ 
comes  effective  on  January  1,  1997,  and 
shall  be  applicable  to  all  taxable  years 
beginning  on  or  after  January  1,  1996, 
upon  the  ratification  of  House  Resolution 
734  (Ga.  L.  1996,  p.  1665)  at  the  Novem¬ 
ber  1996  general  election;  if  such  resolu¬ 
tion  is  not  ratified,  the  amendment  shall 
not  become  effective  and  shall  stand  re¬ 
pealed  on  January  1,  1997.  That  resolu¬ 
tion  passed  at  the  November  1996  general 
election,  so  the  amendment  took  effect  on 
January  1,  1997. 


RESEARCH  REFERENCES 


C.J.S.  —  85  C.J.S.,  Taxation,  §  1823. 

48-6-73.  Reports  and  distributions  by  collecting  officer;  failure 
to  distribute  as  breach  of  duty  and  bond;  commissions; 
long-term  notes  not  entered  on  property  tax  digest. 

Each  collecting  officer  shall  make  a  report  to  the  commissioner  by  the 
tenth  day  of  each  month  on  forms  prescribed  by  the  commissioner  of  all 
sums  collected  and  remitted  under  this  article  for  the  preceding  month. 
The  collecting  officer  shall  retain  6  percent  of  the  tax  collected  as 
compensation  for  said  officer’s  services  in  collecting  the  tax.  All  such 
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taxes  shall  be  deemed  to  have  been  collected  by  the  collecting  officer  in 
said  officer’s  official  capacity.  Failure  to  collect  and  distribute  the  tax  as 
provided  by  law  shall  constitute  a  breach  of  the  official  duty  and  of  the 
official  bond  of  the  collecting  officer.  In  each  county  in  which  the 
collecting  officer  is  on  a  salary,  the  6  percent  commission  allowed  by  this 
Code  section  shall  be  paid  into  the  county  treasury  and  shall  become 
county  property.  The  long-term  notes  secured  by  real  property  upon 
which  this  tax  is  based  shall  not  be  placed  upon  the  property  tax  digest 
prepared  and  maintained  by  the  tax  receiver.  It  is  the  intention  of  the 
General  Assembly  that  the  6  percent  commission  permitted  under  this 
article  for  the  collection  and  distribution  of  this  tax  by  the  collecting 
officer  shall  be  the  only  compensation  permitted  to  any  collecting  officer 
with  respect  to  this  tax.  (Ga.  L.  1953,  Nov.-Dee.  Sess.,  p.  379,  §  8;  Ga. 
L.  1955,  p.  288,  §  3;  Code  1933,  §  91A-3206,  enacted  by  Ga.  L.  1978,  p. 
309,  §  2;  Ga.  L.  1990,  p.  1843,  §  4;  Ga.  L.  1992,  p.  1686,  §  1;  Ga.  L. 
1994,  p.  1767,  §  6;  Ga.  L.  2000,  p.  1376,  §  1;  Ga.  L.  2002,  p.  1294,  §  1; 
Ga.  L.  2012,  p.  738,  §  1/HB  851.) 

OPINIONS  OF  THE  ATTORNEY  GENERAL 


Commission  paid  to  tax  official  in 
county  where  instrument  first  re¬ 
corded.  —  Commission  provided  for  in 
this  statute  is  to  be  retained  by  the  tax 
collector  or  tax  commissioner  (now  collec¬ 
tion  officer)  of  the  county  where  the  secu¬ 
rity  instrument  is  first  recorded  and  to 
whom  the  intangibles  tax  is  paid.  That  the 
tax  collector  or  tax  commissioner  collect¬ 
ing  the  tax  is  to  retain  the  entire  commis¬ 
sion  is  borne  out  by  the  provisions  of  this 
statute.  1963-65  Op.  Att’y  Gen.  p.  96. 

Commission  as  to  property  lying  in 
both  4  percent  and  6  percent  coun¬ 
ties.  —  Properties  covered  by  a  security 
instrument  can  lie  in  both  4  percent  and  6 
percent  counties.  Since  no  specific  recog¬ 
nition  was  given  to  this  possible  situation 
by  this  statute  in  the  way  of  prorating  the 
commission  among  the  tax  collectors  and 


tax  commissioners  (now  collection  officers) 
of  the  various  counties  involved,  it  must 
have  been  the  intent  of  the  General  As¬ 
sembly  that  the  rate  of  commission  be 
determined  by  the  size  of  the  county  in 
which  the  instrument  was  first  recorded 
and  that  the  tax  collector  and  tax  commis¬ 
sioner  collecting  the  tax  in  that  county 
retain  the  entire  commission.  1963-65  Op. 
Att’y  Gen.  p.  96. 

Commission  allowed  on  long-term 
notes  even  when  portion  of  tax  reve¬ 
nues  used  for  school  purposes.  —  Six 

percent  commission  allowed  tax  commis¬ 
sioner  or  tax  collector  (now  collection  offi¬ 
cer)  on  long-term  notes  secured  by  real 
estate  is  applicable  even  when  a  portion  of 
tax  revenues  is  used  for  school  purposes. 
1962  Op.  Att’y  Gen.  p.  567. 


RESEARCH  REFERENCES 

C.J.S.  —  85  C.J.S.,  Taxation,  §  1127  et 
seq. 
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48-6-74.  Distribution  of  revenues  from  intangible  recording  tax; 

procedure  when  real  property  located  in  more  than  one 
county. 


All  revenues  derived  from  the  intangible  recording  tax  imposed  by 
this  article  including,  but  not  limited  to,  revenues  from  any  imposition 
of  the  tax  upon  intangible  trust  property  shall  be  distributed  among  the 
state,  county,  and  municipality  in  which  the  real  property  is  located  in 
the  same  proportion  that  revenues  derived  from  the  intangible  taxes 
imposed  by  Article  3  of  this  chapter  are  distributed.  If  the  real  property 
is  located  in  more  than  one  county,  the  appropriate  portion  of  the 
intangible  recording  tax  shall  be  distributed  equitably  by  the  commis¬ 
sioner  among  the  affected  counties.  (Ga.  L.  1953,  Nov.-Dee.  Sess.,  p.  379, 
§  17;  Code  1933,  §  91A-3214,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga. 
L.  1990,  p.  1843,  §  4;  Ga.  L.  1996,  p.  117,  §  7;  Ga.  L.  1996,  p.  130,  §  7; 
Ga.  L.  1997,  p.  523,  §  3.) 


Editor’s  notes.  —  Ga.  L.  1996,  p.  117, 
§  9,  provides  that  the  Act  shall  not  repeal 
any  provision  of  Ga.  L.  1996,  p.  130  if  Ga. 
L.  1996,  p.  130  is  passed  at  the  1996 
regular  session  of  the  General  Assembly, 
becomes  law,  and  becomes  effective. 

Ga.  L.  1996,  p.  130,  §  9,  not  codified  by 
the  General  Assembly,  provides,  in  part, 
that  the  provisions  of  the  Act  shall  not 
repeal  but  shall  supersede  and  control 
over  any  conflicting  provisions  of  any 
other  Act  enacted  at  the  1996  regular 
session,  including,  but  not  limited  to,  Ga. 
L.  1996,  p.  117. 

Ga.  L.  1996,  p.  130,  §  9,  not  codified  by 


the  General  Assembly,  provides  that  the 
1996  amendment  enacted  by  that  Act  be¬ 
comes  effective  on  January  1,  1997,  and 
shall  be  applicable  to  all  taxable  years 
beginning  on  or  after  January  1,  1996, 
upon  the  ratification  of  House  Resolution 
734  (Ga.  L.  1996,  p.  1665)  at  the  Novem¬ 
ber  1996  general  election;  if  such  resolu¬ 
tion  is  not  ratified,  the  amendment  by 
that  Act  shall  not  become  effective  and 
shall  stand  repealed  on  January  1,  1997. 
That  resolution  passed  at  the  November 
1996  general  election,  so  the  amendment 
took  effect  on  January  1,  1997. 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Intangible  property  tax  on 
long-term  notes  secured  by  real  es¬ 
tate  is  not  unconstitutional.  1970  Op. 
Att’y  Gen.  No.  70-56. 

Distribution  based  on  property  lo¬ 
cation.  —  Distribution  of  the  intangible 


tax  levied  under  the  provisions  of  Ga.  L. 
1953,  Nov.-Dee.  Sess.,  p.  379  (see  now 
O.C.G.A.  Arts.  2  [repealed]  and  3,  Ch.  6,  T. 
48)  will  be  based  solely  on  the  location  of 
the  property.  1954-56  Op.  Att’y  Gen.  p. 
581. 


RESEARCH  REFERENCES 


C.J.S.  —  81A  C.J.S.,  States,  §§  283, 

291.  85  C.J.S.,  Taxation,  §§  1815,  1823. 

48-6-75.  Collection  procedures  in  absence  of  collecting  officer. 


In  the  event  the  collecting  officer  required  to  collect  the  tax  imposed 
by  Code  Section  48-6-61  is  temporarily  absent  from  said  officer’s  office 
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for  reasons  of  health,  vacation,  or  otherwise,  said  officer  shall  designate 
another  qualified  person  to  collect  the  intangible  recording  tax  in  said 
officer’s  absence.  In  the  event  of  the  death  of  the  collecting  officer,  the 
county  governing  authority  shall  immediately  designate  another  qual¬ 
ified  person  to  collect  the  tax  until  a  new  collecting  officer  qualifies  for 
the  position  as  required  by  law.  (Ga.  L.  1955,  p.  288,  §  6;  Code  1933, 
§  91A-3215,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1990,  p.  1843, 
§  4;  Ga.  L.  1994,  p.  1767,  §  7.) 

RESEARCH  REFERENCES 

C.J.S.  —  21  C.J.S.,  Courts,  §  338  et 
seq. 

48-6-76.  Procedure  for  protesting  intangible  recording  tax;  pay¬ 
ment  under  protest;  special  escrow  fund;  filing  claim; 
approval  or  denial  by  commissioner;  action  for  refund. 

(a)  If  a  taxpayer  files  with  the  collecting  officer  at  the  time  of 
payment  of  tax  as  provided  in  Code  Section  48-6-61  a  written  protest  in 
duplicate  of  the  collection  or  any  part  of  the  collection  of  the  tax  as 
erroneous  or  illegal,  the  collecting  officer  receiving  the  payment  under 
written  protest  shall  be  deemed  to  have  made  a  conditional  collection  of 
the  protested  amount  of  the  payment.  Each  protested  collection  shall  be 
effective  to  discharge  any  duty  of  the  taxpayer  to  pay  the  tax  and  to 
require  the  collecting  officer  to  enter  upon  or  attach  to  the  instrument 
securing  the  obligation  upon  which  the  tax  is  claimed  to  be  due  a 
certification  in  the  form  prescribed  in  Code  Section  48-6-62  of  the  fact 
that  the  intangible  recording  tax  as  provided  by  Code  Section  48-6-61 
has  been  paid.  Each  collection  as  provided  in  this  Code  section  shall  be 
subject  to  the  conditions  set  forth  in  this  article  as  to  refund  upon 
determination  by  the  commissioner  or  by  final  judgment  in  a  refund 
action  that  the  collection  was  erroneous  or  illegal. 

(b)  A  collecting  officer  receiving  a  payment  under  written  protest 
shall  deposit  the  protested  amount  of  the  payment  in  a  separate 
account  in  a  bank  approved  as  a  depository  for  state  funds,  shall  hold 
the  protested  amount  as  a  special  escrow  fund  for  the  purposes  provided 
in  this  article,  and,  except  as  provided  in  this  Code  section,  shall  not 
distribute  the  amount  under  Code  Section  48-6-74  or  retain  from  the 
amount  or  pay  into  the  county  treasury  any  commission  under  Code 
Section  48-6-73.  Immediately  upon  receiving  a  payment  under  written 
protest,  the  collecting  officer  shall  forward  to  the  commissioner  one 
executed  copy  of  the  protest. 

(c)  The  taxpayer  making  a  payment  under  written  protest  may  file  at 
any  time  within  30  days  after  the  date  of  the  payment  a  claim  for  refund 
of  the  protested  amount  of  the  payment  with  the  commissioner.  Each 
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claim  shall  be  in  writing,  shall  be  in  the  form  and  contain  such 
information  as  the  commissioner  requires,  and  shall  include  a  summary 
statement  of  the  grounds  upon  which  the  taxpayer  relies  in  contending 
that  the  collection  of  the  amount  was  erroneous  or  illegal.  A  copy  of  the 
claim  shall  be  filed  by  the  taxpayer  within  the  30  day  period  with  the 
collecting  officer  or  said  officer’s  successor  who  collected  the  protested 
amount. 

(d)  The  commissioner  shall  consider  the  claim  for  refund  and  shall 
approve  or  deny  it  and  shall  notify  the  taxpayer  and  the  collecting 
officer  or  said  officer’s  successor  who  collected  the  protested  amount  of 
said  officer’s  action.  If  the  commissioner  approves  the  claim  in  whole  or 
in  part,  the  collecting  officer  or  said  officer’s  successor  shall  forthwith 
pay  to  the  taxpayer  the  amount  so  approved,  without  interest,  from  the 
special  escrow  fund  held  by  said  officer,  and  no  appropriation  or  further 
authorization  shall  be  necessary  to  authorize  and  require  the  payment 
to  the  taxpayer  from  the  special  escrow  fund. 

(e) (1)  Any  taxpayer  whose  claim  for  refund  is  denied  entirely  or  in 
part  by  the  commissioner  or  with  respect  to  whose  claim  no  decision 
is  rendered  by  the  commissioner  within  30  days  from  the  date  of  filing 
the  claim  shall  have  the  right  to  bring  an  action  for  refund  of  the 
amount  so  claimed  and  not  approved  against  the  collecting  officer  or 
said  officer’s  successor  who  collected  the  amount,  in  said  officer’s 
official  capacity,  in  the  superior  court  of  the  county  whose  official 
collected  the  amount  or  in  the  Georgia  Tax  Tribunal  in  accordance 
with  Chapter  13A  of  Title  50. 

(2)  No  action  for  refund  shall  be  brought  after  the  expiration  of  60 
days  from  the  date  of  denial  of  the  taxpayer’s  claim  for  refund  by  the 
commissioner. 

(3)  For  the  purposes  of  this  Code  section,  a  failure  by  the  commis¬ 
sioner  to  grant  or  deny  the  taxpayer’s  claim  for  refund  within  the  30 
day  period  shall  not  constitute  a  constructive  denial  of  the  claim. 

(f)  The  commissioner  in  said  commissioner’s  official  capacity  shall  be 
made  a  party  defendant  to  each  action  for  refund  in  order  that  the 
interests  of  the  state  may  be  represented  in  the  action,  and  the  Attorney 
General  shall  represent  the  defendants  in  each  action.  If  it  is  deter¬ 
mined  in  the  action  that  the  amount  claimed  by  the  taxpayer  was 
erroneously  or  illegally  collected  from  the  taxpayer,  the  taxpayer  shall 
be  entitled  to  judgment  against  the  defendant  county  tax  official  in  said 
tax  official’s  official  capacity  for  the  amount  erroneously  or  illegally 
collected,  without  interest  to  the  date  of  judgment.  Court  costs  charged 
against  the  defendant  in  such  an  action  and  any  interest  payable  on  a 
judgment  in  favor  of  the  taxpayer  in  such  an  action  for  a  period  before 
the  judgment  becomes  final  shall  be  paid  by  the  commissioner  as  part 
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of  the  expenses  of  administering  this  article.  The  principal  amount  of  a 
final  judgment  in  favor  of  the  taxpayer  in  such  an  action,  exclusive  of 
court  costs,  shall  be  paid  forthwith  to  the  taxpayer  by  the  defendant 
county  tax  official  from  the  special  escrow  fund,  and  no  appropriation  or 
further  authorization  shall  be  necessary  to  authorize  and  require  the 
payment  of  a  judgment  from  the  special  escrow  fund. 

(g)(1)  Upon  expiration  of  the  period  for  filing  a  claim  for  refund  of  a 
protested  payment  without  any  claim  being  filed,  upon  expiration  of 
the  period  for  filing  an  action  for  refund  of  a  protested  payment 
without  any  action  being  filed,  upon  dismissal  of  such  an  action,  or 
upon  final  judgment  in  such  an  action,  whichever  event  occurs  first, 
the  collecting  officer  holding  the  protested  amount  in  a  special  escrow 
fund  shall  retain  from  that  portion  of  the  amount  which  is  not 
payable  to  the  protesting  taxpayer  or  shall  pay  into  the  county 
treasury,  as  provided  in  Code  Section  48-6-73,  the  percentage  of  such 
portion  which  is  allowed  by  Code  Section  48-6-73  as  compensation  for 
such  collecting  officer’s  services  in  collecting  the  tax. 

(2)  The  balance  of  the  portion  after  the  deduction  provided  in 
paragraph  (1)  of  this  subsection  shall  be  distributed  as  provided  in 
Code  Section  48-6-74  with  respect  to  revenues  derived,  for  the  year 
during  which  the  amount  was  paid  by  the  taxpayer,  from  the 
intangible  recording  tax  imposed  by  this  article.  (Ga.  L.  1956,  p.  720, 
§  1;  Ga.  L.  1977,  p.  635,  §  7;  Code  1933,  §  91A-3216,  enacted  by  Ga. 
L.  1978,  p.  309,  §  2;  Ga.  L.  1990,  p.  1843,  §  4;  Ga.  L.  1992,  p.  6,  §  48; 
Ga.  L.  1994,  p.  1767,  §  8;  Ga.  L.  2012,  p.  318,  §  9/HB  100.) 

Editor’s  notes.  —  Ga.  L.  2012,  p.  318,  vided  that  cases  pending  on  January  1, 
§  16(b)/HB  100,  not  codified  by  the  Gen-  2013,  shall  continue  to  be  governed  by  the 
eral  Assembly,  provides,  in  part,  that:  law  in  effect  on  December  31,  2012,  until 
“Sections  1  through  14  of  this  Act  shall  the  conclusion  of  the  case.” 
become  effective  on  January  1,  2013,  pro- 

JUDICLAL  DECISIONS 


Nature  of  tax.  —  Intangible  taxes  im¬ 
posed  on  long  term  notes  secured  by  real 
estate  were  excise  taxes,  not  ad  valorem 
taxes,  since  the  taxes  were  paid  for  the 
privilege  of  filing  a  document  to  protect 
the  note  secured  by  the  recording  of  the 


security  instrument,  and  the  fact  that  the 
taxes  were  based  on  the  value  of  the 
property  was  only  ancillary.  Bankers 
Trust  Co.  v.  Jackson,  236  Ga.  App.  490, 
512  S.E.2d  378  (1999). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Intangible  property  tax  on 
long-term  notes  secured  by  real  es¬ 
tate  is  not  unconstitutional.  1970  Op. 
Att’y  Gen.  No.  70-56. 

Purpose.  —  Purpose  of  this  statute  is 


to  provide  a  way  for  a  person  to  pay  the 
tax  for  purposes  of  getting  a  prompt  and 
unquestionable  recordation  of  the  person’s 
security  instrument,  yet  not  pay  the  tax 
for  purposes  of  distribution  to  the  various 
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local  taxing  districts,  so  that  the  payment 
could  be  available  for  refund  upon  an 
administrative  or  judicial  decision  that 
there  is  no  liability.  1960-61  Op.  Att’y  Gen. 
p.  521. 

Only  authority  for  refunding  of  in¬ 


tangible  taxes  is  that  found  in  this 
statute;  there  is  no  other  provision  of  law 
authorizing  the  refund  of  intangible  taxes 
voluntarily  paid.  1957  Op.  Att’y  Gen.  p. 
316. 


RESEARCH  REFERENCES 


C.J.S.  —  85  C.J.S.,  Taxation,  §§  1822, 

1824. 

48-6-77.  Failure  to  pay  intangible  recording  tax  bars  action  on 
indebtedness;  removal  of  bar;  penalty;  conditions  un¬ 
der  which  penalty  waived;  acquisition  of  instrument  by 
holder  exempt  from  tax. 


(a)  Failure  to  pay  the  tax  levied  by  this  article  shall  constitute  a  bar 
to  the  collection  by  any  action,  foreclosure,  the  exercise  of  any  power  of 
sale,  or  otherwise  of  the  indebtedness  secured  by  any  instrument 
required  by  this  article  to  be  recorded,  whether  the  instrument  is  held 
by  an  original  party  to  the  instrument  or  by  a  transferee.  However, 
failure  to  pay  the  tax  levied  by  this  article  shall  not  affect  or  discharge 
the  indebtedness  and  other  obligations  secured  by  such  instrument  or 
the  debtor’s  liability  on  account  thereof  and,  subject  to  the  bar,  such 
instrument  shall  continue  to  secure  the  indebtedness  and  other  obliga¬ 
tions  secured  thereby  and  shall  continue  to  encumber  the  collateral 
described  therein.  The  bar  may  be  removed  by  the  payment  of  the 
required  tax,  plus  interest  at  the  rate  specified  in  Code  Section  48-2-40 
from  the  time  the  tax  was  due,  plus  a  penalty  of  50  percent  of  the 
amount  of  the  tax,  after  which  the  process  to  collect  the  indebtedness, 
including  foreclosure,  may  proceed  as  if  no  bar  ever  existed.  However,  if 
an  instrument  required  to  be  recorded  fails  to  reflect  on  its  face  that  the 
tax  levied  by  this  article  is  due  and  after  a  foreclosure  has  taken  place 
it  is  discovered  that  the  instrument  securing  the  indebtedness  is  in  fact 
subject  to  the  tax,  any  deed  given  pursuant  to  the  foreclosure  or  in  lieu 
of  foreclosure  shall  be  imperfected  but  may  be  perfected  by  the  payment 
of  the  required  tax,  plus  interest  at  the  rate  specified  in  Code  Section 
48-2-40  from  the  time  the  tax  was  due  plus  a  penalty  of  50  percent  of  the 
amount  of  the  tax.  Once  the  tax,  interest,  and  penalty  as  required  in 
this  subsection  have  been  paid,  the  perfection  of  the  deed  will  revert 
back  to  the  date  of  the  deed,  and  the  deed  shall  retain  its  priority  over 
any  and  all  intervening  liens  or  conveyances  except  those  conveyances 
and  liens  made  or  created  by  the  grantee,  its  successors,  and  assigns 
named  in  the  foreclosure  deed  or  deed  in  lieu  of  foreclosure.  These 
provisions  shall  have  no  effect  on  any  instrument  subject  to  the  tax  on 
which  the  statute  of  limitations  has  expired. 
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(b)  The  failure  to  pay  the  tax  shall  not  constitute  a  bar  to  the 
collection  of  the  indebtedness  as  provided  in  subsection  (a)  of  this  Code 
section  when  the  commissioner  has  determined  that  the  tax  is  not 
payable. 

(c)  The  commissioner  may  waive  the  penalty  provided  for  in  subsec¬ 
tion  (a)  of  this  Code  section  if  he  determines  that  the  failure  to  pay  the 
tax  was  through  ignorance  of  the  law  or  inadvertence  and  that  the 
failure  did  not  occur  out  of  bad  faith. 

(d)  This  Code  section  shall  not  apply  to  instruments  acquired  at  a 
time  when  the  holder  of  the  instrument  was  otherwise  exempt  from  the 
payment  of  the  tax  imposed  by  this  article.  (Ga.  L.  1953,  Nov.-Dee. 
Sess.,  p.  379,  §  11;  Ga.  L.  1973,  p.  271,  §  2;  Ga.  L.  1977,  p.  635,  §  3; 
Code  1933,  §  91A-3209,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L. 
1979,  p.  5,  §  59;  Ga.  L.  1980,  p.  10,  §  16;  Ga.  L.  1990,  p.  1843,  §  4;  Ga. 
L.  1997,  p.  547,  §  1.) 


JUDICIAL  DECISIONS 


Editor’s  notes.  —  In  light  of  the  simi¬ 
larity  of  the  statutory  provisions,  deci¬ 
sions  under  former  Code  1933,  §  92-171 
are  included  in  the  annotations  for  this 
Code  section. 

Effect  of  failure  to  pay  taxes  on 
confirmation  action  under 

§  44-14-161.  —  In  an  action  to  confirm  a 
sale  under  O.C.G.A.  §  44-14-161,  the 
debtors  were  not  permitted  to  raise  the 
defense  that  intangible  taxes  had  not  been 
paid  as  required  by  O.C.G.A.  §  48-6-77; 
alleged  defenses  to  the  original  debt  are 
not  relevant  to  the  confirmation  proceed¬ 
ing.  Guthrie  v.  Bank  S.,  195  Ga.  App.  123, 
393  S.E.2d  60  (1990). 

Section  is  designed  primarily  to  as¬ 
sure  collection  of  tax  when  due,  not 
for  the  debtor’s  protection.  Grant  v. 
Oakey,  108  Ga.  App.  759,  134  S.E.2d  499 
(1963)  (decided  under  former  Code  1933, 
§  92-171). 


O.C.G.A.  §  48-6-77  does  not  provide 
protection  to  the  debtor,  but  is  a  method  to 
force  the  payment  of  intangible  taxes 
when  due.  NationsBank  v.  Tucker,  231  Ga. 
App.  622,  500  S.E.2d  378  (1998). 

Exempt  party’s  transferee  not 
barred  from  collection  of  debt.  — 
When  a  bank  is  exempt  from  the  payment 
of  the  recording  tax  and  is  not  subject  to 
the  bar,  provided  for  in  this  statute, 
against  the  collection  of  the  debt,  the 
bank’s  grantor  cannot  protest  the  sale  of 
the  property  by  the  bank’s  transferee  in 
reliance  on  the  bar  of  this  statute.  Grant  v. 
Oakey,  108  Ga.  App.  759,  134  S.E.2d  499 
(1963)  (decided  under  former  Code  1933, 
§  92-171). 

Cited  in  Pease  &  Elliman  Realty  Trust 
v.  Gaines,  160  Ga.  App.  125,  286  S.E.2d 
448  (1981);  Moister  v.  Citizens  Trust  Bank 
(In  re  Truitt),  11  Bankr.  15  (Bankr.  N.D 
Ga.  1981). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Intangible  property  tax  on 
long-term  notes  secured  by  real  es¬ 
tate  is  not  unconstitutional.  1970  Op. 
Att’y  Gen.  No.  70-56. 

Transfer  does  not  relieve  original 
holder  of  obligation.  —  Transfer  by 
assignment  or  otherwise  of  long-term 


notes  secured  by  real  estate  to  the  na¬ 
tional  bank  does  not  relieve  the  original 
holder  of  the  holder’s  tax  obligation,  and 
does  not  change  the  tax  status  of  the 
instrument.  1963-65  Op.  Att’y  Gen.  p.  511. 

Waiver  of  penalty  in  absence  of  bad 
faith.  —  When  the  holders  of  the  instru- 
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ment  mailed  a  check  for  the  intangibles 
taxes  shortly  after  acquiring  the  property 
but  the  tax  commissioner,  being  unfamil¬ 
iar  with  the  commissioner’s  duties,  held 
the  check  several  months  without  pre¬ 
senting  the  check  to  the  bank  for  pay¬ 


ment,  the  state  revenue  commissioner  is 
authorized  to  waive  such  penalty  if  the 
commissioner  determines  that  the  failure 
to  pay  the  tax  was  through  ignorance  of 
the  law  or  inadvertence,  and  not  in  bad 
faith.  1963-65  Op.  Att’y  Gen.  p.  46. 


RESEARCH  REFERENCES 


C.J.S.  —  85  C.J.S.,  Taxation,  §  1820. 

ARTICLE  4 

TAXATION  OF  FINANCIAL  INSTITUTIONS 


Editor’s  notes.  —  Ga.  L.  1983,  p.  1350, 
§  15,  effective  January  1,  1984,  not  codi¬ 
fied  by  the  General  Assembly,  provides 
that  should  subsection  (e)  of  Code  Section 
48-6-93  or  paragraph  (11)  of  subsection  (b) 
of  Code  Section  48-7-21  be  declared  in¬ 


valid  or  unconstitutional,  it  is  the  intent  of 
the  General  Assembly  that  the  entire  Act 
be  held  invalid  and  the  method  of  taxation 
affected  by  the  Act  revert  to  the  method  in 
effect  prior  to  January  1,  1984. 


RESEARCH  REFERENCES 


ALR.  —  Discrimination  in  state  taxa¬ 
tion  of  national  banks  or  national  bank 
shares,  87  ALR  846. 

Tax  on  bank  stock  as  payable  out  of 
assets  of  insolvent  bank  or  trust  company, 
87  ALR  1018. 


“Business  situs”  for  purposes  of  prop¬ 
erty  taxation  of  intangibles  in  state  other 
than  domicile  of  owner,  143  ALR  361. 


48-6-90.  Definitions. 


As  used  in  this  article,  the  term: 

(1)  “Bank”  means  any  financial  institution  chartered  under  the 
laws  of  any  state  or  under  the  laws  of  the  United  States  which  is 
authorized  to  receive  deposits  in  this  state  and  which  has  a  corporate 
structure  authorizing  the  issuance  of  capital  stock. 

(2)  “Depository  financial  institution”  means  a  bank  or  a  savings 
and  loan  association. 

(3)  “Savings  and  loan  association”  means  any  financial  institution, 
other  than  a  credit  union,  chartered  under  the  laws  of  any  state  or 
under  the  laws  of  the  United  States  which  is  authorized  to  receive 
deposits  in  this  state  and  which  has  a  mutual  corporate  form.  (Code 
1981,  §  48-6-90,  enacted  by  Ga.  L.  1996,  p.  181,  §  2.) 

Editor’s  notes.  —  Ga.  L.  1996,  p.  181,  enacted  this  Code  section  and  provided 
§  2,  renumbered  former  Code  Section  that  it  shall  be  applicable  to  all  returns 
48-6-90  as  Code  Section  48-6-90.1  and  due  on  or  after  March  1,  1997. 
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Ga.  L.  1996,  p.  181,  §  10,  not  codified  by 
the  General  Assembly,  provides  for  a 
study  and  report  by  the  state  revenue 
commissioner  regarding  the  effect  of  the 
Act  on  revenue  received  by  the  state, 
counties,  and  cities  in  1997  and  1998  from 


the  tax  imposed  by  Article  4  of  Chapter  6 
of  Title  48  of  the  Code. 

Law  reviews.  —  For  review  of  1996 
revenue  and  taxation  legislation,  see  13 
Ga.  U.  L.  Rev.  294  (1996). 


48-6-90.1.  Depository  financial  institutions  subject  to  state  and 
local  taxation  as  business  corporations. 


Except  as  is  otherwise  provided  in  this  title,  depository  financial 
institutions  shall  be  subject  to  all  forms  of  state  and  local  taxation  in 
the  same  manner  and  to  the  same  extent  as  other  business  corporations 
in  Georgia.  (Ga.  L.  1927,  p.  56,  §  11;  Code  1933,  §  92-2406;  Ga.  L.  1935, 
p.  11,  §  11;  Ga.  L.  1955,  p.  450,  §§  1,  2;  Ga.  L.  1959,  p.  327,  §  1;  Ga.  L. 
1966,  p.  284,  §  1;  Ga.  L.  1973,  p.  924,  §  3;  Code  1933,  §  92-2406, 
enacted  by  Ga.  L.  1975,  p.  147,  §  1;  Ga.  L.  1976,  p.  405,  §  7;  Code  1933, 
§  91A-3301,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1983,  p.  1350, 
§  5;  Code  1981,  §  48-6-90.1,  as  redesignated  by  Ga.  L.  1996,  p.  181, 
§  2.) 


Editor’s  notes.  —  Ga.  L.  1996,  p.  181, 
§  10,  not  codified  by  the  General  Assembly, 
provides  for  a  study  and  report  by  the 
state  revenue  commissioner  regarding  the 
effect  of  the  Act  on  revenue  received  by  the 
state,  counties,  and  cities  in  1997  and 
1998  from  the  tax  imposed  by  Article  4  of 
Chapter  6  of  Title  48  of  the  Code. 

Law  reviews.  —  For  article  surveying 
legislative  and  judicial  developments  in 


Georgia  local  government  law  for  1978-79, 
see  31  Mercer  L.  Rev.  155  (1979).  For 
survey  article  on  constitutional  law,  see  34 
Mercer  L.  Rev.  53  (1982).  For  survey  arti¬ 
cle  on  local  government  law,  see  34  Mercer 
L.  Rev.  225  (1982). 

For  review  of  1996  revenue  and  taxa¬ 
tion  legislation,  see  13  Ga.  U.  L.  Rev.  294 
(1996). 


JUDICIAL  DECISIONS 


Analysis 

General  Consideration 

Persons  and  Entities  Liable  for  Tax 

General  Consideration 

Constitutionality  of  bank  share  tax 
scheme.  —  The  1975  Georgia  bank  share 
tax  scheme  did  not  subject  banks  to  a  tax 
classification  that  was  so  “palpably  arbi¬ 
trary”  or  “invidious”  as  to  run  afoul  of  the 
constitutional  protections  of  the  equal 
protection  clause  of  the  United  States 
Constitution  and  the  due  process  clauses 
of  the  United  States  and  Georgia  Consti¬ 
tutions.  Roberts  v.  Gunter,  251  Ga.  276, 
304  S.E.2d  369  (1983). 

Former  bank  share  tax  statute,  Ga.  L. 
1975,  pp.  147-153  (see  now  O.C.G.A. 


§  48-6-90),  passed  in  March  1975  and 
stating  that  it  did  “apply  to  all  taxable 
years  beginning  on  or  after  January  1, 
1975,”  did  not  retroactively  impose  a  tax 
on  property  held  by  a  bank  two  and 
one-half  months  before  the  statute  was 
enacted  in  violation  of  the  constitutional 
prohibition  that  “no  . . .  retroactive  law  . . . 
shall  be  passed.”  Roberts  v.  Gunter,  251 
Ga.  276,  304  S.E.2d  369  (1983). 

State  can  lawfully  tax  national 
banks  only  as  provided  by  federal 
law.  Goodwin  v.  Citizens  &  S.  Nat’l  Bank, 
209  Ga.  908,  76  S.E.2d  620  (1953). 
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General  Consideration  (Cont’d) 

To  tax  long-term  notes  separately 
would  violate  the  declared  policy  of 
this  state.  Washington  Loan  &  Banking 
Co.  v.  Golucke,  212  Ga.  98,  90  S.E.2d  575 
(1955). 

Intent  of  statute  is  that  the  state 
shall  tax  full  value  of  shares,  and  no 
more.  Georgia  R.R.  Bank  &  Trust  v.  Rich¬ 
mond  County  Bd.  of  Tax  Assessors,  142 
Ga.  App.  417,  236  S.E.2d  95  (1977). 

Notice  of  assessment  of  bank  share 
tax  on  solvent  bank.  —  Since  the  bank 
was  statutorily  required  to  act  as  agent 
for  the  shareholders  for  purposes  of  the 
bank  share  tax,  it  was  proper  that  notice 
of  assessment  be  forwarded  to  the  bank.  It 
was  not  essential,  however,  that  personal 
notice  be  sent  to  the  individual  sharehold¬ 
ers.  Roberts  v.  Gunter,  251  Ga.  276,  304 
S.E.2d  369  (1983)  (decided  prior  to  1983 
amendment). 

Notice  of  assessment  of  bank  share 
tax  on  insolvent  bank.  —  After  a  bank 
had  ceased  banking  operations  and  was 
placed  in  receivership  with  the  FDIC,  the 
bank  was  no  longer  the  agent  of  the  share¬ 
holders  for  bank  share  tax  purposes,  and 
under  these  facts,  notice  of  a  bank  share 
tax  assessment  to  the  receiver  or  the 
FDIC  would  not  be  notice  to  the  share¬ 
holders.  Roberts  v.  Gunter,  251  Ga.  276, 
304  S.E.2d  369  (1983)  (decided  prior  to 
1983  amendment). 

Bank  exempt  from  recording  tax  on 
deed  to  realty  and  may  compel  recor¬ 
dation  by  mandamus.  —  Bank  char¬ 
tered  under  the  laws  of  this  state  is  not 
subject  to  payment  of  the  ad  valorem 
recording  fee  imposed  under  Ga.  L.  1953, 
Nov.-Dee.  Sess.,  p.  379,  §  4  (see  now 


O.C.G.A.  §  48-6-61).  It  is  error  to  sustain 
a  general  demurrer  (now  motion  to  dis¬ 
miss)  to  the  bank’s  petition  for  a  writ  of 
mandamus  to  require  the  clerk  of  the 
superior  court  to  record  a  security  deed 
given  to  secure  the  payment  of  a 
long-term  note,  without  payment  of  the 
recording  fee.  Washington  Loan  &  Bank¬ 
ing  Co.  v.  Golucke,  212  Ga.  98,  90  S.E.2d 
575  (1955). 

Persons  and  Entities  Liable  for  Tax 

Receiver  of  an  insolvent  bank  is  not 
liable  for  payment  of  bank  share 
taxes  assessed  prior  to  insolvency,  nor 
does  the  fact  that  the  bank  maintained  a 
reserve  account  for  payment  of  the  taxes 
at  the  time  the  bank  went  into  receiver¬ 
ship  distinguish  the  case  since  it  does  not 
appear  that  these  funds  had  been  set 
apart  for  the  shareholders  as  dividends  or 
otherwise  designated  as  shareholder 
property.  Roberts  v.  Gunter,  251  Ga.  276, 
304  S.E.2d  369  (1983)  (decided  prior  to 
1983  amendment). 

Shareholders  may  ultimately  be 
held  liable  for  unpaid  bank  share  taxes 
assessed  prior  to  the  insolvency  of  the 
shareholders’ bank.  Roberts  v.  Gunter,  251 
Ga.  276,  304  S.E.2d  369  (1983)  (decided 
prior  to  1983  amendment). 

Taxes  payable  after  expenses  of  liq¬ 
uidation  and  claims  of  depositors.  — 
State  taxes  are  payable  only  after  all  costs 
and  expenses  of  the  administration  of  the 
liquidation  or  dissolution,  and  the  pay¬ 
ment  of  the  claims  of  depositors.  Roberts 
v.  Gunter,  251  Ga.  276,  304  S.E.2d  369 
(1983)  (decided  prior  to  1983  amendment). 

Cited  in  Bartow  County  Bank  v. 
Bartow  County  Bd.  of  Tax  Assessors,  251 
Ga.  831,  312  S.E.2d  102  (1984). 


OPINIONS  OF  THE  ATTORNEY  GENERAL 


Section  prohibits  levy  of  business 
license  tax  on  state  banks.  —  Since 
municipalities  cannot  levy  a  business  li¬ 
cense  tax  on  national  banks,  municipali¬ 
ties  are  prohibited  from  levying  such  a  tax 
on  state  banks.  This  is  true  regardless  of 
any  provision  in  a  city  charter  giving  the 
city  the  right  to  levy  such  a  tax.  1954-56 
Op.  Att’y  Gen.  p.  699. 


State  revenue  laws  inapplicable  to 
international  banking  corporations. 

—  An  international  banking  corporation 
whose  sole  contact  with  this  state  is  the 
corporation’s  operation  of  an  agency  office 
licensed  under  Ga.  L.  1974,  p.  705,  §  1 
(see  now  O.C.G.A.  Art.  5,  Ch.  1,  T.  7)  is  not 
a  bank  for  purposes  of  state  revenue  stat¬ 
utes.  1976  Op.  Att’y  Gen.  No.  76-105. 
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RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  71  Am.  Jur.  2d,  State  ALR.  —  State  income  tax  in  respect  of 
and  Local  Taxation,  §  351.  income  from  national  bank  stock,  127  ALR 

C.J.S.  —  84  C.J.S.,  Taxation,  §§  91,  941. 

179,  184  et  seq.,  320,  321,  443,  641  et  seq. 

48-6-91.  Domestic  international  banking  facilities;  place  of 
business;  exemption  from  state  or  local  tax,  license,  or 
fee. 

Domestic  international  banking  facilities  operating  in  this  state 
pursuant  to  Article  5A  of  Chapter  1  of  Title  7,  the  “Domestic  Interna¬ 
tional  Banking  Facility  Act,”  and  engaging  only  in  those  activities 
authorized  pursuant  to  that  article  shall  not  be  deemed  to  maintain  a 
place  of  business  in  this  state  and  shall  not  be  subject  to  any  state  or 
local  tax,  license,  or  fee  solely  because  of  such  activities.  (Ga.  L.  1927,  p. 
56,  §  12;  Code  1933,  §  92-2407;  Ga.  L.  1935,  p.  11,  §  12;  Code  1933, 
§  92-2406.1,  enacted  by  Ga.  L.  1975,  p.  147,  §  2;  Ga.  L.  1976,  p.  405, 
§  8;  Code  1933,  §  91A-3302,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L. 

1983,  p.  1350,  §  6;  Ga.  L.  1984,  p.  22,  §  48;  Ga.  L.  1996,  p.  181,  §  3.) 

Editor’s  notes.  —  Ga.  L.  1996,  p.  181,  effect  of  the  Act  on  revenue  received  by  the 
§  10,  not  codified  by  the  General  Assembly,  state,  counties,  and  cities  in  1997  and 
provides  for  a  study  and  report  by  the  1998  from  the  tax  imposed  by  Article  4  of 
state  revenue  commissioner  regarding  the  Chapter  6  of  Title  48  of  the  Code. 

RESEARCH  REFERENCES 

Am.  Jur.  2d.  —  71  Am.  Jur.  2d,  State  C.J.S.  —  84  C.J.S. ,  Taxation,  §§  475  et 
and  Local  Taxation,  §  352.  seq.,  620  et  seq. 

48-6-92.  Taxation  of  banks  and  building  and  loan  associations 
under  article  exclusive;  exception. 

Reserved.  Repealed  by  Ga.  L.  1983,  p.  1350,  §  7,  effective  January  1, 

1984. 

Editor’s  notes.  —  This  Code  section  §  1;  Code  1933,  §  91A-3306,  enacted  by 
was  based  on  Ga.  L.  1937-38,  Ex.  Sess.,  p.  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1979,  p.  5, 
170,  §  2;  Ga.  L.  1973,  p.  924,  §  3;  Ga.  L.  §  60. 

1976,  p.  405,  §  4;  Ga.  L.  1978,  p.  1448, 

48-6-93.  Local  business  license  tax  on  depository  financial  insti¬ 
tutions;  tax  rate  based  on  Georgia  gross  receipts;  re¬ 
turn  required;  allocation  of  gross  receipts;  tax  credited 
against  state  corporate  income  tax  liability. 

(a)  Municipalities  and  counties  may  each  levy  and  collect  a  business 
license  tax  from  depository  financial  institutions  having  an  office 
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located  within  their  respective  jurisdiction  at  a  rate  not  to  exceed  0.25 
percent  of  the  Georgia  gross  receipts,  as  defined  and  allocated  in  Code 
Section  48-6-95  and  this  Code  section,  of  said  depository  financial 
institutions.  Municipalities  and  counties  may  provide  that  the  mini¬ 
mum  annual  amount  of  such  levy  upon  any  depository  financial 
institution  shall  be  not  more  than  $1,000.00. 

(b)  Reserved. 

(c)  Every  depository  financial  institution  subject  to  the  tax  autho¬ 
rized  by  this  Code  section  shall  file  a  return  of  its  gross  receipts  with 
each  applicable  jurisdiction  levying  such  tax  by  March  1  of  the  year 
following  the  year  in  which  such  gross  receipts  are  measured.  Said 
return  shall  be  in  the  manner  and  in  the  form  prescribed  by  the 
commissioner  based  on  the  allocation  method  set  forth  in  subsection  (d) 
of  this  Code  section.  The  return  shall  provide  the  information  necessary 
to  determine  the  portion  of  the  taxpayer’s  Georgia  gross  receipts  to  be 
allocated  to  each  taxing  jurisdiction  in  which  such  institution  has  an 
office.  Each  taxing  jurisdiction  which  has  enacted  a  business  license  tax 
pursuant  to  subsection  (a)  of  this  Code  section  shall  assess  and  collect 
said  tax  based  upon  the  information  provided  in  the  returns. 

(d)  A  depository  financial  institution’s  Georgia  gross  receipts  shall  be 
allocated  among  each  taxing  jurisdiction  in  which  such  institution  has 
an  office  as  of  December  31  of  the  year  in  which  gross  receipts  are 
measured,  as  follows: 

(1)  Each  jurisdiction  shall  be  assigned  the  gross  receipts  attribut¬ 
able  to  the  offices  located  within  such  jurisdiction;  and 

(2)  In  determining  the  amount  of  “gross  receipts”  attributable  to 
each  office,  20  percent  of  the  institution’s  Georgia  gross  receipts  shall 
be  attributable  to  that  institution’s  principal  Georgia  office,  which  for 
this  purpose  shall  be  the  Georgia  office  to  which  the  greatest  amount 
of  deposits  by  value  are  attributable.  The  remaining  80  percent  of 
Georgia  gross  receipts  shall  be  attributable  to  the  institution’s  other 
Georgia  offices,  pro  rata  according  to  the  number  of  such  offices.  The 
term  “office”  as  used  in  this  Code  section  means  a  place  of  business  of 
a  depository  financial  institution  at  which  the  institution  accepts 
deposits  but  shall  not  include  unmanned  automatic  teller  machines, 
point-of-sale  terminals,  or  other  similar  unmanned  electronic  facili¬ 
ties  at  which  deposits  may  be  accepted.  If  there  are  fewer  than  five 
offices  in  addition  to  the  principal  Georgia  office,  the  amount  of  gross 
receipts  attributable  to  each  such  office  shall  be  determined  by 
dividing  the  Georgia  gross  receipts  by  the  aggregate  number  of  such 
offices. 

(e)  Any  tax  paid  by  a  depository  financial  institution  pursuant  to  this 
Code  section  shall  be  credited  dollar  for  dollar  against  any  state  income 
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tax  liability  of  such  institution  for  the  tax  year  during  which  any 
business  or  occupation  tax  authorized  by  this  Code  section  is  paid.  Such 
credit  shall  be  subject  to  the  provisions  of  Code  Section  48-7-29.7. 

(f)  Except  as  authorized  by  this  Code  section,  no  municipality  or 
county  shall  levy  any  form  of  business  license  tax,  fee,  franchise,  or 
occupation  tax  on  any  depository  financial  institution.  (Ga.  L.  1937-38, 
Ex.  Sess.,  p.  156,  §  2;  Ga.  L.  1949,  p.  1050,  §  1;  Ga.  L.  1973,  p.  924,  §  3; 
Ga.  L.  1976,  p.  405,  §  1;  Code  1933,  §  91A-3303,  enacted  by  Ga.  L. 
1978,  p.  309,  §  2;  Ga.  L.  1983,  p.  1350,  §  8;  Ga.  L.  1984,  p.  22,  §  48;  Ga. 
L.  1988,  p.  13,  §  48;  Ga.  L.  1996,  p.  181,  §  4;  Ga.  L.  2000,  p.  1445,  §  3.) 


Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2000,  “Code 
Section  48-7-29.7”  was  substituted  for 
“Code  Section  48-7-29.4”  at  the  end  of 
subsection  (e). 

Editor’s  notes.  —  Ga.  L.  1983,  p.  1350, 
§  15,  effective  January  1,  1984,  not  codi¬ 
fied  by  the  General  Assembly,  provides 
that  should  subsection  (e)  of  Code  Section 
48-6-93  or  paragraph  (11)  of  subsection  (b) 
of  Code  Section  48-7-21  be  declared  in¬ 
valid  or  unconstitutional,  it  is  the  intent  of 
the  General  Assembly  that  the  entire  Act 
be  held  invalid  and  the  method  of  taxation 
affected  by  the  Act  revert  to  the  method  in 
effect  prior  to  January  1,  1984. 

Ga.  L.  1996,  p.  181,  §  10,  not  codified  by 
the  General  Assembly,  provides  for  a 
study  and  report  by  the  state  revenue 


commissioner  regarding  the  effect  of  the 
Act  on  revenue  received  by  the  state, 
counties,  and  cities  in  1997  and  1998  from 
the  tax  imposed  by  Article  4  of  Chapter  6 
of  Title  48  of  the  Code. 

Ga.  L.  2000,  p.  1445,  §  5,  not  codified  by 
the  General  Assembly,  provided  in  part 
that  the  Act  shall  be  applicable  to  all 
taxable  years  beginning  on  or  after  Janu¬ 
ary  1,  2001. 

Law  reviews.  —  For  article,  “Revenue 
and  Taxation:  Amend  Titles  48,  2,  28,  33, 
36,  46,  and  50  of  the  Official  Code  of 
Georgia  Annotated,  Relating  Respectively 
to  Revenue  and  Taxation,  Agriculture,  the 
General  Assembly,  Insurance,  Local  Gov¬ 
ernment,  Public  Utilities,  and  State  Gov¬ 
ernment,”  see  28  Ga.  St.  U.  L.  Rev.  217 
(2011). 


JUDICIAL  DECISIONS 


Cited  in  Bartow  County  Bank  v. 

Bartow  County  Bd.  of  Tax  Assessors,  248 
Ga.  703,  285  S.E.2d  920  (1982). 

OPINIONS  OF  THE  ATTORNEY  GENERAL 

Construction  with  §  48-6-98.  —  (a)  as  applied  to  savings  and  loan  associ- 

O.C.G.A.  §  48-6-98  operates  to  qualify  or  ations.  1984  Op.  Att’y  Gen.  No.  84-58. 
restrain  the  general  terms  of  subsection 
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C.J.S.  —  84  C.J.S.,  Taxation,  §§  89,  90, 
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against  foreign  corporations  in  imposition 
of  taxes  and  license  fees,  49  ALR  726;  77 
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48-6-94.  Rate  of  taxation  of  moneyed  capital  competing  with 
national  banks. 

All  moneyed  capital  in  the  hands  of  individual  citizens  of  this  state 
coming  into  competition  with  the  business  of  national  banks  shall  be 
subject  to  taxation  at  the  rate  applicable  to  the  national  banks.  (Ga.  L. 
1937-38,  Ex.  Sess.,  p.  156,  §  3;  Ga.  L.  1973,  p.  924,  §  3;  Ga.  L.  1976,  p. 
405,  §  2;  Code  1933,  §  91A-3305,  enacted  by  Ga.  L.  1978,  p.  309,  §  2.) 

48-6-95.  Special  state  occupation  tax  on  depository  financial 
institutions;  tax  rate  based  on  Georgia  gross  receipts; 
determining  gross  receipts;  return  required;  annual 
report  of  commissioner;  credits. 

(a)  There  is  imposed  a  special  state  occupation  tax  on  each  deposi¬ 
tory  financial  institution  that  conducts  business  or  owns  property  in 
this  state.  The  rate  of  this  tax  shall  be  0.25  percent  of  the  Georgia  gross 
receipts,  as  defined  in  subsection  (b)  of  this  Code  section,  of  the 
depository  financial  institution.  This  tax  shall  be  in  addition  to  any  and 
all  other  taxes  to  which  such  depository  financial  institution  is  subject. 

(b) (1)  For  purposes  of  this  Code  section,  “Georgia  gross  receipts” 
means  gross  receipts  as  determined  under  paragraph  (2)  of  this 
subsection,  unless  the  taxpayer  conducts  business  both  within  and 
outside  this  state  in  which  case  “Georgia  gross  receipts”  means  gross 
receipts  as  determined  under  paragraph  (2)  of  this  subsection  multi¬ 
plied  by  the  taxpayer’s  Georgia  gross  receipts  factor  determined 
under  paragraph  (2)  of  subsection  (d)  of  Code  Section  48-7-31  for  the 
year  in  which  such  gross  receipts  are  measured. 

(2)  For  purposes  of  this  Code  section,  “gross  receipts”  means  the 
total  amount  of  revenue  generated  from  the  sources  itemized  in  this 
paragraph  and  in  paragraph  (3)  of  this  subsection  during  the  calen¬ 
dar  year  immediately  preceding  the  date  on  which  the  tax  authorized 
by  this  Code  section  shall  be  due.  Before  determining  gross  receipts 
there  shall  be  deducted: 

(A)  An  amount  equal  to  the  amount  of  interest  paid  on  all 
liabilities  for  the  period; 

(B)  An  amount  equal  to  income  derived  from  the  authorized 
activities  of  any  domestic  international  banking  facility  operating 
pursuant  to  Article  5 A  of  Chapter  1  of  Title  7,  the  “Domestic 
International  Banking  Facility  Act”; 

(C)  An  amount  equal  to  any  income  arising  from  the  conduct  of 
a  banking  business  with  persons  or  entities  located  outside  of  the 
United  States,  its  territories,  or  possessions;  and 
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(D)  To  the  extent  that  any  deductions  are  made  pursuant  to 
subparagraphs  (B)  and  (C)  of  this  paragraph,  any  deductions  taken 
under  subparagraph  (A)  of  this  paragraph  shall  be  reduced  by  the 
same  proportion  that  the  deductions  in  subparagraphs  (B)  and  (C) 
of  this  paragraph  bear  to  the  gross  receipts  of  the  depository 
financial  institution  as  calculated  before  making  any  deductions 
pursuant  to  subparagraphs  (A)  through  (C)  of  this  paragraph. 

(3)  The  items  to  be  included  in  the  calculation  of  gross  receipts 
with  respect  to  banks  are  as  follows: 

(A)  Interest  and  fees  on  loans  less  any  interest  collected  on  those 
portions  of  loans  sold  and  serviced  for  others; 

(B)  Interest  on  balances  with  other  depository  financial  institu¬ 
tions; 

(C)  Interest  on  federal  or  correspondent  funds  sold  and  securi¬ 
ties  purchased  under  agreement  to  resell; 

(D)  Interest  on  other  bonds,  notes,  and  debentures,  excluding 
interest  on  obligations  of  the  State  of  Georgia  or  its  political 
subdivisions  and  obligations  of  the  United  States; 

(E)  Dividends  on  stock; 

(F)  Income  from  direct  lease  financing; 

(G)  Income  from  fiduciary  activities; 

(H)  Service  charges  on  deposit  accounts; 

(I)  Other  service  charges,  commissions,  and  fees;  and 

( J)  Other  income. 

(4)  The  items  to  be  included  in  the  calculation  of  gross  receipts 
with  respect  to  savings  and  loan  associations  are  as  follows: 

(A)  Interest  on  mortgage  loans  less  any  interest  collected  on 
those  portions  of  loans  sold  and  serviced  for  others; 

(B)  Interest  on  mortgages,  participations,  or  mortgage  backed 
securities; 

(C)  Interest  on  real  estate  sold  on  contract; 

(D)  Discounts  on  mortgage  loans  purchased; 

(E)  Interest  on  other  loans,  excluding  interest  on  obligations  of 
the  State  of  Georgia  or  its  political  subdivisions  and  obligations  of 
the  United  States; 

(F)  Interest  and  dividends  on  investments  and  deposits; 
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(G)  Loan  fees; 

(H)  Loan  servicing  fees; 

(I)  Other  fees  and  charges; 

( J)  Gross  income  from  real  estate  owned  operations; 

(K)  Net  income  from  office  building  operations; 

(L)  Gross  income  from  real  estate  held  for  investment; 

(M)  Net  income  from  service  corporations  and  subsidiaries; 

(N)  Miscellaneous  operating  income; 

(O)  Profit  on  sale  of  real  estate  owned  operations,  investment 
securities,  loans,  and  other  assets;  and 

(P)  Miscellaneous  nonoperating  income. 

(c)  Each  depository  financial  institution  shall  file  with  the  commis¬ 
sioner  a  return  of  its  gross  receipts  by  March  1  of  the  year  following  the 
year  in  which  such  gross  receipts  are  measured.  Said  return  shall  be  in 
the  manner  and  in  the  form  prescribed  by  the  commissioner.  The  tax 
imposed  by  this  Code  section  shall  be  paid  to  the  commissioner  at  the 
time  of  filing  the  return. 

(d)  The  commissioner  shall  make  an  annual  report  to  the  Governor 
and  to  the  chairpersons  of  the  House  and  Senate  Appropriations 
Committees  of  the  amount  of  special  state  occupation  tax  on  depository 
financial  institutions  collected. 


(e)  Any  tax  paid  by  a  depository  financial  institution  pursuant  to  this 
Code  section  shall  be  credited  dollar  for  dollar  against  any  state  income 
tax  liability  of  such  institution  for  the  tax  year  during  which  any 
business  or  occupation  tax  authorized  by  this  Code  section  is  paid.  Such 
credit  shall  be  subject  to  the  provisions  of  Code  Section  48-7-29.7.  (Ga. 
L.  1975,  p.  154,  §  3;  Code  1933,  §  91A-3304,  enacted  by  Ga.  L.  1978,  p. 
309,  §  2;  Ga.  L.  1983,  p.  1350,  §  9;  Ga.  L.  1996,  p.  181,  §  5;  Ga.  L.  2000, 
p.  1445,  §  4;  Ga.  L.  2002,  p.  415,  §  48.) 


Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2000,  “Code 
Section  48-7-29.7”  was  substituted  for 
“Code  Section  48-7-29.4”  at  the  end  of 
subsection  (e). 

Editor’s  notes.  —  Ga.  L.  1996,  p.  181, 
§  10,  not  codified  by  the  General  Assembly, 
provides  for  a  study  and  report  by  the 
state  revenue  commissioner  regarding  the 
effect  of  the  Act  on  revenue  received  by  the 
state,  counties,  and  cities  in  1997  and 


1998  from  the  tax  imposed  by  Article  4  of 
Chapter  6  of  Title  48  of  the  Code. 

Ga.  L.  2000,  p.  1445,  §  5,  not  codified  by 
the  General  Assembly,  provided  in  part 
that  the  Act  shall  be  applicable  to  all 
taxable  years  beginning  on  or  after  Janu¬ 
ary  1,  2001. 

Law  reviews.  —  For  article,  “Revenue 
and  Taxation:  Amend  Titles  48,  2,  28,  33, 
36,  46,  and  50  of  the  Official  Code  of 
Georgia  Annotated,  Relating  Respectively 
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to  Revenue  and  Taxation,  Agriculture,  the  ernment,”  see  28  Ga.  St.  U.  L.  Rev.  217 
General  Assembly,  Insurance,  Local  Gov-  (2011). 
ernment,  Public  Utilities,  and  State  Gov- 

48-6-96.  Exemptions,  credits,  and  deductions  from  taxation  of 
depository  financial  institutions  filing  consolidated  re¬ 
turns  with  parent  organization. 

No  depository  financial  institution  shall  be  deprived  of  the  benefit  of 
any  exemption,  deduction,  or  credit  authorized  by  law  as  a  consequence 
of  its  election  to  file  otherwise  lawful  consolidated  returns  with  its 
parent  organization  or  any  corporate  subsidiaries  with  respect  to  any 
state  or  local  tax  levied  against  such  depository  financial  institution. 
(Code  1981,  §  48-6-96,  enacted  by  Ga.  L.  1983,  p.  1350,  §  10.) 

48-6-97.  Taxation  of  credit  unions;  legislative  intent  to  tax  state 
and  federally  chartered  credit  unions  equally. 

Except  as  otherwise  provided  by  law,  credit  unions  organized  under 
the  provisions  of  Chapter  1  of  Title  7,  the  “Financial  Institutions  Code 
of  Georgia,”  shall  be  subject  to  all  forms  of  state  and  local  government 
taxation  authorized  by  the  Congress  of  the  United  States  for  the 
taxation  of  federally  chartered  credit  unions  on  January  1,  1984.  It  is 
the  intent  of  the  General  Assembly  of  the  State  of  Georgia  that  credit 
unions  organized  under  the  laws  of  this  state  and  credit  unions 
organized  under  the  laws  of  the  United  States  and  domiciled  within  this 
state  be  subject  to  the  same  degree  of  taxation  whether  by  the  state  or 
any  of  its  political  subdivisions  in  which  such  credit  union  maintains  a 
place  of  business.  It  is  further  the  intent  of  the  General  Assembly  that 
in  the  event  the  Congress  of  the  United  States  should  change  the 
manner  in  which  federally  chartered  credit  unions  may  be  taxed  by 
state  and  local  governments,  then  to  the  extent  that  state  legislative 
authority  is  not  preempted  by  the  Congress,  state-chartered  credit 
unions  and  federally  chartered  credit  unions  operating  in  this  state 
shall  be  taxed  to  the  same  extent  and  in  the  same  manner  as 
state-chartered  savings  and  loan  associations  operating  in  this  state. 
(Code  1981,  §  48-6-97,  enacted  by  Ga.  L.  1983,  p.  1350,  §  10;  Ga.  L. 
1984,  p.  22,  §  48.) 

48-6-98.  Legislative  intent  to  tax  all  depository  financial  insti¬ 
tutions  equally;  interim  special  tax  limitation  for  sav¬ 
ings  and  loan  associations. 

It  is  the  intent  of  the  General  Assembly  of  the  State  of  Georgia  that 
depository  financial  institutions  shall  be  taxed  in  the  same  manner  and 
to  the  same  extent  for  purposes  of  state  taxation.  It  is  the  further  intent 
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of  the  General  Assembly  of  Georgia  that  depository  financial  institu¬ 
tions  shall  be  taxed  in  the  same  manner  and  to  the  same  extent  by  the 
individual  political  subdivisions  in  which  they  have  an  office  or  place  of 
business;  provided,  however,  that  the  following  distinctions  shall  be 
made  to  recognize  differences  between  banks  and  savings  and  loan 
associations: 

(1)  Any  appropriate  distinctions  made  elsewhere  in  this  chapter; 
and 

(2)  For  a  period  of  three  years  from  January  1,  1984,  the  aggregate 
gross  receipts  taxes  payable  by  any  savings  and  loan  association 
under  the  provisions  of  this  chapter  shall  not  be  in  excess  of  an 
amount  that  would  be  raised  by  a  current  ad  valorem  tax  imposed 
upon  the  net  worth  of  said  association.  As  used  in  this  chapter,  the 
term  “net  worth”  means  all  surplus,  undivided  profits,  and  reserves 
exclusive  of  any  reserve  required  by  any  federal  or  state  statute  or 
regulation  in  force  as  of  January  1,  1980,  which  statute  or  regulation 
was  applicable  to  such  federal  or  state-chartered  association,  and 
minus  the  fair  market  value  of  all  real  estate  or  equity  therein  owned 
by  the  association.  (Code  1981,  §  48-6-98,  enacted  by  Ga.  L.  1983,  p. 
1350,  §  10;  Ga.  L.  1984,  p.  22,  §  48.) 

OPINIONS  OF  THE  ATTORNEY  GENERAL 

Effect  on  §  48-6-93(a).  —  O.C.G.A.  §  48-6-93(a)  as  applied  to  savings  and 
§  48-6-98  operates  to  qualify  or  restrain  loan  associations.  1984  Op.  Att’y  Gen.  No. 
the  general  terms  of  O.C.G.A.  84-58. 
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REVENUE  AND  TAXATION 

VOLUME  36 

General  Provisions,  48-1-1  through  48-1-10. 

State  Administrative  Organization,  Administration,  and 
Enforcement,  48-2-1  through  48-2-115. 

Tax  Executions,  48-3-1  through  48-3-44. 

Ad  Valorem  Taxation  of  Property,  48-5-1  through  48-5-607. 

Special  Assessment  of  Forest  Land  Conservation  Use 
Property,  48-5A-1  through  48-5A-6. 

Alternative  Ad  Valorem  Tax  on  Motor  Vehicles,  48-5C-1. 

Taxation  of  Intangibles,  48-6-1  through  48-6-98. 

VOLUME  37 

Income  Taxes,  48-7-1  through  48-7-170. 

Sales  and  Use  Taxes,  48-8-1  through  48-8-278. 

Motor  Fuel  and  Road  Taxes,  48-9-1  through  48-9-46. 

Specific,  Business,  and  Occupation  Taxes,  48-13-1  through 
48-13-133. 

Redesignated. 


CHAPTER  1 

GENERAL  PROVISIONS 

Sec. 

48-1-2.  Definitions. 

48-1-2.  Definitions. 

As  used  in  this  title,  the  term: 

(1)  “Agency”  means  any  department,  commission,  institution,  of¬ 
fice,  or  officer  of  this  state. 

(2)  “Aircraft”  means  any  contrivance  used  or  designed  for  naviga¬ 
tion  or  flight  through  the  air. 
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(3)  “Airline  company”  means  any  person  who  undertakes,  directly 
or  indirectly,  to  engage  in  the  scheduled  transportation  by  aircraft  of 
persons  or  property  for  hire  in  intrastate,  interstate,  or  international 
transportation. 

(4)  “Commissioner”  means  the  state  revenue  commissioner. 

(5)  “Contraband  article”  means: 

(A)  Any  unauthorized,  false,  forged,  altered,  or  counterfeit  rev¬ 
enue  stamp  or  marking,  prima  facie  evidencing  the  payment  of  any 
tax  imposed  by  the  revenue  laws  of  this  state; 

(B)  Any  article,  plate,  die,  stamp,  machine,  apparatus,  para¬ 
phernalia,  or  other  device  or  material  designed  for  use,  intended  to 
be  used,  or  used  in  the  making  of  any  unauthorized,  false,  forged, 
altered,  or  counterfeit  revenue  stamp  or  marking  described  in 
subparagraph  (A)  of  this  paragraph;  or 

(C)  Any  article  or  property  to  which  any  unauthorized,  false, 
forged,  altered,  or  counterfeit  revenue  stamp  or  marking  prima 
facie  evidencing  the  payment  of  any  tax  imposed  by  the  revenue 
laws  of  this  state  is  attached  or  affixed. 

(6)  “Department”  means  the  Department  of  Revenue. 

(7)  “Deputy  commissioner”  means  the  deputy  revenue  commis¬ 
sioner. 

(8)  “Domestic,”  when  applied  to  any  corporation  or  association 
(including,  but  not  limited  to,  a  partnership),  means  created,  orga¬ 
nized,  or  domiciled  in  this  state. 

(9)  “Fiduciary”  means  a  guardian,  trustee,  executor,  administrator, 
receiver,  conservator,  or  any  person,  whether  individual  or  corporate, 
acting  in  any  fiduciary  capacity  for  any  person. 

(10)  Reserved. 

(11)  “Foreign,”  when  applied  to  any  corporation  or  association 
(including,  but  not  limited  to,  a  partnership),  means  created  or 
organized  outside  this  state. 

(12)  “Individual”  means  a  natural  person. 

(13)  “Intangible  personal  property”  means  the  capital  stock  of  all 
corporations;  money,  notes,  bonds,  accounts,  or  other  credits,  secured 
or  unsecured;  patent  rights,  copyrights,  franchises,  and  any  other 
classes  and  kinds  of  property  defined  by  law  as  intangible  personal 
property. 

(14)  “Internal  Revenue  Code”  or  “Internal  Revenue  Code  of  1986” 
means  for  taxable  years  beginning  on  or  after  January  1,  2017,  the 
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provisions  of  the  United  States  Internal  Revenue  Code  of  1986,  as 
amended,  provided  for  in  federal  law  enacted  on  or  before  February  9, 
2018,  except  that  Section  108(i),  Section  163(e)(5)(F),  Section 
168(b)(3)(I),  Section  168(e)(3)(B)(vii),  Section  168(e)(3)(E)(ix),  Section 
168(e)(8),  Section  168(k),  Section  168(m),  Section  168(n),  Section 
179(d)(l)(B)(ii),  Section  179(f),  Section  199,  Section  381(c)(20),  Sec¬ 
tion  382(d)(3),  Section  810(b)(4),  Section  1400L,  Section  1400N(d)(l), 
Section  1400N(f),  Section  1400N(j),  Section  1400N(k),  and  Section 
1400N(o)  of  the  Internal  Revenue  Code  of  1986,  as  amended,  shall  be 
treated  as  if  they  were  not  in  effect,  and  except  that  Section  168(e)(7), 
Section  172(b)(1)(F),  and  Section  172(i)(l)  of  the  Internal  Revenue 
Code  of  1986,  as  amended,  shall  be  treated  as  they  were  in  effect 
before  the  2008  enactment  of  federal  Public  Law  110-343,  and  except 
that  Section  163(i)(l)  of  the  Internal  Revenue  Code  of  1986,  as 
amended,  shall  be  treated  as  it  was  in  effect  before  the  2009 
enactment  of  federal  Public  Law  111-5,  and  except  that  Section 
13(e)(4)  of  2009  federal  Public  Law  111-92  shall  be  treated  as  if  it  was 
not  in  effect,  and  except  that  Section  118,  Section  163(j),  and  Section 
382(k)(l)  of  the  Internal  Revenue  Code  of  1986,  as  amended,  shall  be 
treated  as  they  were  in  effect  before  the  2017  enactment  of  federal 
Public  Law  115-97,  and  except  that  the  limitations  provided  in 
Section  179(b)(1)  shall  be  $250,000.00  for  tax  years  beginning  in 
2010,  shall  be  $250,000.00  for  tax  years  beginning  in  2011,  shall  be 
$250,000.00  for  tax  years  beginning  in  2012,  shall  be  $250,000.00  for 
tax  years  beginning  in  2013,  and  shall  be  $500,000.00  for  tax  years 
beginning  in  2014,  and  except  that  the  limitations  provided  in 
Section  179(b)(2)  shall  be  $800,000.00  for  tax  years  beginning  in 
2010,  shall  be  $800,000.00  for  tax  years  beginning  in  2011,  shall  be 
$800,000.00  for  tax  years  beginning  in  2012,  shall  be  $800,000.00  for 
tax  years  beginning  in  2013,  and  shall  be  $2  million  for  tax  years 
beginning  in  2014,  and  provided  that  Section  1106  of  federal  Public 
Law  112-95  as  amended  by  federal  Public  Law  113-243  shall  be 
treated  as  if  it  is  in  effect,  except  the  phrase  “Code  Section  48-2-35  (or, 
if  later,  November  15,  2015)”  shall  be  substituted  for  the  phrase 
“section  6511(a)  of  such  Code  (or,  if  later,  April  15,  2015),”  and 
notwithstanding  any  other  provision  in  this  title,  no  interest  shall  be 
refunded  with  respect  to  any  claim  for  refund  filed  pursuant  to 
Section  1106  of  federal  Public  Law  112-95,  and  provided  that  subsec¬ 
tion  (b)  of  Section  3  of  federal  Public  Law  114-292  shall  be  treated  as 
if  it  is  in  effect,  except  the  phrase  “Code  Section  48-2-35”  shall  be 
substituted  for  the  phrase  “section  6511(a)  of  the  Internal  Revenue 
Code  of  1986”  and  the  phrase  “such  section”  shall  be  substituted  for 
the  phrase  “such  subsection.”  In  the  event  a  reference  is  made  in  this 
title  to  the  Internal  Revenue  Code  or  the  Internal  Revenue  Code  of 
1954  as  it  existed  on  a  specific  date  prior  to  February  9,  2018,  the 
term  means  the  provisions  of  the  Internal  Revenue  Code  or  the 
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Internal  Revenue  Code  of  1954  as  it  existed  on  the  prior  date.  Unless 
otherwise  provided  in  this  title,  any  term  used  in  this  title  shall  have 
the  same  meaning  as  when  used  in  a  comparable  provision  or  context 
in  the  Internal  Revenue  Code  of  1986,  as  amended.  For  taxable  years 
beginning  on  or  after  January  1,  2017,  provisions  of  the  Internal 
Revenue  Code  of  1986,  as  amended,  which  were  as  of  February  9, 
2018,  enacted  into  law  but  not  yet  effective  shall  become  effective  for 
purposes  of  Georgia  taxation  on  the  same  dates  upon  which  they 
become  effective  for  federal  tax  purposes. 

(14.1)  “Internal  Revenue  Code”  or  “Internal  Revenue  Code  of  1986” 
means  for  taxable  years  beginning  after  December  31,  2005,  but 
before  January  1,  2007,  the  provisions  of  the  United  States  Internal 
Revenue  Code  of  1986,  as  amended,  provided  for  in  federal  law 
enacted  on  or  before  January  1,  2006,  except  that  Section  168(k)  (but 
not  excepting  Section  168(k)(2)(A)(i),  Section  168(k)(2)(D)(i),  and 
Section  168(k)(2)(E)),  Section  199,  Section  1400L,  Section 
1400N(d)(l),  Section  1400N(j),  and  Section  1400N(k)  of  the  Internal 
Revenue  Code  of  1986,  as  amended,  shall  be  treated  as  if  they  were 
not  in  effect,  and  except  that  the  following  provisions  shall  be  as 
amended  by  the  federal  Tax  Relief  and  Health  Care  Act  of  2006  (Pub. 
L.  No.  109-432)  as  such  federal  act  existed  on  December  20,  2006,  and 
effective  for  purposes  of  Georgia  taxation  on  the  same  dates  upon 
which  they  became  effective  for  federal  tax  purposes  pursuant  to  said 
federal  act:  Sections  38,  41,  45A,  45N,  51,  51A,  61,  62,  106,  121,  143, 
164,  168  (except  168(k)  but  not  excepting  168(k)(2)(A)(i),  168 
(k)(2)(D)(i),  and  168(k)(2)(E)),  170,  179E,  198,  220,  222,  223,  263, 
280C,  312,  355,  613A,  954,  1043,  1221,  1245,  1355,  1397E,  1400A, 
1400B,  7623,  and  7872.  For  such  taxable  years,  provisions  of  the 
Internal  Revenue  Code  of  1986,  as  amended,  which  were  as  of 
January  1,  2006,  enacted  into  law  but  not  yet  effective  shall  be 
effective  for  purposes  of  Georgia  taxation  on  the  same  dates  upon 
which  they  become  effective  for  federal  tax  purposes.  The  provisions 
of  this  paragraph  shall  supersede  and  control  over  any  provision  of 
paragraph  (14)  of  this  Code  section  to  the  contrary. 

( 14.2)  “Internal  Revenue  Code”  or  “Internal  Revenue  Code  of  1986” 
means  for  taxable  years  beginning  after  December  31,  2006,  but 
before  January  1,  2008,  the  provisions  of  the  United  States  Internal 
Revenue  Code  of  1986,  as  amended,  provided  for  in  federal  law 
enacted  on  or  before  January  1,  2008,  except  that  Section  168(k)  (but 
not  excepting  Section  168(k)(2)(A)(i),  Section  168(k)(2)(D)(i),  and 
Section  168(k)(2)(E)),  Section  199,  Section  1400L,  Section 
1400N(d)(l),  Section  1400N(j),  and  Section  1400N(k)  of  the  Internal 
Revenue  Code  of  1986,  as  amended,  shall  be  treated  as  if  they  were 
not  in  effect.  For  such  taxable  years,  provisions  of  the  Internal 
Revenue  Code  of  1986,  as  amended,  which  were  as  of  January  1, 
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2008,  enacted  into  law  but  not  yet  effective  shall  be  effective  for 
purposes  of  Georgia  taxation  on  the  same  dates  upon  which  they 
become  effective  for  federal  tax  purposes.  The  provisions  of  this 
paragraph  shall  supersede  and  control  over  any  provision  of  para¬ 
graph  (14)  of  this  Code  section  to  the  contrary. 

(14.3)  “Internal  Revenue  Code”  or  “Internal  Revenue  Code  of  1986” 
means  for  taxable  years  beginning  after  December  31,  2007,  but 
before  January  1,  2009,  the  provisions  of  the  United  States  Internal 
Revenue  Code  of  1986,  as  amended,  provided  for  in  federal  law 
enacted  on  or  before  January  1,  2009,  except  that  Section  168(b)(3)(I), 
Section  168(e)(3)(B)(vii),  Section  168(e)(3)(E)(ix),  Section  168(e)(8), 
Section  168(k)  (but  not  excepting  Section  168(k)(2)(A)(i),  Section 
168(k)(2)(D)(i),  and  Section  168(k)(2)(E)),  Section  168(m),  Section 
168(n),  Section  172(b)(1)(F),  Section  172(b)(l)( J),  Section  172(j), 
Section  199,  Section  1400L,  Section  1400N(d)(l),  Section  1400N(f), 
Section  1400N(j),  Section  1400N(k),  and  Section  1400N(o)  of  the 
Internal  Revenue  Code  of  1986,  as  amended,  shall  be  treated  as  if 
they  were  not  in  effect,  and  except  that  Section  168(e)(7),  Section 
172(i)(l),  and  Section  1221  of  the  Internal  Revenue  Code  of  1986,  as 
amended,  shall  be  treated  as  they  were  in  effect  before  the  2008 
enactment  of  federal  Public  Law  110-343.  For  such  taxable  years, 
provisions  of  the  Internal  Revenue  Code  of  1986,  as  amended,  which 
were  as  of  January  1,  2009,  enacted  into  law  but  not  yet  effective 
shall  be  effective  for  purposes  of  Georgia  taxation  on  the  same  dates 
upon  which  they  become  effective  for  federal  tax  purposes.  The 
provisions  of  this  paragraph  shall  supersede  and  control  over  any 
provision  of  paragraph  (14)  of  this  Code  section  to  the  contrary. 

(15)  “Internal  Revenue  Service”  or  “IRS”  means  the  Internal  Rev¬ 
enue  Service  of  the  United  States  Department  of  the  Treasury. 

(16)  “Member  of  the  armed  forces”  means  commissioned  officers 
and  personnel  below  the  grade  of  commissioned  officers  in  all  regular 
and  reserve  components  of  the  uniformed  services  subject  to  the 
jurisdiction  of  the  United  States  Department  of  Defense.  The  term 
also  includes  the  Coast  Guard,  but  it  does  not  include  civilian 
employees  of  the  armed  forces. 

(17)  “Municipality”  means  an  incorporated  municipality  in  this 
state. 

(18)  “Person”  means  any  individual,  firm,  partnership,  coopera¬ 
tive,  nonprofit  membership  corporation,  joint  venture,  association, 
company,  corporation,  agency,  syndicate,  estate,  trust,  business  trust, 
receiver,  fiduciary,  or  other  group  or  combination  acting  as  a  unit, 
body  politic,  or  political  subdivision,  whether  public,  private,  or 
quasi-public. 
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(19)  “Personal  property”  means  all  tangible  personal  property  and 
all  intangible  personal  property,  as  the  terms  are  defined  in  this  Code 
section. 

(20)  “Personal  representative”  means  the  duly  qualified  and  acting 
personal  representative  of  the  estate  of  a  decedent  or,  if  there  is  no 
duly  qualified  and  acting  representative,  the  person  in  possession  of 
any  property  of  the  decedent. 

(21)  “Public  utility”  means  all  railroad  companies,  street  and  subur¬ 
ban  railroads,  or  sleeping  car  companies;  persons  or  companies  operat¬ 
ing  railroads,  street  railroads,  suburban  railroads,  or  sleeping  cars  in 
this  state;  all  express  companies  including  railroad  companies  doing 
express,  telephone,  or  telegraph  business  (except  small  telephone  com¬ 
panies  or  persons  operating  a  telephone  business,  the  value  of  whose 
capital  stock  or  property  is  less  than  $5,000.00);  all  gas,  electric  light, 
electric  power,  hydroelectric  power,  steam  heat,  refrigerated  air,  dockage 
or  cranage,  canal,  toll  road,  toll  bridge,  railroad  equipment,  and  naviga¬ 
tion  companies;  and  any  person  or  persons  operating  a  gas,  electric  light, 
electric  power,  hydroelectric  power,  steam  heat,  refrigerated  air,  dockage 
or  cranage,  canal,  toll  road,  toll  bridge,  railroad  equipment,  or  navigation 
business,  through  their  president,  general  manager,  owner,  or  agent 
having  control  of  the  company’s  offices  in  this  state. 

(22)  “Tangible  personal  property”  means  personal  property  which 
may  be  seen,  weighed,  measured,  felt,  or  touched  or  which  is  in  any 
other  manner  perceptible  to  the  senses.  The  term  “tangible  personal 
property”  shall  not  include  intangible  personal  property.  This  para¬ 
graph  shall  not  apply  to  Chapter  8  of  this  title  relating  to  sales  and 
use  taxation. 

(23)  “Tax  collector”  means  a  county  tax  collector. 

(24)  “Tax  commissioner”  means  a  county  tax  commissioner. 

(25)  “Taxpayer”  means  any  person  required  by  law  to  file  a  return 
or  to  pay  taxes. 

(26)  “Tax  receiver”  means  a  county  tax  receiver.  (Code  1933, 
§  91A-102,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1979,  p.  5,  §  2; 
Ga.  L.  1981,  p.  1857,  §  2;  Ga.  L.  1981,  p.  1903,  §  1;  Ga.  L.  1982,  p.  3, 
§  48;  Ga.  L.  1984,  p.  1323,  §  1;  Ga.  L.  1987,  p.  191,  §  1;  Ga.  L.  1988,  p. 
475,  §  1;  Ga.  L.  1989,  p.  1402,  §  1;  Ga.  L.  1990,  p.  1350,  §  1;  Ga.  L. 
1991,  p.  367,  §  1;  Ga.  L.  1992,  p.  1441,  §  1;  Ga.  L.  1993,  p.  728,  §  1;  Ga. 
L.  1993,  p.  1402,  §  16;  Ga.  L.  1994,  p.  797,  §  1;  Ga.  L.  1995,  p.  324,  §  1; 
Ga.  L.  1996,  p.  117,  §  1;  Ga.  L.  1996,  p.  130,  §  1;  Ga.  L.  1996,  p.  308,  §  1; 
Ga.  L.  1997,  p.  396,  §  1;  Ga.  L.  1998,  p.  1224,  §  1;  Ga.  L.  1999,  p.  483, 
§  1;  Ga.  L.  2000,  p.  1296,  §  1;  Ga.  L.  2001,  p.  1224,  §  1;  Ga.  L.  2002,  p. 
439,  §  1;  Ga.  L.  2003,  p.  665,  §  2;  Ga.  L.  2004,  p.  410,  §  2;  Ga.  L.  2005, 
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p.  159,  §  2/HB  488;  Ga.  L.  2006,  p.  200,  §  1/HB  1310;  Ga.  L.  2007,  p.  2, 
§§  1,  2/HB  357;  Ga.  L.  2008,  p.  10,  §§  1,  2/HB  926;  Ga.  L.  2008,  p.  324, 
§  48/SB  455;  Ga.  L.  2009,  p.  6,  §§  1,  2/HB  74;  Ga.  L.  2010,  p.  895, 
§  1/HB  1138;  Ga.L.  2011,  p.  38,  §  1/HB  168;  Ga.  L.  2012,  p.  694,  §  1/HB 
729;  Ga.  L.  2013,  p.  7,  §  1/HB  266;  Ga.  L.  2014,  p.  231,  §  1/HB  918;  Ga. 
L.  2015,  p.  2,  §  1/HB  292;  Ga.  L.  2016,  p.  1,  §  1/HB  742;  Ga.  L.  2016,  p. 
864,  §  48/HB  737;  Ga.  L.  2017,  p.  4,  §  1/HB  283;  Ga.  L.  2018,  p.  8, 
§  1-1/HB  918.) 


The  2018  amendment,  effective  March 
2,  2018,  in  paragraph  (14),  substituted 
“2017”  for  “2016”  twice;  substituted  “Febru¬ 
ary  9,  2018”  for  “January  1,  2017”  three 
times;  and  in  the  first  sentence,  deleted 
“Section  85(c),”  following  “except  that”,  de¬ 
leted  “Section  164(a)(6),  Section  164(b)(6),” 
following  “Section  163(e)(5)(F),”,  deleted 
“(but  not  excepting  Section  168(k)(2)(A)(i), 
Section  168(k)(2)(D)(i),  and  Section 
168(k)(2)(E))”  preceding  “,  Section  168(m)”, 
substituted  “Section  179(d)(l)(B)(ii)”  for 
“Section  172(b)(1)(H),  Section  172(b)(l)(  J), 
Section  172(j)”,  inserted  “Section  381(c)(20), 
Section  382(d)(3),”  following  “Section  199,”, 


inserted  “and”  following  “Section 
172(b)(1)(F),”,  deleted  “,  and  Section  1221” 
following  “Section  172(i)(l)”,  and  inserted 
“and  except  that  Section  118,  Section  163(j), 
and  Section  382(k)(l)  of  the  Internal  Reve¬ 
nue  Code  of  1986,  as  amended,  shall  be 
treated  as  they  were  in  effect  before  the 
2017  enactment  of  federal  Public  Law 
115-97,”.  See  Editor’s  notes  for  applicability. 

Editor’s  notes.  —  Ga.  L.  2018,  p.  8, 
§  3-l(a)/HB  918,  not  codified  by  the  Gen¬ 
eral  Assembly,  provides,  in  part,  that  this 
Act  “shall  be  applicable  to  all  taxable  years 
beginning  on  or  after  January  1,  2017.” 


JUDICIAL  DECISIONS 


Mandamus  improperly  granted  to  a 
company.  —  Judgment  of  the  trial  court 
granting  a  company  mandamus  relief  was 
reversed  because  the  judgment  did  not 
show  that  the  State  Revenue  Commis¬ 
sioner,  in  refusing  to  accept  the  company’s 
ad  valorem  tax  returns  as  a  gas  company, 
violated  a  clear  legal  duty,  failed  to  act,  or 


engaged  in  arbitrary,  capricious,  and  un¬ 
reasonable  actions  because  the  company 
was  not  authorized  to  engage  in  the  busi¬ 
ness  of  a  gas  company  under  O.C.G.A. 
§  46-1-1(5)  nor  be  a  natural-gas  company 
as  defined  in  15  U.S.C.  §  717a(6).  Riley  v. 
Southern  LNG,  Inc.,  300  Ga.  689,  797 
S.E.2d  878  (2017). 


CHAPTER  2 


STATE  ADMINISTRATIVE  ORGANIZATION, 
ADMINISTRATION,  AND  ENFORCEMENT 


Article  1 

State  Administrative  Organization 

Sec. 

48-2-6.  Departmental  organization; 

employees;  compensation;  col¬ 
lection  of  delinquent  taxes  by 
contractors;  mandatory  finger¬ 
printing. 


Sec. 

48-2-15.  (For  effective  date,  see  note.) 

Confidential  and  privileged  in¬ 
formation. 

Article  2 

Administration 

48-2-56.  Liens  for  taxes;  priority. 
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ARTICLE  1 

STATE  ADMINISTRATIVE  ORGANIZATION 

48-2-6.  Departmental  organization;  employees;  compensation; 
collection  of  delinquent  taxes  by  contractors;  manda¬ 
tory  fingerprinting. 

(a)  The  commissioner  shall  establish  by  executive  order  such  units 
within  the  department  as  he  or  she  deems  proper  for  its  administration 
and  shall  designate  persons  to  be  directors  and  assistant  directors  of 
such  units  to  exercise  such  authority  as  he  or  she  may  delegate  to  them 
in  writing. 

(b)  The  commissioner  shall  have  the  authority  to  employ  as  many 
persons  as  he  or  she  deems  necessary  for  the  administration  of  the 
department  and  for  the  discharge  of  the  duties  of  his  or  her  office.  He  or 
she  shall  issue  all  necessary  directions,  instructions,  orders,  and  rules 
applicable  to  such  persons.  He  or  she  shall  have  authority,  as  he  or  she 
deems  proper,  to  employ,  assign,  compensate,  and  discharge  employees 
of  the  department  within  the  limitations  of  the  department’s  appropri¬ 
ation,  the  requirements  of  the  state  system  of  personnel  administra¬ 
tion,  including  the  rules  and  regulations  of  the  State  Personnel  Board, 
and  the  restrictions  set  forth  by  law. 

(c)  All  employees  of  the  department  shall  be  compensated  upon  a 
fixed  salary  basis  and  no  person  shall  be  compensated  for  services  to  the 
department  on  a  commission  or  contingent  fee  basis. 

(d)  Neither  the  commissioner  nor  any  officer  or  employee  of  the 
department  shall  be  given  or  receive  any  fee,  compensation,  loan,  gift, 
or  other  thing  of  value  in  addition  to  the  compensation  and  expense 
allowance  provided  by  law  for  any  service  or  pretended  service  either 
rendered  or  to  be  rendered  as  commissioner  or  as  an  officer  or  employee 
of  the  department. 

(e)  The  commissioner  is  authorized  to  provide  for  the  collection  of 
delinquent  taxes,  including  penalties  and  interest,  by  contractors.  Any 
such  contractors  must  be  approved  by  the  commissioner.  No  employee 
of  the  department  shall  be  approved  as  a  contractor  under  this 
subsection.  Such  contractors  shall  be  compensated  only  on  a  commis¬ 
sion  or  contingent  fee  basis. 
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(f)  The  following  persons  shall  be  subject  to  the  mandatory  finger¬ 
printing  and  criminal  record  checks  described  in  subsection  (g)  of  this 
Code  section: 

(1)  All  prospective  employees  of  the  department,  as  a  condition  of 
employment; 

(2)  All  personnel  employed  by  the  department  after  January  1, 
2019,  who  have  not  had  a  criminal  record  check  within  the  prior  ten 
years,  as  a  condition  of  continuing  employment,  with  a  requirement 
for  subsequent  criminal  record  checks  not  less  frequently  than  once 
every  ten  years; 

(3)  Employees  of  prospective  contractors  of  the  department,  and 
any  subcontractors  thereof,  who  may  have  access  to  confidential 
information  as  provided  in  Code  Section  48-2-15  or  48-7-60  or  who 
may  have  access  to  returns  or  return  information  as  defined  in  26 
U.S.C.  Section  6103  prior  to  any  access  to  any  of  the  foregoing 
information;  and 

(4)  All  personnel  employed  by  contractors  of  the  department,  and 
any  subcontractors  thereof,  after  January  1,  2019,  who  have  not  had 
a  criminal  record  check  within  the  prior  ten  years,  with  a  require¬ 
ment  for  subsequent  criminal  record  checks  not  less  frequently  than 
once  every  ten  years. 

(g) (1)  The  department’s  Office  of  Special  Investigations  shall  have 
the  authority  and  responsibility  to  order  criminal  record  checks 
pursuant  to  this  Code  section  through  the  Georgia  Crime  Information 
Center  and  the  Federal  Bureau  of  Investigation  and  shall  have  the 
authority  to  receive  the  results  of  such  criminal  record  checks. 

(2)  Fingerprints  shall  be  in  such  form  and  of  such  quality  as  shall 
be  acceptable  for  submission  to  the  Georgia  Crime  Information 
Center  and  the  Federal  Bureau  of  Investigation.  It  shall  be  the  duty 
of  each  law  enforcement  agency  in  this  state  to  fingerprint  those 
persons  required  to  be  fingerprinted  by  this  Code  section.  At  the 
discretion  of  the  department,  such  fingerprinting  may  be  performed 
by  the  department’s  Office  of  Special  Investigations. 

(3)  Upon  receipt  thereof,  the  Georgia  Crime  Information  Center 
shall  promptly  transmit  one  set  of  fingerprints  to  the  Federal  Bureau 
of  Investigation  for  a  search  of  the  bureau  records,  retain  another  set 
of  fingerprints,  and  conduct  a  search  of  its  own  records  and  records  to 
which  it  has  access.  The  Georgia  Crime  Information  Center  shall 
notify  the  department  in  writing  of  any  findings  or  if  there  are  no 
such  findings.  All  conviction  data  received  by  the  department  shall 
not  be  public  record,  shall  be  privileged,  and  shall  not  be  disclosed  to 
any  other  person  or  agency  except  to  any  person  or  agency  which 
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otherwise  has  a  legal  right  to  inspect  the  employment  file.  All  such 
information  shall  be  maintained  by  the  department  in  conformity 
with  the  requirements  of  the  Georgia  Crime  Information  Center  and 
the  Federal  Bureau  of  Investigation.  As  used  in  this  subsection,  the 
term  “conviction  data”  means  a  record  of  a  finding  or  verdict  of  guilty, 
a  plea  of  guilty,  or  a  plea  of  nolo  contendere  with  regard  to  any  crime, 
regardless  of  whether  an  appeal  of  the  conviction  has  been  sought. 

(4)  At  the  discretion  of  the  department,  fees  required  for  a  criminal 
record  check  by  the  Georgia  Crime  Information  Center  or  the  Federal 
Bureau  of  Investigation  shall  be  paid  by  the  department  or  by  the 
individual  seeking  employment  or  making  application  to  the  depart¬ 
ment.  Contractors  and  subcontractors  shall  pay  such  fees  for  their 
employees  and  prospective  employees. 

(5)  The  department  may  use  the  information  obtained  from  finger¬ 
printing  and  a  person’s  criminal  record  check  only  for  the  purpose  of 
verifying  the  identification  of  such  person  and  in  the  official  determi¬ 
nation  of  the  fitness  of  such  person’s  qualification  for  initial  or 
continuing  employment,  or  in  the  case  of  employees  of  contractors 
and  subcontractors,  for  the  purpose  of  allowing  or  denying  access  to 
legally  protected  information.  (Ga.  L.  1937-38,  Ex.  Sess.,  p.  77,  §  11; 
Ga.  L.  1951,  p.  360,  §  22;  Ga.  L.  1960,  p.  944,  §  1;  Ga.  L.  1967,  p.  788, 
§  7;  Code  1933,  §  91A-206,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga. 
L.  1995,  p.  781,  §  3;  Ga.  L.  2009,  p.  745,  §  1/SB  97;  Ga.  L.  2012,  p. 
446,  §  2-89/HB  642;  Ga.  L.  2018,  p.  233,  §  1/HB  816.) 

The  2018  amendment,  effective  May 
3,  2018,  added  subsections  (f)  and  (g). 

48-2-15.  (For  effective  date,  see  note.)  Confidential  and  privi¬ 
leged  information. 

(a)  Except  as  otherwise  provided  in  this  Code  section,  information 
secured  by  the  commissioner  incident  to  the  administration  of  any  tax 
shall  be  confidential  and  privileged.  Neither  the  commissioner  nor  any 
officer  or  employee  of  the  department  shall  divulge  or  disclose  any  such 
confidential  information  obtained  from  the  department’s  records  or 
from  an  examination  of  the  business  of  any  taxpayer  to  any  person 
other  than  the  commissioner,  an  officer  or  employee  of  the  department, 
an  officer  of  the  state  or  local  government  entitled  in  his  or  her  official 
capacity  to  have  access  to  such  information,  or  the  taxpayer. 

(b)  This  Code  section  shall  not: 

(1)  Be  construed  to  prevent  the  use  of  confidential  information  as 
evidence  before  any  state  or  federal  court  in  the  event  of  litigation 
involving  tax  liability  of  any  taxpayer; 
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(2)  Be  deemed  to  prevent  the  print  or  electronic  publication  of 
statistics  so  arranged  as  not  to  reveal  information  respecting  an 
individual  taxpayer; 

(3)  Apply  in  any  way  whatsoever  to  any  official  finding  of  the 
commissioner  with  respect  to  any  assessment  or  any  information 
properly  entered  upon  an  assessment  roll  or  other  public  record; 

(4)  Affect  any  information  which  in  the  regular  course  of  business 
is  by  law  made  the  subject  matter  of  a  public  document  in  any  federal 
or  state  office  or  in  any  local  office  in  this  state; 

(5)  Apply  to  information,  records,  and  reports  required  and  ob¬ 
tained  under  Article  1  of  Chapter  9  of  this  title,  which  requires 
distributors  of  motor  fuels  to  make  reports  of  the  amounts  of  motor 
fuels  sold  and  used  in  each  county  by  the  distributor,  or  under  Article 
2  of  Chapter  9  of  this  title,  relating  to  road  tax  on  motor  carriers; 

(6)  Be  construed  to  prevent  the  disclosure  of  information,  so 
arranged  as  not  to  reveal  information  respecting  an  individual 
taxpayer,  requested  by  the  House  Committee  on  Ways  and  Means  or 
the  Senate  Finance  Committee  regarding  the  department’s  adminis¬ 
tration  of  any  tax;  or 

(7)  Apply  to  information,  records,  and  reports  required  and  ob¬ 
tained  under  Title  38  or  Title  46  as  each  pertains  to  collection  and 
remittance  of  prepaid  and  postpaid  9-1-1  fees  or  charges.  The 
application  of  the  exemption  provided  for  under  this  paragraph  to 
Code  Section  38-3-190  shall  apply  exclusively  to  the  Georgia  Emer¬ 
gency  Communications  Authority  and  Department  of  Revenue  in  the 
handling  of  such  information. 

(c)  The  provisions  of  this  Code  section  shall  not  apply  with  respect  to 
Chapter  7  of  this  title,  relating  to  income  taxation. 

(d)  Reserved. 

(d.l)(l)  Notwithstanding  this  Code  section,  the  commissioner,  upon 
request  by  resolution  of  the  governing  authority  of  any  county, 
consolidated  government,  or  municipality  of  this  state,  shall  furnish 
to  the  designated  finance  officer  or  taxing  official  of  the  county, 
consolidated  government,  or  municipality  information  included  on 
the  vendor’s  sales  tax  certificate  for  all  vendors  that  have  filed  a 
report  for  the  designated  period,  to  be  used  by  such  designated  officer 
or  official  in  the  discharge  of  his  or  her  official  duties. 
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(2) (A)  Such  designated  officer  or  official  shall  not  be  authorized  to 
contact  in  any  manner  any  taxpayer  identified  in  such  confidential 
information. 

(B)  Such  designated  officer  or  official  to  whom  such  confidential 
information  is  provided  under  this  subsection  may  request  the 
commissioner  to  validate  the  political  subdivision  to  which  a 
taxpayer  with  a  business  location  within  the  political  subdivision 
has  remitted  sales  and  use  taxes  for  the  designated  period.  Upon 
inquiry  by  such  designated  officer  or  official,  the  commissioner 
shall,  within  30  days,  respond  to  the  inquiry  and  validate  that  the 
sales  tax  being  collected  from  a  taxpayer  is  being  remitted  to  the 
proper  political  subdivision  and  take  other  appropriate  action  as 
provided  by  law. 

(C)  Any  information  furnished  under  this  subsection  to  such 
designated  officer  or  official  shall  retain  its  privileged  and  confi¬ 
dential  nature  to  the  same  extent  and  under  the  same  conditions  as 
such  information  is  privileged  and  confidential  in  the  hands  of  the 
commissioner. 

(3)  Any  such  information  furnished  under  this  subsection  shall 
constitute  confidential  tax  information  for  purposes  of  paragraph  (2) 
of  Code  Section  50-14-2  and  paragraph  (43)  of  subsection  (a)  of  Code 
Section  50-18-72  and  shall  not  be  discussed  or  disclosed  except  as 
specifically  authorized  under  this  subsection. 

(4)  Such  information  may  be  discussed  with  or  disclosed  to  the 
members  of  the  governing  authority  of  such  county  or  municipality 
levying  a  tax  pursuant  to  the  provisions  of  Article  4  of  Chapter  8  of 
this  title,  but  only  when  the  members  of  such  governing  authority  are 
in  executive  session  as  defined  in  paragraph  (2)  of  subsection  (a)  of 
Code  Section  50-14-1.  In  the  event  of  such  discussion  with  or 
disclosure  to  the  members  of  such  governing  authority,  any  such 
information  so  discussed  or  disclosed  shall  retain  its  privileged  and 
confidential  nature  to  the  same  extent  and  under  the  same  conditions 
as  such  information  is  privileged  and  confidential  in  the  hands  of  the 
commissioner,  and  any  further  disclosure  by  the  members  of  such 
governing  authority  is  prohibited.  Prior  to  such  discussion  with  or 
disclosure  to  the  members  of  such  governing  authority,  any  member 
of  the  governing  authority  who  has  a  conflict  of  interest  shall  be 
required  to  recuse  himself  or  herself  from  the  executive  session.  For 
purposes  of  such  recusal,  a  conflict  of  interest  shall  include,  but  not  be 
limited  to,  engaging  in  similar  business  to  those  which  are  identified 
in  the  confidential  information  or  having  a  financial  or  other  personal 
interest,  direct  or  indirect,  in  such  matter  which  is  incompatible  with 
the  impartial  and  proper  discharge  of  that  person’s  official  duties, 
which  would  tend  to  impair  the  independence  of  that  person’s 
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judgment  or  actions,  or  which  would  make  such  person  privy  to 
information  that  would  provide  a  competitive  business  advantage. 

(5)  It  shall  be  unlawful  for  any  person  to  divulge  confidential  tax 
information  in  violation  of  this  subsection.  Any  person  who  violates 
this  paragraph  shall,  upon  conviction  thereof,  be  subject  to  the  same 
penalties  that  would  apply  to  an  employee  of  the  department  con¬ 
victed  of  divulging  confidential  tax  information. 

(6)  The  commissioner  may  make  a  nominal  charge  for  any  infor¬ 
mation  so  furnished,  not  to  exceed  the  actual  cost  of  furnishing  the 
information;  provided,  however,  that  any  such  charge  shall  be  in 
addition  to  the  1  percent  administrative  fee  otherwise  allowed  to  the 
commissioner  for  defraying  the  cost  of  collecting  a  local  sales  and  use 
tax. 

(7)  Nothing  contained  in  this  subsection  shall  prevent  or  be 
construed  to  prevent: 

(A)  The  use  of  the  information  as  evidence  in  any  state  or  federal 
court  in  the  event  of  litigation  involving  any  municipal  or  county 
tax  liability  of  a  taxpayer;  or 

(B)  The  release  of  the  information  pursuant  to  a  subpoena  or 
court  order. 

(e)(1)  This  Code  section  shall  not  be  construed  to  prohibit  persons  or 
groups  of  persons  other  than  employees  of  the  department  from 
having  access  to  tax  information  when  necessary  to: 

(A)  Conduct  research  commissioned  by  the  department  or  where 
necessary  in  connection  with  the  processing,  storage,  transmission, 
and  reproduction  of  such  tax  information;  the  programming,  main¬ 
tenance,  repair,  testing,  and  procurement  of  equipment;  and  the 
providing  of  other  services  for  purposes  of  tax  administration;  or 

(B) (i)  Contract  with  an  entity  licensed  to  do  business  in  this 
state  for  data  analytics  services  that  assist  the  department  in  the 
identification  of  taxpayers  that  are  noncompliant  with  Chapter  8 
of  this  title;  provided,  however,  that: 

(I)  No  such  contract  shall  be  for  a  period  of  more  than  three 
years;  and 

(II)  Any  services  to  be  performed  as  provided  in  this  sub- 
paragraph  shall  be  by  specific  North  American  Industry  Clas¬ 
sification  System  (NAICS)  sectors,  as  designated  by  the  com¬ 
missioner;  and  when  such  sectors  have  been  so  designated  by 
the  commissioner,  such  services  shall  encompass  the  entirety 
of  taxpayers  within  such  sectors. 
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(ii)  Compensation  for  such  data  analytics  services  may  be 
based  on  collections  that  may  be  attributable  thereto. 

(iii)  Any  contact  with  a  taxpayer  resulting  from  the  data 
analytics  services  provided  pursuant  to  this  subparagraph,  in¬ 
cluding  correspondence,  billings,  assessments  and  audits,  shall 
only  be  made  by  the  department. 

(2)(A)  Any  access  allowed  by  this  subsection  shall  be  pursuant  to  a 
written  agreement  with  the  department  providing  for  the  handling, 
permitted  uses,  and  destruction  of  such  tax  information,  requiring 
security  clearance  checks  for  such  persons  or  groups  of  persons 
similar  to  those  required  of  employees  of  the  department,  and 
including  such  other  terms  and  conditions  as  the  department  may 
require  to  protect  the  confidentiality  of  the  tax  information  to  be 
disclosed. 

(B)  A  contracting  entity  granted  access,  as  provided  in  subpar¬ 
agraph  (B)  of  paragraph  (1)  of  this  subsection,  shall  not  utilize  or 
retain  such  taxpayer  information,  whether  anonymized  or  not,  in 
any  manner  that  is  not  specifically  authorized  in  the  written 
agreement  with  the  department,  which  shall  expressly  prohibit 
any  action  not  specifically  set  out  in  such  agreement,  including  but 
not  limited  to  the  aggregation,  study,  transmission,  retention,  or 
dissemination  of  taxpayer  information. 

(C)  Any  person  who  divulges  or  makes  known  any  tax  informa¬ 
tion  obtained  under  this  subsection  shall  be  subject  to  the  same 
civil  and  criminal  penalties  as  those  provided  for  divulgence  of 
information  by  employees  of  the  department. 

(f )  This  Code  section  shall  not  be  construed  to  prohibit  disclosure  as 
required  in  subsection  (h)  of  Code  Section  48-2-35.  (Ga.  L.  1937-38,  Ex. 
Sess.,  p.  77,  §  12;  Ga.  L.  1945,  p.  160,  §  1;  Ga.  L.  1969,  p.  1137,  §  1; 
Code  1933,  §  91A-212,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1979, 
p.  5,  §§  8,  9;  Ga.  L.  1981,  p.  1857,  §  4;  Ga.  L.  1991,  p.  303,  §  1;  Ga.  L. 
2006,  p.  200,  §  2/HB  1310;  Ga.  L.  2010,  p.  838,  §  ll/SB  388;  Ga.  L. 
2011,  p.  297,  §  1/HB  346;  Ga.  L.  2016,  p.  574,  §  1/HB  960;  Ga.  L.  2018, 
p.  312,  §  1/HB  811;  Ga.  L.  2018,  p.  689,  §  3-4/HB  751;  Ga.  L.  2018,  p. 
720,  §  1/SB  371.) 


Delayed  effective  date.  —  Subsection 
(a)  and  paragraphs  (b)(5)  through  (b)(7), 
as  set  out  above,  become  effective  January 
1,  2019.  For  version  of  subsection  (a)  and 
paragraphs  (b)(5)  through  (b)(7)  in  effect 
until  January  1,  2019,  see  the  2018 
amendment  note.  Until  January  1,  2019, 
there  is  no  paragraph  (b)(7). 

The  2018  amendments.  —  The  first 


2018  amendment,  effective  May  3,  2018, 
substituted  the  present  provisions  of  sub¬ 
section  (e)  for  the  former  provisions, 
which  read:  “This  Code  section  shall  not 
be  construed  to  prohibit  persons  or  groups 
of  persons  other  than  employees  of  the 
department  from  having  access  to  tax  in¬ 
formation  when  necessary  to  conduct  re¬ 
search  commissioned  by  the  department 
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or  where  necessary  in  connection  with  the 
processing,  storage,  transmission,  and  re¬ 
production  of  such  tax  information;  the 
programming,  maintenance,  repair,  test¬ 
ing,  and  procurement  of  equipment;  and 
the  providing  of  other  services  for  pur¬ 
poses  of  tax  administration.  Any  such  ac¬ 
cess  shall  be  pursuant  to  a  written  agree¬ 
ment  with  the  department  providing  for 
the  handling,  permitted  uses,  and  de¬ 
struction  of  such  tax  information,  requir¬ 
ing  security  clearance  checks  for  such  per¬ 
sons  or  groups  of  persons  similar  to  those 
required  of  employees  of  the  department, 
and  including  such  other  terms  and  con¬ 
ditions  as  the  department  may  require  to 
protect  the  confidentiality  of  the  tax  infor¬ 
mation  to  be  disclosed.  Any  person  who 
divulges  or  makes  known  any  tax  infor¬ 
mation  obtained  under  this  subsection 
shall  be  subject  to  the  same  civil  and 
criminal  penalties  as  those  provided  for 
divulgence  of  information  by  employees  of 
the  department.”  The  second  2018  amend¬ 
ment,  effective  January  1,  2019,  inserted 
“or  her”  near  the  end  of  subsection  (a); 
deleted  “or”  at  the  end  of  paragraph  (b)(5); 
substituted  “;  or”  for  a  period  at  the  end  of 
paragraph  (b)(6);  and  added  paragraph 
(b)(7).  The  third  2018  amendment,  effec¬ 
tive  July  1,  2018,  repealed  and  reserved 
former  subsection  (d),  which  read:  “Not¬ 
withstanding  this  Code  section,  the  com¬ 
missioner,  upon  request  by  resolution  of 
the  governing  authority  of  any  municipal¬ 


ity  of  this  state  having  a  population  of 
350,000  or  more  according  to  the  United 
States  decennial  census  of  1970  or  any 
future  such  census,  shall  furnish  to  the 
finance  officer  or  taxing  official  of  the 
municipality  any  pertinent  tax  informa¬ 
tion  from  state  tax  returns  to  be  used  by 
those  officials  in  the  discharge  of  their 
official  duties.  Any  information  so  fur¬ 
nished  shall  retain,  in  the  hands  of  the 
local  officials,  its  privileged  and  confiden¬ 
tial  nature  to  the  same  extent  and  under 
the  same  conditions  as  that  information  is 
privileged  and  confidential  in  the  hands  of 
the  commissioner.  The  commissioner  may 
make  a  nominal  charge  for  any  informa¬ 
tion  so  furnished,  not  to  exceed  the  actual 
cost  of  furnishing  the  information.  Noth¬ 
ing  contained  in  this  subsection  shall  be 
construed  to  prevent  the  use  of  the  infor¬ 
mation  as  evidence  in  any  state  or  federal 
court  in  the  event  of  litigation  involving 
any  municipal  or  county  tax  liability  of  a 
taxpayer.”;  and  added  subsection  (d.l). 
See  Editor’s  notes  for  applicability  of  the 
second  amendment. 

Editor’s  notes.  —  Ga.  L.  2018,  p.  689, 
§  4-l(b)/HB  751,  not  codified  by  the  Gen¬ 
eral  Assembly,  provides  that:  “The  provi¬ 
sions  of  this  Act  shall  not  in  any  manner 
diminish,  extinguish,  reduce,  or  affect  any 
cause  of  action  for  audits,  services,  or  the 
recovery  of  funds  from  service  providers 
which  may  have  existed  prior  to  January 
1,  2019.  Any  such  cause  of  action  is  ex¬ 
pressly  preserved.” 


ARTICLE  2 

ADMINISTRATION 


48-2-35.  Refunds. 

Law  reviews.  —  For  annual  survey  on 
administrative  law,  see  69  Mercer  L.  Rev. 
15  (2017). 


JUDICIAL  DECISIONS 


Analysis 

General  Consideration 
Refundable  Payments 
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General  Consideration 

Mandamus  relief  improperly  de¬ 
nied.  —  Plaintiffs’  mandamus  claims 
were  improperly  denied  as  the  plaintiffs 
did  not  have  an  adequate  legal  remedy  to 
challenge  the  constitutionality  of  Ga.  L. 
2015,  pp.  236,  241-264,  §§  5-8  (HB  170)  by 
pursuing  a  refund  action  because  the 
plaintiffs  did  not  argue  that  H.B.  170 
illegally  assessed  taxes  against  them,  but, 
rather,  the  plaintiffs  argued  that  it  vio¬ 
lated  the  state  constitution  by  allowing 
revenues  from  taxes  on  motor  fuels  to  be 
apportioned  for  purposes  other  than  on 
roads  and  bridges;  thus,  the  relief  the 
plaintiffs  sought  was  broader  than  the 
relief  provided  by  the  statute,  O.C.G.A. 
§  48-9-3,  which  was  limited  to  a  refund  of 
the  assessed  taxes  plus  interest,  and  the 
trial  court  erred  in  concluding  that  the 
refund  statute  was  an  adequate  legal  rem¬ 
edy  for  the  plaintiffs’  claims.  Ga.  Motor 
Trucking  Ass’n  v.  Georgia  Dep’t  of  Reve¬ 
nue,  301  Ga.  354,  801  S.E.2d  9  (2017). 

Refundable  Payments 

Dealer  not  required  to  prepay  po¬ 
tentially  refundable  taxes  prior  to 


seeking  approval  of  refund  from  De¬ 
partment  of  Revenue.  —  With  regard  to 
the  period  beginning  by  May  5,  2009  and 
ending  on  September  7,  2010,  the  court  of 
appeals  erred  by  affirming  the  dismissal 
of  the  dealer’s  case  requesting  a  tax  re¬ 
fund  from  the  Georgia  Department  of  Rev¬ 
enue  because  the  statutes  did  not  require 
a  dealer  to  prepay  potentially  refundable 
taxes  to  consumers  prior  to  seeking  ap¬ 
proval  for  a  refund  from  the  Department; 
and,  although  the  Department’s  regula¬ 
tions  required  a  dealer  to  pay  any  refund 
amount  to  the  dealer’s  customers  prior  to 
the  point  that  the  dealer  could  acquire 
repayment  of  those  funds  from  the  De¬ 
partment,  the  statutes  did  not  require  a 
dealer  to  repay  funds  to  the  dealer’s  cus¬ 
tomers  prior  to  filing  a  request  for  a  re¬ 
fund  or  prior  to  the  Department’s  decision 
of  whether  or  not  a  refund  was  due.  New 
Cingular  Wireless  PCS,  LLC  v.  Ga.  Dep’t 
of  Revenue,  No.  S17G1256,  2018  Ga. 
LEXIS  209  (Apr.  16,  2018). 


48-2-35.1.  Refund  of  sales  and  use  taxes;  expedited  refunds. 


JUDICIAL  DECISIONS 


Dealer  not  required  to  prepay 
potenially  refundable  taxes  prior  to 
seeking  approval  of  refund  from  De¬ 
partment  of  Revenue.  —  With  regard  to 
the  period  beginning  by  May  5,  2009  and 
ending  on  September  7,  2010,  the  court  of 
appeals  erred  by  affirming  the  dismissal 
of  the  dealer’s  case  requesting  a  tax  re¬ 
fund  from  the  Georgia  Department  of  Rev¬ 
enue  because  the  statutes  did  not  require 
a  dealer  to  prepay  potentially  refundable 
taxes  to  consumers  prior  to  seeking  ap¬ 
proval  for  a  refund  from  the  Department; 


and,  although  the  Department’s  regula¬ 
tions  required  a  dealer  to  pay  any  refund 
amount  to  the  dealer’s  customers  prior  to 
the  point  that  the  dealer  could  acquire 
repayment  of  those  funds  from  the  De¬ 
partment,  the  stautes  did  not  require  a 
dealer  to  repay  funds  to  the  dealer’s  cus¬ 
tomers  prior  to  filing  a  request  for  a  re¬ 
fund  or  prior  to  the  Department’s  decision 
of  whether  or  not  a  refund  was  due.  New 
Cingular  Wireless  PCS,  LLC  v.  Ga.  Dep’t 
of  Revenue,  No.  S17G1256,  2018  Ga. 
LEXIS  209  (Apr.  16,  2018). 


48-2-56.  Liens  for  taxes;  priority. 

(a)  Except  as  otherwise  provided  in  this  Code  section,  liens  for  all 
taxes  due  the  state  or  any  county  or  municipality  in  the  state  shall  arise 
as  of  the  time  the  taxes  become  due  and  unpaid  and  all  tax  liens  shall 
cover  all  property  in  which  the  taxpayer  has  any  interest  from  the  date 
the  lien  arises  until  such  taxes  are  paid. 
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(b)  Except  as  otherwise  provided  in  this  Code  section,  liens  for  taxes 
are  superior  to  all  other  liens  and  shall  be  paid  before  any  other  debt, 
lien,  or  claim  of  any  kind.  Liens  for  taxes  shall  rank  among  themselves 
as  follows: 

(1)  Taxes  due  the  state; 

(2)  Taxes  due  counties  of  the  state; 

(3)  Taxes  due  school  and  other  special  tax  districts  of  the  state;  and 

(4)  Taxes  due  municipal  corporations  of  the  state. 

(c)  The  lien  for  taxes  imposed  by  Article  1  of  Chapter  9  of  this  title, 
relating  to  motor  fuel  taxes,  shall  not  have  priority  as  against: 

(1)  Any  bona  fide  mortgagee,  holder,  or  transferee  of  a  deed  to 
secure  debt;  or 

(2)  Any  pledgee,  judgment  creditor,  or  purchaser  of  or  from  persons 
liable  for  the  tax  imposed  by  Article  1  of  Chapter  9  of  this  title 

where  the  rights  of  such  mortgagee,  holder,  or  transferee  of  a  deed  to 
secure  debt,  pledgee,  judgment  creditor,  or  purchaser  have  attached 
prior  to  the  time  the  lien  has  been  filed  by  the  commissioner  in  the  office 
of  the  clerk  of  superior  court  of  the  county  in  which  the  principal  place 
of  business  is  located. 

(d) (1)  Liens  for  any  ad  valorem  taxes  shall  cover  the  property  of 
taxpayers  liable  to  tax  from  the  time  fixed  by  law  for  valuation  of  the 
property  in  each  year  until  such  taxes  are  paid  and  shall  cover  the 
property  of  tax  collectors  or  tax  commissioners  and  their  sureties 
from  the  time  of  giving  bond  until  all  the  taxes  for  which  they  are 
responsible  are  paid. 

(2)  The  lien  for  any  ad  valorem  tax  shall  not  be  superior  to  the  title 
and  operation  of  a  security  deed  when  the  tax  represents  an  assess¬ 
ment  upon  property  of  the  taxpayer  other  than  property  specifically 
covered  by  the  title  and  operation  of  the  security  deed. 

(3)  When  real  property  located  within  this  state  is  transferred 
between  the  date  on  which  any  ad  valorem  tax  lien  on  the  property 
vests  and  the  date  on  which  the  tax  evidenced  by  the  tax  lien  becomes 
due  and  payable,  the  ad  valorem  tax  lien  on  the  transferred  property 
shall  not  extend  to  cover  any  other  real  property  of  the  transferor. 

(e)  The  lien  for  taxes  imposed  by  the  provisions  of  Article  2  of 
Chapter  7  of  this  title,  relating  to  certain  income  taxes,  shall: 

(1)  Arise  and  attach  to  all  property  of  the  taxpayer  as  of  the  time 
a  tax  execution  for  these  taxes  is  filed  with  the  clerk  of  superior  court 
of  the  county  of  the  last  known  address  of  the  taxpayer  appearing  on 
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the  records  of  the  department  at  the  time  the  state  tax  execution  is 
filed;  and 

(2)  Not  be  superior  to  the  lien  of  a  prior  recorded  instrument 
securing  a  bona  fide  debt. 

Before  the  lien  provided  for  in  this  subsection  shall  attach  to  real 
property,  an  execution  shall  be  filed  with  the  clerk  of  superior  court  in 
the  county  where  the  real  property  is  located. 

(f)  The  lien  for  taxes  imposed  by  the  provisions  of  Article  5  of 
Chapter  7  of  this  title,  relating  to  withholding  taxes,  shall: 

(1)  Arise  and  attach  to  all  property  of  the  defaulting  employer  or 
other  person  required  to  deduct  and  withhold  on  the  date  of  the 
assessment  of  the  taxes  by  operation  of  law  or  by  action  of  the 
commissioner; 

(2)  Not  be  superior  to  the  lien  of  a  prior  recorded  instrument 
securing  a  bona  fide  debt;  and 

(3)  Not  attach  to  the  interest  of  a  subsequent  bona  fide  purchaser 
nor  be  superior  to  the  lien  of  a  lender  for  value  recorded  prior  to  the 
time  the  execution  for  the  tax  has  been  filed  in  the  office  of  the  clerk 
of  superior  court  of  the  county  of  the  last  known  address  of  the 
taxpayer  appearing  on  the  records  of  the  department  at  the  time  the 
state  tax  execution  is  filed. 

Before  the  lien  provided  for  in  this  subsection  shall  attach  to  real 
property,  an  execution  shall  be  filed  with  the  clerk  of  superior  court  in 
the  county  where  the  real  property  is  located. 

(g) (1)  The  lien  of  a  specific  or  occupation  tax  shall  not  be  superior  to 
the  title  and  operation  of  a  security  deed  recorded  prior  to  the  time 
the  execution  for  the  tax  has  been  filed  in  the  office  of  the  clerk  of 
superior  court  of  the  county  of  the  last  known  address  of  the  taxpayer 
appearing  on  the  records  of  the  department  at  the  time  the  state  tax 
execution  is  filed. 

(2)  As  used  in  this  subsection,  the  term  “specific  or  occupation  tax” 
means  all  state,  county,  and  municipal  taxes  and  all  state  licenses 
and  fees  except: 

(A)  The  taxes  imposed  by  Article  1  of  Chapter  9  of  this  title; 

(B)  Ad  valorem  taxes; 

(C)  The  taxes  imposed  by  Article  2  of  Chapter  7  of  this  title;  and 

(D)  The  taxes  imposed  by  Article  5  of  Chapter  7  of  this  title. 

The  term  includes,  but  is  not  limited  to,  sales  and  use  taxes,  corporate 
net  worth  taxes,  estate  taxes,  real  estate  transfer  taxes,  taxes  on 
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financial  institutions,  alcohol  and  tobacco  taxes,  road  taxes  on  motor 
carriers,  excise  taxes,  license  fees,  tax  liabilities  of  corporate  officers 
and  business  successors,  and  tax  collections  of  a  person  who  is  a 
dealer  under  Chapter  8  of  this  title  relating  to  sales  and  use  taxation. 

(h)  Liens  for  taxes  existing  prior  to  July  1,  1983,  shall  not  be  changed 
by  this  Code  section.  On  and  after  July  1,  1983,  this  Code  section  shall 
govern  the  time  of  creation  of  all  tax  hens  and  the  priority  of  all  tax 
liens. 

(i)  All  executions,  hens,  releases,  cancellations,  or  other  related 
documents  issued  by  the  department  to  be  filed  with  a  superior  court 
clerk  shall  be  presented  and  filed  electronically  pursuant  to  Code 
Section  48-3-42  and  the  appropriate  filing  fees  shall  be  paid  by  the 
department  as  provided  in  subsection  (f)  of  Code  Section  15-6-77.  (Ga. 
L.  1873,  p.  42,  §  2;  Code  1873,  §  1973;  Code  1882,  §  1973;  Civil  Code 
1895,  §  2791;  Civil  Code  1910,  §  3333;  Code  1933,  §  92-5708;  Ga.  L. 
1937-38,  Ex.  Sess.,  p.  77,  §  42;  Ga.  L.  1937-38,  Ex.  Sess.,  p.  156,  §  10; 
Ga.  L.  1953,  Nov.-Dee.  Sess.,  p.  168,  §§  2,  3;  Ga.  L.  1968,  p.  360,  §  15; 
Ga.  L.  1978,  p.  1778,  §  1;  Code  1933,  §  91A-252,  enacted  by  Ga.  L. 
1978,  p.  309,  §  2;  Ga.  L.  1979,  p.  5,  §  13;  Ga.  L.  1983,  p.  1834,  §  4;  Ga. 
L.  1984,  p.  22,  §  48;  Ga.  L.  1988,  p.  13,  §  48;  Ga.  L.  1993,  p.  768,  §  1; 
Ga.  L.  2017,  p.  723,  §  2/HB  337;  Ga.  L.  2018,  p.  1,  §  1/HB  661.) 


The  2018  amendment,  effective  Feb¬ 
ruary  20,  2018,  deleted  “within  the  state” 
following  “property  of  the  taxpayer”  in 
paragraph  (e)(1);  substituted  the  present 
provisions  of  paragraph  (e)(2)  for  the  for¬ 
mer  provisions,  which  read:  “Not  attach  to 
the  interest  of  a  prior  bona  fide  purchaser 
where  a  certificate  of  clearance  is  required 
and  has  been  obtained  or  where  a  certifi¬ 
cate  of  clearance  is  not  required  pursuant 
to  Code  Section  44-1-18,  nor  be  superior  to 
the  lien  of  a  prior  recorded  instrument 
securing  a  bona  fide  debt.”;  added  the 
undesignated  paragraph  in  subsection  (e); 


deleted  “attach  to  the  interest  of  a  prior 
bona  fide  purchaser  where  a  certificate  of 
clearance  is  required  and  has  been  ob¬ 
tained  or  where  a  certificate  of  clearance 
is  not  required  pursuant  to  Code  Section 
44-1-18,  nor”  following  “Not”  in  paragraph 
(f)(2);  in  paragraph  (f)(3),  deleted  “where 
a  certificate  of  clearance  is  required  and 
has  been  obtained  or  where  a  certificate  of 
clearance  is  not  required  pursuant  to 
Code  Section  44-1-18,”  following  “bona 
fide  purchaser”  in  the  first  sentence;  and 
added  the  undesignated  paragraph  in 
subsection  (f). 


JUDICIAL  DECISIONS 


Analysis 

Rank  and  Priority  of  Liens 

Rank  and  Priority  of  Liens 

No  right  to  excess  funds  generated 
by  tax  sale.  —  In  Wester  v.  United  Cap¬ 
ital  Financial  of  Atlanta,  LLC,  282  Ga. 
App.  392  (2006)  and  again  in  United  Cap¬ 
ital  Financial  of  Atlanta  v.  American  In¬ 
vestment  Assoc.,  302  Ga.  App.  400  (2010), 


the  Georgia  Court  of  Appeals  held  that  a 
creditor  who  redeems  property  following  a 
tax  sale  has  first  priority  to  excess  funds 
resulting  from  that  tax  sale,  but  properly 
overruled  those  decisions  in  DLT  List, 
LLC.  v.  M7VEN  Supportive  Housing  & 
Dev.  Group,  335  Ga.  App.  318  (2015)  con- 
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eluding  that  a  redeeming  creditor  has  no 
such  priority.  DLT  List,  LLC  v.  M7VEN 
Supportive  Hous.  &  Dev.  Group,  301  Ga. 
131,  800  S.E.2d  362  (2017). 


Redeeming  creditor  of  a  tax-sale  prop¬ 
erty  does  not  have  a  priority  lien  against 
excess  funds  arising  from  that  sale.  DLT 
List,  LLC  v.  M7VEN  Supportive  Hous.  & 
Dev.  Group,  301  Ga.  131,  800  S.E.2d  362 
(2017). 
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“Released”  executions. 

Article  2 

Uniform  System  for  Filing  State  Tax 
Executions 


48-3-40.  Purpose;  application;  defini¬ 
tions. 

ARTICLE  1 

GENERAL  PROVISIONS 

48-3-21.  Statute  of  limitations  for  tax  executions. 

Except  for  executions  issued  by  the  commissioner,  all  county,  munic¬ 
ipal,  or  other  tax  executions,  before  or  after  legal  transfer  and  record, 
shall  be  enforced  within  seven  years  from: 

(1)  The  date  of  issue;  or 

(2)  The  time  of  the  last  entry  upon  the  tax  execution  by  the  officer 
authorized  to  execute  and  return  the  execution  if  the  execution  and 
entry  are  properly  entered  or  reentered  upon  the  execution  docket  or 
books  in  which  executions  issued  on  judgments  and  entries  on 
executions  issued  on  judgments  are  required  to  be  entered  or  reen¬ 
tered.  (Ga.  L.  1887,  p.  23,  §  1;  Civil  Code  1895,  §  890;  Civil  Code 
1910,  §  1147;  Code  1933,  §  92-7701;  Ga.  L.  1965,  p.  316,  §  1;  Code 
1933,  §  91A-326,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga.  L.  1983,  p. 


20 


2018  Supp. 


48-3-21 


TAX  EXECUTIONS 


48-3-40 


1834,  §  7;  Ga.  L.  2017,  p.  723,  §  5/HB  337;  Ga.  L.  2018,  p.  1,  §  2/HB 
661.) 

The  2018  amendment,  effective  Feb-  all”  for  “All”  at  the  beginning  of  this  Code 
ruary  20,  2018,  substituted  “Except  for  section, 
executions  issued  by  the  commissioner, 

48-3-28.  Release  of  state  tax  execution  upon  full  satisfaction. 


The  department  shall  file  a  release  of  any  state  tax  execution  as  soon 
as  reasonably  possible  after  a  tax  execution  has  been  fully  satisfied.  All 
such  releases  shall  be  filed  in  all  offices  of  the  clerks  of  superior  court 
where  the  executions  were  originally  filed.  (Code  1981,  §  48-3-28, 
enacted  by  Ga.  L.  1983,  p.  1834,  §  8;  Ga.  L.  2017,  p.  723,  §  7/HB  337; 
Ga.  L.  2018,  p.  1,  §  3/HB  661.) 


The  2018  amendment,  effective  Feb¬ 
ruary  20,  2018,  substituted  the  present 
provisions  of  this  Code  section  for  the 
former  provisions,  which  read:  “An  entry 
of  satisfaction  shall  be  made  on  the  lien 


docket  in  the  office  of  the  clerk  of  superior 
court  as  soon  as  reasonably  possible  after 
a  tax  execution  has  been  fully  satisfied, 
except  as  otherwise  provided  in  this  chap¬ 
ter.” 


48-3-29.  Publication  of  information  regarding  executions;  with¬ 
drawal. 

Repealed  by  Ga.  L.  2017,  p.  723,  §  8/HB  337,  effective  January  1, 
2018. 

Editor’s  notes.  —  Ga.  L.  2018,  p.  1112,  the  reservation  of  this  Code  section,  effec- 
§  48(1)/SB  365,  part  of  an  Act  to  revise,  tive  May  8,  2018. 
modernize,  and  correct  the  Code,  repealed 

ARTICLE  2 

UNIFORM  SYSTEM  FOR  FILING  STATE  TAX  EXECUTIONS 


48-3-40.  Purpose;  application;  definitions. 

(a)  The  purpose  of  this  article  is  to  provide  a  uniform  state-wide 
system  for  filing  notices  of  state  tax  executions  issued  by  the  commis¬ 
sioner  that  are  in  favor  of  or  enforced  by  the  department. 

(b)  This  article  shall  only  be  applicable  to  state  tax  executions  and  to 
the  liens  of  state  tax  executions  as  against  real  and  personal  property 
which  arise  pursuant  to  Code  Section  48-2-56  for  tax  liabilities  admin¬ 
istered  by  the  department. 

(c)  As  used  in  this  article,  the  term: 

(1)  “Authority”  means  the  Georgia  Superior  Court  Clerks’  Cooper¬ 
ative  Authority. 
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(2)  “Delinquent  taxpayer”  means  a  person  owing  an  unpaid  tax 
liability  for  which  an  execution  has  been  filed  by  the  department, 
unless  such  execution  is  released,  withdrawn,  or  expired. 

(3)  “Execution”  means  either  a  state  tax  execution  or  a  renewed 
state  tax  execution,  as  applicable. 

(4)  “Last  known  address  of  the  delinquent  taxpayer”  means  the 
address  of  the  delinquent  taxpayer  appearing  on  the  records  of  the 
department  at  the  time  the  state  tax  execution  is  filed  with  the 
superior  court  clerk. 

(5)  “Renewed  state  tax  execution”  means  any  tax  execution  prop¬ 
erly  filed  by  the  department  prior  to  January  1,  2018,  that  is  refiled 
upon  implementation  of  this  article. 

(6)  “State  tax  execution”  means  any  execution  issued  by  the 
department  for  the  collection  of  any  tax,  fee,  license,  penalty,  interest, 
or  collection  costs  due  the  state.  (Code  1981,  §  48-3-40,  enacted  by 
Ga.  L.  2017,  p.  723,  §  9/HB  337;  Ga.  L.  2018,  p.  1,  §  4/HB  661.) 


The  2018  amendment,  effective  Feb¬ 
ruary  20,  2018,  substituted  “means”  for 
“shall  mean”  in  paragraphs  (c)(1)  and 
(c)(3);  deleted  former  paragraph  (c)(2), 
which  read:  ‘“Certificate  of  clearance’ 
shall  mean  a  document  issued  by  the 
department  affirming  that  a  proper 
search  has  been  conducted  by  the  depart¬ 
ment  and  has  yielded  no  active  liens  asso¬ 
ciated  with  an  individual  or  entity.”;  re¬ 
designated  former  paragraph  (c)(3)  as 
present  paragraph  (c)(2);  substituted  the 
present  provisions  of  paragraph  (c)(2)  for 
the  former  provisions,  which  read:  ‘“De¬ 
linquent  taxpayer’  means  a  person  owing 


an  unpaid  tax  liability  that  is  collectable 
by  the  department.”;  redesignated  former 
paragraphs  (c)(4)  through  (c)(7)  as  present 
paragraphs  (c)(3)  through  (c)(6),  respec¬ 
tively;  deleted  former  paragraph  (c)(8), 
which  read:  “‘URPERA’  shall  mean  the 
Uniform  Real  Property  Electronic  Record¬ 
ing  Act  found  at  Code  Section  44-2-35,  et 
seq.”;  and  deleted  former  paragraph  (c)(9), 
which  read:  “‘URPERA  rules’  shall  mean 
the  rules  adopted  by  the  Georgia  Superior 
Court  Clerks’  Cooperative  Authority  pur¬ 
suant  to  the  Uniform  Real  Property  Elec¬ 
tronic  Recording  Act.” 


48-3-41.  When  executions  issue. 

The  department  may  issue  an  execution  for  the  collection  of  any  tax, 
fee,  license,  penalty,  interest,  or  collection  costs  due  the  state  once  a  lien 
has  arisen  pursuant  to  Code  Section  48-2-56.  (Code  1981,  §  48-3-41, 
enacted  by  Ga.  L.  2017,  p.  723,  §  9/HB  337;  Ga.  L.  2018,  p.  1,  §  4/HB 
661.) 


The  2018  amendment,  effective  Feb¬ 
ruary  20,  2018,  deleted  the  former  second 
sentence,  which  read:  “An  execution  shall 
be  a  lien  in  favor  of  the  department  upon 


all  property  and  right  to  property, 
whether  real  or  personal,  within  the  State 
of  Georgia,  belonging  to  the  delinquent 
taxpayer  named  on  the  execution.” 
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48-3-42.  Filing;  effective  dates;  electronic  filings;  continuing 
effectiveness. 

(a)  On  or  after  January  1,  2018,  the  execution  shall  be  effective  as 
provided  by  law  when  such  execution  is  filed  by  the  department  with 
the  appropriate  superior  court  clerk. 

(b)  All  executions  or  writs  of  fieri  facias  issued  by  the  department 
filed  or  recorded  on  the  general  execution  docket  or  lien  docket  of  any 
county  shall  be  invalid  as  of  December  31,  2017.  Any  such  execution  or 
writs  of  fieri  facias  which  the  department  does  not  show  as  satisfied, 
issued  in  error,  or  otherwise  withdrawn  and  which  was  last  recorded  or 
rerecorded  on  the  general  execution  docket  within  seven  years  before 
January  1,  2018,  may  be  renewed  for  a  period  of  ten  years  upon  the 
department’s  filing  a  renewed  state  tax  execution  with  the  clerk  of 
superior  court  between  January  1,  2018,  and  February  20,  2018.  For 
priority  purposes,  a  filed  renewed  state  tax  execution  shall  retain  its 
original  date  of  filing.  All  renewed  state  tax  execution  documents  shall 
reflect  the  original  date  of  filing. 

(c)  On  or  after  January  1,  2018,  any  execution  and  any  related 
releases,  cancellations,  or  other  documents  submitted  by  the  depart¬ 
ment  for  filing  with  the  clerk  of  superior  court  shall  be  submitted  for 
filing  electronically. 

(d)  An  execution  filed  or  renewed  after  January  1,  2018,  pursuant  to 
this  Code  section  shall  be  a  lien  against  and  attach  to  all  existing  and 
after-acquired  property  of  the  delinquent  taxpayer,  both  real  and 
personal,  tangible  and  intangible,  with  the  same  force  and  effect  as  any 
recorded  judgment  on  the  lien  docket  of  the  superior  court  clerk. 

(e)  An  execution  electronically  transmitted  to  the  authority  pursuant 
to  this  Code  section  shall  be  deemed  filed  and  perfected  upon  its  receipt 
by  the  authority  for  transmission  to  the  applicable  clerk  of  superior 
court.  The  authority  shall  provide  to  the  department  confirmation  of 
receipt  of  an  execution.  Absent  evidence  of  such  confirmation  there 
shall  be  no  presumption  of  filing.  Executions  filed  shall  have  priority  as 
provided  by  law. 

(f)  The  lien  of  an  execution  filed  pursuant  to  this  Code  section  shall 
continue  in  effect  until  released  or  withdrawn  by  the  department  or 
until  the  execution  has  expired. 

(g)  The  department  shall  file  an  execution  within  five  years  of  the 
date  of  a  final  assessment.  An  execution  filed  or  renewed  after  January 
1,  2018,  shall  expire  ten  years  from  the  date  of  filing  and  shall  not  be 
subject  to  renewal  by  nulla  bona  or  otherwise.  The  periods  of  limitation 
set  forth  in  this  subsection  shall  be  tolled  and  suspended  for: 
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(1)  The  duration  of  an  installment  agreement  between  the  tax¬ 
payer  and  the  commissioner  for  any  tax  liabilities  contained  within 
an  execution  plus  an  additional  90  days; 

(2)  If  a  timely  proceeding  in  court  for  the  imposition  or  collection  of 
a  tax  is  commenced,  the  duration  of  the  period  until  the  liability  for 
the  tax  or  a  judgment  against  the  taxpayer  arising  from  such  liability 
is  satisfied  or  becomes  unenforceable; 

(3)  The  duration  of  any  enforcement  action  to  collect  the  liability 
contained  within  an  execution  initiated  prior  to  the  expiration  of  the 
period  of  limitations  and  released  after  such  period  of  limitations; 

(4)  In  a  case  under  Title  11  of  the  United  States  Code,  the  running 
of  the  period  of  limitations  provided  in  this  Code  section  shall  be 
suspended  and  tolled  for  the  period  during  which  the  commissioner  is 
prohibited  from  collecting  any  tax  liability  and  six  months  thereafter; 
or 

(5)  The  period  during  which  a  taxpayer’s  offer-in-compromise  is 
under  consideration  by  the  commissioner. 

(h)  All  executions  filed  by  the  department  on  or  after  February  20, 
2018,  shall  only  attach  to  real  property  in  the  county  in  which  the 
execution  has  been  filed.  After  February  20,  2018,  no  execution  previ¬ 
ously  filed  by  the  department  shall  be  considered  to  have  state-wide 
attachment  to  all  real  property  within  the  state  and  shall  only  attach  to 
real  property  in  the  county  in  which  the  execution  has  been  filed.  (Code 
1981,  §  48-3-42,  enacted  by  Ga.  L.  2017,  p.  723,  §  9/HB  337;  Ga.  L. 
2018,  p.  1,  §  4/HB  661.) 

The  2018  amendment,  effective  Feb¬ 
ruary  20,  2018,  in  subsection  (b),  substi¬ 
tuted  “between”  for  “on  or  after”  and 
added  “,  and  the  effective  date  of  this  Act” 
in  the  second  sentence  and  deleted  “on  the 
general  execution  docket  or  lien  docket”  at 
the  end  of  the  third  sentence;  inserted  “or 
renewed”  in  subsection  (d)  and  in  the 
second  sentence  of  subsection  (g);  deleted 
“located  in  any  county  and  in  all  counties 
within  the  State  of  Georgia,”  following 
“tangible  and  intangible,”  in  subsection 
(d);  inserted  “or  withdrawn”  in  subsection 
(f);  in  the  introductory  paragraph  of  sub¬ 
section  (g),  added  the  first  sentence,  added 
“by  nulla  bona  or  otherwise”  at  the  end  of 


the  second  sentence,  and  substituted  “The 
periods  of  limitation  set  forth  in  this  sub¬ 
section”  for  “Said  expiration  period”  at  the 
beginning  of  the  third  sentence;  and 
added  subsection  (h). 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2018,  “February 
20,  2018”  was  substituted  for  “the  effective 
date  of  this  Act”  at  the  end  of  the  second 
sentence  in  subsection  (b)  and  near  the 
beginning  of  the  second  sentence  of  sub¬ 
section  (h)  and  “February  20,  2018,”  was 
substituted  for  “the  effective  date  of  this 
Act”  in  the  middle  of  the  first  sentence  of 
subsection  (h). 
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48-3-43.  Availability  of  information  via  electronic  means;  public 
records;  unlawful  use  of  data;  regulatory  authority. 

(a)  The  department  shall  maintain  information  on  executions  in  its 
information  management  system  in  a  form  that  permits  information 
related  to  executions  to  be  readily  accessible  in  an  electronic  form  via 
the  Internet  and  available  to  the  public.  The  following  shall  be  available 
within  such  system  at  no  charge  to  the  public: 

(1)  Search  by  delinquent  taxpayer  name,  execution  number,  last 
four  digits  of  the  taxpayer’s  social  security  number,  or,  when  appli¬ 
cable,  federal  employee  identification  number; 

(2)  Search  by  identification  number  assigned  to  the  execution  by 
the  department; 

(3)  The  basis  for  an  execution,  including,  but  not  limited  to,  the 
amount  of  the  taxes,  penalties,  interest,  and  fees  owed,  and  the  tax 
periods  and  relevant  assessment  dates  of  the  taxes  owed; 

(4)  The  place,  date,  and  time  of  the  filing  of  the  execution; 

(5)  The  status  of  the  execution  as  defined  in  subsection  (b)  of  this 
Code  section; 

(6)  The  present  balance  of  the  execution; 

(7)  Provision  of  official  electronic  copies  of  an  execution;  and 

(8)  Notwithstanding  Code  Sections  48-2-15  and  48-7-60,  provision 
and  issuance  of  official  payoff  information  as  to  any  execution. 

(b)  An  execution  shall  hold  one  of  the  following  official  statuses  on 
the  department  information  system  and  such  status  shall  be  available, 
except  as  provided  below,  and  on  the  electronic  printable  forms  of  state 
tax  executions: 

(1)  Active  —  The  execution  is  perfected  and  enforceable; 

(2)  Withdrawn  —  The  execution  was  issued  in  error  and  is  not 
enforceable.  Within  two  business  days  from  the  date  the  department 
discovers  an  error  in  the  filing  of  an  execution,  it  shall  change  the 
status  of  the  execution  to  withdrawn.  Such  execution  shall  be  treated 
as  though  it  was  never  filed; 

(3)  Released  —  The  execution  has  been  released  and  is  no  longer 
enforceable.  Within  15  business  days  from  the  department’s  receipt  of 
payment  in  full  of  an  execution,  the  department  shall  change  the 
status  of  the  execution  to  released.  The  department  may  release  an 
unpaid  execution  that  the  department  determines  is  not  legally  or 
practically  collectable; 
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(4)  Refiled  —  If  an  execution  is  released  in  error,  the  department 
may  file  a  new  execution  for  any  outstanding,  finally  determined  tax 
liability  to  bear  an  active  status  as  of  the  date  of  the  new  recording; 
and 

(5)  Expired  —  The  execution  has  expired  pursuant  to  Code  Section 
48-3-42  and  is  unenforceable. 

(c)  The  department  shall  provide  to  the  authority  such  electronic 
linking  data  elements  as  may  be  required  by  the  authority  to  link  filed 
executions  found  in  the  authority’s  state-wide  uniform  automated 
information  system  for  real  and  personal  property  records  to  the 
matching  data  related  to  the  execution  in  the  department’s  information 
management  system. 

(d)  The  department’s  information  management  system  as  provided 
for  in  this  Code  section  shall  constitute  a  public  record  and  the 
department  shall  redact  information  in  accordance  with  Code  Section 
9-11-7.1. 


(e)  The  department’s  information  management  system  as  provided 
for  in  this  Code  section  shall  not  be  used  for  survey,  marketing,  or 
solicitation  purposes.  Survey,  marketing,  or  solicitation  purposes  shall 
not  include  any  action  by  the  department  or  its  authorized  agents  to 
collect  a  debt  on  an  execution.  The  Attorney  General  is  hereby  autho¬ 
rized  to  bring  an  action  at  law  or  in  equity  to  address  the  unlawful  use 
of  such  information  for  a  survey,  marketing,  or  solicitation  purpose  and 
to  recover  the  costs  of  such  action,  including  reasonable  attorney’s  fees. 

(f)  The  commissioner  may  adopt  reasonable  rules  and  regulations 
providing  for  the  maintenance,  reliability,  accessibility,  and  use  of  the 
department’s  information  management  system.  Such  rules  and  regula¬ 
tions  may  address,  among  other  matters,  the  authenticity  of  the 
electronic  printable  executions  and  issues  related  to  periods  during 
which  the  information  system  may  be  unavailable  for  use  due  to  routine 
maintenance  or  other  activities.  (Code  1981,  §  48-3-43,  enacted  by  Ga. 
L.  2017,  p.  723,  §  9/HB  337;  Ga.  L.  2018,  p.  1,  §  4/HB  661.) 


The  2018  amendment,  effective  Feb¬ 
ruary  20,  2018,  added  “and”  at  the  end  of 
paragraph  (a)(7);  deleted  former  para¬ 
graph  (a)(8),  which  read:  “Provision  and 
issuance  of  official  statements  of  lien  pur¬ 
suant  to  Code  Section  44-1-18;”;  deleted 
former  paragraph  (a)(9),  which  read:  “Pro¬ 
vision  and  issuance  of  official  certificates 
of  clearance  pursuant  to  Code  Section 


44-1-18;”;  deleted  former  paragraph 
(a)(10),  which  read:  “Search  by  identifica¬ 
tion  number  assigned  to  certificates  of 
clearance;  and”;  redesignated  former 
paragraph  (a)(ll)  as  present  paragraph 
(a)(8)  and  rewrote  present  paragraph 
(a)(8);  and  deleted  “or  canceled”  following 
“released”  in  the  first  sentence  of  para¬ 
graph  (b)(3). 
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48-3-44.  “Released”  executions. 


An  execution  bearing  a  “Released”  status  on  the  department’s  infor¬ 
mation  management  system  shall  constitute  a  complete  release  of  the 
execution  by  the  department  and  the  department  shall  also  timely  file 
the  release  of  the  lien  in  the  office  of  the  clerk  of  superior  court  where 
the  execution  was  filed  as  required  by  Code  Section  48-3-28.  (Code  1981, 
§  48-3-44,  enacted  by  Ga.  L.  2017,  p.  723,  §  9/HB  337;  Ga.  L.  2018,  p. 
1,  §  4/HB  661.) 


The  2018  amendment,  effective  Feb¬ 
ruary  20,  2018,  deleted  the  subsection  (a) 
designation,  deleted  “of”  following  “de¬ 
partment  and”,  inserted  “department 
shall  also  timely  file  the  release  of  the”, 
added  “as  required  by  Code  Section 
48-3-28”  at  the  end,  and  deleted  former 
subsection  (b),  which  read:  “A  certificate  of 


clearance  issued  by  the  department  shall 
be  deemed  an  effective  release  of  an  exe¬ 
cution.  The  department  shall  provide  to 
the  delinquent  taxpayer,  within  30  days  of 
the  date  of  payment,  a  notice  of  the  re¬ 
lease  of  the  execution  and  shall  cause  a 
release  of  the  execution  to  be  filed  with  the 
applicable  superior  court  clerk.” 


CHAPTER  4 
TAX  SALES 


ARTICLE  1 

SALES  UNDER  TAX  EXECUTIONS 

48-4-2.  Assessment  and  disposition  of  unreturned  property. 

Law  reviews.  —  For  annual  survey  on 
real  property,  see  69  Mercer  L.  Rev.  251 
(2017). 

48-4-5.  Payment  of  excess. 


JUDICIAL  DECISIONS 


No  right  to  excess  funds  generated 
by  tax  sale. 

In  Wester  v.  United  Capital  Financial  of 
Atlanta,  LLC,  282  Ga.  App.  392  (2006) 
and  again  in  United  Capital  Financial  of 
Atlanta  v.  American  Investment  Assoc., 
302  Ga.  App.  400  (2010),  the  Georgia 
Court  of  Appeals  held  that  a  creditor  who 
redeems  property  following  a  tax  sale  has 
first  priority  to  excess  funds  resulting 
from  that  tax  sale,  but  properly  overruled 


those  decisions  in  DLT  List,  LLC.  v. 
M7VEN  Supportive  Housing  &  Dev. 
Group,  335  Ga.  App.  318  (2015)  conclud¬ 
ing  that  a  redeeming  creditor  has  no  such 
priority.  DLT  List,  LLC  v.  M7VEN  Sup¬ 
portive  Hous.  &  Dev.  Group,  301  Ga.  131, 
800  S.E.2d  362  (2017). 

Redeeming  creditor  of  a  tax-sale  prop¬ 
erty  does  not  have  a  priority  lien  against 
excess  funds  arising  from  that  sale.  DLT 
List,  LLC  v.  M7VEN  Supportive  Hous.  & 
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Dev.  Group,  301  Ga.  131,  800  S.E.2d  362 
(2017). 

ARTICLE  3 

REDEMPTION  OF  PROPERTY  SOLD  FOR  TAXES 

48-4-40.  Persons  entitled  to  redeem  land  sold  under  tax  execu¬ 
tion;  payment;  time. 

Law  reviews.  —  For  annual  survey  on 
real  property,  see  69  Mercer  L.  Rev.  251 
(2017). 

JUDICIAL  DECISIONS 


Analysis 

General  Consideration 
Persons  Who  May  Redeem 

General  Consideration 

Cited  in  DLT  List,  LLC  v.  M7VEN 
Supportive  Hous.  &  Dev.  Group,  301  Ga. 
131,  800  S.E.2d  362  (2017). 

Persons  Who  May  Redeem 

Right  to  redeem.  —  As  to  excess  tax 
sale  funds,  a  redeeming  creditor  can  only 
make  a  claim  for  the  funds  in  the  amount 
of  the  pre-tax  sale  hen  that  gave  the 
creditor  the  right  to  redeem.  SunTrust 
Bank  v.  Cowan,  344  Ga.  App.  604,  No. 

48-4-43.  Effect  of  redemption. 

Law  reviews.  —  For  annual  survey  on 
local  government  law,  see  69  Mercer  L. 

JUDICIAL 

No  right  to  excess  funds  generated 
by  tax  sale. 

Redeeming  creditor  of  a  tax-sale  prop¬ 
erty  does  not  have  a  priority  lien  against 
excess  funds  arising  from  that  sale.  DLT 
List,  LLC  v.  M7VEN  Supportive  Hous.  & 
Dev.  Group,  301  Ga.  131,  800  S.E.2d  362 
(2017). 

In  Wester  v.  United  Capital  Financial  of 
Atlanta,  LLC,  282  Ga.  App.  392  (2006) 
and  again  in  United  Capital  Financial  of 


A17A1850,  2018  Ga.  App.  LEXIS  73 
(2018). 

Assignee  of  redeemer.  - —  Order  dis¬ 
bursing  excess  tax  sale  funds  to  the  as¬ 
signee  of  the  redeemer  was  reversed  be¬ 
cause  the  assignee  could  not  show 
justifiable  or  good  faith  reliance  on  case 
law  that  had  been  overturned  and,  there¬ 
fore,  had  no  vested  rights  to  the  excess 
funds  or  that  the  issue  was  moot  because 
it  had  already  spent  the  funds.  SunTrust 
Bank  v.  Cowan,  344  Ga.  App.  604,  No. 
A17A1850,  2018  Ga.  App.  LEXIS  73 
(2018). 


Rev.  205  (2017).  For  annual  survey  on  real 
property,  see  69  Mercer  L.  Rev.  251  (2017). 

DECISIONS 

Atlanta  v.  American  Investment  Assoc., 
302  Ga.  App.  400  (2010),  the  Georgia 
Court  of  Appeals  held  that  a  creditor  who 
redeems  property  following  a  tax  sale  has 
first  priority  to  excess  funds  resulting 
from  that  tax  sale,  but  properly  overruled 
those  decisions  in  DLT  List,  LLC.  v. 
M7VEN  Supportive  Housing  &  Dev. 
Group,  335  Ga.  App.  318  (2015)  conclud¬ 
ing  that  a  redeeming  creditor  has  no  such 
priority.  DLT  List,  LLC  v.  M7VEN  Sup- 
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portive  Hous.  &  Dev.  Group,  301  Ga.  131, 
800  S.E.2d  362  (2017). 

As  to  excess  tax  sale  funds,  a  redeeming 
creditor  can  only  make  a  claim  for  the 
funds  in  the  amount  of  the  pre-tax  sale 
lien  that  gave  the  creditor  the  right  to 
redeem.  SunTrust  Bank  v.  Cowan,  344  Ga. 
App.  604,  No.  A17A1850,  2018  Ga.  App. 
LEXIS  73  (2018). 

Order  disbursing  excess  tax  sale  funds 


to  the  assignee  of  the  redeemer  was  re¬ 
versed  because  the  assignee  could  not 
show  justifiable  or  good  faith  reliance  on 
case  law  that  had  been  overturned  and, 
therefore,  had  no  vested  rights  to  the 
excess  funds  or  that  the  issue  was  moot 
because  it  had  already  spent  the  funds. 
SunTrust  Bank  v.  Cowan,  344  Ga.  App. 
604,  No.  A17A1850,  2018  Ga.  App.  LEXIS 
73  (2018). 


48-4-45.  Notice  of  foreclosure  of  right  to  redeem;  time;  persons 
entitled  to  notice. 


Law  reviews.  —  For  annual  survey  on 
real  property,  see  69  Mercer  L.  Rev.  251 
(2017). 

JUDICIAL  DECISIONS 

Reasonably  diligent  steps  to  locate  resided  outside  the  county  where  the 
property  owner.  property  was  located,  and  published  the 

Tax  sale  buyer  complied  with  O.C.G.A.  required  notices  in  a  newspaper  in  the 
§  48-4-45(a)’s  notice  requirements  when,  county  where  the  property  was  located, 
after  conducting  a  reasonable  search,  the  Mancuso  v.  TDGA,  LLC,  301  Ga.  671,  802 
buyer  sent  notice  to  the  owner’s  known  S.E.2d  248  (2017),  cert,  denied,  200  L.  Ed. 
addresses  via  certified  mail,  as  the  buyer  2d  518,  86  U.S.L.W.  3485  (U.S.  2018). 


CHAPTER  5 

AD  VALOREM  TAXATION  OF  PROPERTY 


Article  1 

General  Provisions 

Sec. 

48-5-2.  (For  effective  date,  see  note.) 
Definitions. 

48-5-7.  (For  effective  date,  see  note.) 

Assessment  of  tangible  prop¬ 
erty. 

48-5-7.4.  Bona  fide  conservation  use 
property;  residential  transi¬ 
tional  property;  application 
procedures;  penalties  for 
breach  of  covenant;  classifica¬ 
tion  on  tax  digest;  annual  re¬ 
port. 

48-5-7.7.  (For  effective  date,  see  note.) 

Short  title;  definitions;  quali- 


Sec. 

fications  for  conservation  use 
assessment. 

48-5-8.  Manner  and  time  of  making 
state  levy;  notice  on  taxpay¬ 
er’s  ad  valorem  tax  bill  [Re¬ 
pealed], 

Article  2 

Property  Tax  Exemptions 
and  Deferral 

Part  1 

Tax  Exemptions 

48-5-44.1.  (For  effective  date,  see  note.) 

Homestead  exemption  for  res¬ 
ident  residing  in  a  municipal 
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Sec. 


48-5-48.1. 


48-5-48.2. 


48-5-48.5. 


48-5-48.7. 


corporation  that  is  located  in 
more  than  one  county;  appli¬ 
cation  required;  renewal. 
Tangible  personal  property 
inventory  exemption;  applica¬ 
tion;  failure  to  file  application 
as  waiver  of  exemption;  deni¬ 
als;  notice  of  renewals. 

Level  1  freeport  exemption; 
referendum. 

Level  2  freeport  exemption; 
application;  filing;  renewal. 
Determination  of  timely  fil¬ 
ing;  recourse  for  improper  de¬ 
terminations. 


Article  5 


Uniform  Property  Tax 
Administration 
and  Equalization 

Part  2 


County  Boards  of  Tax  Assessors 


48-5-306.  Annual  notice  of  current  as¬ 
sessment;  contents;  posting 
notice;  new  assessment  de¬ 
scription. 

48-5-311.  Creation  of  county  boards  of 
equalization;  duties;  review  of 
assessments;  appeals. 

Article  13 

Ad  Valorem  Taxation  of  Qualified 
Timberland  Property 


Sec. 

48-5-600.1. 


48-5-601. 


48-5-602. 


48-5-603. 


48-5-604. 


48-5-605. 


48-5-606. 


48-5-607. 


(For  effective  date,  see  note.) 
Classification  of  qualified  tim¬ 
berland  property;  exclusive. 
(For  effective  date,  see  note.) 
Determination  of  fair  market 
value;  access  to  property;  de¬ 
livery  to  county  tax  officials. 
(For  effective  date,  see  note.) 
Adoption  and  maintenance  of 
qualified  timberland  property 
manual. 

(For  effective  date,  see  note.) 
Certification  as  qualified 
owner;  requirements. 

(For  effective  date,  see  note.) 
Certification  as  qualified  tim¬ 
berland  property;  require¬ 
ments;  annual  updating;  au¬ 
dit;  filing  with  county  tax 
officials. 

(For  effective  date,  see  note.) 
Appeal  of  commissioner’s  de¬ 
cisions  by  taxpayer  or  county 
board. 

(For  effective  date,  see  note.) 
Appeal  of  commissioner’s  de¬ 
cisions  by  taxpayers  or 
groups. 

(For  effective  date,  see  note.) 
Adoption  of  forms  and  regula¬ 
tions. 


48-5-600.  (For  effective  date,  see  note.) 
Definitions. 


ARTICLE  1 

GENERAL  PROVISIONS 

48-5-2.  (For  effective  date,  see  note.)  Definitions. 

As  used  in  this  chapter,  the  term: 

(.1)  “Arm’s  length,  bona  fide  sale”  means  a  transaction  which  has 
occurred  in  good  faith  without  fraud  or  deceit  carried  out  by  unre¬ 
lated  or  unaffiliated  parties,  as  by  a  willing  buyer  and  a  willing  seller, 
each  acting  in  his  or  her  own  self-interest,  including  but  not  limited 
to  a  distress  sale,  short  sale,  bank  sale,  or  sale  at  public  auction. 

(1)  “Current  use  value”  of  bona  fide  conservation  use  property 
means  the  amount  a  knowledgeable  buyer  would  pay  for  the  property 
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with  the  intention  of  continuing  the  property  in  its  existing  use  and 
in  an  arm’s  length,  bona  fide  sale  and  shall  be  determined  in 
accordance  with  the  specifications  and  criteria  provided  for  in  sub¬ 
section  (b)  of  Code  Section  48-5-269. 

(2)  “Current  use  value”  of  bona  fide  residential  transitional  prop¬ 
erty  means  the  amount  a  knowledgeable  buyer  would  pay  for  the 
property  with  the  intention  of  continuing  the  property  in  its  existing 
use  and  in  an  arm’s  length,  bona  fide  sale.  The  tax  assessor  shall 
consider  the  following  criteria,  as  applicable,  in  determining  the 
current  use  value  of  bona  fide  residential  transitional  property: 

(A)  The  current  use  of  such  property; 

(B)  Annual  productivity;  and 

(C)  Sales  data  of  comparable  real  property  with  and  for  the  same 
existing  use. 

(3)  “Fair  market  value  of  property”  means  the  amount  a  knowl¬ 
edgeable  buyer  would  pay  for  the  property  and  a  willing  seller  would 
accept  for  the  property  at  an  arm’s  length,  bona  fide  sale.  The  income 
approach,  if  data  are  available,  shall  be  utilized  in  determining  the 
fair  market  value  of  income-producing  property,  and,  if  actual  income 
and  expense  data  are  voluntarily  supplied  by  the  property  owner, 
such  data  shall  be  considered  in  such  determination.  Notwithstand¬ 
ing  any  other  provision  of  this  chapter  to  the  contrary,  the  transaction 
amount  of  the  most  recent  arm’s  length,  bona  fide  sale  in  any  year 
shall  be  the  maximum  allowable  fair  market  value  for  the  next 
taxable  year.  With  respect  to  the  valuation  of  equipment,  machinery, 
and  fixtures  when  no  ready  market  exists  for  the  sale  of  the 
equipment,  machinery,  and  fixtures,  fair  market  value  may  be 
determined  by  resorting  to  any  reasonable,  relevant,  and  useful 
information  available,  including,  but  not  limited  to,  the  original  cost 
of  the  property,  any  depreciation  or  obsolescence,  and  any  increase  in 
value  by  reason  of  inflation.  Each  tax  assessor  shall  have  access  to 
any  public  records  of  the  taxpayer  for  the  purpose  of  discovering  such 
information. 

(A)  In  determining  the  fair  market  value  of  a  going  business 
where  its  continued  operation  is  reasonably  anticipated,  the  tax 
assessor  may  value  the  equipment,  machinery,  and  fixtures  which 
are  the  property  of  the  business  as  a  whole  where  appropriate  to 
reflect  the  accurate  fair  market  value. 

(B)  The  tax  assessor  shall  apply  the  following  criteria  in  deter¬ 
mining  the  fair  market  value  of  real  property: 

(i)  Existing  zoning  of  property; 
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(ii)  Existing  use  of  property,  including  any  restrictions  or 
limitations  on  the  use  of  property  resulting  from  state  or  federal 
law  or  rules  or  regulations  adopted  pursuant  to  the  authority  of 
state  or  federal  law; 

(iii)  Existing  covenants  or  restrictions  in  deed  dedicating  the 
property  to  a  particular  use; 

(iv)  Bank  sales,  other  financial  institution  owned  sales,  or 
distressed  sales,  or  any  combination  thereof,  of  comparable  real 
property; 

(v)  Decreased  value  of  the  property  based  on  limitations  and 
restrictions  resulting  from  the  property  being  in  a  conservation 
easement; 

(vi)  Rent  limitations,  higher  operating  costs  resulting  from 
regulatory  requirements  imposed  on  the  property,  and  any  other 
restrictions  imposed  upon  the  property  in  connection  with  the 
property  being  eligible  for  any  income  tax  credits  with  respect  to 
real  property  which  are  claimed  and  granted  pursuant  to  either 
Section  42  of  the  Internal  Revenue  Code  of  1986,  as  amended,  or 
Chapter  7  of  this  title  or  receiving  any  other  state  or  federal 
subsidies  provided  with  respect  to  the  use  of  the  property  as 
residential  rental  property;  provided,  however,  that  properties 
described  in  this  division  shall  not  be  considered  comparable  real 
property  for  the  assessment  or  appeal  of  assessment  of  properties 
not  covered  by  this  division; 

(vii) (I)  In  establishing  the  value  of  any  property  subject  to  rent 
restrictions  under  the  sales  comparison  approach,  any  income 
tax  credits  described  in  division  (vi)  of  this  subparagraph  that 
are  attributable  to  a  property  may  be  considered  in  determin¬ 
ing  the  fair  market  value  of  the  property,  provided  that  the  tax 
assessor  uses  comparable  sales  of  property  which,  at  the  time 
of  the  comparable  sale,  had  unused  income  tax  credits  that 
were  transferred  in  an  arm’s  length,  bona  fide  sale. 

(II)  In  establishing  the  value  of  any  property  subject  to  rent 
restrictions  under  the  income  approach,  any  income  tax  credits 
described  in  division  (vi)  of  this  subparagraph  that  are  attrib¬ 
utable  to  property  may  be  considered  in  determining  the  fair 
market  value  of  the  property,  provided  that  such  income  tax 
credits  generate  actual  income  to  the  record  holder  of  title  to 
the  property;  and 

(viii)  Any  other  existing  factors  provided  by  law  or  by  rule  and 
regulation  of  the  commissioner  deemed  pertinent  in  arriving  at 
fair  market  value. 
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(B.l)  The  tax  assessor  shall  not  consider  any  income  tax  credits 
with  respect  to  real  property  which  are  claimed  and  granted 
pursuant  to  either  Section  42  of  the  Internal  Revenue  Code  of  1986, 
as  amended,  or  Chapter  7  of  this  title  in  determining  the  fair 
market  value  of  real  property. 

(B.2)  In  determining  the  fair  market  value  of  real  property,  the 
tax  assessor  shall  not  include  the  value  of  any  intangible  assets 
used  by  a  business,  wherever  located,  including  patents,  trade¬ 
marks,  trade  names,  customer  agreements,  and  merchandising 
agreements. 

(C)  Fair  market  value  of  “rehabilitated  historic  property”  as 
such  term  is  defined  in  subsection  (a)  of  Code  Section  48-5-7.2 
means: 

(i)  For  the  first  eight  years  in  which  the  property  is  classified 
as  “rehabilitated  historic  property,”  the  value  equal  to  the  greater 
of  the  acquisition  cost  of  the  property  or  the  appraised  fair 
market  value  of  the  property  as  recorded  in  the  county  tax  digest 
at  the  time  preliminary  certification  on  such  property  was 
received  by  the  county  board  of  tax  assessors  pursuant  to 
subsection  (c)  of  Code  Section  48-5-7.2; 

(ii)  For  the  ninth  year  in  which  the  property  is  classified  as 
“rehabilitated  historic  property,”  the  value  of  the  property  as 
determined  by  division  (i)  of  this  subparagraph  plus  one-half  of 
the  difference  between  such  value  and  the  current  fair  market 
value  exclusive  of  the  provisions  of  this  subparagraph;  and 

(iii)  For  the  tenth  and  following  years,  the  fair  market  value  of 
such  property  as  determined  by  the  provisions  of  this  paragraph, 
excluding  the  provisions  of  this  subparagraph. 

(D)  Fair  market  value  of  “landmark  historic  property”  as  such 
term  is  defined  in  subsection  (a)  of  Code  Section  48-5-7.3  means: 

(i)  For  the  first  eight  years  in  which  the  property  is  classified 
as  “landmark  historic  property,”  the  value  equal  to  the  greater  of 
the  acquisition  cost  of  the  property  or  the  appraised  fair  market 
value  of  the  property  as  recorded  in  the  county  tax  digest  at  the 
time  certification  on  such  property  was  received  by  the  county 
board  of  tax  assessors  pursuant  to  subsection  (c)  of  Code  Section 
48-5-7.3; 

(ii)  For  the  ninth  year  in  which  the  property  is  classified  as 
“landmark  historic  property,”  the  value  of  the  property  as  deter¬ 
mined  by  division  (i)  of  this  subparagraph  plus  one-half  of  the 
difference  between  such  value  and  the  current  fair  market  value 
exclusive  of  the  provisions  of  this  subparagraph;  and 
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(iii)  For  the  tenth  and  following  years,  the  fair  market  value  of 
such  property  as  determined  by  the  provisions  of  this  paragraph, 
excluding  the  provisions  of  this  subparagraph. 

(E)  Timber  shall  be  valued  at  its  fair  market  value  at  the  time  of 
its  harvest  or  sale  in  the  manner  specified  in  Code  Section  48-5-7.5. 

(F)  Fair  market  value  of  “brownfield  property”  as  such  term  is 
defined  in  subsection  (a)  of  Code  Section  48-5-7.6  means: 

(i)  Unless  sooner  disqualified  pursuant  to  subsection  (e)  of 
Code  Section  48-5-7.6,  for  the  first  ten  years  in  which  the 
property  is  classified  as  brownfield  property,  or  as  this  period  of 
preferential  assessment  may  be  extended  pursuant  to  subsection 
(o)  of  Code  Section  48-5-7.6,  the  value  equal  to  the  lesser  of  the 
acquisition  cost  of  the  property  or  the  appraised  fair  market 
value  of  the  property  as  recorded  in  the  county  tax  digest  at  the 
time  application  was  made  to  the  Environmental  Protection 
Division  of  the  Department  of  Natural  Resources  for  participa¬ 
tion  under  Article  9  of  Chapter  8  of  Title  12,  the  “Georgia 
Brownfield  Act,”  as  amended;  and 

(ii)  Unless  sooner  disqualified  pursuant  to  subsection  (e)  of 
Code  Section  48-5-7.6,  for  the  eleventh  and  following  years,  or  at 
the  end  of  any  extension  of  this  period  of  preferential  assessment 
pursuant  to  subsection  (o)  of  Code  Section  48-5-7.6,  the  fair 
market  value  of  such  property  as  determined  by  the  provisions  of 
this  paragraph,  excluding  the  provisions  of  this  subparagraph. 

(4)  “Foreign  merchandise  in  transit”  means  personal  property  of 
any  description  which  has  been  or  will  be  moved  by  waterborne 
commerce  through  any  port  located  in  this  state  and: 

(A)  Which  has  entered  the  export  stream,  although  temporarily 
stored  or  warehoused  in  the  county  where  the  port  of  export  is 
located;  or 

(B)  Which  was  shipped  from  a  point  of  origin  located  outside  the 
customs  territory  of  the  United  States  and  on  which  United  States 
customs  duties  are  paid  at  or  through  any  customs  district  or  port 
located  in  this  state,  although  stored  or  warehoused  in  the  county 
where  the  port  of  entry  is  located  while  in  transit  to  a  final 
destination. 

(5)  “Forest  land  conservation  value”  of  forest  land  conservation  use 
property  means  the  amount  determined  in  accordance  with  the 
specifications  and  criteria  provided  for  in  Code  Section  48-5-271  and 
Article  VII,  Section  I,  Paragraph  111(f)  of  the  Constitution. 

(6)  “Forest  land  fair  market  value”  means  the  2008  fair  market 
value  of  the  forest  land;  provided,  however,  that  when  the  2008  fair 
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market  value  of  the  forest  land  has  been  appealed  by  a  property 
owner  and  the  ultimate  fair  market  value  of  the  forest  land  is 
changed  in  the  appeal  process  by  either  the  board  of  assessors,  the 
board  of  equalization,  a  hearing  officer,  an  arbitrator,  or  a  superior 
court  judge,  then  the  final  fair  market  value  of  the  forest  land  shall 
replace  the  2008  fair  market  value  of  the  forest  land.  This  final  fair 
market  value  of  the  forest  land  shall  be  used  in  the  calculation  of  local 
assistance  grants.  If  local  assistance  grants  have  been  granted  to 
either  a  county,  a  county  board  of  education,  or  a  municipality  based 
on  the  2008  fair  market  value  of  forest  land  and  subsequently  the  fair 
market  value  of  such  forest  land  is  reduced  on  an  appeal,  then  the 
county  or  the  municipality  shall  reimburse  the  state,  within  12 
months  unless  otherwise  agreed  to  by  the  parties,  the  difference 
between  local  assistance  grants  paid  to  the  county  or  municipality 
and  the  amount  which  would  have  been  due  based  on  the  final  fair 
market  value  of  the  forest  land.  Such  2008  valuation  may  increase 
from  one  taxable  year  to  the  next  by  a  rate  equal  to  the  percentage 
change  in  the  price  index  for  gross  output  of  state  and  local  govern¬ 
ment  from  the  prior  year  to  the  current  year  as  defined  by  the 
National  Income  and  Product  Accounts  and  determined  by  the  United 
States  Bureau  of  Economic  Analysis  and  indicated  by  the  Price  Index 
for  Government  Consumption  Expenditures  and  General  Govern¬ 
ment  Gross  Output  (Table  3.10.4).  (Ga.  L.  1909,  p.  36,  §  22;  Civil 
Code  1910,  §  1004;  Code  1933,  §  92-5702;  Ga.  L.  1968,  p.  358,  §  1; 
Ga.  L.  1969,  p.  980,  §  2;  Ga.  L.  1975,  p.  96,  §  1;  Ga.  L.  1978,  p.  1950, 
§  1;  Code  1933,  §  91A-1001,  enacted  by  Ga.  L.  1978,  p.  309,  §  2;  Ga. 
L.  1979,  p.  5,  §  17;  Ga.  L.  1983,  p.  716,  §  1;  Ga.  L.  1989,  p.  1585,  §  1; 
Ga.  L.  1990,  p.  1122,  §  1;  Ga.  L.  1990,  p.  1869,  §  1;  Ga.  L.  1991,  p. 
1903,  §  2;  Ga.  L.  1992,  p.  1008,  §  1;  Ga.  L.  2001,  p.  1098,  §  1;  Ga.  L. 
2003,  p.  170,  §  1;  Ga.  L.  2008,  p.  297,  §  1/HB  1211;  Ga.  L.  2009,  p.  27, 
§  1/SB  55;  Ga.  L.  2010,  p.  1104,  §§  5-1,  5-2,  5-3,  5-4/SB  346;  Ga.  L. 
2012,  p.  843,  §  3/HB  1102;  Ga.  L.  2014,  p.  672,  §  1/HB  755;  Ga.  L. 
2014,  p.  820,  §  1/HB  954;  Ga.  L.  2017,  p.  55,  §  1/HB  196;  Ga.  L.  2017, 
p.  774,  §  48/HB  323;  Ga.  L.  2018,  p.  119,  §§  1,  2/HB  85;  Ga.  L.  2018, 
p.  1112,  §  48/SB  365.) 

Delayed  effective  date.  —  Ga.  L. 

2018,  p.  119,  §  7/HB  85,  not  codified  by 
the  General  Assembly,  provides:  “(a)  This 
Act  shall  become  effective  on  January  1, 

2019,  only  if  an  amendment  to  the  Consti¬ 
tution  of  Georgia  is  ratified  at  the  Novem¬ 
ber,  2018,  general  election  modifying  con¬ 
stitutional  prescriptions  for  forest  land 
conservation  use  property  and  related  as¬ 
sistance  grants,  permitting  the  withhold¬ 
ing  of  a  portion  of  assistance  grants  to 
provide  for  certain  state  administrative 


costs,  and  establishing  qualified  timber- 
land  property  as  a  subclassification  of 
tangible  property  for  purposes  of  ad  va¬ 
lorem  taxation. 

“(b)  If  such  an  amendment  to  the  Con¬ 
stitution  is  not  so  ratified,  then  this  Act 
shall  not  become  effective  and  shall  stand 
repealed  by  operation  of  law  on  January  1, 
2019.”  This  Code  section,  as  set  out  above, 
does  not  reflect  the  amendment  by  that 
Act  owing  to  the  delayed  effective  date.  If 
the  amendment  to  the  Constitution  is  rat- 
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ified,  this  Code  section  will  read  as  fol¬ 
lows: 

“As  used  in  this  chapter,  the  term: 

“(.1)  ‘Arm’s  length,  bona  fide  sale’ means 
a  transaction  which  has  occurred  in  good 
faith  without  fraud  or  deceit  carried  out 
by  unrelated  or  unaffiliated  parties,  as  by 
a  willing  buyer  and  a  willing  seller,  each 
acting  in  his  or  her  own  self-interest, 
including  but  not  limited  to  a  distress 
sale,  short  sale,  bank  sale,  or  sale  at 
public  auction. 

“(1)  ‘Current  use  value’  of  bona  fide 
conservation  use  property  means  the 
amount  a  knowledgeable  buyer  would  pay 
for  the  property  with  the  intention  of 
continuing  the  property  in  its  existing  use 
and  in  an  arm’s  length,  bona  fide  sale  and 
shall  be  determined  in  accordance  with 
the  specifications  and  criteria  provided  for 
in  subsection  (b)  of  Code  Section  48-5-269. 

“(2)  ‘Current  use  value’  of  bona  fide 
residential  transitional  property  means 
the  amount  a  knowledgeable  buyer  would 
pay  for  the  property  with  the  intention  of 
continuing  the  property  in  its  existing  use 
and  in  an  arm’s  length,  bona  fide  sale.  The 
tax  assessor  shall  consider  the  following 
criteria,  as  applicable,  in  determining  the 
current  use  value  of  bona  fide  residential 
transitional  property: 

“(A)  The  current  use  of  such  property; 

“(B)  Annual  productivity;  and 

“(C)  Sales  data  of  comparable  real  prop¬ 
erty  with  and  for  the  same  existing  use. 

“(3)  ‘Fair  market  value  of  property’ 
means  the  amount  a  knowledgeable  buyer 
would  pay  for  the  property  and  a  willing 
seller  would  accept  for  the  property  at  an 
arm’s  length,  bona  fide  sale.  The  income 
approach,  if  data  are  available,  shall  be 
utilized  in  determining  the  fair  market 
value  of  income-producing  property,  and, 
if  actual  income  and  expense  data  are 
voluntarily  supplied  by  the  property 
owner,  such  data  shall  be  considered  in 
such  determination.  Notwithstanding  any 
other  provision  of  this  chapter  to  the  con¬ 
trary,  the  transaction  amount  of  the  most 
recent  arm’s  length,  bona  fide  sale  in  any 
year  shall  be  the  maximum  allowable  fair 
market  value  for  the  next  taxable  year. 
With  respect  to  the  valuation  of  equip¬ 
ment,  machinery,  and  fixtures  when  no 
ready  market  exists  for  the  sale  of  the 


equipment,  machinery,  and  fixtures,  fair 
market  value  may  be  determined  by  re¬ 
sorting  to  any  reasonable,  relevant,  and 
useful  information  available,  including, 
but  not  limited  to,  the  original  cost  of  the 
property,  any  depreciation  or  obsoles¬ 
cence,  and  any  increase  in  value  by  reason 
of  inflation.  Each  tax  assessor  shall  have 
access  to  any  public  records  of  the  tax¬ 
payer  for  the  purpose  of  discovering  such 
information. 

“(A)  In  determining  the  fair  market 
value  of  a  going  business  where  its  contin¬ 
ued  operation  is  reasonably  anticipated, 
the  tax  assessor  may  value  the  equip¬ 
ment,  machinery,  and  fixtures  which  are 
the  property  of  the  business  as  a  whole 
where  appropriate  to  reflect  the  accurate 
fair  market  value. 

“(B)  The  tax  assessor  shall  apply  the 
following  criteria  in  determining  the  fair 
market  value  of  real  property: 

“(i)  Existing  zoning  of  property; 

“(ii)  Existing  use  of  property,  including 
any  restrictions  or  limitations  on  the  use 
of  property  resulting  from  state  or  federal 
law  or  rules  or  regulations  adopted  pursu¬ 
ant  to  the  authority  of  state  or  federal  law; 

“(iii)  Existing  covenants  or  restrictions 
in  deed  dedicating  the  property  to  a  par¬ 
ticular  use; 

“(iv)  Bank  sales,  other  financial  institu¬ 
tion  owned  sales,  or  distressed  sales,  or 
any  combination  thereof,  of  comparable 
real  property; 

“(v)  Decreased  value  of  the  property 
based  on  limitations  and  restrictions  re¬ 
sulting  from  the  property  being  in  a  con¬ 
servation  easement; 

“(vi)  Rent  limitations,  higher  operating 
costs  resulting  from  regulatory  require¬ 
ments  imposed  on  the  property,  and  any 
other  restrictions  imposed  upon  the  prop¬ 
erty  in  connection  with  the  property  being 
eligible  for  any  income  tax  credits  with 
respect  to  real  property  which  are  claimed 
and  granted  pursuant  to  either  Section  42 
of  the  Internal  Revenue  Code  of  1986,  as 
amended,  or  Chapter  7  of  this  title  or 
receiving  any  other  state  or  federal  subsi¬ 
dies  provided  with  respect  to  the  use  of  the 
property  as  residential  rental  property; 
provided,  however,  that  properties  de¬ 
scribed  in  this  division  shall  not  be  con¬ 
sidered  comparable  real  property  for  the 
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assessment  or  appeal  of  assessment  of 
properties  not  covered  by  this  division; 

“(vii)(I)  In  establishing  the  value  of  any 
property  subject  to  rent  restrictions  under 
the  sales  comparison  approach,  any  in¬ 
come  tax  credits  described  in  division  (vi) 
of  this  subparagraph  that  are  attributable 
to  a  property  may  be  considered  in  deter¬ 
mining  the  fair  market  value  of  the  prop¬ 
erty,  provided  that  the  tax  assessor  uses 
comparable  sales  of  property  which,  at  the 
time  of  the  comparable  sale,  had  unused 
income  tax  credits  that  were  transferred 
in  an  arm’s  length,  bona  fide  sale. 

“(II)  In  establishing  the  value  of  any 
property  subject  to  rent  restrictions  under 
the  income  approach,  any  income  tax 
credits  described  in  division  (vi)  of  this 
subparagraph  that  are  attributable  to 
property  may  be  considered  in  determin¬ 
ing  the  fair  market  value  of  the  property, 
provided  that  such  income  tax  credits  gen¬ 
erate  actual  income  to  the  record  holder  of 
title  to  the  property;  and 

“(viii)  Any  other  existing  factors  pro¬ 
vided  by  law  or  by  rule  and  regulation  of 
the  commissioner  deemed  pertinent  in  ar¬ 
riving  at  fair  market  value. 

“(B.l)  The  tax  assessor  shall  not  con¬ 
sider  any  income  tax  credits  with  respect 
to  real  property  which  are  claimed  and 
granted  pursuant  to  either  Section  42  of 
the  Internal  Revenue  Code  of  1986,  as 
amended,  or  Chapter  7  of  this  title  in 
determining  the  fair  market  value  of  real 
property. 

“(B.2)  In  determining  the  fair  market 
value  of  real  property,  the  tax  assessor 
shall  not  include  the  value  of  any  intangi¬ 
ble  assets  used  by  a  business,  wherever 
located,  including  patents,  trademarks, 
trade  names,  customer  agreements,  and 
merchandising  agreements. 

“(C)  Fair  market  value  of ‘historic  prop¬ 
erty’  as  such  term  is  defined  in  subsection 
(a)  of  Code  Section  48-5-7.2  means: 

“(i)  For  the  first  eight  years  in  which  the 
property  is  classified  as  ‘rehabilitated  his¬ 
toric  property,’  the  value  equal  to  the 
greater  of  the  acquisition  cost  of  the  prop¬ 
erty  or  the  appraised  fair  market  value  of 
the  property  as  recorded  in  the  county  tax 
digest  at  the  time  preliminary  certifica¬ 
tion  on  such  property  was  received  by  the 
county  board  of  tax  assessors  pursuant  to 
subsection  (c)  of  Code  Section  48-5-7.2; 


“(ii)  For  the  ninth  year  in  which  the 
property  is  classified  as  ‘rehabilitated  his¬ 
toric  property,’  the  value  of  the  property  as 
determined  by  division  (i)  of  this  subpar¬ 
agraph  plus  one-half  of  the  difference  be¬ 
tween  such  value  and  the  current  fair 
market  value  exclusive  of  the  provisions  of 
this  subparagraph;  and 

“(iii)  For  the  tenth  and  following  years, 
the  fair  market  value  of  such  property  as 
determined  by  the  provisions  of  this  para¬ 
graph,  excluding  the  provisions  of  this 
subparagraph. 

“(D)  Fair  market  value  of  ‘landmark 
historic  property’  as  such  term  is  defined 
in  subsection  (a)  of  Code  Section  48-5-7.3 
means: 

“(i)  For  the  first  eight  years  in  which  the 
property  is  classified  as  ‘landmark  historic 
property,’  the  value  equal  to  the  greater  of 
the  acquisition  cost  of  the  property  or  the 
appraised  fair  market  value  of  the  prop¬ 
erty  as  recorded  in  the  county  tax  digest 
at  the  time  certification  on  such  property 
was  received  by  the  county  board  of  tax 
assessors  pursuant  to  subsection  (c)  of 
Code  Section  48-5-7.3; 

“(ii)  For  the  ninth  year  in  which  the 
property  is  classified  as  ‘landmark  historic 
property,’  the  value  of  the  property  as 
determined  by  division  (i)  of  this  subpar¬ 
agraph  plus  one-half  of  the  difference  be¬ 
tween  such  value  and  the  current  fair 
market  value  exclusive  of  the  provisions  of 
this  subparagraph;  and 

“(iii)  For  the  tenth  and  following  years, 
the  fair  market  value  of  such  property  as 
determined  by  the  provisions  of  this  para¬ 
graph,  excluding  the  provisions  of  this 
subparagraph. 

“(E)  Timber  shall  be  valued  at  its  fair 
market  value  at  the  time  of  its  harvest  or 
sale  in  the  manner  specified  in  Code  Sec¬ 
tion  48-5-7.5. 

“(F)  Fair  market  value  of  ‘brownfield 
property’  as  such  term  is  defined  in  sub¬ 
section  (a)  of  Code  Section  48-5-7.6  means: 

“(i)  Unless  sooner  disqualified  pursuant 
to  subsection  (e)  of  Code  Section  48-5-7.6, 
for  the  first  ten  years  in  which  the  prop¬ 
erty  is  classified  as  brownfield  property,  or 
as  this  period  of  preferential  assessment 
may  be  extended  pursuant  to  subsection 
(o)  of  Code  Section  48-5-7.6,  the  value 
equal  to  the  lesser  of  the  acquisition  cost 
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of  the  property  or  the  appraised  fair  mar¬ 
ket  value  of  the  property  as  recorded  in 
the  county  tax  digest  at  the  time  applica¬ 
tion  was  made  to  the  Environmental  Pro¬ 
tection  Division  of  the  Department  of  Nat¬ 
ural  Resources  for  participation  under 
Article  9  of  Chapter  8  of  Title  12,  the 
‘Georgia  Brownfield  Act,’  as  amended;  and 

“(ii)  Unless  sooner  disqualified  pursu¬ 
ant  to  subsection  (e)  of  Code  Section 
48-5-7.6,  for  the  eleventh  and  following 
years,  or  at  the  end  of  any  extension  of 
this  period  of  preferential  assessment  pur¬ 
suant  to  subsection  (o)  of  Code  Section 
48-5-7.6,  the  fair  market  value  of  such 
property  as  determined  by  the  provisions 
of  this  paragraph,  excluding  the  provi¬ 
sions  of  this  subparagraph. 

“(G)  Fair  market  value  of ‘qualified  tim- 
berland  property’  means  the  fair  market 
value  determined  in  accordance  with  Ar¬ 
ticle  13  of  this  chapter. 

“(4)  ‘Foreign  merchandise  in  transit’ 
means  personal  property  of  any  descrip¬ 
tion  which  has  been  or  will  be  moved  by 
waterborne  commerce  through  any  port 
located  in  this  state  and: 

“(A)  Which  has  entered  the  export 
stream,  although  temporarily  stored  or 
warehoused  in  the  county  where  the  port 
of  export  is  located;  or 

“(B)  Which  was  shipped  from  a  point  of 
origin  located  outside  the  customs  terri¬ 
tory  of  the  United  States  and  on  which 
United  States  customs  duties  are  paid  at 

48-5-3.  Taxable  property. 


or  through  any  customs  district  or  port 
located  in  this  state,  although  stored  or 
warehoused  in  the  county  where  the  port 
of  entry  is  located  while  in  transit  to  a 
final  destination. 

“(5)  ‘Forest  land  conservation  use  value’ 
of  forest  land  conservation  use  property 
means  the  amount  determined  in  accor¬ 
dance  with  the  specifications  and  criteria 
provided  for  in  Code  Section  48  5  271  and 
Article  VII,  Section  I,  Paragraph  111(f)  of 
the  Constitution. 

“(6)  ‘Forest  land  fair  market  value’ 
means  the  fair  market  value  of  the  forest 
land  determined  in  accordance  with  Arti¬ 
cle  VTI,  Section  I,  Paragraph  111(f)  of  the 
Constitution.” 

The  2018  amendments.  —  The  first 
2018  amendment  added  subparagraph 
(3)(G),  inserted  “use”  following  “‘Forest¬ 
land  conservation’”  in  paragraph  (5),  and 
rewrote  paragraph  (6).  For  effective  date 
of  this  amendment,  see  the  delayed  effec¬ 
tive  date  note.  The  second  2018  amend¬ 
ment,  effective  May  8,  2018,  part  of  an  Act 
to  revise,  modernize,  and  correct  the  Code, 
revised  punctuation  in  subdivisions 
(3)(B)(vii)(I)  and  (3)( B )(vii)(II ). 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2018,  “rehabil¬ 
itated”  was  inserted  before  “historic  prop¬ 
erty”  in  subparagraph  (4)(C). 

Law  reviews.  —  For  annual  survey  on 
local  government  law,  see  69  Mercer  L. 
Rev.  205  (2017). 


JUDICIAL  DECISIONS 


Analysis 

Specific  Items  of  Property 


Specific  Items  of  Property 

Lease  that  granted  a  usufruct  was 
not  subject  to  county  taxation. 

Courts  of  Georgia  have  drawn  distinc¬ 
tions  between  the  rights  of  a  holder  of  a 
usufruct  and  those  of  a  title  holder.  A 
usufruct  is  not  subject  to  ad  valorem  tax¬ 
ation  pursuant  to  O.C.G.A.  §  48-5-3,  and 
the  usufruct  interest  does  not  authorize 


the  tenant  to  seek  an  easement  by  neces¬ 
sity,  pursuant  to  O.C.G.A.  §  44-9-40(b). 
However,  the  usufruct  holder’s  possessory 
rights  may  constitute  a  property  interest 
for  which  just  compensation  is  payable 
under  Ga.  Const.  1983,  Art.  I,  Sec.  Ill, 
Para.  1(a).  The  Stuttering  Foundation, 
Inc.  v.  Glynn  County,  301  Ga.  492,  801 
S.E.2d  793  (2017). 
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48-5-7.  (For  effective  date,  see  note.)  Assessment  of  tangible 
property. 

(a)  Except  as  otherwise  provided  in  this  Code  section,  taxable  tangi¬ 
ble  property  shall  be  assessed  at  40  percent  of  its  fair  market  value  and 
shall  be  taxed  on  a  levy  made  by  each  respective  tax  jurisdiction 
according  to  40  percent  of  the  property’s  fair  market  value. 

(b)  Tangible  real  property  which  is  devoted  to  bona  fide  agricultural 
purposes  as  defined  in  this  chapter  and  which  otherwise  conforms  to  the 
conditions  and  limitations  imposed  in  this  chapter  shall  be  assessed  for 
ad  valorem  property  tax  purposes  at  75  percent  of  the  value  which  other 
tangible  real  property  is  assessed  and  shall  be  taxed  on  a  levy  made  by 
each  respective  tax  jurisdiction  according  to  said  assessment. 

(c)  Tangible  real  property  which  qualifies  as  rehabilitated  historic 
property  pursuant  to  the  provisions  of  Code  Section  48-5-7.2  shall  be 
assessed  at  40  percent  of  its  fair  market  value  and  shall  be  taxed  on  a 
levy  made  by  each  respective  tax  jurisdiction  according  to  40  percent  of 
the  property’s  fair  market  value.  For  the  purposes  of  this  subsection, 
the  term  “fair  market  value”  shall  mean  the  fair  market  value  of 
rehabilitated  historic  property  pursuant  to  the  provisions  of  subpara¬ 
graph  (C)  of  paragraph  (3)  of  Code  Section  48-5-2. 

(c.l)  Tangible  real  property  which  qualifies  as  landmark  historic 
property  pursuant  to  the  provisions  of  Code  Section  48-5-7.3  shall  be 
assessed  at  40  percent  of  its  fair  market  value  and  shall  be  taxed  on  a 
levy  made  by  each  respective  tax  jurisdiction  according  to  40  percent  of 
the  property’s  fair  market  value.  For  the  purposes  of  this  subsection, 
the  term  “fair  market  value”  shall  mean  the  fair  market  value  of 
landmark  historic  property  pursuant  to  the  provisions  of  subparagraph 
(D)  of  paragraph  (3)  of  Code  Section  48-5-2. 

(c.2)  Tangible  real  property  which  is  devoted  to  bona  fide  conserva¬ 
tion  uses  as  defined  in  this  chapter  and  which  otherwise  conforms  to  the 
conditions  and  limitations  imposed  in  this  chapter  shall  be  assessed  for 
property  tax  purposes  at  40  percent  of  its  current  use  value  and  shall  be 
taxed  on  a  levy  made  by  each  respective  tax  jurisdiction  according  to  40 
percent  of  the  property’s  current  use  value. 

(c.3)  Tangible  real  property  located  in  a  transitional  developing  area 
which  is  devoted  to  bona  fide  residential  uses  and  which  otherwise 
conforms  to  the  conditions  and  limitations  imposed  in  this  chapter  for 
bona  fide  residential  transitional  property  shall  be  assessed  for  prop¬ 
erty  tax  purposes  at  40  percent  of  its  current  use  value  and  shall  be 
taxed  on  a  levy  made  by  each  respective  tax  jurisdiction  according  to  40 
percent  of  the  property’s  current  use  value. 

(c.4)  Tangible  real  property  which  qualifies  as  brownfield  property 
pursuant  to  the  provisions  of  Code  Section  48-5-7.6  shall  be  assessed  at 
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40  percent  of  its  fair  market  value  and  shall  be  taxed  on  a  levy  made  by 
each  respective  tax  jurisdiction  according  to  40  percent  of  the  property’s 
fair  market  value.  For  the  purposes  of  this  subsection,  the  term  “fair 
market  value”  shall  mean  the  fair  market  value  of  brownfield  property 
pursuant  to  the  provisions  of  subparagraph  (F)  of  paragraph  (3)  of  Code 
Section  48-5-2. 

(d)  The  requirement  contained  in  this  Code  section  that  all  tax 
jurisdictions  assess  taxable  tangible  property  at  40  percent  of  fair 
market  value  shall  not  apply  to  any  tax  jurisdiction  whose  ratio  of 
assessed  value  to  fair  market  value  exceeded  40  percent  for  the  tax  year 
1971.  No  tax  jurisdiction  so  exempted  shall  assess  at  a  ratio  of  less  than 
40  percent  except  as  necessary  to  effect  the  preferential  assessment 
provided  in  subsection  (b)  of  this  Code  section. 

(e)  Each  notice  of  ad  valorem  taxes  due  sent  to  taxpayers  of  counties 
and  municipalities  shall  include  both  the  fair  market  value  of  the 
property  of  the  taxpayer  which  is  subject  to  taxation  and  the  assessed 
value  of  the  property  after  being  reduced  as  provided  by  this  Code 
section.  (Ga.  L.  1851-52,  p.  288,  §  14;  Code  1863,  §  734;  Code  1868, 
§  801;  Code  1873,  §  804;  Code  1882,  §  804;  Civil  Code  1895,  §  770;  Ga. 
L.  1909,  p.  36,  §  1;  Civil  Code  1910,  §  1010;  Code  1933,  §  92-5703;  Ga. 
L.  1968,  p.  358,  §  2;  Ga.  L.  1972,  p.  1102,  §  1;  Ga.  L.  1975,  p.  1083,  §  1; 
Ga.  L.  1976,  p.  518,  §  1;  Code  1933,  §  91A-1019,  enacted  by  Ga.  L. 
1978,  p.  309,  §  2;  Ga.  L.  1979,  p.  5,  §  26;  Ga.  L.  1983,  p.  1850,  §  2;  Ga. 
L.  1989,  p.  1585,  §  2;  Ga.  L.  1990,  p.  1122,  §  2;  Ga.  L.  1991,  p.  1903, 
§  4;  Ga.  L.  1992,  p.  6,  §  48;  Ga.  L.  2003,  p.  170,  §  2;  Ga.  L.  2018,  p.  119, 
§  3/HB  85.) 


Delayed  effective  date.  —  Ga  L. 

2018,  p.  119,  §  7/HB  85,  not  codified  by 
the  General  Assembly,  provides:  “(a)  This 
Act  shall  become  effective  on  January  1, 

2019,  only  if  an  amendment  to  the  Consti¬ 
tution  of  Georgia  is  ratified  at  the  Novem¬ 
ber,  2018,  general  election  modifying  con¬ 
stitutional  prescriptions  for  forest  land 
conservation  use  property  and  related  as¬ 
sistance  grants,  permitting  the  withhold¬ 
ing  of  a  portion  of  assistance  grants  to 
provide  for  certain  state  administrative 
costs,  and  establishing  qualified  timber- 
land  property  as  a  subclassification  of 
tangible  property  for  purposes  of  ad  va¬ 
lorem  taxation. 

“(b)  If  such  an  amendment  to  the  Con¬ 
stitution  is  not  so  ratified,  then  this  Act 
shall  not  become  effective  and  shall  stand 
repealed  by  operation  of  law  on  January  1, 
2019.”  If  the  amendment  is  ratified,  sub¬ 


sections  (c.5)  and  (c.6)  will  read  as  follows: 
“(c.5)  Tangible  real  property  which  quali¬ 
fies  as  forest  land  conservation  use  prop¬ 
erty  pursuant  to  the  provisions  of  Code 
Section  48-5-7.7  shall  be  assessed  at  40 
percent  of  its  forest  land  conservation  use 
value  and  shall  be  taxed  on  a  levy  made  by 
each  respective  tax  jurisdiction  according 
to  40  percent  of  the  property’s  forest  land 
conservation  use  value. 

“(c.6)  Tangible  real  property  which  qual¬ 
ifies  as  qualified  timberland  property  in 
accordance  with  the  provisions  of  Article 
13  of  this  chapter  shall  be  assessed  at  40 
percent  of  its  fair  market  value  of  quali¬ 
fied  timberland  property  and  shall  be 
taxed  on  a  levy  made  by  each  respective 
tax  jurisdiction  according  to  40  percent  of 
its  fair  market  value  of  qualified  timber¬ 
land  property  as  such  value  is  determined 
by  the  commissioner  in  accordance  with 
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Article  13  of  this  chapter.”  Until  the  rati-  tions  (c.5)  and  (c.6).  For  effective  date  of 
fication  and  January  1,  2019,  there  are  no  this  amendment,  see  the  delayed  effective 
subsections  (c.5)  and  (c.6).  date  note. 

The  2018  amendment  added  subsec- 

48-5-7.4.  Bona  fide  conservation  use  property;  residential  tran¬ 
sitional  property;  application  procedures;  penalties 
for  breach  of  covenant;  classification  on  tax  digest; 
annual  report. 

(a)  For  purposes  of  this  article,  the  term  “bona  fide  conservation  use 
property”  means  property  described  in  and  meeting  the  requirements  of 
paragraph  (1)  or  (2)  of  this  subsection,  as  follows: 

(1)  Not  more  than  2,000  acres  of  tangible  real  property  of  a  single 
person,  the  primary  purpose  of  which  is  any  good  faith  production, 
including  but  not  limited  to  subsistence  farming  or  commercial 
production,  from  or  on  the  land  of  agricultural  products  or  timber, 
subject  to  the  following  qualifications: 

(A)  Such  property  includes  the  value  of  tangible  property  per¬ 
manently  affixed  to  the  real  property  which  is  directly  connected  to 
such  owner’s  production  of  agricultural  products  or  timber  and 
which  is  devoted  to  the  storage  and  processing  of  such  agricultural 
products  or  timber  from  or  on  such  real  property; 

(A.l)  In  the  application  of  the  limitation  contained  in  the  intro¬ 
ductory  language  of  this  paragraph,  the  following  rules  shall  apply 
to  determine  beneficial  interests  in  bona  fide  conservation  use 
property  held  in  a  family  owned  farm  entity  as  described  in  division 
(l)(C)(iv)  of  this  subsection: 

(i)  A  person  who  owns  an  interest  in  a  family  owned  farm 
entity  as  described  in  division  (l)(C)(iv)  of  this  subsection  shall 
be  considered  to  own  only  the  percent  of  the  bona  fide  conserva¬ 
tion  use  property  held  by  such  family  owned  farm  entity  that  is 
equal  to  the  percent  interest  owned  by  such  person  in  such  family 
owned  farm  entity;  and 

(ii)  A  person  who  owns  an  interest  in  a  family  owned  farm 
entity  as  described  in  division  (l)(C)(iv)  of  this  subsection  may 
elect  to  allocate  the  lesser  of  any  unused  portion  of  such  person’s 
2,000  acre  limitation  or  the  product  of  such  person’s  percent 
interest  in  the  family  owned  farm  entity  times  the  total  number 
of  acres  owned  by  the  family  owned  farm  entity  subject  to  such 
bona  fide  conservation  use  assessment,  with  the  result  that  the 
family  owned  farm  entity  may  receive  bona  fide  conservation  use 
assessment  on  more  than  2,000  acres; 

(B)  Such  property  excludes  the  entire  value  of  any  residence  and 
its  underlying  property;  as  used  in  this  subparagraph,  the  term 
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“underlying  property”  means  the  minimum  lot  size  required  for 
residential  construction  by  local  zoning  ordinances  or  two  acres, 
whichever  is  less.  The  board  of  tax  assessors  shall  not  require  a 
recorded  plat  or  survey  to  set  the  boundaries  of  the  underlying 
property.  This  provision  for  excluding  the  underlying  property  of  a 
residence  from  eligibility  in  the  conservation  use  covenant  shall 
only  apply  to  property  that  is  first  made  subject  to  a  covenant  or  is 
subject  to  the  renewal  of  a  previous  covenant  on  or  after  May  1, 
2012; 

(C)  Except  as  otherwise  provided  in  division  (vii)  of  this  subpar¬ 
agraph,  such  property  must  be  owned  by: 

(i)  One  or  more  natural  or  naturalized  citizens; 

(ii)  An  estate  of  which  the  devisees  or  heirs  are  one  or  more 
natural  or  naturalized  citizens; 

(iii)  A  trust  of  which  the  beneficiaries  are  one  or  more  natural 
or  naturalized  citizens; 

(iv)  A  family  owned  farm  entity,  such  as  a  family  corporation, 
a  family  partnership,  a  family  general  partnership,  a  family 
limited  partnership,  a  family  limited  corporation,  or  a  family 
limited  liability  company,  all  of  the  interest  of  which  is  owned  by 
one  or  more  natural  or  naturalized  citizens  related  to  each  other 
by  blood  or  marriage  within  the  fourth  degree  of  civil  reckoning, 
except  that,  solely  with  respect  to  a  family  limited  partnership,  a 
corporation,  limited  partnership,  limited  corporation,  or  limited 
liability  company  may  serve  as  a  general  partner  of  the  family 
limited  partnership  and  hold  no  more  than  a  5  percent  interest  in 
such  family  limited  partnership,  an  estate  of  which  the  devisees 
or  heirs  are  one  or  more  natural  or  naturalized  citizens,  a  trust 
of  which  the  beneficiaries  are  one  or  more  natural  or  naturalized 
citizens,  or  an  entity  created  by  the  merger  or  consolidation  of 
two  or  more  entities  which  independently  qualify  as  a  family 
owned  farm  entity,  and  which  family  owned  farm  entity  derived 
80  percent  or  more  of  its  gross  income  from  bona  fide  conserva¬ 
tion  uses,  including  earnings  on  investments  directly  related  to 
past  or  future  bona  fide  conservation  uses,  within  this  state 
within  the  year  immediately  preceding  the  year  in  which  eligi¬ 
bility  is  sought;  provided,  however,  that  in  the  case  of  a  newly 
formed  family  farm  entity,  an  estimate  of  the  income  of  such 
entity  may  be  used  to  determine  its  eligibility; 

(v)  A  bona  fide  nonprofit  organization  designated  under  Sec¬ 
tion  501(c)(3)  of  the  Internal  Revenue  Code; 

(vi)  A  bona  fide  club  organized  for  pleasure,  recreation,  and 
other  nonprofitable  purposes;  or 
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(vii)  In  the  case  of  constructed  storm-water  wetlands,  any 
person  may  own  such  property; 

(D)  Factors  which  may  be  considered  in  determining  if  such 
property  is  qualified  may  include,  but  not  be  limited  to: 

(i)  The  nature  of  the  terrain; 

(ii)  The  density  of  the  marketable  product  on  the  land; 

(iii)  The  past  usage  of  the  land; 

(iv)  The  economic  merchantability  of  the  agricultural  product; 
and 

(v)  The  utilization  or  nonutilization  of  recognized  care,  culti¬ 
vation,  harvesting,  and  like  practices  applicable  to  the  product 
involved  and  any  implemented  plans  thereof; 

(E)  Such  property  shall,  if  otherwise  qualified,  include,  but  not 
be  limited  to,  property  used  for: 

(i)  Raising,  harvesting,  or  storing  crops; 

(ii)  Feeding,  breeding,  or  managing  livestock  or  poultry; 

(iii)  Producing  plants,  trees,  fowl,  or  animals,  including  with¬ 
out  limitation  the  production  of  fish  or  wildlife  by  maintaining 
not  less  than  ten  acres  of  wildlife  habitat  either  in  its  natural 
state  or  under  management,  which  shall  be  deemed  a  type  of 
agriculture;  provided,  however,  that  no  form  of  commercial 
fishing  or  fish  production  shall  be  considered  a  type  of  agricul¬ 
ture;  or 

(iv)  Production  of  aquaculture,  horticulture,  floriculture,  for¬ 
estry,  dairy,  livestock,  poultry,  and  apiarian  products;  and 

(F)  The  primary  purpose  described  in  this  paragraph  includes 
land  conservation  and  ecological  forest  management  in  which 
commercial  production  of  wood  and  wood  fiber  products  may  be 
undertaken  primarily  for  conservation  and  restoration  purposes 
rather  than  financial  gain;  or 

(2)  Not  more  than  2,000  acres  of  tangible  real  property,  excluding 
the  value  of  any  improvements  thereon,  of  a  single  owner  of  the  types 
of  environmentally  sensitive  property  specified  in  this  paragraph  and 
certified  as  such  by  the  Department  of  Natural  Resources,  if  the 
primary  use  of  such  property  is  its  maintenance  in  its  natural 
condition  or  controlling  or  abating  pollution  of  surface  or  ground 
waters  of  this  state  by  storm-water  runoff  or  otherwise  enhancing  the 
water  quality  of  surface  or  ground  waters  of  this  state  and  if  such 
owner  meets  the  qualifications  of  subparagraph  (C)  of  paragraph  (1) 
of  this  subsection: 


2018  Supp. 


43 


48-5-7.4 


REVENUE  AND  TAXATION 


48-5-7.4 


(A)  Environmentally  sensitive  areas,  including  any  otherwise 
qualified  land  area  1,000  feet  or  more  above  the  lowest  elevation  of 
the  county  in  which  such  area  is  located  that  has  a  percentage 
slope,  which  is  the  difference  in  elevation  between  two  points  500 
feet  apart  on  the  earth  divided  by  the  horizontal  distance  between 
those  two  points,  of  25  percent  or  greater  and  shall  include  the 
crests,  summits,  and  ridge  tops  which  lie  at  elevations  higher  than 
any  such  area; 

(B)  Wetland  areas  that  are  determined  by  the  United  States 
Army  Corps  of  Engineers  to  be  wetlands  under  their  jurisdiction 
pursuant  to  Section  404  of  the  federal  Clean  Water  Act,  as 
amended,  or  wetland  areas  that  are  depicted  or  delineated  on  maps 
compiled  by  the  Department  of  Natural  Resources  or  the  United 
States  Fish  and  Wildlife  Service  pursuant  to  its  National  Wetlands 
Inventory  Program; 

(C)  Significant  ground-water  recharge  areas  as  identified  on 
maps  or  data  compiled  by  the  Department  of  Natural  Resources; 

(D)  Undeveloped  barrier  islands  or  portions  thereof  as  provided 
for  in  the  federal  Coastal  Barrier  Resources  Act,  as  amended; 

(E)  Habitats  as  certified  by  the  Department  of  Natural  Re¬ 
sources  as  containing  species  that  have  been  listed  as  either 
endangered  or  threatened  under  the  federal  Endangered  Species 
Act  of  1973,  as  amended; 

(F)  River  or  stream  corridors  or  buffers  which  shall  be  defined  as 
those  undeveloped  lands  which  are: 

(i)  Adjacent  to  rivers  and  perennial  streams  that  are  within 
the  100  year  flood  plain  as  depicted  on  official  maps  prepared  by 
the  Federal  Emergency  Management  Agency;  or 

(ii)  Within  buffer  zones  adjacent  to  rivers  or  perennial 
streams,  which  buffer  zones  are  established  by  law  or  local 
ordinance  and  within  which  land-disturbing  activity  is  prohib¬ 
ited;  or 

(G) (i)  Constructed  storm-water  wetlands  of  the  free-water  sur¬ 
face  type  certified  by  the  Department  of  Natural  Resources  under 
subsection  (k)  of  Code  Section  12-2-4  and  approved  for  such  use 
by  the  local  governing  authority. 

(ii)  No  property  shall  maintain  its  eligibility  for  current  use 
assessment  as  a  bona  fide  conservation  use  property  as  defined  in 
this  subparagraph  unless  the  owner  of  such  property  files  an 
annual  inspection  report  from  a  licensed  professional  engineer 
certifying  that  as  of  the  date  of  such  report  the  property  is  being 
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maintained  in  a  proper  state  of  repair  so  as  to  accomplish  the 
objectives  for  which  it  was  designed.  Such  inspection  report  and 
certification  shall  be  filed  with  the  county  board  of  tax  assessors 
on  or  before  the  last  day  for  filing  ad  valorem  tax  returns  in  the 
county  for  each  tax  year  for  which  such  assessment  is  sought. 

(a.l)  Notwithstanding  any  other  provision  of  this  Code  section  to  the 
contrary,  in  the  case  of  property  which  otherwise  meets  the  require¬ 
ments  for  current  use  assessment  and  the  qualifying  use  is  pursuant  to 
division  (l)(E)(iii)  of  subsection  (a)  of  this  Code  section,  when  the  owner 
seeks  to  renew  the  covenant  or  reenter  a  covenant  subsequent  to  the 
termination  of  a  previous  covenant  which  met  such  requirements  and 
the  owner  meets  the  qualifications  under  this  Code  section  but  the 
property  is  no  longer  being  used  for  the  qualified  use  for  which  the 
previous  covenant  was  entered  pursuant  to  division  (l)(E)(iii)  of  sub¬ 
section  (a)  of  this  Code  section,  the  property  is  not  environmentally 
sensitive  property  within  the  meaning  of  paragraph  (2)  of  subsection  (a) 
of  this  Code  section,  and  the  primary  use  of  the  property  is  maintenance 
of  a  wildlife  habitat  of  not  less  than  ten  acres  either  by  maintaining  the 
property  in  its  natural  condition  or  under  management,  the  county 
board  of  tax  assessors  shall  be  required  to  accept  such  use  as  a 
qualifying  use  for  purposes  of  this  Code  section. 

(b)  Except  in  the  case  of  the  underlying  portion  of  a  tract  of  real 
property  on  which  is  actually  located  a  constructed  storm-water  wet¬ 
land,  the  following  additional  rules  shall  apply  to  the  qualification  of 
conservation  use  property  for  current  use  assessment: 

(1)  When  one-half  or  more  of  the  area  of  a  single  tract  of  real 
property  is  used  for  a  qualifying  purpose,  then  such  tract  shall  be 
considered  as  used  for  such  qualifying  purpose  unless  some  other 
type  of  business  is  being  operated  on  the  unused  portion;  provided, 
however,  that  such  unused  portion  must  be  minimally  managed  so 
that  it  does  not  contribute  significantly  to  erosion  or  other  environ¬ 
mental  or  conservation  problems.  The  lease  of  hunting  rights  or  the 
use  of  the  property  for  hunting  purposes  shall  not  constitute  another 
type  of  business.  The  charging  of  admission  for  use  of  the  property  for 
fishing  purposes  shall  not  constitute  another  type  of  business; 

(2) (A)  The  owner  of  a  tract,  lot,  or  parcel  of  land  totaling  less  than 
ten  acres  shall  be  required  by  the  tax  assessor  to  submit  additional 
relevant  records  regarding  proof  of  bona  fide  conservation  use  for 
qualified  property  that  on  or  after  May  1,  2012,  is  either  first  made 
subject  to  a  covenant  or  is  subject  to  a  renewal  of  a  previous 
covenant.  The  provisions  of  this  paragraph  relating  to  requiring 
additional  relevant  records  regarding  proof  of  bona  fide  conserva¬ 
tion  use  shall  not  apply  to  such  property  if  the  owner  of  the  subject 
property  provides  one  or  more  of  the  following: 
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(i)  Proof  that  such  owner  has  filed  with  the  Internal  Revenue 
Service  a  Schedule  E,  reporting  farm  related  income  or  loss,  or  a 
Schedule  F,  with  Form  1040,  or,  if  applicable,  a  Form  4835, 
pertaining  to  such  property; 

(ii)  Proof  that  such  owner  has  incurred  expenses  for  the 
qualifying  use;  or 

(iii)  Proof  that  such  owner  has  generated  income  from  the 
qualifying  use. 

Prior  to  a  denial  of  eligibility  under  this  paragraph,  the  tax 
assessor  shall  conduct  and  provide  proof  of  a  visual,  on-site 
inspection  of  the  property.  Reasonable  notice  shall  be  provided  to 
the  property  owner  before  being  allowed  a  visual,  on-site  inspection 
of  the  property  by  the  tax  assessor. 

(B)  The  owner  of  a  tract,  lot,  or  parcel  of  land  totaling  ten  acres 
or  more  shall  not  be  required  by  the  tax  assessor  to  submit 
additional  relevant  records  regarding  proof  of  bona  fide  conserva¬ 
tion  use  for  qualified  property  that  on  or  after  May  1,  2012,  is  either 
first  made  subject  to  a  covenant  or  is  subject  to  a  renewal  of  a 
previous  covenant; 

(3)  No  property  shall  qualify  as  bona  fide  conservation  use  prop¬ 
erty  if  such  current  use  assessment  would  result  in  any  person  who 
has  a  beneficial  interest  in  such  property,  including  any  interest  in 
the  nature  of  stock  ownership,  receiving  in  any  tax  year  any  benefit 
of  current  use  assessment  as  to  more  than  2,000  acres.  If  any 
taxpayer  has  any  beneficial  interest  in  more  than  2,000  acres  of 
tangible  real  property  which  is  devoted  to  bona  fide  conservation 
uses,  such  taxpayer  shall  apply  for  current  use  assessment  only  as  to 
2,000  acres  of  such  land; 

(4)  No  property  shall  qualify  as  bona  fide  conservation  use  prop¬ 
erty  if  it  is  leased  to  a  person  or  entity  which  would  not  be  entitled  to 
conservation  use  assessment; 

(5)  No  property  shall  qualify  as  bona  fide  conservation  use  prop¬ 
erty  if  such  property  is  at  the  time  of  application  for  current  use 
assessment  subject  to  a  restrictive  covenant  which  prohibits  the  use 
of  the  property  for  the  specific  purpose  described  in  subparagraph 
(a)(1)(E)  of  this  Code  section  for  which  bona  fide  conservation  use 
qualification  is  sought;  and 

(6)  No  otherwise  qualified  property  shall  be  denied  current  use 
assessment  on  the  grounds  that  no  soil  map  is  available  for  the 
county  in  which  such  property  is  located;  provided,  however,  that  if  no 
soil  map  is  available  for  the  county  in  which  such  property  is  located, 
the  owner  making  an  application  for  current  use  assessment  shall 
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provide  the  board  of  tax  assessors  with  a  certified  soil  survey  of  the 

subject  property  unless  another  method  for  determining  the  soil  type 

of  the  subject  property  is  authorized  in  writing  by  such  board. 

(c)  For  purposes  of  this  article,  the  term  “bona  fide  residential 
transitional  property”  means  not  more  than  five  acres  of  tangible  real 
property  of  a  single  owner  which  is  private  single-family  residential 
owner  occupied  property  located  in  a  transitional  developing  area.  Such 
classification  shall  apply  to  all  otherwise  qualified  real  property  which 
is  located  in  an  area  which  is  undergoing  a  change  in  use  from 
single-family  residential  use  to  agricultural,  commercial,  industrial, 
office-institutional,  multifamily,  or  utility  use  or  a  combination  of  such 
uses.  Change  in  use  may  be  evidenced  by  recent  zoning  changes, 
purchase  by  a  developer,  affidavits  of  intent,  or  close  proximity  to 
property  which  has  undergone  a  change  from  single-family  residential 
use.  To  qualify  as  residential  transitional  property,  the  valuation  must 
reflect  a  change  in  value  attributable  to  such  property’s  proximity  to  or 
location  in  a  transitional  area. 

(d)  No  property  shall  qualify  for  current  use  assessment  under  this 
Code  section  unless  and  until  the  owner  of  such  property  agrees  by 
covenant  with  the  appropriate  taxing  authority  to  maintain  the  eligible 
property  in  bona  fide  qualifying  use  for  a  period  of  ten  years  beginning- 
on  the  first  day  of  January  of  the  year  in  which  such  property  qualifies 
for  such  current  use  assessment  and  ending  on  the  last  day  of  December 
of  the  final  year  of  the  covenant  period.  After  the  owner  has  applied  for 
and  has  been  allowed  current  use  assessment  provided  for  in  this  Code 
section,  it  shall  not  be  necessary  to  make  application  thereafter  for  any 
year  in  which  the  covenant  period  is  in  effect  and  current  use  assess¬ 
ment  shall  continue  to  be  allowed  such  owner  as  specified  in  this  Code 
section.  At  least  60  days  prior  to  the  expiration  date  of  the  covenant,  the 
county  board  of  tax  assessors  shall  send  by  first-class  mail  written 
notification  of  such  impending  expiration.  Upon  the  expiration  of  any 
covenant  period,  the  property  shall  not  qualify  for  further  current  use 
assessment  under  this  Code  section  unless  and  until  the  owner  of  the 
property  has  entered  into  a  renewal  covenant  for  an  additional  period  of 
ten  years;  provided,  however,  that  the  owner  may  enter  into  a  renewal 
contract  in  the  ninth  year  of  a  covenant  period  so  that  the  contract  is 
continued  without  a  lapse  for  an  additional  ten  years. 

(e)  A  single  owner  shall  be  authorized  to  enter  into  more  than  one 
covenant  under  this  Code  section  for  bona  fide  conservation  use 
property,  provided  that  the  aggregate  number  of  acres  of  qualified 
property  of  such  owner  to  be  entered  into  such  covenants  does  not 
exceed  2,000  acres.  Any  such  qualified  property  may  include  a  tract  or 
tracts  of  land  which  are  located  in  more  than  one  county.  A  single  owner 
shall  be  authorized  to  enter  qualified  property  in  a  covenant  for  bona 
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fide  conservation  use  purposes  and  to  enter  simultaneously  the  resi¬ 
dence  located  on  such  property  in  a  covenant  for  bona  fide  residential 
transitional  use  if  the  qualifications  for  each  such  covenant  are  met.  A 
single  owner  shall  be  authorized  to  enter  qualified  property  in  a 
covenant  for  bona  fide  conservation  use  purposes  and  to  enter  other 
qualified  property  of  such  owner  in  a  covenant  for  bona  fide  residential 
transitional  use. 

(f)  An  owner  shall  not  be  authorized  to  make  application  for  and 
receive  current  use  assessment  under  this  Code  section  for  any  property 
which  at  the  time  of  such  application  is  receiving  preferential  assess¬ 
ment  under  Code  Section  48-5-7.1  except  that  such  owner  shall  be 
authorized  to  change  such  preferential  assessment  covenant  in  the 
manner  provided  for  in  subsection  (s)  of  Code  Section  48-5-7.1. 

(g)  Except  as  otherwise  provided  in  this  subsection,  no  property  shall 
maintain  its  eligibility  for  current  use  assessment  under  this  Code 
section  unless  a  valid  covenant  remains  in  effect  and  unless  the 
property  is  continuously  devoted  to  an  applicable  bona  fide  qualifying 
use  during  the  entire  period  of  the  covenant.  An  owner  shall  be 
authorized  to  change  the  type  of  bona  fide  qualifying  conservation  use 
of  the  property  to  another  bona  fide  qualifying  conservation  use  and  the 
penalty  imposed  by  subsection  (1)  of  this  Code  section  shall  not  apply, 
but  such  owner  shall  give  notice  of  any  such  change  in  use  to  the  board 
of  tax  assessors. 

(h)  If  any  breach  of  a  covenant  occurs,  the  existing  covenant  shall  be 
terminated  and  all  qualification  requirements  must  be  met  again  before 
the  property  shall  be  eligible  for  current  use  assessment  under  this 
Code  section. 

(i) (l)  If  ownership  of  all  or  a  part  of  the  property  is  acquired  during 
a  covenant  period  by  a  person  or  entity  qualified  to  enter  into  an 
original  covenant,  then  the  original  covenant  may  be  continued  by 
such  acquiring  party  for  the  remainder  of  the  term,  in  which  event  no 
breach  of  the  covenant  shall  be  deemed  to  have  occurred. 

(2)(A)  As  used  in  this  paragraph,  the  term  “contiguous”  means  real 
property  within  a  county  that  abuts,  joins,  or  touches  and  has  the 
same  undivided  common  ownership.  If  an  applicant’s  tract  is 
divided  by  a  county  boundary,  public  roadway,  public  easement, 
public  right  of  way,  natural  boundary,  land  lot  line,  or  railroad 
track,  then  the  applicant  has,  at  the  time  of  the  initial  application, 
a  one-time  election  to  declare  the  tract  as  contiguous  irrespective  of 
a  county  boundary,  public  roadway,  public  easement,  public  right  of 
way,  natural  boundary,  land  lot  line,  or  railroad  track. 

(B)  If  a  qualified  owner  has  entered  into  an  original  bona  fide 
conservation  use  covenant  and  subsequently  acquires  additional 
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qualified  property  contiguous  to  the  property  in  the  original  cove¬ 
nant,  the  qualified  owner  may  elect  to  enter  the  subsequently 
acquired  qualified  property  into  the  original  covenant  for  the 
remainder  of  the  ten-year  period  of  the  original  covenant;  provided, 
however,  that  such  subsequently  acquired  qualified  property  shall 
be  less  than  50  acres. 

(j)(l)  All  applications  for  current  use  assessment  under  this  Code 
section,  including  the  covenant  agreement  required  under  this  Code 
section,  shall  be  filed  on  or  before  the  last  day  for  filing  ad  valorem  tax 
returns  in  the  county  for  the  tax  year  for  which  such  current  use 
assessment  is  sought,  except  that  in  the  case  of  property  which  is  the 
subject  of  a  reassessment  by  the  board  of  tax  assessors  an  application 
for  current  use  assessment  may  be  filed  in  conjunction  with  or  in  lieu 
of  an  appeal  of  the  reassessment.  An  application  for  continuation  of 
such  current  use  assessment  upon  a  change  in  ownership  of  all  or  a 
part  of  the  qualified  property  shall  be  filed  on  or  before  the  last  date 
for  filing  tax  returns  in  the  year  following  the  year  in  which  the 
change  in  ownership  occurred.  Applications  for  current  use  assess¬ 
ment  under  this  Code  section  shall  be  filed  with  the  county  board  of 
tax  assessors  who  shall  approve  or  deny  the  application.  If  the 
application  is  approved  on  or  after  July  1,  1998,  the  county  board  of 
tax  assessors  shall  file  a  copy  of  the  approved  application  in  the  office 
of  the  clerk  of  the  superior  court  in  the  county  in  which  the  eligible 
property  is  located.  The  clerk  of  the  superior  court  shall  file  and  index 
such  application  in  the  real  property  records  maintained  in  the  clerk’s 
office.  Applications  approved  prior  to  July  1,  1998,  shall  be  filed  and 
indexed  in  like  manner  without  payment  of  any  fee.  If  the  application 
is  not  so  recorded  in  the  real  property  records,  a  transferee  of  the 
property  affected  shall  not  be  bound  by  the  covenant  or  subject  to  any 
penalty  for  its  breach.  The  fee  of  the  clerk  of  the  superior  court  for 
recording  such  applications  approved  on  or  after  July  1,  1998,  shall  be 
paid  by  the  owner  of  the  eligible  property  with  the  application  for 
preferential  treatment  and  shall  be  paid  to  the  clerk  by  the  board  of 
tax  assessors  when  the  application  is  filed  with  the  clerk.  If  the 
application  is  denied,  the  board  of  tax  assessors  shall  notify  the 
applicant  in  the  same  manner  that  notices  of  assessment  are  given 
pursuant  to  Code  Section  48-5-306  and  shall  return  any  filing  fees 
advanced  by  the  owner.  Appeals  from  the  denial  of  an  application  by 
the  board  of  tax  assessors  shall  be  made  in  the  same  manner  that 
other  property  tax  appeals  are  made  pursuant  to  Code  Section 
48-5-311. 

(2)  If  the  final  determination  on  appeal  to  superior  court  is  to 
approve  the  application  for  current  use  assessment,  the  taxpayer 
shall  recover  costs  of  litigation  and  reasonable  attorney’s  fees  in¬ 
curred  in  the  action. 
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(3)  Any  final  determination  on  appeal  that  causes  a  reduction  in 
taxes  and  creates  a  refund  that  is  owed  to  the  taxpayer  shall  be  paid 
by  the  tax  commissioner  to  such  taxpayer,  entity,  or  transferee  that 
paid  the  taxes  within  60  days  from  the  date  of  the  final  determination 
of  value.  Such  refund  shall  include  interest  at  the  same  rate  specified 
in  Code  Section  48-2-35  which  shall  accrue  from  the  due  date  of  the 
taxable  year  in  question  or  the  date  paid,  whichever  is  later,  through 
the  date  on  which  the  final  determination  of  value  was  made.  In  no 
event  shall  the  amount  of  such  interest  exceed  $5,000.00.  Any  refund 
paid  after  the  sixtieth  day  shall  accrue  interest  from  the  sixty-first 
day  until  paid  with  interest  at  the  same  rate  specified  in  Code  Section 
48-2-35.  The  interest  accrued  after  the  sixtieth  day  shall  not  be 
subject  to  the  limits  imposed  by  this  subsection.  The  tax  commis¬ 
sioner  shall  pay  the  tax  refund  and  any  interest  for  the  refund  from 
current  collections  in  the  same  proportion  for  each  of  the  levying 
authorities  for  which  the  taxes  were  collected. 

(4)  For  the  purposes  of  this  Code  section,  any  final  determination 
on  appeal  that  causes  an  increase  in  taxes  and  creates  an  additional 
billing  shall  be  paid  to  the  tax  commissioner  as  any  other  tax  due. 
After  the  tax  bill  notice  has  been  mailed  out,  the  taxpayer  shall  be 
afforded  60  days  from  the  date  of  the  postmark  to  make  full  payment 
of  the  adjusted  bill.  Once  the  60  day  payment  period  has  expired,  the 
bill  shall  be  considered  past  due  and  interest  shall  accrue  from  the 
original  billing  due  date  as  specified  in  Code  Section  48-2-40  without 
limit  until  the  bill  is  paid  in  full.  Once  past  due,  all  other  fees, 
penalties,  and  late  and  collection  notices  shall  apply  as  prescribed  in 
this  chapter  for  the  collection  of  delinquent  taxes. 

(5)  In  the  event  such  application  is  approved,  the  taxpayer  shall 
continue  to  receive  annual  notification  of  any  change  in  the  fair 
market  value  of  such  property  and  any  appeals  with  respect  to  such 
valuation  shall  be  made  in  the  same  manner  as  other  property  tax 
appeals  are  made  pursuant  to  Code  Section  48-5-311. 

(k)(l)  The  commissioner  shall  by  regulation  provide  uniform  appli¬ 
cation  and  covenant  forms  to  be  used  in  making  application  for 
current  use  assessment  under  this  Code  section.  Such  application 
shall  include  an  oath  or  affirmation  by  the  taxpayer  that  he  or  she  is 
in  compliance  with  the  provisions  of  paragraphs  (3)  and  (4)  of 
subsection  (b)  of  this  Code  section,  if  applicable. 

(2)  The  applicable  local  governing  authority  shall  accept  applica¬ 
tions  for  approval  of  property  for  purposes  of  subparagraph  (a)(2)(G) 
of  this  Code  section  and  shall  certify  property  to  the  local  board  of  tax 
assessors  as  meeting  or  not  meeting  the  criteria  of  such  paragraph. 
The  local  governing  authority  shall  not  certify  any  property  as 
meeting  the  criteria  of  subparagraph  (a)(2)(G)  of  this  Code  section 
unless: 
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(A)  The  owner  has  submitted  to  the  local  governing  authority: 

(i)  A  plat  of  the  tract  in  question  prepared  by  a  licensed  land 
surveyor,  showing  the  location  and  measured  area  of  such  tract; 

(ii)  A  certification  by  a  licensed  professional  engineer  that  the 
specific  design  used  for  the  constructed  storm-water  wetland  was 
recommended  by  the  engineer  as  suitable  for  such  site  after 
inspection  and  investigation;  and 

(iii)  Information  on  the  actual  cost  of  constructing  and  esti¬ 
mated  cost  of  operating  the  storm-water  wetland,  including 
without  limitation  a  description  of  all  incorporated  materials, 
machinery,  and  equipment;  and 

(B)  An  authorized  employee  or  agent  of  the  local  governing 
authority  has  inspected  the  site  before,  during,  and  after  construc¬ 
tion  of  the  storm-water  wetland  to  determine  compliance  with  the 
requirements  of  subparagraph  (a)(2)(G)  of  this  Code  section. 

(k.l)  In  the  case  of  an  alleged  breach  of  the  covenant,  the  owner  shall 
be  notified  in  writing  by  the  board  of  tax  assessors.  The  owner  shall 
have  a  period  of  30  days  from  the  date  of  such  notice  to  cease  and  desist 
the  activity  alleged  in  the  notice  to  be  in  breach  of  the  covenant  or  to 
remediate  or  correct  the  condition  or  conditions  alleged  in  the  notice  to 
be  in  breach  of  the  covenant.  Following  a  physical  inspection  of 
property,  the  board  of  tax  assessors  shall  notify  the  owner  that  such 
activity  or  activities  have  or  have  not  properly  ceased  or  that  the 
condition  or  conditions  have  or  have  not  been  remediated  or  corrected. 
The  owner  shall  be  entitled  to  appeal  the  decision  of  the  board  of  tax 
assessors  and  file  an  appeal  disputing  the  findings  of  the  board  of  tax 
assessors.  Such  appeal  shall  be  conducted  in  the  same  manner  that 
other  property  tax  appeals  are  made  pursuant  to  Code  Section  48-5-311. 
If  the  final  determination  on  appeal  to  superior  court  is  to  reverse  the 
decision  of  the  board  of  tax  assessors  to  enforce  the  breach  of  the 
covenant,  the  taxpayer  shall  recover  costs  of  litigation  and  reasonable 
attorney’s  fees  incurred  in  the  action. 

(1)  A  penalty  shall  be  imposed  under  this  subsection  if  during  the 
period  of  the  covenant  entered  into  by  a  taxpayer  the  covenant  is 
breached.  The  penalty  shall  be  applicable  to  the  entire  tract  which  is 
the  subject  of  the  covenant  and  shall  be  twice  the  difference  between  the 
total  amount  of  tax  paid  pursuant  to  current  use  assessment  under  this 
Code  section  and  the  total  amount  of  taxes  which  would  otherwise  have 
been  due  under  this  chapter  for  each  completed  or  partially  completed 
year  of  the  covenant  period.  No  penalty  shall  be  imposed  until  the 
appeal  of  the  board  of  tax  assessors’  determination  of  breach  is 
concluded.  After  the  final  determination  on  appeal,  the  taxpayer  shall 
be  afforded  60  days  from  issuance  of  the  bill  to  make  full  payment.  Once 
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the  60  day  payment  period  has  expired,  the  bill  shall  be  considered  past 
due  and  interest  shall  accrue  from  the  original  billing  due  date  as 
specified  in  Code  Section  48-2-40  without  limit  until  the  bill  is  paid  in 
full.  Once  past  due,  all  other  fees,  penalties,  and  late  and  collection 
notices  shall  apply  as  prescribed  in  this  chapter  for  the  collection  of 
delinquent  taxes. 

(m)  Penalties  and  interest  imposed  under  this  Code  section  shall 
constitute  a  lien  against  the  property  and  shall  be  collected  in  the  same 
manner  as  unpaid  ad  valorem  taxes  are  collected.  Such  penalties  and 
interest  shall  be  distributed  pro  rata  to  each  taxing  jurisdiction  wherein 
current  use  assessment  under  this  Code  section  has  been  granted  based 
upon  the  total  amount  by  which  such  current  use  assessment  has 
reduced  taxes  for  each  such  taxing  jurisdiction  on  the  property  in 
question  as  provided  in  this  Code  section. 

(n)  The  penalty  imposed  by  subsection  (1)  of  this  Code  section  shall 
not  apply  in  any  case  where  a  covenant  is  breached  solely  as  a  result  of: 

(1)  The  acquisition  of  part  or  all  of  the  property  under  the  power  of 
eminent  domain; 

(2)  The  sale  of  part  or  all  of  the  property  to  a  public  or  private 
entity  which  would  have  had  the  authority  to  acquire  the  property 
under  the  power  of  eminent  domain;  or 

(3)  The  death  of  an  owner  who  was  a  party  to  the  covenant. 

(o)  The  transfer  of  a  part  of  the  property  subject  to  a  covenant  for  a 
bona  fide  conservation  use  shall  not  constitute  a  breach  of  a  covenant  if: 

(1)  The  part  of  the  property  so  transferred  is  used  for  single-family 
residential  purposes,  starting  within  one  year  of  the  date  of  transfer 
and  continuing  for  the  remainder  of  the  covenant  period,  and  the 
residence  is  occupied  within  24  months  from  the  date  of  the  start  by 
a  person  who  is  related  within  the  fourth  degree  of  civil  reckoning  to 
an  owner  of  the  property  subject  to  the  covenant;  and 

(2)  The  part  of  the  property  so  transferred,  taken  together  with 
any  other  part  of  the  property  so  transferred  to  the  same  relative 
during  the  covenant  period,  does  not  exceed  a  total  of  five  acres; 

and  in  any  such  case  the  property  so  transferred  shall  not  be  eligible  for 
a  covenant  for  bona  fide  conservation  use,  but  shall,  if  otherwise 
qualified,  be  eligible  for  current  use  assessment  as  residential  transi¬ 
tional  property  and  the  remainder  of  the  property  from  which  such 
transfer  was  made  shall  continue  under  the  existing  covenant  until  a 
terminating  breach  occurs  or  until  the  end  of  the  specified  covenant 
period. 

(p)  The  following  shall  not  constitute  a  breach  of  a  covenant: 
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(1)  Mineral  exploration  of  the  property  subject  to  the  covenant  or 
the  leasing  of  the  property  subject  to  the  covenant  for  purposes  of 
mineral  exploration  if  the  primary  use  of  the  property  continues  to  be 
the  good  faith  production  from  or  on  the  land  of  agricultural  products; 

(2)  Allowing  all  or  part  of  the  property  subject  to  the  covenant  to  lie 
fallow  or  idle  for  purposes  of  any  land  conservation  program,  for 
purposes  of  any  federal  agricultural  assistance  program,  or  for  other 
agricultural  management  purposes; 

(3)  Allowing  all  or  part  of  the  property  subject  to  the  covenant  to  lie 
fallow  or  idle  due  to  economic  or  financial  hardship  if  the  owner 
notifies  the  board  of  tax  assessors  on  or  before  the  last  day  for  filing 
a  tax  return  in  the  county  where  the  land  lying  fallow  or  idle  is 
located  and  if  such  owner  does  not  allow  the  land  to  lie  fallow  or  idle 
for  more  than  two  years  of  any  five-year  period; 

(4) (A)  Any  property  which  is  subject  to  a  covenant  for  bona  fide 
conservation  use  being  transferred  to  a  place  of  religious  worship  or 
burial  or  an  institution  of  purely  public  charity  if  such  place  or 
institution  is  qualified  to  receive  the  exemption  from  ad  valorem 
taxation  provided  for  under  subsection  (a)  of  Code  Section  48-5-41. 
No  person  shall  be  entitled  to  transfer  more  than  25  acres  of  such 
person’s  property  in  the  aggregate  under  this  paragraph. 

(B)  Any  property  transferred  under  subparagraph  (A)  of  this 
paragraph  shall  not  be  used  by  the  transferee  for  any  purpose  other 
than  for  a  purpose  which  would  entitle  such  property  to  the 
applicable  exemption  from  ad  valorem  taxation  provided  for  under 
subsection  (a)  of  Code  Section  48-5-41  or  subsequently  transferred 
until  the  expiration  of  the  term  of  the  covenant  period.  Any  such 
use  or  transfer  shall  constitute  a  breach  of  the  covenant; 

(5)  Leasing  a  portion  of  the  property  subject  to  the  covenant,  but  in 
no  event  more  than  six  acres,  for  the  purpose  of  placing  thereon  a 
cellular  telephone  transmission  tower.  Any  such  portion  of  such 
property  shall  cease  to  be  subject  to  the  covenant  as  of  the  date  of 
execution  of  such  lease  and  shall  be  subject  to  ad  valorem  taxation  at 
fair  market  value; 

(6)  Allowing  all  or  part  of  the  property  subject  to  the  covenant  on 
which  a  corn  crop  is  grown  to  be  used  for  the  purpose  of  constructing 
and  operating  a  maze  so  long  as  the  remainder  of  such  corn  crop  is 
harvested; 

(7) (A)  Allowing  all  or  part  of  the  property  subject  to  the  covenant 
to  be  used  for  agritourism  purposes. 

(B)  As  used  in  this  paragraph,  the  term  “agritourism”  means 
charging  admission  for  persons  to  visit,  view,  or  participate  in  the 
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operation  of  a  farm  or  dairy  or  production  of  farm  or  dairy  products 
for  entertainment  or  educational  purposes  or  selling  farm  or  dairy 
products  to  persons  who  visit  such  farm  or  dairy; 

(8)  Allowing  all  or  part  of  the  property  which  has  been  subject  to  a 
covenant  for  at  least  one  year  to  be  used  as  a  site  for  farm  weddings; 

(9)  Allowing  all  or  part  of  the  property  which  has  been  subject  to  a 
covenant  for  at  least  one  year  to  be  used  to  host  not  for  profit 
equestrian  performance  events  to  which  spectator  admission  is  not 
contingent  upon  an  admission  fee  but  which  may  charge  an  entry  fee 
from  each  participant; 

(10)  Allowing  all  or  part  of  the  property  subject  to  the  covenant  to 
be  used  to  host  a  not  for  profit  rodeo  event  to  which  spectator 
admission  and  participant  entry  fees  are  charged  in  an  amount  that 
in  aggregate  does  not  exceed  the  cost  of  hosting  such  event; 

(11) (A)  Allowing  part  of  the  property  subject  to  the  covenant  to  be 
used  for  solar  generation  of  energy  and  conversion  of  such  energy 
into  heat  or  electricity,  and  the  sale  of  the  same  in  accordance  with 
applicable  law. 

(B)  The  provisions  of  subparagraph  (A)  of  this  paragraph  shall 
not  allow  the  portion  of  the  property  on  which  such  solar  energy 
generating  equipment  is  located,  as  depicted  by  a  boundary  survey 
prepared  by  a  licensed  surveyor,  and  which  is  subject  to  an  existing 
covenant  to  remain  in  the  covenant.  Such  property  shall  be 
removed  from  the  existing  covenant  at  the  time  of  the  installation 
of  the  solar  energy  generating  equipment  and  shall  be  subject  to 
the  penalty  for  breach  of  the  covenant  contained  in  subsection  (q)  of 
this  Code  section  and  shall  be  subject  to  ad  valorem  taxation  at  fair 
market  value;  or 

(12) (A)  Allowing  part  of  the  property  subject  to  the  covenant  to  be 
used  for  farm  labor  housing.  As  used  in  this  paragraph,  the  term 
“farm  labor  housing”  means  all  buildings  or  structures  used  as 
living  quarters  when  such  housing  is  provided  free  of  charge  to 
workers  who  provide  labor  on  agricultural  property. 

(B)  The  provisions  of  subparagraph  (A)  of  this  paragraph  shall 
not  allow  the  portion  of  the  property  on  which  such  farm  labor 
housing  is  located  and  which  is  subject  to  an  existing  covenant  to 
remain  in  the  covenant.  Such  property  shall  be  removed  from  the 
existing  covenant  at  the  time  construction  of  the  farm  labor 
housing  begins  and  shall  be  subject  to  ad  valorem  taxation  at  fair 
market  value. 

(q)  In  the  following  cases,  the  penalty  specified  by  subsection  (1)  of 
this  Code  section  shall  not  apply  and  the  penalty  imposed  shall  be  the 
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amount  by  which  current  use  assessment  has  reduced  taxes  otherwise 
due  for  the  year  in  which  the  covenant  is  breached,  such  penalty  to  bear 
interest  at  the  rate  specified  in  Code  Section  48-2-40  from  the  date  of 
the  breach: 

(1)  Any  case  in  which  a  covenant  is  breached  solely  as  a  result  of 
the  foreclosure  of  a  deed  to  secure  debt  or  the  property  is  conveyed  to 
the  lienholder  without  compensation  and  in  lieu  of  foreclosure,  if: 

(A)  The  deed  to  secure  debt  was  executed  as  a  part  of  a  bona  fide 
commercial  loan  transaction  in  which  the  grantor  of  the  deed  to 
secure  debt  received  consideration  equal  in  value  to  the  principal 
amount  of  the  debt  secured  by  the  deed  to  secure  debt; 

(B)  The  loan  was  made  by  a  person  or  financial  institution  who 
or  which  is  regularly  engaged  in  the  business  of  making  loans;  and 

(C)  The  deed  to  secure  debt  was  intended  by  the  parties  as 
security  for  the  loan  and  was  not  intended  for  the  purpose  of 
carrying  out  a  transfer  which  would  otherwise  be  subject  to  the 
penalty  specified  by  subsection  (1)  of  this  Code  section; 

(2)  Any  case  in  which  a  covenant  is  breached  solely  as  a  result  of  a 
medically  demonstrable  illness  or  disability  which  renders  the  owner 
of  the  real  property  physically  unable  to  continue  the  property  in  the 
qualifying  use,  provided  that  the  board  of  tax  assessors  shall  require 
satisfactory  evidence  which  clearly  demonstrates  that  the  breach  is 
the  result  of  a  medically  demonstrable  illness  or  disability; 

(3)  Any  case  in  which  a  covenant  is  breached  solely  as  a  result  of 
an  owner  electing  to  discontinue  the  property  in  its  qualifying  use, 
provided  such  owner  has  renewed  without  an  intervening  lapse  at 
least  once  the  covenant  for  bona  fide  conservation  use,  has  reached 
the  age  of  65  or  older,  and  has  kept  the  property  in  a  qualifying  use 
under  the  renewal  covenant  for  at  least  three  years.  Such  election 
shall  be  in  writing  and  shall  not  become  effective  until  filed  with  the 
county  board  of  tax  assessors; 

(4)  Any  case  in  which  a  covenant  is  breached  solely  as  a  result  of 
an  owner  electing  to  discontinue  the  property  in  its  qualifying  use, 
provided  such  owner  entered  into  the  covenant  for  bona  fide  conser¬ 
vation  use  for  the  first  time  after  reaching  the  age  of  67  and  has 
either  owned  the  property  for  at  least  15  years  or  inherited  the 
property  and  has  kept  the  property  in  a  qualifying  use  under  the 
covenant  for  at  least  three  years.  Such  election  shall  be  in  writing  and 
shall  not  become  effective  until  filed  with  the  county  board  of  tax 
assessors;  or 

(5)  Any  case  in  which  a  covenant  is  breached  solely  as  a  result  of 
an  owner  that  is  a  family  owned  farm  entity  as  described  in  division 
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(a)(l)(C)(iv)  of  this  Code  section  electing  to  discontinue  the  property 
in  its  qualifying  use  on  or  after  July  1,  2018,  provided  the  owner  has 
renewed  at  least  once,  without  an  intervening  lapse,  the  covenant  for 
bona  fide  conservation  use,  has  kept  the  property  in  a  qualifying  use 
under  the  renewal  covenant  for  at  least  three  years,  and  any  current 
shareholder,  member,  or  partner  of  such  family  owned  farm  entity 
has  reached  the  age  of  65  and  such  shareholder,  member,  or  partner 
held  some  beneficial  interest,  directly  or  indirectly  through  a  family 
owned  farm  entity,  in  the  property  continuously  since  the  time  the 
covenant  immediately  preceding  the  current  renewal  covenant  was 
entered.  Such  election  shall  be  in  writing  and  shall  not  become 
effective  until  filed  with  the  county  board  of  tax  assessors. 

(r)  Property  which  is  subject  to  current  use  assessment  under  this 
Code  section  shall  be  separately  classified  from  all  other  property  on  the 
tax  digest;  and  such  separate  classification  shall  be  such  as  will  enable 
any  person  examining  the  tax  digest  to  ascertain  readily  that  the 
property  is  subject  to  current  use  assessment  under  this  Code  section. 
Covenants  shall  be  public  records  and  shall  be  indexed  and  maintained 
in  such  manner  as  will  allow  members  of  the  public  to  locate  readily  the 
covenant  affecting  any  particular  property  subject  to  current  use 
assessment  under  this  Code  section.  Based  on  information  submitted 
by  the  county  boards  of  tax  assessors,  the  commissioner  shall  maintain 
a  central  registry  of  conservation  use  property,  indexed  by  owners,  so  as 
to  ensure  that  the  2,000  acre  limitations  of  this  Code  section  are 
complied  with  on  a  state-wide  basis. 

(s)  The  commissioner  shall  annually  submit  a  report  to  the  Governor, 
the  Department  of  Agriculture,  the  Georgia  Agricultural  Statistical 
Service,  the  State  Forestry  Commission,  the  Department  of  Natural 
Resources,  and  the  University  of  Georgia  Cooperative  Extension  Ser¬ 
vice  and  the  House  Ways  and  Means,  Natural  Resources  and  Environ¬ 
ment,  and  Agriculture  and  Consumer  Affairs  committees  and  the 
Senate  Finance,  Natural  Resources  and  Environment,  and  Agriculture 
and  Consumer  Affairs  committees  and  shall  make  such  report  available 
to  other  members  of  the  General  Assembly,  which  report  shall  show  the 
fiscal  impact  of  the  assessments  provided  for  in  this  Code  section  and 
Code  Section  48-5-7.5.  The  report  shall  include  the  amount  of  assessed 
value  eliminated  from  each  county’s  digest  as  a  result  of  such  assess¬ 
ments;  approximate  tax  dollar  losses,  by  county,  to  all  local  govern¬ 
ments  affected  by  such  assessments;  and  any  recommendations  regard¬ 
ing  state  and  local  administration  of  this  Code  section  and  Code  Section 
48-5-7.5,  with  emphasis  upon  enforcement  problems,  if  any,  attendant 
with  this  Code  section  and  Code  Section  48-5-7.5.  The  report  shall  also 
include  any  other  data  or  facts  which  the  commissioner  deems  relevant. 

(t)  A  public  notice  containing  a  brief,  factual  summary  of  the  provi¬ 
sions  of  this  Code  section  shall  be  posted  in  a  prominent  location  readily 
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viewable  by  the  public  in  the  office  of  the  board  of  tax  assessors  and  in 
the  office  of  the  tax  commissioner  of  each  county  in  this  state. 

(u)  Reserved. 

(v)  Reserved. 

(w)  At  such  time  as  the  property  ceases  to  be  eligible  for  current  use 
assessment  or  when  any  ten-year  covenant  period  expires  and  the 
property  does  not  qualify  for  further  current  use  assessment,  the  owner 
of  the  property  shall  file  an  application  for  release  of  current  use 
treatment  with  the  county  board  of  tax  assessors  who  shall  approve  the 
release  upon  verification  that  all  taxes  and  penalties  with  respect  to  the 
property  have  been  satisfied.  After  the  application  for  release  has  been 
approved  by  the  board  of  tax  assessors,  the  board  shall  file  the  release 
in  the  office  of  the  clerk  of  the  superior  court  in  the  county  in  which  the 
original  covenant  was  filed.  The  clerk  of  the  superior  court  shall  file  and 
index  such  release  in  the  real  property  records  maintained  in  the  clerk’s 
office.  No  fee  shall  be  paid  to  the  clerk  of  the  superior  court  for  recording 
such  release.  The  commissioner  shall  by  regulation  provide  uniform 
release  forms. 

(x)  Notwithstanding  any  other  provision  of  this  Code  section  to  the 
contrary,  in  any  case  where  a  renewal  covenant  is  breached  by  the 
original  covenantor  or  a  transferee  who  is  related  to  that  original 
covenantor  within  the  fourth  degree  by  civil  reckoning,  the  penalty 
otherwise  imposed  by  subsection  (1)  of  this  Code  section  shall  not  apply 
if  the  breach  occurs  during  the  sixth  through  tenth  years  of  such 
renewal  covenant,  and  the  only  penalty  imposed  shall  be  the  amount  by 
which  current  use  assessment  has  reduced  taxes  otherwise  due  for  each 
year  in  which  such  renewal  covenant  was  in  effect,  plus  interest  at  the 
rate  specified  in  Code  Section  48-2-40  from  the  date  the  covenant  is 
breached. 

(y)  The  commissioner  shall  have  the  power  to  make  and  publish 
reasonable  rules  and  regulations  for  the  implementation  and  enforce¬ 
ment  of  this  Code  section.  Without  limiting  the  commissioner’s  author¬ 
ity  with  respect  to  any  other  such  matters,  the  commissioner  may 
prescribe  soil  maps  and  other  appropriate  sources  of  information  for 
documenting  eligibility  as  a  bona  fide  conservation  use  property.  The 
commissioner  also  may  provide  that  advance  notice  be  given  to  taxpay¬ 
ers  of  the  intent  of  a  board  of  tax  assessors  to  deem  a  change  in  use  as 
a  breach  of  a  covenant. 

(z)  The  governing  authority  of  a  county  shall  not  publish  or  promul¬ 
gate  any  information  which  is  inconsistent  with  the  provisions  of  this 
chapter.  (Code  1981,  §  48-5-7.4,  enacted  by  Ga.  L.  1991,  p.  1903,  §  6; 
Ga.  L.  1992,  p.  6,  §  48;  Ga.  L.  1993,  p.  947,  §§  1-6;  Ga.  L.  1994,  p.  428, 
§§  1,  2;  Ga.  L.  1996,  p.  1021,  §  1;  Ga.  L.  1998,  p.  553,  §§  3,  4;  Ga.  L. 
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1998,  p.  574,  §  1;  Ga.  L.  1999,  p.  589,  §  2;  Ga.  L.  1999,  p.  590,  §  1;  Ga. 
L.  1999,  p.  656,  §  1;  Ga.  L.  2000,  p.  1338,  §  1;  Ga.  L.  2002,  p.  1031, 
§§  2,  3;  Ga.  L.  2003,  p.  271,  §  2;  Ga.  L.  2003,  p.  565,  §  1;  Ga.  L.  2004, 
p.  360,  §  1;  Ga.  L.  2004,  p.  361,  §  1;  Ga.  L.  2004,  p.  362,  §§  1,  1A;  Ga. 
L.  2005,  p.  60,  §  48/HB  95;  Ga.  L.  2005,  p.  222,  §§  1,  2/HB  1;  Ga.  L. 

2006,  p.  685,  §  1/HB  1293;  Ga.  L.  2006,  p.  819,  §  1/HB  1502;  Ga.  L. 

2007,  p.  90,  §  1/HB  78;  Ga.  L.  2007,  p.  608,  §  1/HB  321;  Ga.  L.  2008,  p. 
1149,  §§  1,  2,  3/HB  1081;  Ga.  L.  2012,  p.  763,  §  1/HB  916;  Ga.  L.  2013, 
p.  141,  §  48/HB  79;  Ga.  L.  2013,  p.  655,  §  1/HB  197;  Ga.  L.  2013,  p.  683, 
§  1/SB  145;  Ga.  L.  2016,  p.  583,  §  1/HB  987;  Ga.  L.  2017,  p.  9,  §  1/HB 
238;  Ga.  L.  2018,  p.  910,  §  1/SB  458.) 


The  2018  amendment,  effective  July 
1,  2018,  added  the  second  sentence  in 
subparagraph  (a)(1)(B);  deleted  “conser¬ 
vation”  following  “nonprofit”  in  division 
(a)(l)(C)(v);  deleted  “pursuant  to  Section 
501(c)(7)  of  the  Internal  Revenue  Code” 
following  “purposes”  in  division 

(a) (l)(C)(vi);  substituted  “wetland”  for 
“wetlands”  in  the  middle  of  the  introduc¬ 
tory  paragraph  of  subsection  (b);  substi¬ 
tuted  the  present  provisions  of  paragraph 

(b) (2)  for  the  former  provisions,  which 
read:  “The  owner  of  a  tract,  lot,  or  parcel  of 
land  totaling  less  than  ten  acres  shall  be 
required  by  the  tax  assessor  to  submit 
additional  relevant  records  regarding 
proof  of  bona  fide  conservation  use  for 
qualified  property  that  on  or  after  May  1, 
2012,  is  either  first  made  subject  to  a 
covenant  or  is  subject  to  a  renewal  of  a 
previous  covenant.  If  the  owner  of  the 
subject  property  provides  proof  that  such 
owner  has  filed  with  the  Internal  Revenue 
Service  a  Schedule  E,  reporting  farm  re¬ 
lated  income  or  loss,  or  a  Schedule  F,  with 
Form  1040,  or,  if  applicable,  a  Form  4835, 
pertaining  to  such  property,  the  provisions 
of  this  paragraph,  requiring  additional 
relevant  records  regarding  proof  of  bona 
fide  conservation  use,  shall  not  apply  to 


such  property.  Prior  to  a  denial  of  eligibil¬ 
ity  under  this  paragraph,  the  tax  assessor 
shall  conduct  and  provide  proof  of  a  visual 
on-site  inspection  of  the  property.  Reason¬ 
able  notice  shall  be  provided  to  the  prop¬ 
erty  owner  before  being  allowed  a  visual, 
on-site  inspection  of  the  property  by  the 
tax  assessor;”;  added  paragraphs  (j)(2) 
through  (j)(4);  redesignated  former  para¬ 
graph  (j)(2)  as  present  paragraph  (j)(5); 
added  the  last  sentence  in  subsection 
(k.l);  in  subsection  (1),  deleted  the  former 
third  sentence,  which  read:  “Any  such 
penalty  shall  bear  interest  at  the  rate 
specified  in  Code  Section  48-2-40  from  the 
date  the  covenant  is  breached.”,  and 
added  the  present  third  through  sixth 
sentences;  deleted  “or”  at  the  end  of  para¬ 
graph  (q)(3);  substituted  “;  or”  for  a  period 
at  the  end  of  paragraph  (q)(4);  and  added 
paragraph  (q)(5). 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2018,  “July  1, 
2018  ”  was  substituted  for  “the  effective 
date  of  this  paragraph”  in  paragraph 

(q)(5). 

Law  reviews.  —  For  annual  survey  on 
administrative  law,  see  69  Mercer  L.  Rev. 
15  (2017).  For  annual  survey  on  local 
government  law,  see  69  Mercer  L.  Rev.  205 
(2017). 


JUDICIAL  DECISIONS 


Failure  to  conduct  on-site  inspec¬ 
tion.  —  Board  of  Tax  Assessors  was  pro¬ 
hibited  from  applying  O.C.G.A. 
§  48-5-7. 4(b)(2),  because  the  Board  failed 
to  show  the  Board  conducted  an  on-site 
inspection.  Cherokee  County  Bd.  of  Tax 


Assessors  v.  Mason,  340  Ga.  App.  889,  798 
S.E.2d  32  (2017). 

Evidence  of  use  for  farming  timber. 

—  Trial  court  did  not  err  by  finding  that 
the  land  owner’s  actions  constituted  good 
faith  production  including,  but  limited  to 
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farming  or  commercial  production,  from  intent  to  harvest  poplar  in  the  future, 
or  on  the  land  of  agricultural  products  or  Cherokee  County  Bd.  of  Tax  Assessors  v. 
timber  as  it  simply  made  a  credibility  Mason,  340  Ga.  App.  889,  798  S.E.2d  32 
determination,  accepting  the  owner’s  ac-  (2017). 
count  of  the  owner’s  past  harvesting  and 

48-5-7.7.  (For  effective  date,  see  note.)  Short  title;  definitions; 
qualifications  for  conservation  use  assessment. 

(a)  This  Code  section  shall  be  known  and  may  be  cited  as  the 
“Georgia  Forest  Land  Protection  Act  of  2008.” 

(b)  As  used  in  this  Code  section,  the  term: 

(1)  “Contiguous”  means  real  property  within  a  county  that  abuts, 
joins,  or  touches  and  has  the  same  undivided  common  ownership.  If 
an  applicant’s  tract  is  divided  by  a  county  boundary,  public  roadway, 
public  easement,  public  right  of  way,  natural  boundary,  land  lot  line, 
or  railroad  track,  then  the  applicant  has,  at  the  time  of  the  initial 
application,  a  one-time  election  to  declare  the  tract  as  contiguous 
irrespective  of  a  county  boundary,  public  roadway,  public  easement, 
public  right  of  way,  natural  boundary,  land  lot  line,  or  railroad  track. 

(2)  “Forest  land  conservation  use  property  ”  means  forest  land  each 
tract  of  which  consists  of  more  than  200  acres  of  tangible  real 
property  of  an  owner  subject  to  the  following  qualifications: 

(A)  Such  property  must  be  owned  by  an  individual  or  individuals 
or  by  any  entity  registered  to  do  business  in  this  state; 

(B)  Such  property  excludes  the  entire  value  of  any  residence  and 
its  underlying  land  located  on  the  property;  as  used  in  this 
subparagraph,  the  term  “underlying  land”  means  the  minimum  lot 
size  required  for  residential  construction  by  local  zoning  ordi¬ 
nances  or  two  acres,  whichever  is  less.  This  provision  for  excluding 
the  underlying  land  of  a  residence  from  eligibility  in  the  conserva¬ 
tion  use  covenant  shall  only  apply  to  property  that  is  first  made 
subject  to  such  a  covenant,  or  is  subject  to  a  renewal  of  a  previous 
conservation  use  covenant,  on  or  after  January  1,  2014; 

(C)  Such  property  has  as  its  primary  use  the  good  faith  subsis¬ 
tence  or  commercial  production  of  trees,  timber,  or  other  wood  and 
wood  fiber  products  from  or  on  the  land.  Such  primary  use  includes 
land  conservation  and  ecological  forest  management  in  which 
commercial  production  of  wood  and  wood  fiber  products  may  be 
undertaken  primarily  for  conservation  and  restoration  purposes 
rather  than  financial  gain.  Such  property  may,  in  addition,  have 
one  or  more  of  the  following  secondary  uses: 

(i)  The  promotion,  preservation,  or  management  of  wildlife 

habitat; 
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(ii)  Carbon  sequestration  in  accordance  with  the  Georgia 
Carbon  Sequestration  Registry; 

(iii)  Mitigation  and  conservation  banking  that  results  in  res¬ 
toration  or  conservation  of  wetlands  and  other  natural  resources; 
or 


(iv)  The  production  and  maintenance  of  ecosystem  products 
and  services,  such  as,  but  not  limited  to,  clean  air  and  water. 

Forest  land  conservation  use  property  may  include,  but  is  not  limited 
to,  land  that  has  been  certified  as  environmentally  sensitive  property 
by  the  Department  of  Natural  Resources  or  which  is  managed  in 
accordance  with  a  recognized  sustainable  forestry  certification  pro¬ 
gram,  such  as  the  Sustainable  Forestry  Initiative,  Forest  Steward¬ 
ship  Council,  American  Tree  Farm  Program,  or  an  equivalent  sus¬ 
tainable  forestry  certification  program  approved  by  the  State 
Forestry  Commission. 

(3)  “Qualified  owner”  means  any  individual  or  individuals  or  any 
entity  registered  to  do  business  in  this  state. 

(4)  “Qualified  property”  means  forest  land  conservation  use  prop¬ 
erty  as  defined  in  this  subsection. 

(5)  “Qualifying  purpose”  means  a  use  that  meets  the  qualifications 
of  subparagraph  (C)  of  paragraph  (2)  of  this  subsection. 

(c)  The  following  additional  rules  shall  apply  to  the  qualification  of 
forest  land  conservation  use  property  for  conservation  use  assessment: 

(1)  All  contiguous  forest  land  conservation  use  property  of  an 
owner  within  a  county  for  which  forest  land  conservation  use  assess¬ 
ment  is  sought  under  this  Code  section  shall  be  in  a  single  covenant 
unless  otherwise  required  under  subsection  (e)  of  this  Code  section; 

(2)  When  one-half  or  more  of  the  area  of  a  single  tract  of  real 
property  is  used  for  the  qualifying  purpose,  then  the  entirety  of  such 
tract  shall  be  considered  as  used  for  such  qualifying  purpose  unless 
some  other  type  of  business  is  being  operated  on  the  portion  of  the 
tract  that  is  not  being  used  for  a  qualifying  purpose;  provided, 
however,  that  such  other  portion  must  be  minimally  managed  so  that 
it  does  not  contribute  significantly  to  erosion  or  other  environmental 
or  conservation  problems  or  must  be  used  for  one  or  more  secondary 
purposes  specified  in  subparagraph  (b)(2)(C)  of  this  Code  section.  The 
following  uses  of  real  property  shall  not  constitute  using  the  property 
for  another  type  of  business: 

(A)  The  lease  of  hunting  rights  or  the  use  of  the  property  for 

hunting  purposes; 
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(B)  The  charging  of  admission  for  use  of  the  property  for  fishing 
purposes; 

(C)  The  production  of  pine  straw  or  native  grass  seed; 

(D)  The  granting  of  easements  solely  for  ingress  and  egress;  and 

(E)  Any  type  of  business  devoted  to  secondary  uses  listed  under 
subparagraph  (b)(2)(C)  of  this  Code  section;  and 

(3)  No  otherwise  qualified  forest  land  conservation  use  property 
shall  be  denied  conservation  use  assessment  on  the  grounds  that  no 
soil  map  is  available  for  the  county  or  counties,  if  applicable,  in  which 
such  property  is  located;  provided,  however,  that  if  no  soil  map  is 
available  for  the  county  or  counties,  if  applicable,  in  which  such 
property  is  located,  the  board  of  tax  assessors  shall  use  the  current 
soil  classification  applicable  to  such  property. 

(d)  No  property  shall  qualify  for  conservation  use  assessment  under 
this  Code  section  unless  and  until  the  qualified  owner  of  such  property 
agrees  by  covenant  with  the  appropriate  taxing  authority  to  maintain 
the  eligible  property  in  forest  land  conservation  use  for  a  period  of  15 
years  beginning  on  the  first  day  of  January  of  the  year  in  which  such 
property  qualifies  for  such  conservation  use  assessment  and  ending  on 
the  last  day  of  December  of  the  final  year  of  the  covenant  period.  After 
the  qualified  owner  has  applied  for  and  has  been  allowed  conservation 
use  assessment  provided  for  in  this  Code  section,  it  shall  not  be 
necessary  to  make  application  thereafter  for  any  year  in  which  the 
covenant  period  is  in  effect  and  conservation  use  assessment  shall 
continue  to  be  allowed  such  qualified  owner  as  specified  in  this  Code 
section.  At  least  60  days  prior  to  the  expiration  date  of  the  covenant,  the 
county  board  of  tax  assessors  where  the  property  is  located  shall  send 
by  first-class  mail  written  notification  of  such  impending  expiration. 
Upon  the  expiration  of  any  covenant  period,  the  property  shall  not 
qualify  for  further  conservation  use  assessment  under  this  Code  section 
unless  and  until  the  qualified  owner  of  the  property  has  entered  into  a 
renewal  covenant  for  an  additional  period  of  15  years;  provided, 
however,  that  the  qualified  owner  may  enter  into  a  renewal  contract  in 
the  fourteenth  year  of  a  covenant  period  so  that  the  contract  is 
continued  without  a  lapse  for  an  additional  15  years. 

(e)  Subject  to  the  limitations  of  paragraph  (1)  of  subsection  (c)  of  this 
Code  section,  a  qualified  owner  shall  be  authorized  to  enter  into  more 
than  one  covenant  under  this  Code  section  for  forest  land  conservation 
use  property.  Any  such  qualified  property  may  include  a  tract  or  tracts 
of  land  which  are  located  in  more  than  one  county  in  which  event  the 
owner  shall  enter  into  a  covenant  with  each  county.  In  the  event  a  single 
contiguous  tract  is  required  to  have  separate  covenants  under  this 
subsection,  the  total  acreage  of  that  single  contiguous  tract  shall  be 
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utilized  for  purposes  of  determining  the  200  acre  requirement  of  this 
Code  section. 

(f) (1)  A  qualified  owner  shall  not  be  authorized  to  make  application 
for  and  receive  conservation  use  assessment  under  this  Code  section 
for  any  property  which  at  the  time  of  such  application  is  receiving 
preferential  assessment  under  Code  Section  48-5-7.1  or  current  use 
assessment  under  Code  Section  48-5-7.4;  provided,  however,  that  if 
any  property  is  subject  to  a  covenant  under  either  of  those  Code 
sections,  it  may  be  changed  from  such  covenant  and  placed  under  a 
covenant  under  this  Code  section  if  it  is  otherwise  qualified.  Any  such 
change  shall  terminate  the  existing  covenant  and  shall  not  constitute 
a  breach  thereof.  No  property  may  be  changed  more  than  once  under 
this  paragraph. 

(2)  Any  property  that  is  subject  to  a  covenant  under  this  Code 
section  and  subsequently  fails  to  adhere  to  the  qualifying  purpose,  as 
defined  in  paragraph  (5)  of  subsection  (b)  of  this  Code  section,  may  be 
changed  from  the  covenant  under  this  Code  section  and  placed  under 
a  covenant  provided  for  in  Code  Section  48-5-7.4  if  the  property 
otherwise  qualifies  under  the  provisions  of  that  Code  section.  In  such 
a  case,  the  existing  covenant  under  this  Code  section  shall  be 
terminated,  and  the  change  shall  not  constitute  a  breach  thereof.  No 
property  may  be  changed  more  than  once  under  this  paragraph. 

(g)  Except  as  otherwise  provided  in  this  Code  section,  no  property 
shall  maintain  its  eligibility  for  conservation  use  assessment  under  this 
Code  section  unless  a  valid  covenant  or  covenants,  if  applicable,  remain 
in  effect  and  unless  the  property  is  continuously  devoted  to  forest  land 
conservation  use  during  the  entire  period  of  the  covenant  or  covenants, 
if  applicable. 

(h)  If  any  breach  of  a  covenant  occurs,  the  existing  covenant  shall  be 
terminated  and  all  qualification  requirements  must  be  met  again  before 
the  property  shall  be  eligible  for  conservation  use  assessment  under 
this  Code  section. 

(i) (l)  If  ownership  of  all  or  a  part  of  a  forest  land  conservation  use 
property  is  acquired  during  a  covenant  period  by  another  qualified 
owner,  then  the  original  covenant  may  be  continued  only  by  both  such 
acquiring  owner  and  the  transferor  for  the  remainder  of  the  term,  in 
which  event,  no  breach  of  the  covenant  shall  be  deemed  to  have 
occurred  if  the  total  size  of  a  tract  from  which  the  transfer  was  made 
is  reduced  below  200  acres  or  the  size  of  the  tract  transferred  is  less 
than  200  acres.  Following  the  expiration  of  the  original  covenant,  no 
new  covenant  shall  be  entered  with  respect  to  either  tract  unless  such 
tract  exceeds  200  acres.  If  a  qualified  owner  has  entered  into  an 
original  forest  land  conservation  use  covenant  and  subsequently 
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acquires  additional  qualified  property  contiguous  to  the  property  in 
the  original  covenant,  the  qualified  owner  may  elect  to  enter  the 
subsequently  acquired  qualified  property  into  the  original  covenant 
for  the  remainder  of  the  15  year  period  of  the  original  covenant; 
provided,  however,  that  such  subsequently  acquired  qualified  prop¬ 
erty  shall  be  less  than  200  acres. 

(2)  If,  following  such  transfer,  a  breach  of  the  covenant  occurs  by 
the  acquiring  owner,  the  penalty  and  interest  shall  apply  to  the  entire 
transferred  tract  and  shall  be  paid  by  the  acquiring  owner  who 
breached  the  covenant.  In  such  case,  the  covenant  shall  terminate  on 
such  entire  transferred  tract  but  shall  continue  on  such  entire 
remaining  tract  from  which  the  transfer  was  made  and  on  which  the 
breach  did  not  occur  for  the  remainder  of  the  original  covenant. 

(3)  If,  following  such  transfer,  a  breach  of  the  covenant  occurs  by 
the  transferring  owner,  the  penalty  and  interest  shall  apply  to  the 
entire  remaining  tract  from  which  the  transfer  was  made  and  shall  be 
paid  by  the  transferring  owner  who  breached  the  covenant.  In  such 
case,  the  covenant  shall  terminate  on  such  entire  remaining  tract 
from  which  the  transfer  was  made  but  shall  continue  on  such  entire 
transferred  tract  and  on  which  the  breach  did  not  occur  for  the 
remainder  of  the  original  covenant. 

(j)(l)  For  each  taxable  year  beginning  on  or  after  January  1,  2014,  all 
applications  for  conservation  use  assessment  under  this  Code  section, 
including  any  forest  land  covenant  required  under  this  Code  section, 
shall  be  filed  on  or  before  the  last  day  for  filing  ad  valorem  tax  appeals 
of  the  annual  notice  of  assessment  except  that  in  the  case  of  property 
which  is  the  subject  of  a  tax  appeal  of  the  annual  notice  of  assessment 
under  Code  Section  48-5-311,  an  application  for  forest  land  conser¬ 
vation  use  assessment  may  be  filed  at  any  time  while  such  appeal  is 
pending.  An  application  for  continuation  of  such  forest  land  conser¬ 
vation  use  assessment  upon  a  change  in  ownership  of  all  or  a  part  of 
the  qualified  property  shall  be  filed  on  or  before  the  last  date  for  filing 
tax  returns  in  the  year  following  the  year  in  which  the  change  in 
ownership  occurred.  Applications  for  forest  land  conservation  use 
assessment  under  this  Code  section  shall  be  filed  with  the  county 
board  of  tax  assessors  in  which  the  property  is  located  who  shall 
approve  or  deny  the  application.  Such  county  board  of  tax  assessors 
shall  file  a  copy  of  the  approved  covenant  in  the  office  of  the  clerk  of 
the  superior  court  in  the  county  in  which  the  eligible  property  is 
located.  The  clerk  of  the  superior  court  shall  file  and  index  such 
covenant  in  the  real  property  records  maintained  in  the  clerk’s  office. 
If  the  covenant  is  not  so  recorded  in  the  real  property  records,  a 
transferee  of  the  property  affected  shall  not  be  bound  by  the  covenant 
or  subject  to  any  penalty  for  its  breach.  The  fee  of  the  clerk  of  the 
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superior  court  for  recording  such  covenants  shall  be  paid  by  the 
qualified  owner  of  the  eligible  property  with  the  application  for  forest 
land  conservation  use  assessment  under  this  Code  section  and  shall 
be  paid  to  the  clerk  by  the  board  of  tax  assessors  when  the  application 
is  filed  with  the  clerk.  If  the  application  is  denied,  the  board  of  tax 
assessors  shall  notify  the  applicant  in  the  same  manner  that  notices 
of  assessment  are  given  pursuant  to  Code  Section  48-5-306  and  shall 
return  any  filing  fees  advanced  by  the  owner.  Appeals  from  the  denial 
of  an  application  or  covenant  by  the  board  of  tax  assessors  shall  be 
made  in  the  same  manner  that  other  property  tax  appeals  are  made 
pursuant  to  Code  Section  48-5-311. 

(2)  In  the  event  such  application  is  approved,  the  qualified  owner 
shall  continue  to  receive  annual  notification  of  any  change  in  the 
forest  land  fair  market  value  of  such  property,  and  any  appeals  with 
respect  to  such  valuation  shall  be  made  in  the  same  manner  as  other 
property  tax  appeals  are  made  pursuant  to  Code  Section  48-5-311. 

(k)  The  commissioner  shall  by  regulation  provide  uniform  applica¬ 
tion  and  covenant  forms  to  be  used  in  making  application  for  conser¬ 
vation  use  assessment  under  this  Code  section. 

(l)  In  the  case  of  an  alleged  breach  of  the  covenant,  the  qualified 
owner  shall  be  notified  in  writing  by  the  board  of  tax  assessors.  The 
qualified  owner  shall  have  a  period  of  30  days  from  the  date  of  such 
notice  to  cease  and  desist  the  activity  alleged  in  the  notice  to  be  in 
breach  of  the  covenant  or  to  remediate  or  correct  the  condition  or 
conditions  alleged  in  the  notice  to  be  in  breach  of  the  covenant. 
Following  a  physical  inspection  of  property,  the  board  of  tax  assessors 
shall  notify  the  qualified  owner  that  such  activity  or  activities  have  or 
have  not  properly  ceased  or  that  the  condition  or  conditions  have  or 
have  not  been  remediated  or  corrected.  The  qualified  owner  shall  be 
entitled  to  appeal  the  decision  of  the  board  of  tax  assessors  and  file  an 
appeal  disputing  the  findings  of  the  board  of  tax  assessors.  Such  appeal 
shall  be  conducted  in  the  same  manner  that  other  property  tax  appeals 
are  made  pursuant  to  Code  Section  48-5-311. 

(m) (l)  A  penalty  shall  be  imposed  under  this  subsection  if  during  the 
period  of  the  covenant  entered  into  by  a  qualified  owner  the  covenant 
is  breached. 

(2)  Except  as  provided  in  subsection  (i)  of  this  Code  section  and 
paragraph  (4)  of  this  subsection,  the  penalty  shall  be  applicable  to  the 
entire  tract  which  is  the  subject  of  the  covenant. 

(3)  The  penalty  shall  be  twice  the  difference  between  the  total 
amount  of  the  tax  paid  pursuant  to  the  conservation  use  assessment 
under  this  Code  section  and  the  total  amount  of  taxes  which  would 
otherwise  have  been  due  under  this  chapter  for  each  completed  or 
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partially  completed  year  of  the  covenant  period.  Any  such  penalty 
shall  bear  interest  at  the  rate  specified  in  Code  Section  48-2-40  from 
the  date  the  covenant  is  breached. 

(4)  If  ownership  of  a  portion  of  the  land  subject  to  the  original 
covenant  constituting  at  least  200  acres  is  transferred  to  another 
owner  qualified  to  enter  into  an  original  forest  land  conservation  use 
covenant  in  a  bona  fide  arm’s  length  transaction  and  breach  subse¬ 
quently  occurs,  then  the  penalty  shall  either  be  assessed  against  the 
entire  remaining  tract  from  which  the  transfer  was  made  or  the 
entire  transferred  tract,  on  whichever  the  breach  occurred.  The 
calculation  of  penalties  in  paragraph  (3)  of  this  subsection  shall  be 
used  except  that  the  penalty  amount  resulting  from  such  calculation 
shall  be  multiplied  by  the  percentage  which  represents  the  acreage  of 
such  tract  on  which  the  breach  occurs  to  the  original  covenant 
acreage.  The  resulting  amount  shall  be  the  penalty  amount  owed  by 
the  owner  of  such  tract  of  land  on  which  the  breach  occurred. 

(n)  In  any  case  of  a  breach  of  the  covenant  where  a  penalty  under 
subsection  (m)  of  this  Code  section  is  imposed,  an  amount  equal  to  the 
amount  of  reimbursement  to  each  county,  municipality,  and  board  of 
education  in  each  year  of  the  covenant  shall  be  collected  under 
subsection  (o)  of  this  Code  section  and  paid  over  to  the  commissioner 
who  shall  deposit  such  amount  in  the  general  fund. 

(o)  Penalties  and  interest  imposed  under  this  Code  section  shall 
constitute  a  hen  against  that  portion  of  the  property  to  which  the 
penalty  has  been  applied  under  subsection  (m)  of  this  Code  section  and 
shall  be  collected  in  the  same  manner  as  unpaid  ad  valorem  taxes  are 
collected.  Except  as  provided  in  subsection  (n)  of  this  Code  section,  such 
penalties  and  interest  shall  be  distributed  pro  rata  to  each  taxing 
jurisdiction  wherein  conservation  use  assessment  under  this  Code 
section  has  been  granted  based  upon  the  total  amount  by  which  such 
conservation  use  assessment  has  reduced  taxes  for  each  such  taxing 
jurisdiction  on  the  property  in  question  as  provided  in  this  Code  section. 

(p)  The  penalty  imposed  by  subsection  (m)  of  this  Code  section  shall 
not  apply  in  any  case  where  a  covenant  is  breached  solely  as  a  result  of: 

(1)  The  acquisition  of  part  or  all  of  the  property  under  the  power  of 
eminent  domain; 

(2)  The  sale  of  part  or  all  of  the  property  to  a  public  or  private 
entity  which  would  have  had  the  authority  to  acquire  the  property 
under  the  power  of  eminent  domain;  or 

(3)  The  death  of  an  individual  qualified  owner  who  was  a  party  to 
the  covenant. 

(q)  The  following  shall  not  constitute  a  breach  of  a  covenant: 
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(1)  Mineral  exploration  of  the  property  subject  to  the  covenant  or 
the  leasing  of  the  property  subject  to  the  covenant  for  purposes  of 
mineral  exploration  if  the  primary  use  of  the  property  continues  to  be 
the  good  faith  production  from  or  on  the  land  of  timber; 

(2)  Allowing  all  or  part  of  the  property  subject  to  the  covenant  to  lie 
fallow  or  idle  for  purposes  of  any  forestry  conservation  program,  for 
purposes  of  any  federal  agricultural  assistance  program,  or  for  other 
agricultural  management  purposes; 

(3)  Allowing  all  or  part  of  the  property  subject  to  the  covenant  to  he 
fallow  or  idle  due  to  economic  or  financial  hardship  if  the  qualified 
owner  notifies  the  board  of  tax  assessors  on  or  before  the  last  day  for 
filing  a  tax  return  in  the  county  where  the  land  lying  fallow  or  idle  is 
located  and  if  such  qualified  owner  does  not  allow  the  land  to  lie 
fallow  or  idle  for  more  than  two  years  of  any  five-year  period; 

(4) (A)  Any  property  which  is  subject  to  a  covenant  for  forest  land 
conservation  use  being  transferred  to  a  place  of  religious  worship  or 
burial  or  an  institution  of  purely  public  charity  if  such  place  or 
institution  is  qualified  to  receive  the  exemption  from  ad  valorem 
taxation  provided  for  under  subsection  (a)  of  Code  Section  48-5-41. 
No  qualified  owner  shall  be  entitled  to  transfer  more  than  25  acres 
of  such  person’s  property  in  the  aggregate  under  this  paragraph. 

(B)  Any  property  transferred  under  subparagraph  (A)  of  this 
paragraph  shall  not  be  used  by  the  transferee  for  any  purpose  other 
than  for  a  purpose  which  would  entitle  such  property  to  the 
applicable  exemption  from  ad  valorem  taxation  provided  for  under 
subsection  (a)  of  Code  Section  48-5-41  or  subsequently  transferred 
until  the  expiration  of  the  term  of  the  covenant  period.  Any  such 
use  or  transfer  shall  constitute  a  breach  of  the  covenant; 

(5)  Leasing  a  portion  of  the  property  subject  to  the  covenant,  but  in 
no  event  more  than  six  acres  of  every  unit  of  2,000  acres,  for  the 
purpose  of  placing  thereon  a  cellular  telephone  transmission  tower. 
Any  such  portion  of  such  property  shall  cease  to  be  subject  to  the 
covenant  as  of  the  date  of  execution  of  such  lease  and  shall  be  subject 
to  ad  valorem  taxation  at  fair  market  value; 

(6) (A)  Allowing  part  of  the  property  subject  to  the  covenant  to  be 
used  for  solar  generation  of  energy  and  conversion  of  such  energy 
into  heat  or  electricity,  and  the  sale  of  the  same  in  accordance  with 
applicable  law. 

(B)  The  provisions  of  subparagraph  (A)  of  this  paragraph  shall 
not  allow  the  portion  of  the  property  on  which  such  solar  energy 
generating  equipment  is  located,  as  depicted  by  a  boundary  survey 
prepared  by  a  licensed  surveyor,  and  which  is  subject  to  an  existing 
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covenant  to  remain  in  the  covenant.  Such  property  shall  be 
removed  from  the  existing  covenant  at  the  time  of  the  installation 
of  the  solar  energy  generating  equipment  and  shall  be  subject  to 
the  penalty  for  breach  of  the  covenant  contained  in  subsection  (r)  of 
this  Code  section  and  shall  be  subject  to  ad  valorem  taxation  at  fair 
market  value;  or 

(7)(A)  Allowing  part  of  the  property  subject  to  the  covenant  to  be 
used  for  farm  labor  housing.  As  used  in  this  paragraph,  the  term 
“farm  labor  housing”  means  all  buildings  or  structures  used  as 
living  quarters  when  such  housing  is  provided  free  of  charge  to 
workers  who  provide  labor  on  agricultural  property. 

(B)  The  provisions  of  subparagraph  (A)  of  this  paragraph  shall 
not  allow  the  portion  of  the  property  on  which  such  farm  labor 
housing  is  located  and  which  is  subject  to  an  existing  covenant  to 
remain  in  the  covenant.  Such  property  shall  be  removed  from  the 
existing  covenant  at  the  time  construction  of  the  farm  labor 
housing  begins  and  shall  be  subject  to  ad  valorem  taxation  at  fair 
market  value. 

(r)  In  the  following  cases,  the  penalty  specified  by  subsection  (m)  of 
this  Code  section  shall  not  apply  and  the  penalty  imposed  shall  be  the 
amount  by  which  conservation  use  assessment  has  reduced  taxes 
otherwise  due  for  the  year  in  which  the  covenant  is  breached,  such 
penalty  to  bear  interest  at  the  rate  specified  in  Code  Section  48-2-40 
from  the  date  of  the  breach: 

(1)  Any  case  in  which  a  covenant  is  breached  solely  as  a  result  of 
the  foreclosure  of  a  deed  to  secure  debt  or  the  property  is  conveyed  to 
the  lienholder  without  compensation  and  in  lieu  of  foreclosure,  if: 

(A)  The  deed  to  secure  debt  was  executed  as  a  part  of  a  bona  fide 
commercial  loan  transaction  in  which  the  grantor  of  the  deed  to 
secure  debt  received  consideration  equal  in  value  to  the  principal 
amount  of  the  debt  secured  by  the  deed  to  secure  debt; 

(B)  The  loan  was  made  by  a  person  or  financial  institution  who 
or  which  is  regularly  engaged  in  the  business  of  making  loans;  and 

(C)  The  deed  to  secure  debt  was  intended  by  the  parties  as 
security  for  the  loan  and  was  not  intended  for  the  purpose  of 
carrying  out  a  transfer  which  would  otherwise  be  subject  to  the 
penalty  specified  by  subsection  (m)  of  this  Code  section; 

(2)  Any  case  in  which  a  covenant  is  breached  solely  as  a  result  of  a 
medically  demonstrable  illness  or  disability  which  renders  the  qual¬ 
ified  owner  of  the  real  property  physically  unable  to  continue  the 
property  in  the  qualifying  use,  provided  that  the  board  of  tax 
assessors  or  boards  of  assessors,  if  applicable,  shall  require  satisfac- 
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tory  evidence  which  clearly  demonstrates  that  the  breach  is  the 
result  of  a  medically  demonstrable  illness  or  disability; 

(3)  Any  case  in  which  a  covenant  is  breached  solely  as  a  result  of  a 
qualified  owner  electing  to  discontinue  the  property  in  its  qualifying 
use,  provided  such  qualified  owner  has  renewed  without  an  interven¬ 
ing  lapse  at  least  once  the  covenant  for  land  conservation  use,  has 
reached  the  age  of  65  or  older,  and  has  kept  the  property  in  the 
qualifying  use  under  the  renewal  covenant  for  at  least  three  years. 
Such  election  shall  be  in  writing  and  shall  not  become  effective  until 
filed  with  the  county  board  of  tax  assessors  or  boards  of  assessors,  if 
applicable;  or 

(4)  Any  case  in  which  a  covenant  is  breached  solely  as  a  result  of  a 
qualified  owner  electing  to  discontinue  the  property  in  its  qualifying 
use,  provided  such  qualified  owner  entered  into  the  covenant  for 
forest  land  conservation  use  for  the  first  time  after  reaching  the  age 
of  67  and  has  either  owned  the  property  for  at  least  15  years  or 
inherited  the  property  and  has  kept  the  property  in  the  qualifying  use 
under  the  covenant  for  at  least  three  years.  Such  election  shall  be  in 
writing  and  shall  not  become  effective  until  filed  with  the  county 
board  of  tax  assessors  where  the  property  is  located. 

(s)  Property  which  is  subject  to  forest  land  conservation  use  assess¬ 
ment  under  this  Code  section  shall  be  separately  classified  from  all 
other  property  on  the  tax  digest;  and  such  separate  classification  shall 
be  such  as  will  enable  any  person  examining  the  tax  digest  to  ascertain 
readily  that  the  property  is  subject  to  conservation  use  assessment 
under  this  Code  section.  Covenants  shall  be  public  records  and  shall  be 
indexed  and  maintained  in  such  manner  as  will  allow  members  of  the 
public  to  locate  readily  the  covenant  affecting  any  particular  property 
subject  to  conservation  use  assessment  under  this  Code  section.  Based 
on  information  submitted  by  the  county  boards  of  tax  assessors,  the 
commissioner  shall  maintain  a  central  registry  of  conservation  use 
property,  indexed  by  qualified  owners. 

(t)  The  commissioner  shall  annually  submit  a  report  to  the  Governor, 
the  Department  of  Agriculture,  the  Georgia  Agricultural  Statistical 
Service,  the  State  Forestry  Commission,  the  Department  of  Natural 
Resources,  and  the  University  of  Georgia  Cooperative  Extension  Ser¬ 
vice  and  the  House  Ways  and  Means,  Natural  Resources  and  Environ¬ 
ment,  and  Agriculture  and  Consumer  Affairs  committees  and  the 
Senate  Finance,  Natural  Resources  and  the  Environment,  and  Agricul¬ 
ture  and  Consumer  Affairs  committees  and  shall  make  such  report 
available  to  other  members  of  the  General  Assembly,  which  report  shall 
show  the  fiscal  impact  of  the  assessments  provided  for  in  this  Code 
section.  The  report  shall  include  the  amount  of  assessed  value  elimi¬ 
nated  from  each  county’s  digest  as  a  result  of  such  assessments; 
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approximate  tax  dollar  losses,  by  county,  to  all  local  governments 
affected  by  such  assessments;  and  any  recommendations  regarding 
state  and  local  administration  of  this  Code  section,  with  emphasis  upon 
enforcement  problems,  if  any,  attendant  with  this  Code  section.  The 
report  shall  also  include  any  other  data  or  facts  which  the  commissioner 
deems  relevant. 

(u)  A  public  notice  containing  a  brief,  factual  summary  of  the 
provisions  of  this  Code  section  shall  be  posted  in  a  prominent  location 
readily  viewable  by  the  public  in  the  office  of  the  board  of  tax  assessors 
and  in  the  office  of  the  tax  commissioner  of  each  county  in  this  state. 

(v)  At  such  time  as  the  property  ceases  to  be  eligible  for  forest  land 
conservation  use  assessment  or  when  any  15  year  covenant  period 
expires  and  the  property  does  not  qualify  for  further  forest  land 
conservation  use  assessment,  the  qualified  owner  of  the  property  shall 
file  an  application  for  release  of  forest  land  conservation  use  treatment 
with  the  county  board  of  tax  assessors  where  the  property  is  located 
who  shall  approve  the  release  upon  verification  that  all  taxes  and 
penalties  with  respect  to  the  property  have  been  satisfied.  After  the 
application  for  release  has  been  approved  by  such  board  of  tax  asses¬ 
sors,  the  board  shall  file  the  release  in  the  office  of  the  clerk  of  the 
superior  court  in  the  county  in  which  the  original  covenant  was  filed. 
The  clerk  of  the  superior  court  shall  file  and  index  such  release  in  the 
real  property  records  maintained  in  the  clerk’s  office.  No  fee  shall  be 
paid  to  the  clerk  of  the  superior  court  for  recording  such  release.  The 
commissioner  shall  by  regulation  provide  uniform  release  forms. 

(w)  The  commissioner  shall  have  the  power  to  make  and  publish 
reasonable  rules  and  regulations  for  the  implementation  and  enforce¬ 
ment  of  this  Code  section.  Without  limiting  the  commissioner’s  author¬ 
ity  with  respect  to  any  other  such  matters,  the  commissioner  may 
prescribe  soil  maps  and  other  appropriate  sources  of  information  for 
documenting  eligibility  as  a  forest  land  conservation  use  property.  The 
commissioner  also  may  provide  that  advance  notice  be  given  to  a 
qualified  owner  of  the  intent  of  a  board  of  tax  assessors  to  deem  a 
change  in  use  as  a  breach  of  a  covenant.  (Code  1981,  §  48-5-7.7,  enacted 
by  Ga.  L.  2008,  p.  297,  §  2/HB  1211;  Ga.  L.  2009,  p.  27,  §  2/SB  55;  Ga. 
L.  2009,  p.  216,  §  2 A/SB  240;  Ga.  L.  2011,  p.  285,  §  1/HB  95;  Ga.  L. 
2013,  p.  655,  §  2/HB  197;  Ga.  L.  2017,  p.  9,  §  2/HB  238;  Ga.  L.  2018,  p. 
119,  §  4/HB  85.) 


Delayed  effective  date.  —  Ga.  L. 

2018,  p.  119,  §  7/HB  85,  not  codified  by 
the  General  Assembly,  provides:  “(a)  This 
Act  shall  become  effective  on  January  1, 

2019,  only  if  an  amendment  to  the  Consti¬ 
tution  of  Georgia  is  ratified  at  the  Novem¬ 
ber,  2018,  general  election  modifying  con¬ 


stitutional  prescriptions  for  forest  land 
conservation  use  property  and  related  as¬ 
sistance  grants,  permitting  the  withhold¬ 
ing  of  a  portion  of  assistance  grants  to 
provide  for  certain  state  administrative 
costs,  and  establishing  qualified  timber- 
land  property  as  a  subclassification  of 
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tangible  property  for  purposes  of  ad  va¬ 
lorem  taxation. 

“(b)  If  such  an  amendment  to  the  Con¬ 
stitution  is  not  so  ratified,  then  this  Act 
shall  not  become  effective  and  shall  stand 
repealed  by  operation  of  law  on  January  1, 
2019.”  Subsections  (b),  (c),  (d),  and  (v)  of 
this  Code  section,  as  set  out  above,  do  not 
reflect  the  amendment  by  that  Act  owing 
to  the  delayed  effective  date.  If  the  amend¬ 
ment  to  the  Constitution  is  ratified,  sub¬ 
sections  (b),  (c),  (d),  and  (v)  of  this  Code 
section  will  read  as  follows: 

“(b)  As  used  in  this  Code  section,  the 
term: 

“(1)  ‘Contiguous’  means  real  property 
within  a  county  that  abuts,  joins,  or 
touches  and  has  the  same  undivided  com¬ 
mon  ownership.  If  an  applicant’s  tract  is 
divided  by  a  county  boundary,  public  road¬ 
way,  public  easement,  public  right  of  way, 
natural  boundary,  land  lot  line,  or  railroad 
track,  then  the  applicant  has,  at  the  time 
of  the  initial  application,  a  one-time  elec¬ 
tion  to  declare  the  tract  as  contiguous 
irrespective  of  a  county  boundary,  public 
roadway,  public  easement,  public  right  of 
way,  natural  boundary,  land  lot  line,  or 
railroad  track. 

“(2)  ‘Forest  land  conservation  use  prop¬ 
erty’  means  real  property  that  is  forest 
land  of  at  least  200  acres  in  aggregate 
which  lies  within  one  or  more  counties, 
provided  that  such  forest  land  is  parcels  of 
at  least  100  acres  within  any  given  county 
and  that  is  subject  to  the  following  quali¬ 
fications: 

“(A)  Such  property  must  be  owned  by  an 
individual  or  individuals  or  by  any  entity 
registered  to  do  business  in  this  state; 

“(B)  Such  property  excludes  the  entire 
value  of  any  residence  and  its  underlying 
land  located  on  the  property;  as  used  in 
this  subparagraph,  the  term  ‘underlying 
land’  means  the  minimum  lot  size  re¬ 
quired  for  residential  construction  by  local 
zoning  ordinances  or  two  acres,  whichever 
is  less.  This  provision  for  excluding  the 
underlying  land  of  a  residence  from  eligi¬ 
bility  in  the  conservation  use  covenant 
shall  only  apply  to  property  that  is  first 
made  subject  to  such  a  covenant,  or  is 
subject  to  a  renewal  of  a  previous  conser¬ 
vation  use  covenant,  on  or  after  January 
1,  2014; 


“(C)  Such  property  has  as  its  primary 
use  the  good  faith  subsistence  or  commer¬ 
cial  production  of  trees,  timber,  or  other 
wood  and  wood  fiber  products  from  or  on 
the  land.  Such  primary  use  includes  land 
conservation  and  ecological  forest  man¬ 
agement  in  which  commercial  production 
of  wood  and  wood  fiber  products  may  be 
undertaken  primarily  for  conservation 
and  restoration  purposes  rather  than  fi¬ 
nancial  gain.  Such  property  may,  in  addi¬ 
tion,  have  one  or  more  of  the  following 
secondary  uses: 

“(i)  The  promotion,  preservation,  or 
management  of  wildlife  habitat; 

“(ii)  Carbon  sequestration  in  accordance 
with  the  Georgia  Carbon  Sequestration 
Registry; 

“(iii)  Mitigation  and  conservation  bank¬ 
ing  that  results  in  restoration  or  conser¬ 
vation  of  wetlands  and  other  natural  re¬ 
sources;  or 

“(iv)  The  production  and  maintenance  of 
ecosystem  products  and  services,  such  as, 
but  not  limited  to,  clean  air  and  water. 

“Forest  land  conservation  use  property 
may  include,  but  is  not  limited  to,  land 
that  has  been  certified  as  environmentally 
sensitive  property  by  the  Department  of 
Natural  Resources  or  which  is  managed  in 
accordance  with  a  recognized  sustainable 
forestry  certification  program,  such  as  the 
Sustainable  Forestry  Initiative,  Forest 
Stewardship  Council,  American  Tree 
Farm  Program,  or  an  equivalent  sustain¬ 
able  forestry  certification  program  ap¬ 
proved  by  the  State  Forestry  Commission. 

“(3)  ‘Qualified  owner’  means  any  indi¬ 
vidual  or  individuals  or  any  entity  regis¬ 
tered  to  do  business  in  this  state. 

“(4)  ‘Qualified  property’  means  forest 
land  conservation  use  property  as  defined 
in  this  subsection. 

“(5)  ‘Qualifying  purpose’  means  a  use 
that  meets  the  qualifications  of  subpara¬ 
graph  (C)  of  paragraph  (2)  of  this  subsec¬ 
tion. 

“(c)  The  following  additional  rules  shall 
apply  to  the  qualification  of  forest  land 
conservation  use  property  for  conserva¬ 
tion  use  assessment: 

“(1)  Forest  land  conservation  use  prop¬ 
erty  of  an  owner  within  a  county  for  which 
forest  land  conservation  use  assessment  is 
sought  under  this  Code  section  shall  be  in 
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covenants,  which  shall  include  forest  land 
of  at  least  200  acres  in  aggregate  which 
lies  within  one  or  more  counties,  provided 
that  such  forest  land  is  in  parcels  of  at 
least  100  acres  within  any  given  county, 
unless  otherwise  required  under  subsec¬ 
tion  (e)  of  this  Code  section; 

“(2)  When  one-half  or  more  of  the  area  of 
a  single  tract  of  real  property  is  used  for 
the  qualifying  purpose,  then  the  entirety 
of  such  tract  shall  be  considered  as  used 
for  such  qualifying  purpose  unless  some 
other  type  of  business  is  being  operated  on 
the  portion  of  the  tract  that  is  not  being 
used  for  a  qualifying  purpose;  provided, 
however,  that  such  other  portion  must  be 
minimally  managed  so  that  it  does  not 
contribute  significantly  to  erosion  or  other 
environmental  or  conservation  problems 
or  must  be  used  for  one  or  more  secondary 
purposes  specified  in  subparagraph 
(b)(2)(C)  of  this  Code  section.  The  follow¬ 
ing  uses  of  real  property  shall  not  consti¬ 
tute  using  the  property  for  another  type  of 
business: 

“(A)  The  lease  of  hunting  rights  or  the 
use  of  the  property  for  hunting  purposes; 

“(B)  The  charging  of  admission  for  use 
of  the  property  for  fishing  purposes; 

“(C)  The  production  of  pine  straw  or 
native  grass  seed; 

“(D)  The  granting  of  easements  solely 
for  ingress  and  egress;  and 

“(E)  Any  type  of  business  devoted  to 
secondary  uses  listed  under  subparagraph 
(b)(2)(C)  of  this  Code  section;  and 
“(3)  No  otherwise  qualified  forest  land 
conservation  use  property  shall  be  denied 
conservation  use  assessment  on  the 
grounds  that  no  soil  map  is  available  for 
the  county  or  counties,  if  applicable,  in 
which  such  property  is  located;  provided, 
however,  that  if  no  soil  map  is  available 
for  the  county  or  counties,  if  applicable,  in 
which  such  property  is  located,  the  board 
of  tax  assessors  shall  use  the  current  soil 
classification  applicable  to  such  property. 

“(d)  No  property  shall  qualify  for  conser¬ 
vation  use  assessment  under  this  Code 
section  unless  and  until  the  qualified 
owner  of  such  property  agrees  by  covenant 
with  the  appropriate  taxing  authority  to 
maintain  the  eligible  property  in  forest 
land  conservation  use  for  a  period  of  ten 
years  beginning  on  the  first  day  of  Janu¬ 


ary  of  the  year  in  which  such  property 
qualifies  for  such  conservation  use  assess¬ 
ment  and  ending  on  the  last  day  of  Decem¬ 
ber  of  the  final  year  of  the  covenant  pe¬ 
riod.  After  the  qualified  owner  has  applied 
for  and  has  been  allowed  conservation  use 
assessment  provided  for  in  this  Code  sec¬ 
tion,  it  shall  not  be  necessary  to  make 
application  thereafter  for  any  year  in 
which  the  covenant  period  is  in  effect  and 
conservation  use  assessment  shall  con¬ 
tinue  to  be  allowed  such  qualified  owner 
as  specified  in  this  Code  section.  At  least 
60  days  prior  to  the  expiration  date  of  the 
covenant,  the  county  board  of  tax  asses¬ 
sors  where  the  property  is  located  shall 
send  by  first-class  mail  written  notifica¬ 
tion  of  such  impending  expiration.  Upon 
the  expiration  of  any  covenant  period,  the 
property  shall  not  qualify  for  further  con¬ 
servation  use  assessment  under  this  Code 
section  unless  and  until  the  qualified 
owner  of  the  property  has  entered  into  a 
renewal  covenant  for  an  additional  period 
of  ten  years;  provided,  however,  that  the 
qualified  owner  may  enter  into  a  renewal 
contract  in  the  ninth  year  of  a  covenant 
period  so  that  the  contract  is  continued 
without  a  lapse  for  an  additional  ten 
years. 

“(v)  At  such  time  as  the  property  ceases 
to  be  eligible  for  forest  land  conservation 
use  assessment  or  when  any  ten-year  cov¬ 
enant  period  expires  and  the  property 
does  not  qualify  for  further  forest  land 
conservation  use  assessment,  the  quali¬ 
fied  owner  of  the  property  shall  file  an 
application  for  release  of  forest  land  con¬ 
servation  use  treatment  with  the  county 
board  of  tax  assessors  where  the  property 
is  located  who  shall  approve  the  release 
upon  verification  that  all  taxes  and  penal¬ 
ties  with  respect  to  the  property  have  been 
satisfied.  After  the  application  for  release 
has  been  approved  by  such  board  of  tax 
assessors,  the  board  shall  file  the  release 
in  the  office  of  the  clerk  of  the  superior 
court  in  the  county  in  which  the  original 
covenant  was  filed.  The  clerk  of  the  supe¬ 
rior  court  shall  file  and  index  such  release 
in  the  real  property  records  maintained  in 
the  clerk’s  office.  No  fee  shall  be  paid  to 
the  clerk  of  the  superior  court  for  record¬ 
ing  such  release.  The  commissioner  shall 
by  regulation  provide  uniform  release 
forms. 
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The  2018  amendment  rewrote  the  in¬ 
troductory  paragraph  of  paragraph  (b)(2); 
rewrote  the  introductory  paragraph  of 
paragraph  (c)(1);  in  subsection  (d),  substi¬ 
tuted  “ten  years”  for  “15  years”  in  the  first 
sentence  and  twice  in  the  last  sentence, 
and  substituted  “ninth  year”  for  “four¬ 


teenth  year”  in  the  middle  of  the  last 
sentence;  and  substituted  “ten-year  cove¬ 
nant”  for  “15  year  covenant”  in  the  first 
sentence  of  subsection  (v).  For  effective 
date  of  this  amendment,  see  the  delayed 
effective  date  note. 


48-5-8.  Manner  and  time  of  making  state  levy;  notice  on  taxpay¬ 
er’s  ad  valorem  tax  bill. 

Reserved.  Repealed  by  Ga.  L.  2018,  p.  209,  §  1/HB  729,  effective  July 
1,  2018. 


Editor’s  notes.  — -  This  Code  section 
was  based  on  Ga.  L.  1851-52,  p.  288,  §  14; 
Code  1863,  §  735;  Code  1868,  §  802;  Code 
1873,  §  805;  Code  1882,  §  805;  Civil  Code 


1895,  §  771;  Civil  Code  1910,  §  1011; 
Code  1933,  §  92-5704;  Code  1933, 

§  91A-1020,  enacted  by  Ga.  L.  1978,  p. 
309,  §  2;  Ga.  L.  2010,  p.  9,  §  3- 1/HB  1055. 


ARTICLE  2 


PROPERTY  TAX  EXEMPTIONS  AND  DEFERRAL 


Part  1 

Tax  Exemptions 

48-5-41.  (For  effective  date,  see  note.)  Property  exempt  from 
taxation. 


Hospitals 


JUDICIAL  DECISIONS 

Analysis 


Hospitals 

Whether  hospital  authority’s  prop¬ 
erty  public  depended  on  purpose.  — 

Two  bond  validation  orders  pertaining  to  a 
hospital  authority’s  establishment  of  a 
continuing  care  retirement  center  did  not 
conclusively  determine,  for  purposes  of 


O.C.G.A.  §  48-5-41(a)(l)(A),  that  the 
property  was  public  property  exempt  from 
ad  valorem  taxation;  remand  was  re¬ 
quired  for  the  trial  court  to  address 
taxability.  Columbus  Board  of  Tax  Asses¬ 
sors  v.  Medical  Ctr.  Hosp.  Auth.,  302  Ga. 
358,  806  S.E.2d  525  (2017). 


48-5-44.1.  (For  effective  date,  see  note.)  Homestead  exemption 
for  resident  residing  in  a  municipal  corporation  that 
is  located  in  more  than  one  county;  application  re¬ 
quired;  renewal. 


(a)  For  purposes  of  this  Code  section,  the  term: 
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(1)  “Ad  valorem  taxes”  means  all  ad  valorem  taxes  for  municipal 
purposes  levied  by,  for,  or  on  behalf  of  any  municipality  in  this  state, 
but  excluding  any  ad  valorem  taxes  to  pay  interest  on  and  to  retire 
municipal  bonded  indebtedness. 

(2)  “Adjusted  base  year  value”  means  the  previous  adjusted  base 
year  value  adjusted  annually  by  2.6  percent  plus  any  change  in 
homestead  value,  provided  that  no  such  change  in  homestead  value 
shall  be  duplicated  as  to  the  same  addition  or  improvement. 

(3)  “Change  in  homestead  value”  means  value,  including  any  final 
determination  of  value  on  appeal  pursuant  to  Code  Section  48-5-311 
derived  from  additions  or  improvements  to,  or  the  removal  of  real 
property  of,  the  homestead  after  the  lowest  base  year  value  is 
determined. 

(4)  “Homestead”  means  homestead  as  defined  and  qualified  in 
Code  Section  48-5-40  with  the  additional  qualification  that  it  shall 
include  only  the  primary  residence  and  not  more  than  five  contiguous 
acres  of  land  immediately  surrounding  such  residence. 

(5)  “Lowest  base  year  value”  means: 

(A)  Among  the  2016,  2017,  and  2018  taxable  years,  the  lowest 
assessed  value,  including  any  final  determination  of  value  on 
appeal  pursuant  to  Code  Section  48-5-311  of  the  homestead,  with 
such  assessed  value  being  multiplied  by  1.0423,  which  number 
represents  inflation  rate  data  for  December,  2015,  through  Decem¬ 
ber,  2017,  with  respect  to  an  exemption  under  this  Code  section 
which  is  first  granted  to  a  person  on  such  person’s  homestead  in  the 
2019  taxable  year  or  who  thereafter  reapplies  for  and  is  granted 
such  exemption  in  the  2020  taxable  year,  or  thereafter,  solely 
because  of  a  change  in  ownership  to  a  joint  tenancy  with  right  of 
survival;  or 

(B)  In  all  other  cases,  the  lower  of  the  assessed  value,  including 
any  final  determination  of  value  on  appeal  pursuant  to  Code 
Section  48-5-311  of  the  homestead,  from  the  taxable  year  immedi¬ 
ately  preceding  the  taxable  year  in  which  the  exemption  under  this 
Code  section  is  first  granted  to  the  most  recent  owner  of  such 
homestead  or  the  assessed  value,  including  any  final  determination 
of  value  on  appeal  pursuant  to  Code  Section  48-5-311  of  the 
homestead,  from  the  taxable  year  in  which  the  exemption  under 
this  Act  is  first  granted  to  the  most  recent  owner  of  such  home¬ 
stead,  with  respect  to  an  exemption  under  this  Code  section  which 
is  first  granted  to  a  person  on  such  person’s  homestead  in  the  2020 
taxable  year  or  who  thereafter  reapplies  for  and  is  granted  such 
exemption  in  the  2021  taxable  year,  or  thereafter,  solely  because  of 
a  change  in  ownership  to  a  joint  tenancy  with  right  of  survival. 
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(6)  “Previous  adjusted  base  year”  means: 

(A)  With  respect  to  an  exemption  under  this  Code  section  that  is 
first  granted  to  a  person  on  such  person’s  homestead,  the  lowest 
base  year  value;  or 

(B)  In  all  other  cases,  the  adjusted  base  year  value  as  calculated 
in  the  taxable  year  immediately  preceding  the  current  year. 

(b)  When  a  resident  of  this  state  resides  in  a  municipal  corporation 
that  is  located  in  more  than  one  county,  that  levies  a  sales  tax  for  the 
purposes  of  a  metropolitan  area  system  of  public  transportation,  and 
that  has  within  its  boundaries  an  independent  school  system,  the 
homestead  of  each  such  resident  actually  occupied  by  the  owner  as  a 
residence  and  homestead  shall  be  exempted  from  ad  valorem  taxes  for 
municipal  purposes  in  an  amount  equal  to  the  amount  by  which  the 
current  year  assessed  value,  including  any  final  determination  of  value 
on  appeal  pursuant  to  Code  Section  48-5-311  of  such  homestead  exceeds 
the  adjusted  base  year  value  of  the  homestead.  The  value  of  such 
property  in  excess  of  such  exempted  amount  shall  remain  subject  to 
taxation. 

(c)  The  surviving  spouse  of  the  person  who  has  been  granted  the 
exemption  provided  for  in  subsection  (b)  of  this  Code  section  shall 
continue  to  receive  such  exemption  so  long  as  such  surviving  spouse 
continues  to  occupy  the  home  as  a  residence  and  homestead. 

(d)  A  person  shall  not  receive  the  homestead  exemption  granted  by 
subsection  (b)  of  this  Code  section  unless  such  person  or  person’s  agent 
files  an  application  with  the  tax  receiver  or  tax  commissioner  of  his  or 
her  respective  municipality  charged  with  the  duty  of  receiving  returns 
of  property  for  taxation  giving  such  information  relative  to  receiving 
such  exemption  as  will  enable  such  tax  receiver  or  tax  commissioner  to 
make  a  determination  regarding  the  initial  and  continuing  eligibility  of 
such  person  for  such  exemption  or  has  already  filed  for  and  is  receiving 
a  homestead  exemption  and  such  existing  application  provides  suffi¬ 
cient  information  to  make  such  determination  of  eligibility.  Such  tax 
receiver  or  tax  commissioner  shall  provide  application  forms  for  this 
purpose. 

(e)  The  exemption  shall  be  claimed  and  returned  as  provided  in  Code 
Section  48-5-50.1.  Such  exemption  shall  be  automatically  renewed  from 
year  to  year  so  long  as  the  owner  occupies  the  residence  as  a  homestead. 
After  a  person  or  a  person’s  agent  has  filed  the  proper  application  as 
provided  in  subsection  (d)  of  this  Code  section,  it  shall  not  be  necessary 
to  make  application  thereafter  for  any  year  and  the  exemption  shall 
continue  to  be  allowed  to  such  person.  It  shall  be  the  duty  of  any  person 
granted  the  homestead  exemption  under  subsection  (b)  of  this  Code 
section  to  notify  the  tax  receiver  or  tax  commissioner  of  the  municipal- 
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ity  in  the  event  such  person  for  any  reason  becomes  ineligible  for  such 
exemption. 

(f) (1)  Except  as  otherwise  provided  in  paragraph  (2)  of  this  subsec¬ 
tion,  the  homestead  exemption  granted  by  subsection  (b)  of  this  Code 
section  shall  be  in  addition  to  and  not  in  lieu  of  any  other  homestead 
exemption  applicable  to  ad  valorem  taxes  for  municipal  purposes. 

(2)  The  homestead  exemption  granted  by  subsection  (b)  of  this 
Code  section  shall  be  in  lieu  of  and  not  in  addition  to  any  other  base 
year  assessed  value  or  adjusted  base  year  value  homestead  exemp¬ 
tion  provided  by  local  Act  which  is  applicable  to  ad  valorem  taxes  for 
municipal  purposes. 

(g)  The  exemption  granted  by  subsection  (b)  of  this  Code  section  shall 
apply  to  all  taxable  years  beginning  on  or  after  January  1,  2019. 

(h)  Any  municipal  corporation  described  in  subsection  (b)  of  this 
Code  section  shall  be  exempt  from  the  provisions  of  subsections  (c)  and 
(e)  of  Code  Section  48-5-32.1.  (Code  1981,  §  48-5-44.1,  enacted  by  Ga.  L. 
2018,  p.  235,  §  1/HB  820.) 

Delayed  effective  date.  —  Ga.  L.  January  1,  2019,  upon  the  ratification  of 
2018,  p.  235,  §  3/HB820,  not  codified  by  the  question  presented  to  the  voters  at  the 
the  General  Assembly,  provides,  in  part,  November  6,  2018  election, 
that  this  Code  section  becomes  effective 

48-5-48.1.  Tangible  personal  property  inventory  exemption;  ap¬ 
plication;  failure  to  file  application  as  waiver  of  ex¬ 
emption;  denials;  notice  of  renewals. 

(a)  Any  person,  firm,  or  corporation  seeking  a  level  1  freeport 
exemption  from  ad  valorem  taxation  of  certain  tangible  personal 
property  inventory  when  such  exemption  has  been  authorized  by  the 
governing  authority  of  any  county  or  municipality  after  approval  of  the 
electors  of  such  county  or  municipality  pursuant  to  the  authority  of  the 
Constitution  of  Georgia  or  Code  Section  48-5-48.2  shall  file  a  written 
application  and  summary  of  property  with  the  county  board  of  tax 
assessors  on  forms  furnished  by  such  board.  Such  application  shall  be 
filed  in  the  year  in  which  exemption  from  taxation  is  sought  no  later 
than  the  date  on  which  the  tax  receiver  or  tax  commissioner  of  the 
county  in  which  the  property  is  located  closes  the  books  for  the  return 
of  taxes. 

(b)  The  application  for  the  level  1  freeport  exemption  shall  provide 
for: 


(1)  A  summary,  as  prescribed  by  the  department,  of  the  inventory 
of  goods  in  the  process  of  manufacture  or  production  which  shall 
include  all  partly  finished  goods  and  raw  materials  held  for  direct  use 
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or  consumption  in  the  ordinary  course  of  the  taxpayer’s  manufactur¬ 
ing  or  production  business  in  the  State  of  Georgia; 

(2)  A  summary,  as  prescribed  by  the  department,  of  the  inventory 
of  finished  goods  manufactured  or  produced  within  the  State  of 
Georgia  in  the  ordinary  course  of  the  taxpayer’s  manufacturing  or 
production  business  when  held  by  the  original  manufacturer  or 
producer  of  such  finished  goods; 

(3)  A  summary,  as  prescribed  by  the  department,  of  the  inventory 
of  finished  goods  which  on  January  1  are  stored  in  a  warehouse,  dock, 
or  wharf,  whether  public  or  private,  and  which  are  destined  for 
shipment  outside  the  State  of  Georgia  and  the  inventory  of  finished 
goods  which  are  shipped  into  the  State  of  Georgia  from  outside  this 
state  and  which  are  stored  for  transshipment  to  a  final  destination 
outside  this  state.  The  information  required  by  Code  Section 
48-5-48.2  to  be  contained  in  the  official  books  and  records  of  the 
warehouse,  dock,  or  wharf  where  such  property  is  being  stored,  which 
official  books  and  records  are  required  to  be  open  to  the  inspection  of 
taxing  authorities  of  this  state  and  political  subdivisions  thereof, 
shall  not  be  required  to  be  included  as  a  part  of  or  to  accompany  the 
application  for  such  exemption;  and 

(4)  A  summary,  as  prescribed  by  the  department,  of  the  stock  in 
trade  of  a  fulfillment  center  which  on  January  1  is  stored  in  the 
fulfillment  center.  The  information  required  by  Code  Section 
48-5-48.2  to  be  contained  in  the  official  books  and  records  of  the 
fulfillment  center  where  such  property  is  being  stored,  which  official 
books  and  records  are  required  to  be  open  to  the  inspection  of  the 
taxing  authorities  of  this  state  and  political  subdivisions  thereof, 
shall  not  be  required  to  be  included  as  a  part  of  or  to  accompany  the 
application  for  such  exemption. 

(c)(1)  For  purposes  of  this  subsection,  the  term  “file  properly”  shall 
mean  and  include  the  timely  filing  of  the  completed  application  for 
which  exemption  is  sought  on  or  before  the  due  date  specified  in 
subsection  (a)  of  this  Code  section.  Any  clerical  error,  including,  but 
not  limited  to,  a  typographical  error,  scrivener’s  error,  or  any  unin¬ 
tentional  immaterial  error  or  omission  in  the  application  shall  not  be 
construed  as  a  failure  to  file  properly. 

(2)  The  failure  to  file  properly  the  completed  application  shall 
constitute  a  waiver  of  the  exemption  on  the  part  of  the  person,  firm, 
or  corporation  failing  to  make  the  application  for  such  exemption  for 
that  year  as  follows: 

(A)  The  failure  to  report  any  inventory  for  which  such  exemption 
is  sought  in  the  summary  provided  for  in  the  application  shall 
constitute  a  waiver  of  the  exemption  on  the  part  of  the  person,  firm, 
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or  corporation  failing  to  so  report  for  that  taxable  year  in  an 
amount  equal  to  the  difference  between  fair  market  value  of  the 
inventory  as  reported  and  the  fair  market  value  finally  determined 
to  be  applicable  to  the  inventory  for  which  the  exemption  is  sought; 
and 

(B)  The  failure  to  file  timely  such  completed  application  shall 
constitute  a  waiver  of  the  exemption  until  the  first  day  of  the  month 
following  the  month  such  completed  application  is  filed  properly 
with  the  county  tax  assessor;  provided,  however,  that  unless  such 
completed  application  is  filed  on  or  before  June  1  of  such  year,  the 
exemption  shall  be  waived  for  that  entire  year. 

(d)  Upon  receiving  the  application  required  by  this  Code  section,  the 
county  board  of  tax  assessors  shall  determine  the  eligibility  of  all  types 
of  tangible  personal  property  listed  on  the  application.  If  any  property 
has  been  listed  which  the  board  believes  is  not  eligible  for  the  exemp¬ 
tion,  the  board  shall  issue  a  letter  notifying  the  applicant,  not  later  than 
180  days  after  receiving  the  application,  that  all  or  a  portion  of  the 
application  has  been  denied.  The  denial  letter  shall  list  the  type  and 
total  fair  market  value  of  all  property  listed  on  the  application  for  which 
the  exemption  has  been  approved  and  the  type  and  total  fair  market 
value  of  all  property  listed  on  the  application  for  which  the  exemption 
has  been  denied.  The  applicant  shall  have  the  right  to  appeal  from  the 
denial  of  the  exemption  for  any  property  listed  and  such  appeal  shall 
proceed  as  provided  in  Code  Section  48-5-311.  Except  as  otherwise 
provided  in  subparagraph  (c)(2)(A)  of  this  Code  section,  the  county 
board  of  assessors  shall  not  send  a  second  letter  of  notification  denying 
the  exemption  of  all  or  a  portion  of  such  property  listed  on  the 
application  on  new  grounds  that  could  and  should  have  been  discerned 
at  the  time  the  initial  denial  letter  was  issued.  If,  however,  the  county 
board  of  tax  assessors  fails  to  issue  a  letter  of  denial  within  180  days 
after  receiving  the  taxpayer’s  application,  then  the  freeport  exemption 
sought  in  the  application  shall  be  deemed  accepted  in  its  entirety. 

(e)  If  the  level  1  freeport  exemption  has  been  granted  to  a  taxpayer 
for  a  taxable  year,  the  county  board  of  tax  assessors  shall  issue  a  notice 
of  renewal  to  the  taxpayer  for  the  immediately  following  taxable  year. 
Such  notice  of  renewal  shall  be  issued  not  later  than  January  15  of  such 
immediately  following  taxable  year  to  facilitate  the  filing  of  a  timely 
completed  application  by  the  taxpayer  for  such  taxable  year.  (Code 
1981,  §  48-5-48.1,  enacted  by  Ga.  L.  1982,  p.  1101,  §  1;  Ga.  L.  1983,  p. 
3,  §  37;  Ga.  L.  1984,  p.  1371,  §  1;  Ga.  L.  1992,  p.  2482,  §  1;  Ga.  L.  1997, 
p.  963,  §  3;  Ga.  L.  1998,  p.  128,  §  48;  Ga.  L.  1998,  p.  1120,  §  1A;  Ga.  L. 
1999,  p.  81,  §  48;  Ga.  L.  2004,  p.  464,  §  1;  Ga.  L.  2012,  p.  249,  §  1/HB 
48;  Ga.  L.  2016,  p.  731,  §  1/HB  935;  Ga.  L.  2017,  p.  774,  §  48/HB  323; 
Ga.  L.  2018,  p.  986,  §  1/HB  888.) 
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The  2018  amendment,  effective  May 
8,  2018,  substituted  “summary”  for 

“schedule”  in  the  middle  of  the  first  sen¬ 
tence  of  subsection  (a)  and  near  the  mid¬ 
dle  of  subparagraph  (c)(2)(A);  substituted 
“summary,  as  prescribed  by  the  depart¬ 
ment,”  for  “schedule”  near  the  beginning 
of  paragraphs  (b)(1)  through  (b)(4);  in 
paragraph  (c)(1),  substituted  “completed 
application”  for  “application  and  complete 
schedule  of  the  inventory”  in  the  first 
sentence  and  added  the  second  sentence; 
substituted  “completed  application”  for 
“application  and  schedule”  near  the  mid¬ 


dle  of  the  introductory  paragraph  of  para¬ 
graph  (c)(2),  near  the  beginning  of  subpar¬ 
agraph  (c)(2)(B),  and  near  the  end  of  the 
last  sentence  of  subsection  (e);  in  subpar¬ 
agraph  (c)(2)(B),  substituted  “completed 
application  is  filed”  for  “application  and 
schedule  are  filed”  in  the  middle,  and 
substituted  “unless  such  completed  appli¬ 
cation  is  filed”  for  “unless  the  application 
and  schedule  are  filed”  in  the  proviso;  and, 
in  subsection  (d),  inserted  “,  not  later  than 
180  days  after  receiving  the  application,” 
in  the  middle  of  the  second  sentence  and 
added  the  last  sentence. 


48-5-48.2.  Level  1  freeport  exemption;  referendum. 


(a)  This  Code  section  shall  be  known  and  may  be  cited  as  the  “Level 
1  Freeport  Exemption.” 

(b)  As  used  in  this  Code  section,  the  term; 

(1)  “Destined  for  shipment  to  a  final  destination  outside  this  state” 
means,  for  purposes  of  a  level  1  freeport  exemption,  that  portion  or 
percentage  of  an  inventory  of  finished  goods  which  the  taxpayer  can 
establish,  through  a  historical  sales  or  shipment  analysis,  either  of 
which  utilizes  information  from  the  preceding  calendar  year,  or  other 
reasonable,  documented  method,  is  reasonably  anticipated  to  be 
shipped  to  a  final  destination  outside  this  state.  Such  other  reason¬ 
able,  documented  method  may  only  be  utilized  in  the  case  of  a  new 
business,  in  the  case  of  a  substantial  change  in  scope  of  an  existing 
business,  or  in  other  unusual  situations  where  a  historical  sales  or 
shipment  analysis  does  not  adequately  reflect  future  anticipated 
shipments  to  a  final  destination  outside  this  state.  It  is  not  necessary 
that  the  actual  final  destination  be  known  as  of  January  1  in  order  to 
qualify  for  the  exemption. 

(2)  “Finished  goods”  means,  for  purposes  of  a  level  1  freeport 
exemption,  goods,  wares,  and  merchandise  of  every  character  and 
kind  but  shall  not  include  unrecovered,  unextracted,  or  unsevered 
natural  resources  or  raw  materials  or  goods  in  the  process  of 
manufacture  or  production  or  the  stock  in  trade  of  a  retailer. 

(3)  “Foreign  merchandise  in  transit”  means,  for  purposes  of  a  level 
1  freeport  exemption,  any  goods  which  are  in  international  commerce 
where  the  title  has  passed  to  a  foreign  purchaser  and  the  goods  are 
temporarily  stored  in  this  state  while  awaiting  shipment  overseas. 

(4)  “Fulfillment  center”  means,  for  purposes  of  a  level  1  freeport 
exemption,  a  business  location  in  Georgia  which  is  used  to  pack,  ship, 
store,  or  otherwise  process  tangible  personal  property  sold  by  elec- 
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tronic,  Internet,  telephonic,  or  other  remote  means,  provided  that 
such  a  business  location  does  not  allow  customers  to  purchase  or 
receive  goods  onsite  at  such  business  location. 

(5)  “Raw  materials”  means,  for  purposes  of  a  level  1  freeport 
exemption,  any  material,  whether  crude  or  processed,  that  can  be 
converted  by  manufacture,  processing,  or  a  combination  thereof  into 
a  new  and  useful  product  but  shall  not  include  unrecovered, 
unextracted,  or  unsevered  natural  resources. 

(6)  “Stock  in  trade  of  a  fulfillment  center”  means,  for  purposes  of  a 
level  1  freeport  exemption,  goods,  wares,  and  merchandise  held  by 
one  in  the  business  of  making  sales  of  such  goods  when  such  goods 
are  held  or  stored  at  a  fulfillment  center. 

(7)  “Stock  in  trade  of  a  retailer”  means,  for  purposes  of  a  level  1 
freeport  exemption,  finished  goods  held  by  one  in  the  business  of 
making  sales  of  such  goods  at  retail  in  this  state,  within  the  meaning 
of  Chapter  8  of  this  title,  when  such  goods  are  held  or  stored  at  a 
business  location  from  which  such  retail  sales  are  regularly  made. 
Goods  stored  in  a  warehouse,  dock,  or  wharf,  including  a  warehouse 
or  distribution  center  which  is  part  of  or  adjoins  a  place  of  business 
from  which  retail  sales  are  regularly  made,  shall  not  be  considered 
stock  in  trade  of  a  retailer  to  the  extent  that  the  taxpayer  can 
establish,  through  a  historical  sales  or  shipment  analysis,  either  of 
which  utilizes  information  from  the  preceding  calendar  year,  or  other 
reasonable,  documented  method,  the  portion  or  percentage  of  such 
goods  which  is  reasonably  anticipated  to  be  shipped  outside  this  state 
for  resale  purposes. 

(c)  The  governing  authority  of  any  county  or  municipality  may, 
subject  to  the  approval  of  the  electors  of  such  political  subdivision, 
exempt  from  ad  valorem  taxation,  including  all  such  taxes  levied  for 
educational  purposes  and  for  state  purposes,  all  or  any  combination  of 
the  following  types  of  tangible  personal  property: 

(1)  Inventory  of  goods  in  the  process  of  manufacture  or  production 
which  shall  include  all  partly  finished  goods  and  raw  materials  held 
by  the  taxpayer  or  the  taxpayer’s  designated  agent  for  direct  use  or 
consumption  in  the  ordinary  course  of  the  taxpayer’s  manufacturing 
or  production  business  in  this  state.  The  exemption  provided  for  in 
this  paragraph  shall  apply  only  to  tangible  personal  property  which 
is  substantially  modified,  altered,  combined,  or  changed  in  the 
ordinary  course  of  the  taxpayer’s  manufacturing,  processing,  or 
production  operations  in  this  state.  For  purposes  of  this  paragraph, 
the  following  activities  shall  constitute  substantial  modification  in 
the  ordinary  course  of  manufacturing,  processing,  or  production 
operations: 


2018  Supp. 


79 


48-5-48.2 


REVENUE  AND  TAXATION 


48-5-48.2 


(A)  The  cleaning,  drying,  pest  control  treatment,  or  segregation 
by  grade  of  grain,  peanuts  or  other  oil  seeds,  or  cotton; 

(B)  The  remanufacture  of  aircraft  engines  or  aircraft  engine 
parts  or  components,  meaning  the  substantial  overhauling  or 
rebuilding  of  aircraft  engines  or  aircraft  engine  parts  or  compo¬ 
nents; 

(C)  The  blending  of  fertilizer  bulk  materials  into  a  custom 
mixture,  whether  performed  at  a  commercial  fertilizer  blending 
plant,  retail  outlet,  or  any  application  site;  and 

(D)  The  substantial  assembly  of  finished  parts; 

(2)  Inventory  of  finished  goods  manufactured  or  produced  within 
this  state  in  the  ordinary  course  of  the  taxpayer’s  manufacturing  or 
production  business  when  held  by  the  original  manufacturer  or 
producer  of  such  finished  goods.  The  exemption  provided  for  in  this 
paragraph  shall  be  for  a  period  not  exceeding  12  months  from  the 
date  such  property  is  produced  or  manufactured; 

(3)  Inventory  of  finished  goods  which,  on  January  1,  are  stored  in 
a  warehouse,  dock,  or  wharf,  whether  public  or  private,  and  which  are 
destined  for  shipment  to  a  final  destination  outside  this  state  and 
inventory  of  finished  goods  which  are  shipped  into  this  state  from 
outside  this  state  and  stored  for  transshipment  to  a  final  destination 
outside  this  state,  including  foreign  merchandise  in  transit.  The 
exemption  provided  for  in  this  paragraph  shall  be  for  a  period  not 
exceeding  12  months  from  the  date  such  property  is  stored  in  this 
state.  Such  period  shall  be  determined  based  on  application  of  a 
first-in,  first-out  method  of  accounting  for  the  inventory.  The  official 
books  and  records  of  the  warehouse,  dock,  or  wharf  where  such 
property  is  being  stored  shall  contain  a  full,  true,  and  accurate 
inventory  of  all  such  property,  including  the  date  of  the  receipt  of  the 
property,  the  date  of  the  withdrawal  of  the  property,  the  point  of 
origin  of  the  property,  and  the  point  of  final  destination  of  the  same, 
if  known.  The  official  books  and  records  of  any  such  warehouse,  dock, 
or  wharf,  whether  public  or  private,  pertaining  to  any  such  property 
for  which  a  freeport  exemption  has  been  claimed  shall  be  at  all  times 
open  to  the  inspection  of  all  taxing  authorities  of  this  state  and  of  any 
political  subdivision  of  this  state;  or 

(4)  Stock  in  trade  of  a  fulfillment  center  which,  on  January  1,  is 
stored  in  a  fulfillment  center  and  which  is  made  available  to  remote 
purchasers  who  may  make  such  purchases  by  electronic,  Internet, 
telephonic,  or  other  remote  means,  and  where  such  stock  in  trade  of 
a  fulfillment  center  will  be  shipped  from  the  fulfillment  center  and 
delivered  to  the  purchaser  at  a  location  other  than  the  location  of  the 
fulfillment  center.  The  exemption  provided  for  in  this  paragraph  shall 
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be  for  a  period  not  exceeding  12  months  from  the  date  such  property 
is  stored  in  this  state.  Such  period  shall  be  determined  based  on 
application  of  a  first-in,  first-out  method  of  accounting  for  the 
inventory.  The  official  books  and  records  of  the  fulfillment  center 
where  such  property  is  being  stored  shall  contain  a  full,  true,  and 
accurate  inventory  of  all  such  property,  including  the  date  of  the 
receipt  of  the  property  and  the  date  of  the  withdrawal  of  the  property. 
The  official  books  and  records  of  any  such  fulfillment  center  pertain¬ 
ing  to  any  such  property  for  which  a  freeport  exemption  has  been 
claimed  shall  be  at  all  times  open  to  the  inspection  of  all  taxing 
authorities  of  this  state  and  of  any  political  subdivision  of  this  state. 

(d)  Whenever  the  governing  authority  of  any  county  or  municipality 
wishes  to  exempt  such  tangible  property  from  ad  valorem  taxation,  as 
provided  in  this  Code  section,  the  governing  authority  thereof  shall 
notify  the  election  superintendent  of  such  political  subdivision,  and  it 
shall  be  the  duty  of  said  election  superintendent  to  issue  the  call  for  an 
election  for  the  purpose  of  submitting  to  the  electors  of  the  political 
subdivision  the  question  of  whether  such  exemption  shall  be  granted. 
The  referendum  ballot  shall  specify  as  separate  questions  the  type  or 
types  of  property  as  defined  in  this  Code  section  which  are  being 
proposed  to  be  exempted  from  taxation.  The  election  superintendent 
shall  issue  the  call  and  shall  conduct  the  election  on  a  date  and  in  the 
manner  authorized  under  Code  Section  21-2-540. 

(e)  The  governing  authority  of  any  county  or  municipality  wherein 
an  exemption  has  been  approved  by  the  voters  as  provided  in  this  Code 
section  may,  by  appropriate  resolution,  a  copy  of  which  shall  be 
immediately  transmitted  to  the  state  revenue  commissioner,  exempt 
from  taxation  20  percent,  40  percent,  60  percent,  80  percent,  or  all  of 
the  value  of  such  tangible  personal  property  as  defined  in  this  Code 
section;  provided,  however,  that  once  an  exemption  has  been  granted, 
no  reduction  in  the  percent  of  the  value  of  such  property  to  be  exempted 
may  be  made  until  and  unless  such  exemption  is  revoked  or  repealed  as 
provided  in  this  Code  section.  An  increase  in  the  percent  of  the  value  of 
the  property  to  be  exempted  may  be  accomplished  by  appropriate 
resolution  of  the  governing  authority  of  such  county  or  municipality, 
and  a  copy  thereof  shall  be  immediately  transmitted  to  the  state 
revenue  commissioner,  provided  that  such  increase  shall  be  in  incre¬ 
ments  of  20  percent,  40  percent,  60  percent,  or  80  percent  of  the  value 
of  such  tangible  personal  property  as  defined  in  this  Code  section, 
within  the  discretion  of  such  governing  authority. 

(f) (1)  If  more  than  one-half  of  the  votes  cast  on  such  question  are  in 
favor  of  such  exemption,  then  such  exemption  may  be  granted  by  the 
governing  authority  commencing  on  the  first  day  of  any  ensuing 
calendar  year;  otherwise,  such  exemption  may  not  be  granted.  This 


2018  Supp. 


81 


« 


48-5-48.2  REVENUE  AND  TAXATION  48-5-48.5 

paragraph  is  intended  to  clearly  provide  that  following  approval  of 
such  exemption  in  such  referendum,  such  exemption  may  be  granted 
on  the  first  day  of  any  calendar  year  following  the  year  in  which  such 
referendum  was  conducted.  This  paragraph  shall  not  be  construed  to 
imply  that  the  granting  of  such  exemption  could  not  previously  be 
delayed  to  any  such  calendar  year. 

(2)  Exemptions  may  only  be  revoked  by  a  referendum  election 
called  and  conducted  as  provided  in  this  Code  section,  provided  that 
the  call  for  such  referendum  shall  not  be  issued  within  five  years  from 
the  date  such  exemptions  were  first  granted  and,  if  the  results  of  said 
election  are  in  favor  of  the  revocation  of  such  exemptions,  then  such 
revocation  shall  be  effective  only  at  the  end  of  a  five-year  period  from 
the  date  of  such  referendum. 

(g)  Level  1  freeport  exemptions  effected  pursuant  to  this  Code 
section  may  be  granted  either  in  lieu  of  or  in  addition  to  level  2  freeport 
exemptions  under  Code  Section  48-5-48.6. 

(h)  The  commissioner  shall  by  regulation  adopt  uniform  procedures 
and  forms  for  the  use  of  local  officials  in  the  administration  of  this  Code 
section.  (Code  1981,  §  48-5-48.2,  enacted  by  Ga.  L.  1984,  p.  1058,  §  4; 
Ga.  L.  1992,  p.  2482,  §  2;  Ga.  L.  1996,  p.  926,  §  1;  Ga.  L.  1998,  p.  295, 
§  3;  Ga.  L.  1998,  p.  1120,  §  2;  Ga.  L.  2012,  p.  249,  §  2/HB  48;  Ga.  L. 
2013,  p.  83,  §  1/HB  304;  Ga.  L.  2016,  p.  731,  §  2/HB  935;  Ga.  L.  2017, 
p.  774,  §  48/HB  323;  Ga.  L.  2018,  p.  986,  §  2/HB  888.) 

The  2018  amendment,  effective  May  the  second  sentence;  deleted  “and”  at  the 
8,  2018,  in  paragraph  (c)(1),  inserted  “by  end  of  subparagraph  (c)(1)(B);  added 
the  taxpayer  or  the  taxpayer’s  designated  “and”  at  the  end  of  subparagraph  (c)(1)(C); 
agent”  in  the  middle  of  the  first  sentence  and  added  subparagraph  (c)(1)(D). 
and  inserted  “combined,”  in  the  middle  of 

48-5-48.5.  Level  2  freeport  exemption;  application;  filing;  re¬ 
newal. 

(a)  Any  person,  firm,  or  corporation  seeking  a  level  2  freeport 
exemption  from  ad  valorem  taxation  of  certain  tangible  personal 
property  inventory  when  such  exemption  has  been  authorized  by  the 
governing  authority  of  any  county  or  municipality  after  approval  of  the 
electors  of  such  county  or  municipality  pursuant  to  the  authority  of  the 
Constitution  of  Georgia  and  Code  Section  48-5-48.6  shall  file  a  written 
application  and  summary,  as  prescribed  by  the  department,  of  property 
with  the  county  board  of  tax  assessors  on  forms  furnished  by  such 
board.  Such  application  shall  be  filed  in  the  year  in  which  exemption 
from  taxation  is  sought  no  later  than  the  date  on  which  the  tax  receiver 
or  tax  commissioner  of  the  county  in  which  the  property  is  located  closes 
the  books  for  the  return  of  taxes. 
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(b)  The  application  for  the  level  2  freeport  exemption  shall  provide 
for  a  summary,  as  prescribed  by  the  department,  of  the  inventory  of 
finished  goods  held  by  one  in  the  business  of  making  sales  of  such  goods 
in  this  state. 

(c) (1)  For  purposes  of  this  subsection,  the  term  “file  properly”  shall 
mean  and  include  the  timely  filing  of  the  application  and  complete 
summary,  as  prescribed  by  the  department,  of  the  inventory  for  which 
exemption  is  sought  on  or  before  the  due  date  specified  in  subsection 
(a)  of  this  Code  section.  Any  clerical  error,  including,  but  not  limited 
to,  a  typographical  error,  scrivener’s  error,  or  any  unintentional 
immaterial  error  or  omission  in  the  application  shall  not  be  construed 
as  a  failure  to  file  properly. 

(2)  The  failure  to  file  properly  the  application  and  summary,  as 
prescribed  by  the  department,  shall  constitute  a  waiver  of  the 
exemption  on  the  part  of  the  person,  firm,  or  corporation  failing  to 
make  the  application  for  such  exemption  for  that  year  as  follows: 

(A)  The  failure  to  report  any  inventory  for  which  such  exemption 
is  sought  in  the  summary,  as  prescribed  by  the  department, 
provided  for  in  the  application  shall  constitute  a  waiver  of  the 
exemption  on  the  part  of  the  person,  firm,  or  corporation  failing  to 
so  report  for  that  taxable  year  in  an  amount  equal  to  the  difference 
between  fair  market  value  of  the  inventory  as  reported  and  the  fair 
market  value  finally  determined  to  be  applicable  to  the  inventory 
for  which  the  exemption  is  sought;  and 

(B)  The  failure  to  file  timely  such  application  and  summary,  as 
prescribed  by  the  department,  shall  constitute  a  waiver  of  the 
exemption  until  the  first  day  of  the  month  following  the  month  such 
application  and  summary,  as  prescribed  by  the  department,  are 
filed  properly  with  the  county  tax  assessor;  provided,  however,  that 
unless  the  application  and  schedule  are  filed  on  or  before  June  1  of 
such  year,  the  exemption  shall  be  waived  for  that  entire  year. 

(d)  Upon  receiving  the  application  required  by  this  Code  section,  the 
county  board  of  tax  assessors  shall  determine  the  eligibility  of  all  types 
of  tangible  personal  property  listed  on  the  application.  If  any  property 
has  been  listed  which  the  board  believes  is  not  eligible  for  the  exemp¬ 
tion,  the  board  shall  issue  a  letter  notifying  the  applicant  that  all  or  a 
portion  of  the  application  has  been  denied.  The  denial  letter  shall  list 
the  type  and  total  fair  market  value  of  all  property  listed  on  the 
application  for  which  the  exemption  has  been  approved  and  the  type 
and  total  fair  market  value  of  all  property  listed  on  the  application  for 
which  the  exemption  has  been  denied.  The  applicant  shall  have  the 
right  to  appeal  from  the  denial  of  the  exemption  for  any  property  listed, 
and  such  appeal  shall  proceed  as  provided  in  Code  Section  48-5-311. 
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Except  as  otherwise  provided  in  subparagraph  (c)(2)(A)  of  this  Code 
section,  the  county  board  of  assessors  shall  not  send  a  second  letter  of 
notification  denying  the  exemption  of  all  or  a  portion  of  such  property 
listed  on  the  application  on  new  grounds  that  could  and  should  have 
been  discerned  at  the  time  the  initial  denial  letter  was  issued. 

(e)  If  the  level  2  freeport  exemption  has  been  granted  to  a  taxpayer 
for  a  taxable  year,  the  county  board  of  tax  assessors  shall  issue  a  notice 
of  renewal  to  the  taxpayer  for  the  immediately  following  taxable  year. 
Such  notice  of  renewal  shall  be  issued  not  later  than  January  15  of  such 
immediately  following  taxable  year  to  facilitate  the  filing  of  a  timely 
application  and  summary,  as  prescribed  by  the  department,  by  the 
taxpayer  for  such  taxable  year.  (Code  1981,  §  48-5-48.5,  enacted  by  Ga. 
L.  2012,  p.  249,  §  3/HB  48;  Ga.  L.  2018,  p.  986,  §  3/HB  888.) 

The  2018  amendment,  effective  May  throughout  this  Code  section;  and  added 
8,  2018,  substituted  “summary,  as  pre-  the  last  sentence  of  paragraph  (c)(1). 
scribed  by  the  department,”  for  “schedule” 

48-5-48.7.  Determination  of  timely  filing;  recourse  for  improper 
determinations. 

(a)  Any  document  required  to  be  filed  under  Code  Section  48-5-48.1 
or  48-5-48.5  shall  be  considered  properly  and  timely  filed  if  the  postal 
date  on  the  mailed  document,  whether  metered  or  stamped,  is  on  or 
before  the  date  on  which  the  tax  receiver  or  tax  commissioner  of  the 
county  in  which  the  property  is  located  closes  the  book  for  the  return  of 
taxes. 

(b)  Any  document  properly  and  timely  filed  pursuant  to  subsection 
(a)  of  this  Code  section  and  incorrectly  determined  to  be  untimely  filed, 
upon  sufficient  proof  thereof,  shall  entitle  the  applicant  to  a  credit 
against  future  ad  valorem  assessments  from  the  county  which  improp¬ 
erly  denied  the  applicant  the  exemption  under  Code  Section  48-5-48.1 
or  48-5-48.5.  (Code  1981,  §  48-5-48.7,  enacted  by  Ga.  L.  2018,  p.  986, 
§  4/HB  888.) 

Effective  date.  —  This  Code  section 
became  effective  May  8,  2018. 

48-5-52.1.  Exemption  from  ad  valorem  taxation  for  state, 
county,  municipal,  and  school  purposes  of  home¬ 
steads  of  unremarried  surviving  spouses  of  U.S. 
servicemembers  killed  in  action. 

Cross  references.  —  Gold  Star  license 
plates,  §  40-2-85.3. 
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ARTICLE  5 

UNIFORM  PROPERTY  TAX  ADMINISTRATION  AND 

EQUALIZATION 

Part  2 

County  Boards  of  Tax  Assessors 

48-5-299.  Ascertainment  of  taxable  property;  assessments 
against  unreturned  personal  property;  penalty  for 
unreturned  property;  changing  real  property  values 
established  by  appeal  in  prior  year  or  stipulated  by 
agreement. 


JUDICIAL  DECISIONS 

Cited  in  Hall  County  Bd.  of  Tax  Asses¬ 
sors  v.  Westrec  Props.,  303  Ga.  69,  809 
S.E.2d  780  (2018). 

48-5-306.  Annual  notice  of  current  assessment;  contents;  post¬ 
ing  notice;  new  assessment  description. 

(a)  Method  of  giving  annual  notice  of  current  assessment  to 
taxpayer.  Each  county  board  of  tax  assessors  may  meet  at  any  time  to 
receive  and  inspect  the  tax  returns  to  be  laid  before  it  by  the  tax 
receiver  or  tax  commissioner.  The  board  shall  examine  all  the  returns  of 
both  real  and  personal  property  of  each  taxpayer,  and  if  in  the  opinion 
of  the  board  any  taxpayer  has  omitted  from  such  taxpayer’s  returns  any 
property  that  should  be  returned  or  has  failed  to  return  any  of  such 
taxpayer’s  property  at  its  fair  market  value,  the  board  shall  correct  the 
returns,  assess  and  fix  the  fair  market  value  to  be  placed  on  the 
property,  make  a  note  of  such  assessment  and  valuation,  and  attach  the 
note  to  the  returns.  The  board  shall  see  that  all  taxable  property  within 
the  county  is  assessed  and  returned  at  its  fair  market  value  and  that 
fair  market  values  as  between  the  individual  taxpayers  are  fairly  and 
justly  equalized  so  that  each  taxpayer  shall  pay  as  nearly  as  possible 
only  such  taxpayer’s  proportionate  share  of  taxes.  The  board  shall  give 
annual  notice  to  the  taxpayer  of  the  current  assessment  of  taxable  real 
property.  When  any  corrections  or  changes,  including  valuation  in¬ 
creases  or  decreases,  or  equalizations  have  been  made  by  the  board  to 
personal  property  tax  returns,  the  board  shall  give  written  notice  to  the 
taxpayer  of  any  such  changes  made  in  such  taxpayer’s  returns.  The 
annual  notice  may  be  given  personally  by  leaving  the  notice  at  the 
taxpayer’s  dwelling  house,  usual  place  of  abode,  or  place  of  business 
with  some  person  of  suitable  age  and  discretion  residing  or  employed  in 
the  house,  abode,  or  business,  or  by  sending  the  notice  through  the 
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United  States  mail  as  first-class  mail  to  the  taxpayer’s  last  known 
address.  The  taxpayer  may  elect  in  writing  to  receive  all  such  notices 
required  under  this  Code  section  by  electronic  transmission  if  electronic 
transmission  is  made  available  by  the  county  board  of  tax  assessors. 
When  notice  is  given  by  mail,  the  county  board  of  tax  assessors’  return 
address  shall  appear  in  the  upper  left  corner  of  the  face  of  the  mailing 
envelope  and  with  the  United  States  Postal  Service  endorsement 
“Return  Service  Requested”  and  the  words  “Official  Tax  Matter”  clearly 
printed  in  boldface  type  in  a  location  which  meets  United  States  Postal 
Service  regulations. 

(b)  Contents  of  notice. 

(1)  The  annual  notice  of  current  assessment  required  to  be  given 
by  the  county  board  of  tax  assessors  under  subsection  (a)  of  this  Code 
section  shall  be  dated  and  shall  contain  the  name  and  last  known 
address  of  the  taxpayer.  The  annual  notice  shall  conform  with  the 
state-wide  uniform  assessment  notice  which  shall  be  established  by 
the  commissioner  by  rule  and  regulation  and  shall  contain: 

(A)  The  amount  of  the  previous  assessment; 

(B)  The  amount  of  the  current  assessment; 

(C)  The  year  for  which  the  new  assessment  is  applicable; 

(D)  A  brief  description  of  the  assessed  property  broken  down  into 
real  and  personal  property  classifications; 

(E)  The  fair  market  value  of  property  of  the  taxpayer  subject  to 
taxation  and  the  assessed  value  of  the  taxpayer’s  property  subject 
to  taxation  after  being  reduced; 

(F)  The  name,  phone  number,  and  contact  information  of  the 
person  in  the  assessors’  office  who  is  administratively  responsible 
for  the  handling  of  the  appeal  and  who  the  taxpayer  may  contact  if 
the  taxpayer  has  questions  about  the  reasons  for  the  assessment 
change  or  the  appeals  process; 

(G)  If  available,  the  website  address  of  the  office  of  the  county 
board  of  tax  assessors;  and 

(H)  A  statement  that  all  documents  and  records  used  to  deter¬ 
mine  the  current  value  are  available  upon  request. 

(2) (A)  In  addition  to  the  items  required  under  paragraph  (1)  of  this 
subsection,  the  notice  shall  contain  a  statement  of  the  taxpayer’s 
right  to  an  appeal  and  an  estimate  of  the  current  year’s  taxes  for  all 
levying  authorities  which  shall  be  in  substantially  the  following 
form: 

“The  amount  of  your  ad  valorem  tax  bill  for  this  year  will  be  based 
on  the  appraised  and  assessed  values  specified  in  this  notice.  You 
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have  the  right  to  appeal  these  values  to  the  county  board  of  tax 
assessors.  At  the  time  of  filing  your  appeal  you  must  select  one  of 
the  following  options: 

(i)  An  appeal  to  the  county  board  of  equalization  with  appeal 
to  the  superior  court; 

(ii)  To  arbitration  without  an  appeal  to  the  superior  court;  or 

(iii)  For  a  parcel  of  nonhomestead  property  with  a  fair  market 
value  in  excess  of  $500,000.00  as  shown  on  the  taxpayer’s  annual 
notice  of  current  assessment  under  this  Code  section,  or  for  one 
or  more  account  numbers  of  wireless  property  as  defined  in 
subparagraph  (e.l)(l)(B)  of  Code  Section  48-5-311  with  an  aggre¬ 
gate  fair  market  value  in  excess  of  $500,000.00  as  shown  on  the 
taxpayer’s  annual  notice  of  current  assessment  under  this  Code 
section,  to  a  hearing  officer  with  appeal  to  the  superior  court. 

If  you  wish  to  file  an  appeal,  you  must  do  so  in  writing  no  later  than 
45  days  after  the  date  of  this  notice.  If  you  do  not  file  an  appeal  by 
this  date,  your  right  to  file  an  appeal  will  be  lost.  For  further 
information  on  the  proper  method  for  filing  an  appeal,  you  may 
contact  the  county  board  of  tax  assessors  which  is  located  at:  (insert 
address)  and  which  may  be  contacted  by  telephone  at:  (insert 
telephone  number).” 

(B)  The  notice  shall  also  contain  the  following  statements  in  bold 
print: 

“The  estimate  of  your  ad  valorem  tax  bill  for  the  current  year  is 
based  on  the  previous  or  most  applicable  year’s  millage  rate  and 
the  fair  market  value  contained  in  this  notice.  The  actual  tax  bill 
you  receive  may  be  more  or  less  than  this  estimate.  This  estimate 
may  not  include  all  eligible  exemptions.” 

(3)  The  annual  notice  required  under  this  Code  section  shall  be 
mailed  no  later  than  July  1;  provided,  however,  that  the  annual  notice 
required  under  this  Code  section  may  be  sent  later  than  July  1  for  the 
purpose  of  notifying  property  owners  of  corrections  and  mapping 
changes. 

(c)  Posting  notice  on  certain  conditions.  In  all  cases  where  a 
notice  is  required  to  be  given  to  a  taxpayer  under  subsection  (a)  of  this 
Code  section,  if  the  notice  is  not  given  to  the  taxpayer  personally  or  if 
the  notice  is  mailed  but  returned  undelivered  to  the  county  board  of  tax 
assessors,  then  a  notice  shall  be  posted  in  front  of  the  courthouse  door 
or  shall  be  posted  on  the  website  of  the  office  of  the  county  board  of  tax 
assessors  for  a  period  of  30  days.  Each  posted  notice  shall  contain  the 
name  of  the  owner  liable  to  taxation,  if  known,  or,  if  the  owner  is 
unknown,  a  brief  description  of  the  property  together  with  a  statement 
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that  the  assessment  has  been  made  or  the  return  changed  or  altered,  as 
the  case  may  be,  and  the  notice  need  not  contain  any  other  information. 
The  judge  of  the  probate  court  of  the  county  shall  make  a  certificate  as 
to  the  posting  of  the  notice.  Each  certificate  shall  be  signed  by  the  judge 
and  shall  be  recorded  by  the  county  board  of  tax  assessors  in  a  book 
kept  for  that  purpose.  A  certified  copy  of  the  certificate  of  the  judge  duly 
authenticated  by  the  secretary  of  the  board  shall  constitute  prima-facie 
evidence  of  the  posting  of  the  notice  as  required  by  law. 

(d)  Records  and  information  availability.  Notwithstanding  the 
provisions  of  Code  Section  50-18-71,  in  the  case  of  all  public  records  and 
information  of  the  county  board  of  tax  assessors  pertaining  to  the 
appraisal  and  assessment  of  real  property: 

(1)  The  taxpayer  may  request,  and  the  county  board  of  tax  asses¬ 
sors  shall  provide  within  ten  business  days,  copies  of  such  public 
records  and  information,  including,  but  not  limited  to,  a  description  of 
the  methodology  used  by  the  board  of  tax  assessors  in  setting  the 
property’s  fair  market  value,  all  documents  reviewed  in  making  the 
assessment,  the  address  and  parcel  identification  number  of  all  real 
property  utilized  as  qualified  comparable  properties,  and  all  factors 
considered  in  establishing  the  new  assessment,  at  a  uniform  copying 
fee  not  to  exceed  250  per  page; 

(2)  No  additional  charges  or  fees  may  be  collected  from  the 
taxpayer  for  reasonable  search,  retrieval,  or  other  administrative 
costs  associated  with  providing  such  public  records  and  information; 
and 

(3) (A)  The  superior  courts  of  this  state  shall  have  jurisdiction  in 
law  and  in  equity  to  entertain  actions  against  the  board  of  tax 
assessors  to  enforce  compliance  with  the  provisions  of  this  subsec¬ 
tion. 

(B)  In  any  action  brought  to  enforce  the  provisions  of  this 
subsection  in  which  the  court  determines  that  either  party  acted 
without  substantial  justification  either  in  not  complying  with  this 
subsection  or  in  instituting  the  litigation,  the  court  shall,  unless  it 
finds  that  special  circumstances  exist,  assess  in  favor  of  the 
complaining  party  reasonable  attorney’s  fees  and  other  litigation 
costs  reasonably  incurred.  Whether  the  position  of  the  complaining 
party  was  substantially  justified  shall  be  determined  on  the  basis 
of  the  record  as  a  whole  which  is  made  in  the  proceeding  for  which 
fees  and  other  expenses  are  sought. 

(e)  Description  of  current  assessment.  The  notice  required  by 
this  Code  section  shall  be  accompanied  by  a  simple,  nontechnical 
description  of  the  basis  for  the  current  assessment. 

(f)  Rules  and  regulations.  The  commissioner  shall  promulgate 
such  rules  and  regulations  as  may  be  necessary  for  the  administration 
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of  this  Code  section.  (Ga.  L.  1913,  p.  123,  §  6;  Code  1933,  §  92-6911;  Ga. 
L.  1937,  p.517,  §  2;  Ga.  L.  1970,  p.  580,  §  1;  Ga.  L.  1971,  p.  33,  §  1;  Ga. 
L.  1972,  p.  1114,  §  5;  Ga.  L.  1974,  p.  609,  §  1;  Ga.  L.  1975,  p.  1083,  §  2; 
Ga.  L.  1976,  p.  518,  §  2;  Code  1933,  §  91A-1448,  enacted  by  Ga.  L. 
1978,  p.  309,  §  2;  Ga.  L.  1985,  p.  1262,  §  2;  Ga.  L.  1994,  p.  1823,  §  1; 
Ga.  L.  1999,  p.  1043,  §  2;  Ga.  L.  1999,  p.  1212,  §  1;  Ga.  L.  2009,  p.  27, 
§  4/SB  55;  Ga.  L.  2009,  p.  216,  §  2C/SB  240;  Ga.  L.  2010,  p.  1104, 
§  1-1/SB  346;  Ga.  L.  2015,  p.  1219,  §  14/HB  202;  Ga.  L.  2017,  p.  774, 
§  48/HB  323;  Ga.  L.  2018,  p.  162,  §  1/HB  374.) 

The  2018  amendment,  effective  July  current  assessment  under  this  Code  sec- 
1,  2018,  substituted  “$500,000.00  as  tion”  for  “$750,000.00”  twice  in  division 
shown  on  the  taxpayer’s  annual  notice  of  (b)(2)(A)(iii). 

48-5-311.  Creation  of  county  boards  of  equalization;  duties; 
review  of  assessments;  appeals. 

(a)  Definition. 

As  used  in  this  Code  section,  the  term  “appeal  administrator”  means 
the  clerk  of  the  superior  court. 

(a.l)  Appeal  administrator. 

(1)  The  appeal  administrator  is  vested  with  administrative  author¬ 
ity  in  all  other  matters  governing  the  conduct  and  business  of  the 
boards  of  equalization  so  as  to  provide  oversight  and  supervision  of 
such  boards. 

(2)  It  shall  be  the  duty  of  the  appeal  administrator  to  receive  any 
complaint  filed  with  respect  to  the  official  actions  of  any  member  of  a 
county  board  of  equalization  regarding  technical  competency,  compli¬ 
ance  with  state  law  and  regulations,  or  rude  or  unprofessional 
conduct  or  behavior  toward  any  member  of  the  public  and  to  forward 
such  complaint  to  the  grand  jury  for  investigation.  Following  an 
investigation,  the  grand  jury  shall  issue  a  written  report  of  its 
findings,  which  shall  include  such  evaluations,  judgments,  and  rec¬ 
ommendations  as  it  deems  appropriate.  The  findings  of  the  report 
may  be  grounds  for  removal  of  a  member  of  the  board  of  equalization 
by  the  grand  jury  for  failure  to  perform  the  duties  required  under  this 
Code  section. 

(a.2)  Establishment  of  boards  of  equalization. 

(1)  Except  as  otherwise  provided  in  this  subsection,  there  is 
established  in  each  county  of  this  state  a  county  board  of  equalization 
to  consist  of  three  members  and  three  alternate  members  appointed 
in  the  manner  and  for  the  term  set  forth  in  this  Code  section.  In  those 
counties  having  more  than  10,000  parcels  of  real  property,  the  county 
governing  authority,  by  appropriate  resolution  adopted  on  or  before 
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November  1  of  each  year,  may  elect  to  have  selected  one  additional 
county  board  of  equalization  for  each  10,000  parcels  of  real  property 
in  the  county  or  for  any  part  of  a  number  of  parcels  in  the  county 
exceeding  10,000  parcels. 

(1.1)  The  grand  jury  shall  be  authorized  to  conduct  a  hearing 
following  its  receipt  of  the  report  of  the  appeal  administrator  under 
paragraph  (2)  of  subsection  (a.l)  of  this  Code  section  and  to  remove 
one  or  more  members  of  the  board  of  equalization  for  failure  to 
perform  the  duties  required  under  this  Code  section. 

(2)  Notwithstanding  any  part  of  this  subsection  to  the  contrary,  at 
any  time  the  governing  authority  of  a  county  makes  a  request  to  the 
grand  jury  of  the  county  for  additional  alternate  members  of  boards 
of  equalization,  the  grand  jury  shall  appoint  the  number  of  alternate 
members  so  requested  to  each  board  of  equalization,  such  number  not 
to  exceed  a  maximum  of  21  alternate  members  for  each  of  the  boards. 
The  alternate  members  of  the  boards  shall  be  duly  qualified  and 
authorized  to  serve  on  any  of  the  boards  of  equalization  of  the  county. 
The  members  of  each  board  of  equalization  may  designate  a  chair¬ 
person  and  two  vice  chairpersons  of  each  such  board  of  equalization. 
The  appeal  administrator  shall  have  administrative  authority  in  all 
matters  governing  the  conduct  and  business  of  the  boards  of  equal¬ 
ization  so  as  to  provide  oversight  and  supervision  of  such  boards  and 
scheduling  of  appeals.  Any  combination  of  members  or  alternate 
members  of  any  such  board  of  equalization  of  the  county  shall  be 
competent  to  exercise  the  power  and  authority  of  the  board.  Any 
person  designated  as  an  alternate  member  of  any  such  board  of 
equalization  of  the  county  shall  be  competent  to  serve  in  such 
capacity  as  provided  in  this  Code  section  upon  appointment  and 
taking  of  oath. 

(3)  Notwithstanding  any  provision  of  this  subsection  to  the  con¬ 
trary,  in  any  county  of  this  state  having  a  population  of  400,000  or 
more  according  to  the  United  States  decennial  census  of  1990  or  any 
future  such  census,  the  governing  authority  of  the  county,  by  appro¬ 
priate  resolution  adopted  on  or  before  November  1  of  each  year,  may 
elect  to  have  selected  one  additional  county  board  of  equalization  for 
each  10,000  parcels  of  real  property  in  the  county  or  for  any  part  of  a 
number  of  parcels  in  the  county  exceeding  10,000  parcels.  In  addition 
to  the  foregoing,  any  two  members  of  a  county  board  of  equalization 
of  the  county  may  decide  an  appeal  from  an  assessment,  notwith¬ 
standing  any  other  provisions  of  this  Code  section.  The  decision  shall 
be  in  writing  and  signed  by  at  least  two  members  of  the  board  of 
equalization;  and,  except  for  the  number  of  members  necessary  to 
decide  an  appeal,  the  decision  shall  conform  to  the  requirements  of 
this  Code  section. 
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(4)  The  governing  authorities  of  two  or  more  counties  may  by 
intergovernmental  agreement  establish  regional  boards  of  equaliza¬ 
tion  for  such  counties  which  shall  operate  in  the  same  manner  and  be 
subject  to  all  of  the  requirements  of  this  Code  section  specified  for 
county  boards  of  equalization.  The  intergovernmental  agreement 
shall  specify  the  manner  in  which  the  members  of  the  regional  board 
shall  be  appointed  by  the  grand  jury  of  each  of  the  counties,  shall 
specify  which  appeal  administrator  shall  have  oversight  over  and 
supervision  of  such  regional  board,  and  shall  provide  for  funding  from 
each  participating  county  for  the  operations  of  the  appeal  adminis¬ 
trator  as  required  by  subparagraph  (d)(4)(C.l)  of  this  Code  section. 
All  hearings  and  appeals  before  a  regional  board  shall  be  conducted 
in  the  county  in  which  the  property  which  is  the  subject  of  the  hearing 
or  appeal  is  located. 

(b)  Qualifications  of  board  of  equalization  members. 

(1)  Each  person  who  is,  in  the  judgment  of  the  appointing  grand 
jury,  qualified  and  competent  to  serve  as  a  grand  juror,  who  is  the 
owner  of  real  property  located  in  the  county  where  such  person  is 
appointed  to  serve,  or,  in  the  case  of  a  regional  board  of  equalization, 
is  the  owner  of  real  property  located  in  any  county  in  the  region 
where  such  person  is  appointed  to  serve,  and  who  is  at  least  a  high 
school  graduate  shall  be  qualified,  competent,  and  compellable  to 
serve  as  a  member  or  alternate  member  of  the  county  board  of 
equalization.  No  member  of  the  governing  authority  of  a  county, 
municipality,  or  consolidated  government;  member  of  a  county  or 
independent  board  of  education;  member  of  the  county  board  of  tax 
assessors;  employee  of  the  county  board  of  tax  assessors;  or  county 
tax  appraiser  shall  be  competent  to  serve  as  a  member  or  alternate 
member  of  the  county  board  of  equalization. 

(2) (A)  Each  person  seeking  to  be  appointed  as  a  member  or 
alternate  member  of  a  county  board  of  equalization  shall,  not  later 
than  immediately  prior  to  the  time  of  his  or  her  appointment  under 
subsection  (c)  of  this  Code  section,  file  with  the  clerk  of  the  superior 
court  a  uniform  application  form  which  shall  be  a  public  record. 
The  Council  of  Superior  Court  Clerks  of  Georgia  created  under 
Code  Section  15-6-50.2  shall  design  the  form  which  indicates  the 
applicant’s  education,  employment  background,  experience,  and 
qualifications  for  such  appointment. 

(B)(i)  Within  the  first  year  after  a  member’s  initial  appointment 
to  the  board  of  equalization,  each  member  shall  satisfactorily 
complete  not  less  than  40  hours  of  instruction  in  appraisal  and 
equalization  processes  and  procedures,  as  prepared  and  required 
by  the  commissioner  pursuant  to  Code  Section  48-5-13. 

(ii)  On  or  after  January  1,  2016,  following  the  completion  of 
each  term  of  office,  a  member  shall,  within  the  first  year  of 
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appointment  to  the  subsequent  term  of  office,  complete  satisfac¬ 
torily  not  less  than  20  hours  of  instruction  in  appraisal  and 
equalization  processes  and  procedures,  as  prepared  and  required 
by  the  commissioner  for  newly  appointed  members. 

(iii)  No  person  shall  be  eligible  to  hear  an  appeal  as  a  member 
of  a  board  of  equalization  unless,  prior  to  hearing  such  appeal, 
such  person  shall  satisfactorily  complete  the  20  hours  of  instruc¬ 
tion  in  appraisal  and  equalization  processes  and  procedures 
required  under  the  applicable  provisions  of  division  (i)  or  (ii)  of 
this  subparagraph. 

(iv)  The  failure  of  any  member  to  fulfill  the  requirements  of 
the  applicable  provisions  of  division  (i)  or  (ii)  of  this  subpara¬ 
graph  shall  render  such  member  ineligible  to  serve  on  the  board; 
and  the  vacancy  created  thereby  shall  be  filled  in  the  same 
manner  as  other  vacancies  on  the  board  are  filled. 

(C)(i)  Any  person  appointed  to  a  board  of  equalization  shall  be 
required  to  complete  annually  a  continuing  education  require¬ 
ment  of  at  least  eight  hours  of  instruction  in  appraisal  and 
equalization  procedures,  as  prepared  and  required  by  the  com¬ 
missioner  pursuant  to  Code  Section  48-5-13. 

(ii)  The  failure  of  any  member  to  fulfill  the  requirements  of 
division  (i)  of  this  subparagraph  shall  render  such  member 
ineligible  to  serve  on  the  board;  and  the  vacancy  created  thereby 
shall  be  filled  in  the  same  manner  as  other  vacancies  on  the 
board  are  filled. 

(c)  Appointment  of  board  of  equalization  members. 

(1)  Except  as  provided  in  paragraph  (2)  of  this  subsection,  each 
member  and  alternate  member  of  the  county  board  of  equalization 
shall  be  appointed  for  a  term  of  three  calendar  years  next  succeeding 
the  date  of  such  member  or  such  alternate  member’s  selection.  Each 
term  shall  begin  on  January  1. 

(2)  The  grand  jury  in  each  county  at  any  term  of  court  preceding 
November  1  of  1991  shall  select  three  persons  who  are  otherwise 
qualified  to  serve  as  members  of  the  county  board  of  equalization  and 
shall  also  select  three  persons  who  are  otherwise  qualified  to  serve  as 
alternate  members  of  the  county  board  of  equalization.  The  three 
individuals  selected  as  alternates  shall  be  designated  as  alternate  one, 
alternate  two,  and  alternate  three,  with  the  most  recent  appointee 
being  alternate  number  three,  the  next  most  recent  appointee  being 
alternate  number  two,  and  the  most  senior  appointee  being  alternate 
number  one.  One  member  and  one  alternate  shall  be  appointed  for 
terms  of  one  year,  one  member  and  one  alternate  shall  be  appointed  for 
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two  years,  and  one  member  and  one  alternate  shall  be  appointed  for 
three  years.  Each  year  thereafter,  the  grand  jury  of  each  county  shall 
select  one  member  and  one  alternate  for  three-year  terms. 

(3)  If  a  vacancy  occurs  on  the  county  board  of  equalization,  the 
individual  designated  as  alternate  one  shall  then  serve  as  a  member 
of  the  board  of  equalization  for  the  unexpired  term.  If  a  vacancy 
occurs  among  the  alternate  members,  the  grand  jury  then  in  session 
or  the  next  grand  jury  shall  select  an  individual  who  is  otherwise 
qualified  to  serve  as  an  alternate  member  of  the  county  board  of 
equalization  for  the  unexpired  term.  The  individual  so  selected  shall 
become  alternate  member  three,  and  the  other  two  alternates  shall 
be  redesignated  appropriately. 

(4)  Within  five  days  after  the  names  of  the  members  and  alternate 
members  of  the  county  board  or  boards  of  equalization  have  been 
selected,  the  clerk  of  the  superior  court  shall  cause  such  appointees  to 
appear  before  the  clerk  of  the  superior  court  for  the  purpose  of  taking 
and  executing  in  writing  the  oath  of  office.  The  clerk  of  the  superior 
court  may  utilize  any  means  necessary  for  such  purpose,  including,  but 
not  limited  to,  telephonic  or  other  communication,  regular  first-class 
mail,  or  issuance  of  and  delivery  to  the  sheriff  or  deputy  sheriff  a 
precept  containing  the  names  of  the  persons  so  selected.  Within  ten 
days  of  receiving  the  precept,  the  sheriff  or  deputy  sheriff  shall  cause 
the  persons  whose  names  are  written  on  the  precept  to  be  served 
personally  or  by  leaving  the  summons  at  their  place  of  residence.  The 
summons  shall  direct  the  persons  named  on  the  summons  to  appear 
before  the  clerk  of  the  superior  court  on  a  date  specified  in  the 
summons,  which  date  shall  not  be  later  than  December  15. 

(5)  Each  member  and  alternate  member  of  the  county  board  of 
equalization,  on  the  date  prescribed  for  appearance  before  the  clerk  of 
the  superior  court  and  before  entering  on  the  discharge  of  such 
member  and  alternate  member’s  duties,  shall  take  and  execute  in 
writing  before  the  clerk  of  the  superior  court  the  following  oath: 

“I,  _ ,  agree  to  serve  as  a  member  of  the  board  of 

equalization  of  the  County  of _ _ _ and  will  decide  any 

issue  put  before  me  without  favor  or  affection  to  any  party  and 
without  prejudice  for  or  against  any  party.  I  will  follow  and  apply  the 
laws  of  this  state.  I  also  agree  not  to  discuss  any  case  or  any  issue 
with  any  person  other  than  members  of  the  board  of  equalization 
except  at  any  appeal  hearing.  I  shall  faithfully  and  impartially 
discharge  my  duties  in  accordance  with  the  Constitution  and  laws  of 
this  state,  to  the  best  of  my  skill  and  knowledge.  So  help  me  God. 


Signature  of  member  or  alternate  member” 
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In  addition  to  the  oath  of  office  prescribed  in  this  paragraph,  the 
presiding  or  chief  judge  of  the  superior  court  or  the  appeal  adminis¬ 
trator  shall  charge  each  member  and  alternate  member  of  the  county 
board  of  equalization  with  the  law  and  duties  relating  to  such  office. 

(d)  Duties  and  powers  of  board  of  equalization  members. 

(1)  The  county  board  of  equalization  shall  hear  and  determine 
appeals  from  assessments  and  denials  of  homestead  exemptions  as 
provided  in  subsection  (e)  of  this  Code  section. 

(2)  If,  in  the  course  of  determining  an  appeal,  the  county  board  of 
equalization  finds  reason  to  believe  that  the  property  involved  in  an 
appeal  or  the  class  of  property  in  which  is  included  the  property 
involved  in  an  appeal  is  not  uniformly  assessed  with  other  property 
included  in  the  digest,  the  board  shall  request  the  respective  parties 
to  the  appeal  to  present  relevant  information  with  respect  to  that 
question.  If  the  board  determines  that  uniformity  is  not  present,  the 
board  may  order  the  county  board  of  tax  assessors  to  take  such  action 
as  is  necessary  to  obtain  uniformity,  except  that,  when  a  question  of 
county-wide  uniformity  is  considered  by  the  board,  the  board  may 
recommend  a  partial  or  total  county-wide  revaluation  only  upon  a 
determination  by  a  majority  of  all  the  members  of  the  board  that  the 
clear  and  convincing  weight  of  the  evidence  requires  such  action.  The 
board  of  equalization  may  act  pursuant  to  this  paragraph  whether  or 
not  the  appellant  has  raised  the  issue  of  uniformity. 

(3)  The  board  shall  establish  procedures  which  comply  strictly 
with  the  regulations  promulgated  by  the  commissioner  pursuant  to 
subparagraph  (e)(1)(D)  of  this  Code  section  for  the  conducting  of 
appeals  before  the  board.  The  procedures  shall  be  entered  into  the 
minutes  of  the  board,  and  a  copy  of  the  procedures  shall  be  made 
available  to  any  individual  upon  request. 

(4) (A)  The  appeal  administrator  shall  have  oversight  over  and 
supervision  of  all  boards  of  equalization  of  the  county  and  hearing 
officers.  This  oversight  and  supervision  shall  include,  but  not  be 
limited  to,  requiring  appointment  of  members  of  county  boards  of 
equalization  by  the  grand  jury;  giving  the  notice  of  the  appointment 
of  members  and  alternates  of  the  county  board  of  equalization  by 
the  county  grand  jury  as  required  by  Code  Section  15-12-81; 
collecting  the  names  of  possible  appointees;  collecting  information 
from  possible  appointees  as  to  their  qualifications;  presenting  the 
names  of  the  possible  appointees  to  the  county  grand  jury;  process¬ 
ing  the  appointments  as  required  by  paragraph  (4)  of  subsection  (c) 


94 


2018  Supp. 


48-5-311 


AD  VALOREM  TAXATION  OF  PROPERTY 


48-5-311 


of  this  Code  section,  including  administering  the  oath  of  office  to 
the  newly  appointed  members  and  alternates  of  the  county  board  of 
equalization  as  required  by  paragraph  (5)  of  such  subsection; 
instructing  the  newly  appointed  members  and  alternates  as  to  the 
training  they  must  receive  and  the  operations  of  the  county  board 
of  equalization;  presenting  to  the  grand  jury  of  the  county  the 
names  of  possible  appointees  to  fill  vacancies  as  provided  in 
paragraph  (3)  of  such  subsection;  maintaining  a  roster  of  board 
members  and  alternates,  maintaining  a  record  showing  that  the 
board  members  and  alternates  completed  training,  keeping  atten¬ 
dance  records  of  board  members  and  alternates  for  the  purpose  of 
payment  for  service,  and  maintaining  the  uniform  application 
forms  and  keeping  a  record  of  the  appointment  dates  of  board 
members  and  alternates  and  their  terms  in  office;  and  informing 
the  county  board  of  equalization  that  it  must  establish  by  regula¬ 
tion  procedures  for  conducting  appeals  before  the  board  as  required 
by  paragraph  (3)  of  this  subsection.  Oversight  and  supervision 
shall  also  include  the  scheduling  of  board  hearings,  assistance  in 
scheduling  hearings  before  hearing  officers,  and  giving  notice  of  the 
date,  time,  and  place  of  hearings  to  the  taxpayers  and  the  county 
board  of  tax  assessors  and  giving  notice  of  the  decisions  of  the 
county  board  of  equalization  or  hearing  officer  to  the  taxpayer  and 
county  board  of  tax  assessors  as  required  by  division  (e)(6)(D)(i)  of 
this  Code  section. 

(B)  The  county  governing  authority  shall  provide  any  resources 
to  the  appeal  administrator  that  are  required  to  be  provided  by 
paragraph  (7)  of  subsection  (e)  of  this  Code  section. 

(C)  The  county  governing  authority  shall  provide  to  the  appeal 
administrator  facilities  and  secretarial  and  clerical  help  for  appeals 
pursuant  to  subsection  (e.l)  of  this  Code  section. 

(C.l)  The  operations  of  the  appeal  administrator  under  this 
Code  section  shall,  for  budgeting  purposes,  constitute  a  distinct 
budget  unit  within  the  county  budget  that  is  separate  from  the 
operations  of  the  clerk  of  the  superior  court.  The  appeal  adminis¬ 
trator  budget  unit  shall  contain  a  separate  line  item  for  the 
compensation  of  the  appeal  administrator  for  the  performance  of 
duties  required  under  this  Code  section  as  well  as  separate  line 
items  for  resources,  facilities,  and  personnel  as  specified  under 
subparagraphs  (B)  and  (C)  of  this  paragraph. 

(D)  The  appeal  administrator  shall  maintain  any  county  records 
of  all  notices  to  the  taxpayer  and  the  taxpayer’s  attorney,  of 
certified  receipts  of  returned  or  unclaimed  mail,  and  from  the 
hearings  before  the  board  of  equalization  and  before  hearing 
officers  for  12  months  after  the  deadline  to  file  any  appeal  to  the 
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superior  court  expires.  If  an  appeal  is  not  filed  to  the  superior  court, 
the  appeal  administrator  is  authorized  to  properly  destroy  any 
records  from  the  hearings  before  the  county  board  of  equalization 
or  hearing  officers  but  shall  maintain  records  of  all  notices  to  the 
taxpayer  and  the  taxpayer’s  attorney  and  certified  receipts  of 
returned  or  unclaimed  mail  for  12  months.  If  an  appeal  to  the 
superior  court  is  filed,  the  appeal  administrator  shall  file  such 
appeal  and  records  in  the  civil  action  that  is  considered  open  by  the 
clerk  of  superior  court  for  such  appeal,  and  such  records  shall 
become  part  of  the  record  on  appeal  in  accordance  with  paragraph 
(2)  of  subsection  (g)  of  this  Code  section. 

(e)  Appeal. 

(1)(A)  Any  taxpayer  or  property  owner  as  of  the  last  date  for  filing 
an  appeal  may  elect  to  file  an  appeal  from  an  assessment  by  the 
county  board  of  tax  assessors  to: 

(i)  The  county  board  of  equalization  as  to  matters  of  taxability, 
uniformity  of  assessment,  and  value,  and,  for  residents,  as  to 
denials  of  homestead  exemptions  pursuant  to  paragraph  (2)  of 
this  subsection; 

(ii)  An  arbitrator  as  to  matters  of  value  pursuant  to  subsection 
(f)  of  this  Code  section; 

(iii)  A  hearing  officer  as  to  matters  of  value  and  uniformity  of 
assessment  for  a  parcel  of  nonhomestead  real  property  with  a 
fair  market  value  in  excess  of  $500,000.00  as  shown  on  the 
taxpayer’s  annual  notice  of  current  assessment  under  Code 
Section  48-5-306,  and  any  contiguous  nonhomestead  real  prop¬ 
erty  owned  by  the  same  taxpayer,  pursuant  to  subsection  (e.l)  of 
this  Code  section;  or 

(iv)  A  hearing  officer  as  to  matters  of  values  or  uniformity  of 
assessment  of  one  or  more  account  numbers  of  wireless  property 
as  defined  in  subparagraph  (e.l)(l)(B)  of  this  Code  section  with 
an  aggregate  fair  market  value  in  excess  of  $500,000.00  as  shown 
on  the  taxpayer’s  annual  notice  of  current  assessment  under 
Code  Section  48-5-306,  pursuant  to  subsection  (e.l)  of  this  Code 
section. 

(A.l)  The  commissioner  shall  establish  by  rule  and  regulation  a 
uniform  appeal  form  that  the  taxpayer  may  use.  Such  uniform 
appeal  form  shall  require  the  initial  assertion  of  a  valuation  of  the 
property  by  the  taxpayer. 

(B)  In  addition  to  the  grounds  enumerated  in  subparagraph  (A) 
of  this  paragraph,  any  taxpayer  having  property  that  is  located 
within  a  municipality,  the  boundaries  of  which  municipality  extend 
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into  more  than  one  county,  may  also  appeal  from  an  assessment  on 
such  property  by  the  county  board  of  tax  assessors  to  the  county 
board  of  equalization,  to  a  hearing  officer,  or  to  arbitration  as  to 
matters  of  uniformity  of  assessment  of  such  property  with  other 
properties  located  within  such  municipality,  and  any  uniformity 
adjustments  to  the  assessment  that  may  result  from  such  appeal 
shall  only  apply  for  municipal  ad  valorem  tax  purposes. 

(B.l)  The  taxpayer  or  his  or  her  agent  or  representative  may 
submit  in  support  of  his  or  her  appeal  an  appraisal  given,  signed, 
and  certified  as  such  by  a  real  property  appraiser  as  classified  by 
the  Georgia  Real  Estate  Commission  and  the  Georgia  Real  Estate 
Appraisers  Board  which  was  performed  not  later  than  nine  months 
prior  to  the  date  of  assessment.  The  board  of  tax  assessors  shall 
consider  the  appraisal  upon  request.  Within  45  days  of  the  receipt 
of  the  taxpayer’s  appraisal,  the  board  of  tax  assessors  shall  notify 
the  taxpayer  or  his  or  her  agent  or  representative  of  acceptance  of 
the  appraisal  or  shall  notify  the  taxpayer  or  his  or  her  agent  or 
representative  of  the  reasons  for  rejection. 

(B.2)  The  taxpayer  or  his  or  her  agent  or  representative  may 
submit  in  support  of  his  or  her  appeal  the  most  current  report  of  the 
sales  ratio  study  for  the  county  conducted  pursuant  to  Code  Section 
48-5-274.  The  board  of  tax  assessors  shall  consider  such  sales  ratio 
study  upon  request  of  the  taxpayer  or  his  or  her  agent  or  represen¬ 
tative. 

(B.3)  Any  assertion  of  value  by  the  taxpayer  on  the  uniform 
appeal  form  made  to  the  board  of  tax  assessors  shall  be  subject  to 
later  amendment  or  revision  by  the  taxpayer  by  submission  of 
written  evidence  to  the  board  of  tax  assessors. 

(B.4)  If  more  than  one  property  of  a  taxpayer  is  under  appeal, 
the  board  of  equalization,  arbitrator,  or  hearing  officer,  as  the  case 
may  be,  shall,  upon  request  of  the  taxpayer,  consolidate  all  such 
appeals  in  one  hearing  and  shall  announce  separate  decisions  as  to 
each  parcel  or  item  of  property.  Any  appeal  from  such  a  consoli¬ 
dated  hearing  to  the  superior  court  as  provided  in  subsection  (g)  of 
this  Code  section  shall  constitute  a  single  civil  action  and,  unless 
the  taxpayer  specifically  so  indicates  in  the  taxpayer’s  notice  of 
appeal,  shall  apply  to  all  such  parcels  or  items  of  property. 

(B.5)  Within  ten  days  of  a  final  determination  of  value  under 
this  Code  section  and  the  expiration  of  the  30  day  appeal  period 
provided  by  subsection  (g)  of  this  Code  section,  or,  as  otherwise 
provided  by  law,  with  no  further  option  to  appeal,  the  county  board 
of  tax  assessors  shall  forward  such  final  determination  of  value  to 
the  tax  commissioner. 
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(C)  Appeals  to  the  county  board  of  equalization  shall  be  con¬ 
ducted  in  the  manner  provided  in  paragraph  (2)  of  this  subsection. 
Appeals  to  a  hearing  officer  shall  be  conducted  in  the  manner 
specified  in  subsection  (e.l)  of  this  Code  section.  Appeals  to  an 
arbitrator  shall  be  conducted  in  the  manner  specified  in  subsection 
(f )  of  this  Code  section.  Such  appeal  proceedings  shall  be  conducted 
between  the  hours  of  8:00  A.M.  and  7:00  P.M.  on  a  business  day. 
Following  the  notification  of  the  taxpayer  of  the  date  and  time  of 
such  taxpayer’s  scheduled  hearing,  the  taxpayer  shall  be  autho¬ 
rized  to  exercise  a  one-time  option  of  changing  the  date  and  time  of 
the  taxpayer’s  scheduled  hearing  to  a  day  and  time  acceptable  to 
the  taxpayer  and  the  county  board  of  tax  assessors.  The  appeal 
administrator  shall  grant  additional  extensions  to  the  taxpayer  or 
the  county  board  of  tax  assessors  for  good  cause  shown,  or  by 
agreement  of  the  parties. 

(D)  The  commissioner,  by  regulation,  shall  adopt  uniform  proce¬ 
dures  and  standards  which  shall  be  followed  by  county  boards  of 
equalization,  hearing  officers,  and  arbitrators  in  determining  ap¬ 
peals.  Such  rules  shall  be  updated  and  revised  periodically  and 
reviewed  no  less  frequently  than  every  five  years.  The  commis¬ 
sioner  shall  publish  and  update  annually  a  manual  for  use  by 
county  boards  of  equalization,  arbitrators,  and  hearing  officers. 

(2)(A)  An  appeal  shall  be  effected  by  e-mailing,  if  the  county  board 
of  tax  assessors  has  adopted  a  written  policy  consenting  to  elec¬ 
tronic  service,  by  mailing  to,  or  by  filing  with  the  county  board  of 
tax  assessors  a  notice  of  appeal  within  45  days  from  the  date  of 
mailing  the  notice  pursuant  to  Code  Section  48-5-306.  A  written 
objection  to  an  assessment  of  real  property  received  by  a  county 
board  of  tax  assessors  stating  the  location  of  the  real  property  and 
the  identification  number,  if  any,  contained  in  the  tax  notice  shall 
be  deemed  a  notice  of  appeal  by  the  taxpayer  under  the  grounds 
listed  in  paragraph  (1)  of  this  subsection.  A  written  objection  to  an 
assessment  of  personal  property  received  by  a  county  board  of  tax 
assessors  giving  the  account  number,  if  any,  contained  in  the  tax 
notice  and  stating  that  the  objection  is  to  an  assessment  of  personal 
property  shall  be  deemed  a  notice  of  appeal  by  the  taxpayer  under 
the  grounds  listed  in  paragraph  (1)  of  this  subsection.  The  county 
board  of  tax  assessors  shall  review  the  valuation  or  denial  in 
question,  and,  if  any  changes  or  corrections  are  made  in  the 
valuation  or  decision  in  question,  the  board  shall  send  a  notice  of 
the  changes  or  corrections  to  the  taxpayer  pursuant  to  Code  Section 
48-5-306.  Such  notice  shall  also  explain  the  taxpayer’s  right  to 
appeal  to  the  county  board  of  equalization  as  provided  in  subpar¬ 
agraph  (C)  of  this  paragraph  if  the  taxpayer  is  dissatisfied  with  the 
changes  or  corrections  made  by  the  county  board  of  tax  assessors. 
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(B)  If  no  changes  or  corrections  are  made  in  the  valuation  or 
decision,  the  county  board  of  tax  assessors  shall  send  written  notice 
thereof  to  the  taxpayer,  to  any  authorized  agent  or  representative 
of  the  taxpayer  to  whom  the  taxpayer  has  requested  that  such 
notice  be  sent,  and  to  the  county  board  of  equalization  which  notice 
shall  also  constitute  the  taxpayer’s  appeal  to  the  county  board  of 
equalization  without  the  necessity  of  the  taxpayer’s  filing  any 
additional  notice  of  appeal  to  the  county  board  of  tax  assessors  or  to 
the  county  board  of  equalization.  The  county  board  of  tax  assessors 
shall  also  send  or  deliver  all  necessary  papers  to  the  county  board 
of  equalization.  If,  however,  the  taxpayer  and  the  county  board  of 
tax  assessors  execute  a  signed  agreement  as  to  valuation,  the 
appeal  shall  terminate  as  of  the  date  of  such  signed  agreement. 

(C)  If  changes  or  corrections  are  made  by  the  county  board  of  tax 
assessors,  the  board  shall  notify  the  taxpayer  in  writing  of  such 
changes.  The  commissioner  shall  develop  and  make  available  to 
county  boards  of  tax  assessors  a  suitable  form  which  shall  be  used 
in  such  notification  to  the  taxpayer.  The  notice  shall  be  sent  by 
regular  mail  properly  addressed  to  the  address  or  addresses  the 
taxpayer  provided  to  the  county  board  of  tax  assessors  and  to  any 
authorized  agent  or  representative  of  the  taxpayer  to  whom  the 
taxpayer  has  requested  that  such  notice  be  sent.  If  the  taxpayer  is 
dissatisfied  with  such  changes  or  corrections,  the  taxpayer  shall, 
within  30  days  of  the  date  of  mailing  of  the  change  notice,  notify  the 
county  board  of  tax  assessors  to  continue  the  taxpayer’s  appeal  to 
the  county  board  of  equalization  by  e-mailing,  if  the  county  board  of 
tax  assessors  has  adopted  a  written  policy  consenting  to  electronic 
service,  or  by  mailing  to  or  filing  with  the  county  board  of  tax 
assessors  a  written  notice  of  continuance.  The  county  board  of  tax 
assessors  shall  send  or  deliver  the  notice  of  appeal  and  all  neces¬ 
sary  papers  to  the  county  board  of  equalization. 

(D)  The  written  notice  to  the  taxpayer  required  by  this  para¬ 
graph  shall  contain  a  statement  of  the  grounds  for  rejection  of  any 
position  the  taxpayer  has  asserted  with  regard  to  the  valuation  of 
the  property.  No  addition  to  or  amendment  of  such  grounds  as  to 
such  position  shall  be  permitted  before  the  county  board  of  equal¬ 
ization. 

(3)(A)  In  each  year,  the  county  board  of  tax  assessors  shall  review 
the  appeal  and  notify  the  taxpayer  (i)  if  there  are  no  changes  or 
corrections  in  the  valuation  or  decision,  or  (ii)  of  any  corrections  or 
changes  within  180  days  after  receipt  of  the  taxpayer’s  notice  of 
appeal.  If  the  county  board  of  tax  assessors  fails  to  respond  to  the 
taxpayer  within  such  180  day  period,  the  property  valuation 
asserted  by  the  taxpayer  on  the  property  tax  return  or  the  taxpay- 
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er’s  notice  of  appeal  shall  become  the  assessed  fair  market  value  for 
the  taxpayer’s  property  for  the  tax  year  under  appeal.  If  no  such 
assertion  of  value  was  submitted  by  the  taxpayer,  the  appeal  shall 
be  forwarded  to  the  county  board  of  equalization. 

(B)  In  any  county  in  which  the  number  of  appeals  exceeds  a 
number  equal  to  or  greater  than  3  percent  of  the  total  number  of 
parcels  in  the  county  or  the  sum  of  the  current  assessed  value  of  the 
parcels  under  appeal  is  equal  to  or  greater  than  3  percent  of  the 
gross  tax  digest  of  the  county,  the  county  board  of  tax  assessors  may 
be  granted  an  additional  180  day  period  to  make  its  determination 
and  notify  the  taxpayer.  However,  as  a  condition  to  receiving  such 
an  extension,  the  county  board  of  tax  assessors  shall,  at  least  30 
days  before  the  expiration  of  the  180  day  period  provided  under 
subparagraph  (A)  of  this  paragraph,  notify  each  affected  taxpayer 
of  the  additional  180  day  review  period  provided  in  this  subpara¬ 
graph  by  mail  or  electronic  communication,  including  posting 
notice  on  the  website  of  the  county  board  of  tax  assessors  if  such  a 
website  is  available.  Such  additional  period  shall  commence  imme¬ 
diately  following  the  last  day  of  the  180  days  provided  for  under 
subparagraph  (A)  of  this  paragraph.  If  the  county  board  of  tax 
assessors  fails  to  review  the  appeal  and  notify  the  taxpayer  of 
either  no  changes  or  of  any  corrections  or  changes  not  later  than 
the  last  day  of  such  additional  180  day  period,  then  the  most  recent 
property  tax  valuation  asserted  by  the  taxpayer  on  the  property  tax 
return  or  on  appeal  shall  prevail  and  shall  be  deemed  the  value 
established  on  such  appeal  unless  a  time  extension  is  granted 
under  subparagraph  (C)  of  this  paragraph.  If  no  such  assertion  of 
value  was  submitted  by  the  taxpayer,  the  appeal  shall  be  forwarded 
to  the  county  board  of  equalization. 

(C)  Upon  a  sufficient  showing  of  good  cause  by  reason  of  unfore¬ 
seen  circumstances  proven  to  the  commissioner  at  least  30  days 
prior  to  the  expiration  of  the  additional  180  day  period  provided  for 
under  subparagraph  (B)  of  this  paragraph,  the  commissioner  shall 
be  authorized,  in  the  commissioner’s  sole  discretion,  to  provide  for 
a  time  extension  beyond  the  end  of  such  additional  180  day  period. 
The  duration  of  any  such  time  extension  shall  be  specified  in 
writing  by  the  commissioner  and,  at  least  30  days  prior  to  the 
expiration  of  the  extension  provided  for  under  subparagraph  (B)  of 
this  paragraph,  shall  be  sent  to  each  affected  taxpayer  and  shall 
also  be  posted  on  the  website  of  the  county  board  of  tax  assessors  if 
such  a  website  is  available.  If  the  county  board  of  tax  assessors  fails 
to  make  its  review  and  notify  the  taxpayer  and  the  taxpayer’s 
attorney  not  later  than  30  days  before  the  last  day  of  such  time 
extension,  the  most  recent  property  tax  valuation  asserted  by  the 
taxpayer  on  the  property  tax  return  or  on  the  taxpayer’s  notice  of 
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appeal  shall  prevail  and  shall  be  deemed  the  value  established  on 
such  appeal.  If  no  such  assertion  of  value  was  submitted  by  the 
taxpayer,  the  appeal  shall  be  forwarded  to  the  county  board  of 
equalization.  In  addition,  the  commissioner  shall  be  authorized  to 
require  additional  training  or  require  such  other  remediation  as 
the  commissioner  may  deem  appropriate  for  failure  to  meet  the 
deadline  imposed  by  the  commissioner  under  this  subparagraph. 

(4)  The  determination  by  the  county  board  of  tax  assessors  of 
questions  of  factual  characteristics  of  the  property  under  appeal,  as 
opposed  to  questions  of  value,  shall  be  prima-facie  correct  in  any 
appeal  to  the  county  board  of  equalization.  However,  the  board  of  tax 
assessors  shall  have  the  burden  of  proving  its  opinions  of  value  and 
the  validity  of  its  proposed  assessment  by  a  preponderance  of 
evidence. 

(5)  The  county  board  of  equalization  shall  determine  all  questions 
presented  to  it  on  the  basis  of  the  best  information  available  to  the 
board. 

(6) (A)  Within  15  days  of  the  receipt  of  the  notice  of  appeal,  the 
county  board  of  equalization  shall  set  a  date  for  a  hearing  on  the 
questions  presented  and  shall  so  notify  the  taxpayer  and  the 
county  board  of  tax  assessors  in  writing.  Such  notice  shall  be  sent 
by  first-class  mail  to  the  taxpayer  and  to  any  authorized  agent  or 
representative  of  the  taxpayer  to  whom  the  taxpayer  has  requested 
that  such  notice  be  sent.  Such  notice  shall  be  transmitted  by  e-mail 
to  the  county  board  of  tax  assessors  if  such  board  has  adopted  a 
written  policy  consenting  to  electronic  service,  and,  if  it  has  not, 
then  such  notice  shall  be  sent  to  such  board  by  first-class  mail  or 
intergovernmental  mail.  Such  written  notice  shall  advise  each 
party  that  he  or  she  may  request  a  list  of  witnesses,  documents,  or 
other  written  evidence  to  be  presented  at  the  hearing  by  the  other 
party.  Such  request  must  be  made  not  less  than  ten  days  prior  to 
the  hearing  date,  and  such  information  shall  be  provided  to  the 
requesting  party  not  less  than  seven  days  prior  to  the  time  of  the 
hearing.  Any  failure  to  comply  with  this  requirement  shall  be 
grounds  for  an  automatic  continuance  or  for  exclusion  of  such 
witness,  documents,  or  other  written  evidence.  A  taxpayer  may 
appear  before  the  board  of  equalization  concerning  any  appeal  in 
person,  by  his  or  her  authorized  agent  or  representative,  or  both. 
The  taxpayer  shall  specify  in  writing  to  the  board  of  equalization 
the  name  of  any  such  agent  or  representative  prior  to  any  appear¬ 
ance  by  the  agent  or  representative  before  the  board. 

(B)  Within  30  days  of  the  date  of  notification  to  the  taxpayer  of 
the  hearing  required  in  this  paragraph  but  not  earlier  than  20  days 
from  the  date  of  such  notification  to  the  taxpayer,  the  county  board 
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of  equalization  shall  hold  such  hearing  to  determine  the  questions 
presented. 

(C)  If  more  than  one  property  of  a  taxpayer  is  under  appeal,  the 
board  of  equalization  shall,  upon  request  of  the  taxpayer,  consoli¬ 
date  all  such  appeals  in  one  hearing  and  announce  separate 
decisions  as  to  each  parcel  or  item  of  property.  Any  appeal  from 
such  a  consolidated  board  of  equalization  hearing  to  the  superior 
court  as  provided  in  this  subsection  shall  constitute  a  single  civil 
action,  and,  unless  the  taxpayer  specifically  so  indicates  in  his  or 
her  notice  of  appeal,  shall  apply  to  all  such  parcels  or  items  of 
property. 

(D) (i)  The  board  of  equalization  shall  announce  its  decision  on 
each  appeal  at  the  conclusion  of  the  hearing  held  in  accordance 
with  subparagraph  (B)  of  this  paragraph  before  proceeding  with 
another  hearing.  The  decision  of  the  county  board  of  equalization 
shall  be  in  writing,  shall  be  signed  by  each  member  of  the  board, 
shall  specifically  decide  each  question  presented  by  the  appeal, 
shall  specify  the  reason  or  reasons  for  each  such  decision  as  to 
the  specific  issues  of  taxability,  uniformity  of  assessment,  value, 
or  denial  of  homestead  exemptions  depending  upon  the  specific 
issue  or  issues  raised  by  the  taxpayer  in  the  course  of  such 
taxpayer’s  appeal,  shall  state  that  with  respect  to  the  appeal  no 
member  of  the  board  is  disqualified  from  acting  by  virtue  of 
subsection  (j)  of  this  Code  section,  and  shall  certify  the  date  on 
which  notice  of  the  decision  is  given  to  the  parties.  Notice  of  the 
decision  shall  be  delivered  by  hand  to  each  party,  with  written 
receipt,  or  given  to  each  party  by  sending  a  copy  of  the  decision 
by  registered  or  certified  mail  or  statutory  overnight  delivery  to 
the  appellant  and  by  filing  the  original  copy  of  the  decision  with 
the  county  board  of  tax  assessors.  Each  of  the  three  members  of 
the  county  board  of  equalization  must  be  present  and  must 
participate  in  the  deliberations  on  any  appeal.  A  majority  vote 
shall  be  required  in  any  matter.  All  three  members  of  the  board 
shall  sign  the  decision  indicating  their  vote. 

(ii)  Except  as  otherwise  provided  in  subparagraph  (g)(4)(B)  of 
this  Code  section,  the  county  board  of  tax  assessors  shall  use  the 
valuation  of  the  county  board  of  equalization  in  compiling  the  tax 
digest  for  the  county  for  the  year  in  question  and  shall  indicate 
such  valuation  as  the  previous  year’s  value  on  the  property  tax 
notice  of  assessment  of  such  taxpayer  for  the  immediately 
following  year  rather  than  substituting  the  valuation  which  was 
changed  by  the  county  board  of  equalization. 

(iii) (I)  If  the  county’s  tax  bills  are  issued  before  an  appeal  has 
been  finally  determined,  the  county  board  of  tax  assessors 
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shall  specify  to  the  county  tax  commissioner  the  lesser  of  the 
valuation  in  the  last  year  for  which  taxes  were  finally  deter¬ 
mined  to  be  due  on  the  property  or  85  percent  of  the  current 
year’s  value,  unless  the  property  in  issue  is  homestead  prop¬ 
erty  and  has  been  issued  a  building  permit  and  structural 
improvements  have  occurred,  or  structural  improvements 
have  been  made  without  a  building  permit,  in  which  case,  it 
shall  specify  85  percent  of  the  current  year’s  valuation  as  set 
by  the  county  board  of  tax  assessors.  Depending  on  the 
circumstances  of  the  property,  this  amount  shall  be  the  basis 
for  a  temporary  tax  bill  to  be  issued;  provided,  however,  that  a 
nonhomestead  owner  of  a  single  property  valued  at  $2  million 
or  more  may  elect  to  pay  the  temporary  tax  bill  which  specifies 
85  percent  of  the  current  year’s  valuation;  or,  such  owner  may 
elect  to  pay  the  amount  of  the  difference  between  the  85 
percent  tax  bill  based  on  the  current  year’s  valuation  and  the 
tax  bill  based  on  the  valuation  from  the  last  year  for  which 
taxes  were  finally  determined  to  be  due  on  the  property  in 
conjunction  with  the  amount  of  the  tax  bill  based  on  valuation 
from  the  last  year  for  which  taxes  were  finally  determined  to  be 
due  on  the  property,  to  the  tax  commissioner’s  office.  Only  the 
amount  which  represents  the  difference  between  the  tax  bill 
based  on  the  current  year’s  valuation  and  the  tax  bill  based  on 
the  valuation  from  the  last  year  for  which  taxes  were  finally 
determined  to  be  due  will  be  held  in  an  escrow  account  by  the 
tax  commissioner’s  office.  Once  the  appeal  is  concluded,  the 
escrowed  funds  shall  be  released  by  the  tax  commissioner’s 
office  to  the  prevailing  party.  The  taxpayer  may  elect  to  pay  the 
temporary  tax  bill  in  the  amount  of  100  percent  of  the  current 
year’s  valuation  if  no  substantial  property  improvement  has 
occurred.  The  county  tax  commissioner  shall  have  the  author¬ 
ity  to  adjust  such  tax  bill  to  reflect  the  100  percent  value  as 
requested  by  the  taxpayer.  Such  tax  bill  shall  be  accompanied 
by  a  notice  to  the  taxpayer  that  the  bill  is  a  temporary  tax  bill 
pending  the  outcome  of  the  appeal  process.  Such  notice  shall 
also  indicate  that  upon  resolution  of  the  appeal,  there  may  be 
additional  taxes  due  or  a  refund  issued. 

(II)  For  the  purposes  of  this  Code  section,  any  final  value 
that  causes  a  reduction  in  taxes  and  creates  a  refund  that  is 
owed  to  the  taxpayer  shall  be  paid  by  the  tax  commissioner  to 
the  taxpayer,  entity,  or  transferee  who  paid  the  taxes  with 
interest,  as  provided  in  subsection  (m)  of  this  Code  section. 

(III)  For  the  purposes  of  this  Code  section,  any  final  value 
that  causes  an  increase  in  taxes  and  creates  an  additional 
billing  shall  be  paid  to  the  tax  commissioner  as  any  other  tax 
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due  along  with  interest,  as  provided  in  subsection  (m)  of  this 
Code  section. 

(7)  The  appeal  administrator  shall  furnish  the  county  board  of 
equalization  necessary  facilities  and  administrative  help.  The  appeal 
administrator  shall  see  that  the  records  and  information  of  the 
county  board  of  tax  assessors  are  transmitted  to  the  county  board  of 
equalization.  The  county  board  of  equalization  shall  consider  in  the 
performance  of  its  duties  the  information  furnished  by  the  county 
board  of  tax  assessors  and  the  taxpayer. 

(8)  If  at  any  time  during  the  appeal  process  to  the  county  board  of 
equalization,  the  county  board  of  tax  assessors  and  the  taxpayer 
mutually  agree  in  writing  on  the  fair  market  value,  then  the  county 
board  of  tax  assessors,  or  the  county  board  of  equalization,  as  the  case 
may  be,  shall  enter  the  agreed  amount  in  all  appropriate  records  as 
the  fair  market  value  of  the  property  under  appeal,  and  the  appeal 
shall  be  concluded.  The  provisions  in  subsection  (c)  of  Code  Section 
48-5-299  shall  apply  to  the  agreed-upon  valuation  unless  otherwise 
waived  by  both  parties. 

(9)  Notwithstanding  any  other  provision  of  law  to  the  contrary,  on 
any  real  property  tax  appeal  made  under  this  Code  section  on  and 
after  January  1,  2016,  the  assessed  value  being  appealed  may  be 
lowered  by  the  deciding  body  based  upon  the  evidence  presented  but 
cannot  be  increased  from  the  amount  assessed  by  the  county  board  of 
tax  assessors.  This  paragraph  shall  not  apply  to  any  appeal  where  the 
taxpayer  files  an  appeal  during  a  time  when  subsection  (c)  of  Code 
Section  48-5-299  is  in  effect  for  the  assessment  being  appealed. 

(e.l)  Appeals  to  hearing  officer. 

(1)(A)  For  any  dispute  involving  the  value  or  uniformity  of  a  parcel 
of  nonhomestead  real  property  with  a  fair  market  value  in  excess  of 
$500,000.00  as  shown  on  the  taxpayer’s  annual  notice  of  current 
assessment  under  Code  Section  48-5-306,  at  the  option  of  the 
taxpayer,  an  appeal  may  be  submitted  to  a  hearing  officer  in 
accordance  with  this  subsection.  If  such  taxpayer  owns 
nonhomestead  real  property  contiguous  to  such  qualified 
nonhomestead  real  property,  at  the  option  of  the  taxpayer,  such 
contiguous  property  may  be  consolidated  with  the  qualified  prop¬ 
erty  for  purposes  of  the  hearing  under  this  subsection. 

(B)(i)  As  used  in  this  subparagraph,  the  term  “wireless  property” 
means  tangible  personal  property  or  equipment  used  directly  for 
the  provision  of  wireless  services  by  a  provider  of  wireless 
services  which  is  attached  to  or  is  located  underneath  a  wireless 
cell  tower  or  at  a  network  data  center  location  but  which  is  not 
permanently  affixed  to  such  tower  or  data  center  so  as  to 
constitute  a  fixture. 
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(ii)  For  any  dispute  involving  the  values  or  uniformity  of  one 
or  more  account  numbers  of  wireless  property  as  defined  in  this 
subparagraph  with  an  aggregate  fair  market  value  in  excess  of 
$500,000.00  as  shown  on  the  taxpayer’s  annual  notice  of  current 
assessment  under  Code  Section  48-5-306,  at  the  option  of  the 
taxpayer,  an  appeal  may  be  submitted  to  a  hearing  officer  in 
accordance  with  this  subsection. 

(2)  Individuals  desiring  to  serve  as  hearing  officers  and  who  are 
either  state  certified  general  real  property  appraisers  or  state  certi¬ 
fied  residential  real  property  appraisers  as  classified  by  the  Georgia 
Real  Estate  Commission  and  the  Georgia  Real  Estate  Appraisers 
Board  for  real  property  appeals  or  are  designated  appraisers  by  a 
nationally  recognized  appraiser’s  organization  for  wireless  property 
appeals  shall  complete  and  submit  an  application,  a  list  of  counties 
the  hearing  officer  is  willing  to  serve,  disqualification  questionnaire, 
and  resume  and  be  approved  by  the  Georgia  Real  Estate  Commission 
and  the  Georgia  Real  Estate  Appraisers  Board  to  serve  as  a  hearing 
officer.  Such  board  shall  annually  publish  a  list  of  qualified  and 
approved  hearing  officers  for  Georgia. 

(3)  The  appeal  administrator  shall  furnish  any  hearing  officer  so 
selected  the  necessary  facilities. 

(4)  An  appeal  shall  be  effected  by  e-mailing,  if  the  county  board  of 
tax  assessors  has  adopted  a  written  policy  consenting  to  electronic 
service,  or  by  filing  with  the  county  board  of  tax  assessors  a  notice  of 
appeal  to  a  hearing  officer  within  45  days  from  the  date  of  mailing  the 
notice  of  assessment  pursuant  to  Code  Section  48-5-306.  A  written 
objection  to  an  assessment  of  real  property  or  wireless  property 
received  by  a  county  board  of  tax  assessors  stating  the  taxpayer’s 
election  to  appeal  to  a  hearing  officer  and  showing  the  location  of  the 
real  property  or  wireless  property  contained  in  the  assessment  notice 
shall  be  deemed  a  notice  of  appeal  by  the  taxpayer. 

(5)  The  county  board  of  tax  assessors  may  for  no  more  than  90  days 
review  the  taxpayer’s  written  appeal,  and  if  changes  or  corrections 
are  made  by  the  county  board  of  tax  assessors,  the  board  shall  notify 
the  taxpayer  in  writing  of  such  changes.  Within  30  days  of  the  county 
board  of  tax  assessors’  mailing  of  such  notice,  the  taxpayer  may  notify 
the  county  board  of  tax  assessors  in  writing  that  the  changes  or 
corrections  made  by  the  county  board  of  tax  assessors  are  not 
acceptable,  in  which  case,  the  county  board  of  tax  assessors  shall, 
within  30  days  of  the  date  of  mailing  of  such  taxpayer’s  notification, 
send  or  deliver  all  necessary  documentation  to  the  appeal  adminis¬ 
trator,  in  paper  or  electronic  format  as  agreed  upon  by  the  county 
board  of  tax  assessors  and  appeal  administrator,  and  mail  a  copy  to 
the  taxpayer  or,  alternatively,  forward  the  appeal  to  the  board  of 
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equalization  if  so  elected  by  the  taxpayer  and  such  election  is 
included  in  the  taxpayer’s  notification  that  the  changes  are  not 
acceptable.  If,  after  review,  the  county  board  of  tax  assessors  deter¬ 
mines  that  no  changes  or  corrections  are  warranted,  the  county  board 
of  tax  assessors  shall  notify  the  taxpayer  of  such  decision.  The 
taxpayer  may  elect  to  forward  the  appeal  to  the  board  of  equalization 
by  notifying  the  county  board  of  tax  assessors  within  30  days  of  the 
mailing  of  the  county  board  of  tax  assessor’s  notice  of  no  changes  or 
corrections.  Upon  the  expiration  of  30  days  following  the  mailing  of 
the  county  board  of  tax  assessors’  notice  of  no  changes  or  corrections, 
the  county  board  of  tax  assessors  shall  certify  the  notice  of  appeal  and 
send  or  deliver  all  necessary  documentation  to  the  appeal  adminis¬ 
trator,  in  paper  or  electronic  format  as  agreed  upon  by  the  county 
board  of  tax  assessors  and  appeal  administrator,  for  the  appeal  to  the 
hearing  officer,  or  board  of  equalization  if  elected  by  the  taxpayer,  and 
mail  a  copy  to  the  taxpayer.  If  the  county  board  of  tax  assessors  fails 
to  respond  in  writing,  either  with  changes  or  no  changes,  to  the 
taxpayer  within  180  days  after  receiving  the  taxpayer’s  notice  of 
appeal,  the  property  valuation  asserted  by  the  taxpayer  on  the 
property  tax  return  or  the  taxpayer’s  notice  of  appeal  shall  become 
the  assessed  fair  market  value  for  the  taxpayer’s  property  for  the  tax 
year  under  appeal. 

(6)(A)  The  appeal  administrator  shall  randomly  select  from  such 
list  a  hearing  officer  who  shall  have  experience  or  expertise  in 
hearing  or  appraising  the  type  of  property  that  is  the  subject  of 
appeal  to  hear  the  appeal,  unless  the  taxpayer  and  the  county 
board  of  tax  assessors  mutually  agree  upon  a  hearing  officer  from 
such  list.  The  appeal  administrator  shall  notify  the  taxpayer  and 
the  taxpayer’s  attorney  in  compliance  with  subsection  (o)  of  this 
Code  section  of  the  name  of  the  hearing  officer  and  transmit  a  copy 
of  the  hearing  officer’s  disqualification  questionnaire  and  resume 
provided  for  under  paragraph  (2)  of  this  subsection.  If  no  hearing 
officer  is  appointed  or  if  no  hearing  is  scheduled  within  180  days 
after  the  county  board  of  tax  assessors  receives  the  taxpayer’s 
notice  of  appeal,  the  property  valuation  asserted  by  the  taxpayer  on 
the  property  tax  return  or  the  taxpayer’s  notice  of  appeal  shall 
become  the  assessed  fair  market  value  for  the  taxpayer’s  property 
for  the  tax  year  under  appeal,  and  subsection  (c)  of  Code  Section 
48-5-299  shall  apply.  The  hearing  officer,  in  conjunction  with  all 
parties  to  the  appeal,  shall  set  a  time  and  place  to  hear  evidence 
and  testimony  from  both  parties.  The  hearing  shall  take  place  in 
the  county  where  the  property  is  located,  or  such  other  place  as 
mutually  agreed  to  by  the  parties  and  the  hearing  officer.  The 
hearing  officer  shall  provide  electronic  or  written  notice  to  the 
parties  personally  or  by  registered  or  certified  mail  or  statutory 
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overnight  delivery  not  less  than  ten  days  before  the  hearing.  Such 
written  notice  shall  advise  each  party  that  he  or  she  may  request  a 
list  of  witnesses,  documents,  or  other  written  evidence  to  be 
presented  at  the  hearing  by  the  other  party.  Such  request  must  be 
made  not  less  than  ten  days  prior  to  the  hearing  date,  and  such 
information  shall  be  provided  to  the  requesting  party  not  less  than 
seven  days  prior  to  the  time  of  the  hearing.  Any  failure  to  comply 
with  this  requirement  shall  be  grounds  for  an  automatic  continu¬ 
ance  or  for  exclusion  of  such  witnesses,  documents,  or  other  written 
evidence. 

(B)  If  the  appeal  administrator,  after  a  diligent  search,  cannot 
find  a  qualified  hearing  officer  who  is  willing  to  serve,  the  appeal 
administrator  shall  transfer  the  certification  of  the  appeal  to  the 
county  or  regional  board  of  equalization  and  notify  the  taxpayer 
and  the  taxpayer’s  attorney  in  compliance  with  subsection  (o)  of 
this  Code  section  and  the  county  board  of  tax  assessors  of  the 
transmittal  of  such  appeal. 

(7)  The  hearing  officer  shall  swear  in  all  witnesses,  perform  the 
powers,  duties,  and  authority  of  a  county  or  regional  board  of 
equalization,  and  determine  the  fair  market  value  of  the  real  prop¬ 
erty  or  wireless  property  based  upon  the  testimony  and  evidence 
presented  during  the  hearing.  Any  issues  other  than  fair  market 
value  and  uniformity  raised  in  the  appeal  shall  be  preserved  for 
appeal  to  the  superior  court.  The  board  of  tax  assessors  shall  have  the 
burden  of  proving  its  opinion  of  value  and  the  validity  of  its  proposed 
assessment  by  a  preponderance  of  evidence.  At  the  conclusion  of  the 
hearing,  the  hearing  officer  shall  notify  both  parties  of  the  decision 
verbally  and  shall  either  send  both  parties  the  decision  in  writing  or 
deliver  the  decision  by  hand  to  each  party,  with  written  receipt. 

(8)  The  taxpayer  or  the  board  of  tax  assessors  may  appeal  the 
decision  of  the  hearing  officer  to  the  superior  court  as  provided  in 
subsection  (g)  of  this  Code  section. 

(9)  If,  at  any  time  during  the  appeal  under  this  subsection,  the 
taxpayer  and  the  county  board  of  tax  assessors  execute  a  signed 
written  agreement  on  the  fair  market  value  and  any  other  issues 
raised:  the  appeal  shall  terminate  as  of  the  date  of  such  signed 
agreement;  the  fair  market  value  as  set  forth  in  such  agreement  shall 
become  final;  and  subsection  (c)  of  Code  Section  48-5-299  shall  apply. 

(9.1)  The  provisions  contained  in  this  subsection  may  be  waived  at 
any  time  by  written  consent  of  the  taxpayer  and  the  county  board  of 
tax  assessors. 

(10)  Each  hearing  officer  shall  be  compensated  by  the  county  for 
time  expended  in  hearing  appeals.  The  compensation  shall  be  paid  at 


2018  Supp. 


107 


48-5-311 


REVENUE  AND  TAXATION 


48-5-311 


a  rate  of  not  less  than  $100.00  per  hour  for  the  first  hour  and  not  less 
than  $25.00  per  hour  for  each  hour  thereafter  as  determined  by  the 
county  governing  authority  or  as  may  be  agreed  upon  by  the  parties 
with  the  consent  of  the  county  governing  authority.  Compensation 
pursuant  to  this  paragraph  shall  be  paid  from  the  county  treasury  or, 
if  the  parties  agree  to  pay  compensation  exceeding  the  minimum 
compensation  set  by  this  Code  section,  by  a  combination  of  the  parties 
as  agreed  on  by  the  parties.  The  hearing  officer  shall  receive  such 
compensation  upon  certification  by  the  hearing  officer  of  the  hours 
expended  in  hearing  of  appeals.  The  attendance  at  any  training 
required  by  the  commissioner  shall  be  part  of  the  qualifications  of  the 
hearing  officer,  and  any  nominal  cost  of  such  training  shall  be  paid  by 
the  hearing  officer. 

(11)  The  commissioner  shall  promulgate  rules  and  regulations  for 
the  proper  administration  of  this  subsection,  including,  but  not 
limited  to,  qualifications;  training,  including  an  eight-hour  course  on 
Georgia  property  law,  Georgia  evidence  law,  preponderance  of  evi¬ 
dence,  burden  of  proof,  credibility  of  the  witnesses,  and  weight  of 
evidence;  disqualification  questionnaire;  selection;  removal;  an  an¬ 
nual  continuing  education  requirement  of  at  least  four  hours  of 
instruction  in  recent  legislation,  current  case  law,  and  updates  on 
appraisal  and  equalization  procedures,  as  prepared  and  required  by 
the  commissioner;  and  any  other  matters  necessary  to  the  proper 
administration  of  this  subsection.  The  failure  of  any  hearing  officer  to 
fulfill  the  requirements  of  this  paragraph  shall  render  such  officer 
ineligible  to  serve.  Such  rules  and  regulations  shall  also  include  a 
uniform  appeal  form  which  shall  require  the  initial  assertion  of  a 
valuation  of  the  property  by  the  taxpayer.  Any  such  assertion  of  value 
shall  be  subject  to  later  revision  by  the  taxpayer  based  upon  written 
evidence.  The  commissioner  shall  seek  input  from  all  interested 
parties  prior  to  such  promulgation. 

(12)  If  the  county’s  tax  bills  are  issued  before  the  hearing  officer 
has  rendered  his  or  her  decision  on  property  which  is  on  appeal,  a 
temporary  tax  bill  shall  be  issued  in  the  same  manner  as  otherwise 
required  under  division  (e)(6)(D)(iii)  of  this  Code  section. 

(13)  Upon  determination  of  the  final  value,  the  temporary  tax  bill 
shall  be  adjusted  as  required  under  division  (e)(6)(D)(iii)  of  this  Code 
section. 

(f)  Nonbinding  arbitration. 

(1)  As  used  in  this  subsection,  the  term  “certified  appraisal”  means 
an  appraisal  or  appraisal  report  given,  signed,  and  certified  as  such 
by  a  real  property  appraiser  as  classified  by  the  Georgia  Real  Estate 
Commission  and  the  Georgia  Real  Estate  Appraisers  Board. 
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(2)  At  the  option  of  the  taxpayer,  an  appeal  shall  be  submitted  to 
nonbinding  arbitration  in  accordance  with  this  subsection. 

(3) (A)  Following  an  election  by  the  taxpayer  to  use  the  arbitration 
provisions  of  this  subsection,  an  arbitration  appeal  shall  be  effected 
by  the  taxpayer  by  e-mailing,  if  the  county  board  of  tax  assessors 
has  adopted  a  written  policy  consenting  to  electronic  service,  or  by 
filing  a  written  notice  of  arbitration  appeal  with  the  county  board 
of  tax  assessors.  The  notice  of  arbitration  appeal  shall  specifically 
state  the  grounds  for  arbitration.  The  notice  shall  be  filed  within  45 
days  from  the  date  of  mailing  the  notice  pursuant  to  Code  Section 
48-5-306.  Within  ten  days  of  receipt  of  a  taxpayer’s  notice  of 
arbitration  appeal,  the  board  of  tax  assessors  shall  send  to  the 
taxpayer  an  acknowledgment  of  receipt  of  the  appeal  and  a  notice 
that  the  taxpayer  shall,  within  45  days  of  the  date  of  transmittal  of 
the  acknowledgment  of  receipt  of  the  appeal,  provide  to  the  county 
board  of  tax  assessors  for  consideration  a  copy  of  a  certified 
appraisal.  Failure  of  the  taxpayer  to  provide  such  certified  ap¬ 
praisal  within  such  45  days  shall  terminate  the  appeal  unless  the 
taxpayer  within  such  45  day  period  elects  to  have  the  appeal 
immediately  forwarded  to  the  board  of  equalization.  Prior  to 
appointment  of  the  arbitrator  and  within  45  days  of  the  acknowl¬ 
edgment  of  the  receipt  of  the  appeal,  the  taxpayer  shall  provide  a 
copy  of  the  certified  appraisal  as  specified  in  this  paragraph  to  the 
county  board  of  tax  assessors  for  consideration.  Within  45  days  of 
receiving  the  taxpayer’s  certified  appraisal,  the  county  board  of  tax 
assessors  shall  either  accept  the  taxpayer’s  appraisal,  in  which 
case  that  value  shall  become  final,  or  the  county  board  of  tax 
assessors  shall  reject  the  taxpayer’s  appraisal  by  sending  within 
ten  days  of  the  date  of  such  rejection  a  written  notification  by 
certified  mail  of  such  rejection  to  the  taxpayer  and  the  taxpayer’s 
attorney  of  record  in  compliance  with  subsection  (o)  of  this  Code 
section,  in  which  case  the  county  board  of  tax  assessors  shall  certify 
within  45  days  the  appeal  to  the  appeal  administrator  of  the  county 
in  which  the  property  is  located  along  with  any  other  documenta¬ 
tion  specified  by  the  person  seeking  arbitration  under  this  subsec¬ 
tion,  including,  but  not  limited  to,  the  staff  information  from  the 
file  used  by  the  county  board  of  tax  assessors.  In  the  event  the 
taxpayer  is  not  notified  of  a  rejection  of  the  taxpayer’s  appraisal 
within  such  ten-day  period,  the  taxpayer’s  appraisal  value  shall 
become  final.  In  the  event  that  the  county  board  of  tax  assessors 
neither  accepts  nor  rejects  the  value  set  out  in  the  certified 
appraisal  within  45  days  after  the  receipt  of  the  certified  appraisal, 
then  the  certified  appraisal  shall  become  the  final  value.  All  papers 
and  information  certified  to  the  appeal  administrator  shall  become 
a  part  of  the  record  on  arbitration.  At  the  time  of  certification  of  the 
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appeal,  the  county  board  of  tax  assessors  shall  serve  the  taxpayer 
and  the  taxpayer’s  attorney  of  record  in  compliance  with  subsection 
(o)  of  this  Code  section,  if  any,  or  employee  with  a  copy  of  the 
certification  along  with  any  other  papers  specified  by  the  person 
seeking  arbitration  along  with  the  civil  action  file  number  assigned 
to  the  appeal,  if  any.  Within  15  days  of  filing  the  certification  to  the 
appeal  administrator,  the  presiding  or  chief  judge  of  the  superior 
court  of  the  circuit  in  which  the  property  is  located  shall  issue  an 
order  authorizing  the  arbitration. 

(B)  At  any  point,  the  county  board  of  tax  assessors  and  the 
taxpayer  may  execute  a  signed,  written  agreement  establishing  the 
fair  market  value  without  entering  into  or  completing  the  arbitra¬ 
tion  process.  The  fair  market  value  as  set  forth  in  such  agreement 
shall  become  the  final  value. 

(C)  The  arbitration  shall  be  conducted  pursuant  to  the  following 
procedure: 

(i)  The  county  board  of  tax  assessors  shall,  at  the  time  the 
appeal  is  certified  to  the  appeal  administrator  under  subpara¬ 
graph  (A)  of  this  paragraph,  provide  to  the  taxpayer  a  notice  of  a 
meeting  time  and  place  to  decide  upon  an  arbitrator,  to  occur 
within  60  days  after  the  date  of  sending  the  rejection  of  the 
taxpayer’s  certified  appraisal.  Following  the  notification  of  the 
taxpayer  of  the  date  and  time  of  the  meeting,  the  taxpayer  shall 
be  authorized  to  exercise  a  one-time  option  of  changing  the  date 
and  time  of  the  meeting  to  a  date  and  time  acceptable  to  the 
taxpayer  and  the  county  board  of  tax  assessors.  If  the  parties 
agree,  the  matter  shall  be  submitted  to  a  single  arbitrator  chosen 
by  the  parties.  If  the  parties  cannot  agree  on  the  single  arbitra¬ 
tor,  the  arbitrator  may  be  chosen  by  the  presiding  or  chief  judge 
of  the  superior  court  of  the  circuit  in  which  the  property  is  located 
within  30  days  after  the  filing  of  a  petition  by  either  party; 

(ii)  In  order  to  be  qualified  to  serve  as  an  arbitrator,  a  person 
shall  be  classified  as  a  state  certified  general  real  property 
appraiser  or  state  certified  residential  real  property  appraiser 
pursuant  to  the  rules  and  regulations  of  the  Georgia  Real  Estate 
Commission  and  the  Georgia  Real  Estate  Appraisers  Board  and 
shall  have  experience  or  expertise  in  appraising  the  type  of 
property  that  is  the  subject  of  the  arbitration; 

(iii)  The  arbitrator,  within  30  days  after  his  or  her  appoint¬ 
ment,  shall  set  a  time  and  place  to  hear  evidence  and  testimony 
from  both  parties.  The  arbitrator  shall  provide  written  notice  to 
the  parties  personally  or  by  registered  or  certified  mail  or 
statutory  overnight  delivery  not  less  than  21  days  before  the 
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hearing.  Such  written  notice  shall  advise  each  party  that  he  or 
she  may  request  a  list  of  witnesses,  documents,  or  other  written 
evidence  to  be  presented  at  the  hearing  by  the  other  party.  Such 
request  must  be  made  not  less  than  ten  days  prior  to  the  hearing 
date,  and  such  information  shall  be  provided  to  the  requesting 
party  not  less  than  seven  days  prior  to  the  time  of  the  hearing. 
Any  failure  to  comply  with  this  requirement  shall  be  grounds  for 
an  automatic  continuance  or  for  exclusion  of  such  witnesses, 
documents,  or  other  written  evidence.  The  arbitrator,  in  consul¬ 
tation  with  the  parties,  may  adjourn  or  postpone  the  hearing. 
Following  notification  of  the  taxpayer  of  the  date  and  time  of  the 
hearing,  the  taxpayer  shall  be  authorized  to  exercise  a  one-time 
option  of  changing  the  date  and  time  of  the  hearing  to  a  date  and 
time  acceptable  to  the  taxpayer  and  the  county  board  of  tax 
assessors.  The  presiding  or  chief  judge  of  the  superior  court  of  the 
circuit  in  which  the  property  is  located  may  direct  the  arbitrator 
to  proceed  promptly  with  the  hearing  and  the  determination  of 
the  appeal  upon  application  of  any  party.  The  hearing  shall  occur 
in  the  county  in  which  the  property  is  located  or  such  other  place 
as  may  be  agreed  upon  in  writing  by  the  parties; 

(iv)  At  the  hearing,  the  parties  shall  be  entitled  to  be  heard,  to 
present  documents,  testimony,  and  other  matters,  and  to 
cross-examine  witnesses.  The  arbitrator  may  hear  and  deter¬ 
mine  the  controversy  upon  the  documents,  testimony,  and  other 
matters  produced  notwithstanding  the  failure  of  a  party  duly 
notified  to  appear; 

(v)  The  arbitrator  shall  maintain  a  record  of  all  pleadings, 
documents,  testimony,  and  other  matters  introduced  at  the 
hearing.  The  arbitrator  or  any  party  to  the  proceeding  may  have 
the  proceedings  transcribed  by  a  court  reporter; 

(vi)  The  provisions  of  this  paragraph  may  be  waived  at  any 
time  by  written  consent  of  the  taxpayer  and  the  board  of  tax 
assessors; 

(vii)  At  the  conclusion  of  the  hearing,  the  arbitrator  shall 
render  a  decision  regarding  the  fair  market  value  of  the  property 
subject  to  nonbinding  arbitration; 

(viii)  In  order  to  determine  the  fair  market  value,  the  arbitra¬ 
tor  may  consider  the  final  value  for  the  property  submitted  by  the 
county  board  of  tax  assessors  at  the  hearing  and  the  final  value 
submitted  by  the  taxpayer  at  the  hearing.  The  taxpayer  shall  be 
responsible  for  the  cost  of  any  appraisal  by  the  taxpayer’s 
appraiser; 

(ix)  The  arbitrator  shall  consider  the  final  value  submitted  by 
the  county  board  of  tax  assessors,  the  final  value  submitted  by 
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the  taxpayer,  and  evidence  supporting  the  values  submitted  by 
the  county  board  of  tax  assessors  and  the  taxpayer.  The  arbitra¬ 
tor  shall  determine  the  fair  market  value  of  the  property  under 
appeal.  The  arbitrator  shall  notify  both  parties  of  the  decision 
verbally  and  shall  either  send  both  parties  the  decision  in  writing 
or  deliver  the  decision  by  hand  to  each  party,  with  written 
receipt; 

(x)  If  the  taxpayer’s  value  is  closest  to  the  fair  market  value 
determined  by  the  arbitrator,  the  county  shall  be  responsible  for 
the  fees  and  costs  of  such  arbitrator.  If  the  value  of  the  board  of 
tax  assessors  is  closest  to  the  fair  market  value  determined  by 
the  arbitrator,  the  taxpayer  shall  be  responsible  for  the  fees  and 
costs  of  such  arbitrator;  and 

(xi)  The  board  of  tax  assessors  shall  have  the  burden  of 
proving  its  opinion  of  value  and  the  validity  of  its  proposed 
assessment  by  a  preponderance  of  evidence. 

(4)  If  the  county’s  tax  bills  are  issued  before  an  arbitrator  has 
rendered  his  or  her  decision  on  property  which  is  on  appeal,  a 
temporary  tax  bill  shall  be  issued  in  the  same  manner  as  otherwise 
required  under  division  (e)(6)(D)(iii)  of  this  Code  section. 

(5)  Upon  determination  of  the  final  value,  the  temporary  tax  bill 
shall  be  adjusted  as  required  under  division  (e)(6)(D)(iii)  of  this  Code 
section. 

(g)  Appeals  to  the  superior  court. 

(1)  The  taxpayer  or  the  county  board  of  tax  assessors  may  appeal 
decisions  of  the  county  board  of  equalization,  hearing  officer,  or 
arbitrator,  as  applicable,  to  the  superior  court  of  the  county  in  which 
the  property  lies.  By  mutual  written  agreement,  the  taxpayer  and  the 
county  board  of  tax  assessors  may  waive  an  appeal  to  the  county 
board  of  equalization  and  initiate  an  appeal  under  this  subsection.  A 
county  board  of  tax  assessors  shall  not  appeal  a  decision  of  the  county 
board  of  equalization,  arbitrator,  or  hearing  officer,  as  applicable, 
changing  an  assessment  by  20  percent  or  less  unless  the  board  of  tax 
assessors  gives  the  county  governing  authority  a  written  notice  of  its 
intention  to  appeal,  and,  within  ten  days  of  receipt  of  the  notice,  the 
county  governing  authority  by  majority  vote  does  not  prohibit  the 
appeal.  In  the  case  of  a  joint  city-county  board  of  tax  assessors,  such 
notice  shall  be  given  to  the  city  and  county  governing  authorities, 
either  of  which  may  prohibit  the  appeal  by  majority  vote  within  the 
allowed  period  of  time. 

(2)  An  appeal  by  the  taxpayer  as  provided  in  paragraph  (1)  of  this 
subsection  shall  be  effected  by  e-mailing,  if  the  county  board  of  tax 
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assessors  has  adopted  a  written  policy  consenting  to  electronic 
service,  or  by  mailing  to  or  filing  with  the  county  board  of  tax 
assessors  a  written  notice  of  appeal.  An  appeal  by  the  county  board  of 
tax  assessors  shall  be  effected  by  giving  notice  to  the  taxpayer.  The 
notice  to  the  taxpayer  shall  be  dated  and  shall  contain  the  name  and 
the  last  known  address  of  the  taxpayer.  The  notice  of  appeal  shall 
specifically  state  the  grounds  for  appeal.  The  notice  shall  be  mailed  or 
filed  within  30  days  from  the  date  on  which  the  decision  of  the  county 
board  of  equalization,  hearing  officer,  or  arbitrator  is  delivered 
pursuant  to  subparagraph  (e)(6)(D),  paragraph  (7)  of  subsection  (e.l), 
or  division  (f)(3)(C)(ix)  of  this  Code  section.  Within  45  days  of  receipt 
of  a  taxpayer’s  notice  of  appeal  and  before  certification  of  the  appeal 
to  the  superior  court,  the  county  board  of  tax  assessors  shall  send  to 
the  taxpayer  notice  that  a  settlement  conference,  in  which  the  county 
board  of  tax  assessors  and  the  taxpayer  shall  confer  in  good  faith,  will 
be  held  at  a  specified  date  and  time  which  shall  be  no  later  than  30 
days  from  the  notice  of  the  settlement  conference,  and  notice  of  the 
amount  of  the  filing  fee,  if  any,  required  by  the  clerk  of  the  superior 
court.  The  taxpayer  may  exercise  a  one-time  option  to  reschedule  the 
settlement  conference  to  a  different  date  and  time  acceptable  to  the 
taxpayer  during  normal  business  hours.  After  a  settlement  confer¬ 
ence  has  convened,  the  parties  may  agree  to  continue  the  settlement 
conference  to  a  later  date.  If  at  the  end  of  the  45  day  review  period  the 
county  board  of  tax  assessors  elects  not  to  hold  a  settlement  confer¬ 
ence,  then  the  appeal  shall  terminate  and  the  taxpayer’s  stated  value 
shall  be  entered  in  the  records  of  the  board  of  tax  assessors  as  the  fair 
market  value  for  the  year  under  appeal  and  the  provisions  of 
subsection  (c)  of  Code  Section  48-5-299  shall  apply  to  such  value.  If 
the  taxpayer  chooses  not  to  participate  in  the  settlement  conference, 
he  or  she  may  not  seek  and  shall  not  be  awarded  fees  and  costs  at 
such  time  when  the  appeal  is  settled  in  superior  court.  If  at  the 
conclusion  of  the  settlement  conference  the  parties  reach  an  agree¬ 
ment,  the  settlement  value  shall  be  entered  in  the  records  of  the 
county  board  of  tax  assessors  as  the  fair  market  value  for  the  tax  year 
under  appeal  and  the  provisions  of  subsection  (c)  of  Code  Section 
48-5-299  shall  apply  to  such  value.  If  at  the  conclusion  of  the 
settlement  conference  the  parties  cannot  reach  an  agreement,  then 
written  notice  shall  be  provided  to  the  taxpayer  that  the  filing  fees 
must  be  paid  by  the  taxpayer  to  the  clerk  of  the  superior  court  within 
20  days  of  the  date  of  the  conference,  with  a  copy  of  the  check 
delivered  to  the  county  board  of  tax  assessors.  Notwithstanding  any 
other  provision  of  law  to  the  contrary,  the  amount  of  the  filing  fee  for 
an  appeal  under  this  subsection  shall  be  $25.00.  An  appeal  under  this 
subsection  shall  not  be  subject  to  any  other  fees  or  additional  costs 
otherwise  required  under  any  provision  of  Title  15  or  under  any  other 
provision  of  law.  Immediately  following  payment  of  such  $25.00  filing 
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fee  by  the  taxpayer  to  the  clerk  of  the  superior  court,  the  clerk  shall 
remit  the  proceeds  thereof  to  the  governing  authority  of  the  county 
which  shall  deposit  the  proceeds  into  the  general  fund  of  the  county. 
Within  30  days  of  receipt  of  proof  of  payment  to  the  clerk  of  the 
superior  court,  the  county  board  of  tax  assessors  shall  certify  to  the 
clerk  of  the  superior  court  the  notice  of  appeal  and  any  other  papers 
specified  by  the  person  appealing  including,  but  not  limited  to,  the 
staff  information  from  the  file  used  by  the  county  board  of  tax 
assessors,  the  county  board  of  equalization,  the  hearing  officer,  or  the 
arbitrator.  All  papers  and  information  certified  to  the  clerk  shall 
become  a  part  of  the  record  on  appeal  to  the  superior  court.  At  the 
time  of  certification  of  the  appeal,  the  county  board  of  tax  assessors 
shall  serve  the  taxpayer  and  his  or  her  attorney  of  record,  if  any,  with 
a  copy  of  the  notice  of  appeal  and  with  the  civil  action  file  number 
assigned  to  the  appeal.  Such  service  shall  be  effected  in  accordance 
with  subsection  (b)  of  Code  Section  9-11-5.  No  discovery,  motions,  or 
other  pleadings  may  be  filed  by  the  county  board  of  tax  assessors  in 
the  appeal  until  such  service  has  been  made. 

(3)  The  appeal  shall  constitute  a  de  novo  action.  The  board  of  tax 
assessors  shall  have  the  burden  of  proving  its  opinions  of  value  and 
the  validity  of  its  proposed  assessment  by  a  preponderance  of 
evidence.  Upon  a  failure  of  the  board  of  tax  assessors  to  meet  such 
burden  of  proof,  the  court  may,  upon  motion  or  sua  sponte,  authorize 
the  finding  that  the  value  asserted  by  the  board  of  tax  assessors  is 
unreasonable  and  authorize  the  determination  of  the  final  value  of 
the  property. 

(4) (A)  The  appeal  shall  be  placed  on  the  court’s  next  available  jury 
or  bench  trial  calendar,  at  the  taxpayer’s  election,  following  the 
filing  of  the  appeal  unless  continued  by  the  court.  If  only  questions 
of  law  are  presented  in  the  appeal,  the  appeal  shall  be  heard  as 
soon  as  practicable  before  the  court  sitting  without  a  jury.  Each 
hearing  before  the  court  sitting  without  a  jury  at  the  taxpayer’s 
election  shall  be  held  within  30  days  following  the  date  on  which 
the  appeal  is  filed  with  the  clerk  of  the  superior  court. 

(B)(i)  The  county  board  of  tax  assessors  shall  use  the  valuation 
of  the  county  board  of  equalization,  the  hearing  officer,  or  the 
arbitrator,  as  applicable,  in  compiling  the  tax  digest  for  the 
county. 

(ii)(I)  If  the  final  determination  of  value  on  appeal  is  less  than 
the  valuation  thus  used,  the  tax  commissioner  shall  be  autho¬ 
rized  to  adjust  the  taxpayer’s  tax  bill  to  reflect  the  final  value 
for  the  year  in  question. 

(II)  If  the  final  determination  of  value  on  appeal  causes  a 
reduction  in  taxes  and  creates  a  refund  that  is  owed  to  the 
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taxpayer,  it  shall  be  paid  by  the  tax  commissioner  to  the 
taxpayer,  entity,  or  transferee  who  paid  the  taxes  with  interest, 
as  provided  in  subsection  (m)  of  this  Code  section. 

(Ill)  If  the  final  determination  of  value  on  appeal  is  85 
percent  or  less  of  the  valuation  set  by  the  county  board  of 
equalization,  hearing  officer,  or  arbitrator  as  to  any  real 
property,  the  taxpayer,  in  addition  to  the  interest  provided  for 
in  subsection  (m)  of  this  Code  section,  shall  recover  costs  of 
litigation  and  reasonable  attorney’s  fees  incurred  in  the  action. 
Any  appeal  of  an  award  of  attorney’s  fees  by  the  county  shall  be 
specifically  approved  by  the  governing  authority  of  the  county. 

(iii)  If  the  final  determination  of  value  on  appeal  is  greater 
than  the  valuation  set  by  the  county  board  of  equalization, 
hearing  officer,  or  arbitrator,  as  applicable,  causes  an  increase  in 
taxes,  and  creates  an  additional  billing,  it  shall  be  paid  to  the  tax 
commissioner  as  any  other  tax  due  along  with  interest,  as 
provided  in  subsection  (m)  of  this  Code  section. 

(g.l)  Valuation. 

The  provisions  in  subsection  (c)  of  Code  Section  48-5-299  shall  apply 
to  the  valuation,  unless  otherwise  waived  in  writing  by  both  parties,  as 
to: 

(1)  The  valuation  established  or  announced  by  any  county  board  of 
equalization,  arbitrator,  hearing  officer,  or  superior  court;  and 

(2)  Any  written  agreement  or  settlement  of  valuation  reached  by 
the  county  board  of  tax  assessors  and  the  taxpayer  as  permitted  by 
this  Code  section. 

(h)  Recording  of  interviews  or  hearings. 

(1)  In  the  course  of  any  assessment,  appeal,  or  arbitration,  or  any 
related  proceeding,  the  taxpayer  shall  be  entitled  to: 

(A)  Have  an  interview  with  an  officer  or  employee  who  is 
authorized  to  discuss  tax  assessments  of  the  board  of  tax  assessors 
relating  to  the  valuation  of  the  taxpayer’s  property  subject  to  such 
assessment,  appeal,  arbitration,  or  related  proceeding,  and  the 
taxpayer  may  record  the  interview  at  the  taxpayer’s  expense  and 
with  equipment  provided  by  the  taxpayer,  and  no  such  officer  or 
employee  of  the  board  of  tax  assessors  may  refuse  to  participate  in 
an  interview  relating  to  such  valuation  for  reason  of  the  taxpayer’s 
choice  to  record  such  interview;  and 

(B)  Record,  at  the  taxpayer’s  expense  and  with  equipment 
provided  by  the  taxpayer,  all  proceedings  before  the  board  of 
equalization  or  any  hearing  officer. 
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(2)  The  interview  referenced  in  subparagraph  (A)  of  paragraph  (1) 
of  this  subsection  shall  be  granted  to  the  taxpayer  within  30  calendar 
days  from  the  postmark  date  of  the  taxpayer’s  written  request  for  the 
interview,  and  the  interview  shall  be  conducted  in  the  office  of  the 
board  of  assessors.  The  time  and  date  for  the  interview,  within  such 
30  calendar  day  period,  shall  be  mutually  agreed  upon  between  the 
taxpayer  and  the  taxing  authority.  The  taxing  authority  may  extend 
the  time  period  for  the  interview  an  additional  30  days  upon  written 
notification  to  the  taxpayer. 

(3)  The  superior  courts  of  this  state  shall  have  jurisdiction  to 
enforce  the  provisions  of  this  subsection  directly  and  without  the 
issue  being  first  brought  to  any  administrative  procedure  or  hearing. 
The  taxpayer  shall  be  awarded  damages  in  the  amount  of  $100.00  per 
occurrence  where  the  taxpayer  requested  the  interview,  in  compli¬ 
ance  with  this  subsection,  and  the  board  of  assessors  failed  to  timely 
comply;  and  the  taxpayer  shall  be  entitled  to  recover  reasonable 
attorney’s  fees  and  expenses  of  litigation  incurred  in  any  action 
brought  to  compel  such  interview. 

(i)  Alternate  members  of  boards  of  equalization. 

(1)  Alternate  members  of  the  county  board  of  equalization  in  the 
order  in  which  selected  shall  serve: 

(A)  As  members  of  the  county  board  of  equalization  in  the  event 
there  is  a  permanent  vacancy  on  the  board  created  by  the  death, 
ineligibility,  removal  from  the  county,  or  incapacitating  illness  of  a 
member  or  by  any  other  circumstances.  An  alternate  member  who 
fills  a  permanent  vacancy  shall  be  considered  a  member  of  the 
board  for  the  remainder  of  the  unexpired  term;  or 

(B)  In  any  appeal  for  which  an  alternate  member  is  selected  for 
service  by  the  appeal  administrator. 

(2)  A  hearing  panel  shall  consist  of  no  more  than  three  members  at 
any  time,  one  of  whom  shall  serve  as  the  presiding  member  for  the 
purpose  of  the  hearing. 

(j)  Disqualification. 

(1)  No  member  of  the  county  board  of  equalization  and  no  hearing 
officer  shall  serve  with  respect  to  any  appeal  concerning  which  he  or 
she  would  be  subject  to  a  challenge  for  cause  if  he  or  she  were  a 
member  of  a  panel  of  jurors  in  a  civil  case  involving  the  same  subject 
matter. 

(2)  The  parties  to  an  appeal  to  the  county  board  of  equalization  or 
to  a  hearing  officer  shall  file  in  writing  with  the  appeal,  in  the  case  of 
the  person  appealing,  or,  in  the  case  of  the  county  board  of  tax 
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assessors,  with  the  certificate  transmitting  the  appeal,  questions 
relating  to  the  disqualification  of  members  of  the  county  board  of 
equalization  or  hearing  officer.  Each  question  shall  be  phrased  so  that 
it  can  be  answered  by  an  affirmative  or  negative  response.  The 
members  of  the  county  board  of  equalization  or  hearing  officer  shall, 
in  writing  under  oath  within  two  days  of  their  receipt  of  the  appeal, 
answer  the  questions  and  any  question  which  may  be  adopted 
pursuant  to  subparagraph  (e)(1)(D)  of  this  Code  section.  Answers  of 
the  county  board  of  equalization  or  hearing  officers  shall  be  part  of 
the  decision  of  the  board  or  hearing  officer  and  shall  be  served  on  each 
party  by  first-class  mail.  Determination  of  disqualification  shall  be 
made  by  the  judge  of  the  superior  court  upon  the  request  of  any  party 
when  the  request  is  made  within  two  days  of  the  response  of  the 
board  or  hearing  officer  to  the  questions.  The  time  prescribed  under 
subparagraph  (e)(6)(A)  of  this  Code  section  shall  be  tolled  pending  the 
determination  by  the  judge  of  the  superior  court. 

(k)  Compensation  of  board  of  equalization  members. 

(1)  Each  member  of  the  county  board  of  equalization  shall  be 
compensated  by  the  county  per  diem  for  time  expended  in  considering 
appeals.  The  compensation  shall  be  paid  at  a  rate  of  not  less  than 
$25.00  per  day  and  shall  be  determined  by  the  county  governing 
authority.  The  attendance  at  required  approved  appraisal  courses 
shall  be  part  of  the  official  duties  of  a  member  of  the  board,  and  he  or 
she  shall  be  paid  for  each  day  in  attendance  at  such  courses  and  shall 
be  allowed  reasonable  expenses  necessarily  incurred  in  connection 
with  such  courses.  Compensation  pursuant  to  this  paragraph  shall  be 
paid  from  the  county  treasury  upon  certification  by  the  member  of  the 
days  expended  in  consideration  of  appeals  or  attending  approved 
appraisal  courses. 

(2)  Each  member  of  the  county  board  of  equalization  who  partici¬ 
pates  in  online  training  provided  by  the  department  shall  be  com¬ 
pensated  by  the  county  at  the  rate  of  $25.00  per  day  for  each  eight 
hours  of  completed  training.  A  member  shall  certify  under  oath  and 
file  an  affidavit  with  the  appeal  administrator  stating  the  number  of 
hours  required  to  complete  such  training  and  the  number  of  hours 
which  were  actually  completed.  The  appeal  administrator  shall 
review  the  affidavit  and,  following  approval  thereof,  shall  notify  the 
county  governing  authority.  The  Council  of  Superior  Court  Clerks  of 
Georgia  shall  develop  and  make  available  an  appropriate  form  for 
such  purpose.  Compensation  pursuant  to  this  paragraph  shall  be 
paid  from  the  county  treasury  following  approval  of  the  appeal 
administrator  of  the  affidavit  filed  under  this  paragraph. 

(l)  Military  service. 

In  the  event  of  the  absence  of  an  individual  from  such  individual’s 
residence  because  of  duty  in  the  armed  forces,  the  filing  requirements 
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set  forth  in  paragraph  (3)  of  subsection  (f)  of  this  Code  section  shall  be 
tolled  for  a  period  of  90  days.  During  this  period,  any  member  of  the 
immediate  family  of  the  individual,  or  a  friend  of  the  individual,  may 
notify  the  tax  receiver  or  the  tax  commissioner  of  the  individual’s 
absence  due  to  military  service  and  submit  written  notice  of  represen¬ 
tation  for  the  limited  purpose  of  the  appeal.  Upon  receipt  of  this  notice, 
the  tax  receiver  or  the  tax  commissioner  shall  initiate  the  appeal. 

(m)  Interest. 

(1)  For  the  purposes  of  this  Code  section,  any  final  value  that 
causes  a  reduction  in  taxes  and  creates  a  refund  that  is  owed  to  the 
taxpayer  shall  be  paid  by  the  tax  commissioner  to  the  taxpayer, 
entity,  or  transferee  who  paid  the  taxes  within  60  days  from  the  date 
of  the  final  determination  of  value.  Such  refund  shall  include  interest 
at  the  same  rate  specified  in  Code  Section  48-2-35  which  shall  accrue 
from  the  due  date  of  the  taxable  year  in  question  or  the  date  paid, 
whichever  is  later,  through  the  date  on  which  the  final  determination 
of  value  was  made.  In  no  event  shall  the  amount  of  such  interest 
exceed  $150.00  for  homestead  property  or  $5,000.00  for 
nonhomestead  property.  Any  refund  paid  after  the  sixtieth  day  shall 
accrue  interest  from  the  sixty-first  day  until  paid  with  interest  at  the 
same  rate  specified  in  Code  Section  48-2-35.  The  interest  accrued 
after  the  sixtieth  day  and  forward  shall  not  be  subject  to  the  limits 
imposed  by  this  subsection.  The  tax  commissioner  shall  pay  the  tax 
refund  and  any  interest  for  the  refund  from  current  collections  in  the 
same  proportion  for  each  of  the  levying  authorities  for  whom  the 
taxes  were  collected. 

(2)  For  the  purposes  of  this  Code  section,  any  final  value  that 
causes  an  increase  in  taxes  and  creates  an  additional  billing  shall  be 
paid  to  the  tax  commissioner  as  any  other  tax  due.  After  the  tax  bill 
notice  has  been  mailed  out,  the  taxpayer  shall  be  afforded  60  days 
from  the  date  of  the  postmark  to  make  full  payment  of  the  adjusted 
bill.  Once  the  60  day  payment  period  has  expired,  the  bill  shall  be 
considered  past  due  and  interest  shall  accrue  from  the  original  billing 
due  date  as  specified  in  Code  Section  48-2-40  without  limit  until  the 
bill  is  paid  in  full.  Once  past  due,  all  other  fees,  penalties,  and  late 
and  collection  notices  shall  apply  as  prescribed  in  this  chapter  for  the 
collection  of  delinquent  taxes. 

(n)  Service  of  notice. 

A  notice  of  appeal  to  a  board  of  tax  assessors  under  subsection  (e), 
(e.l),  (f),  or  (g)  of  this  Code  section  shall  be  deemed  filed  as  of  the  date 
of  the  United  States  Postal  Service  postmark,  receipt  of  delivery  by 
statutory  overnight  delivery,  or,  if  the  board  of  tax  assessors  has 
adopted  a  written  policy  consenting  to  electronic  service,  by  transmit- 
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ting  a  copy  to  the  board  of  tax  assessors  via  e-mail  in  portable  document 
format  using  all  e-mail  addresses  provided  by  the  board  of  tax  asses¬ 
sors.  Service  by  mail,  statutory  overnight  delivery,  or  electronic  trans¬ 
mittal  is  complete  upon  such  service.  Proof  of  service  may  be  made 
within  45  days  of  receipt  of  the  annual  notice  of  current  assessment 
under  Code  Section  48-5-306  to  the  taxpayer  by  certificate  of  the 
taxpayer,  the  taxpayer’s  attorney,  or  the  taxpayer’s  employee  by  written 
admission  or  by  affidavit.  Failure  to  make  proof  of  service  shall  not 
affect  the  validity  of  service. 

(o)  Notice  to  representative. 

When  a  taxpayer  authorizes  an  agent,  representative,  or  attorney  in 
writing  to  act  on  the  taxpayer’s  behalf,  and  a  copy  of  such  written 
authorization  is  provided  to  the  county  board  of  tax  assessors,  all 
notices  required  to  be  provided  to  the  taxpayer  under  this  Code  section, 
including  those  regarding  hearing  times,  dates,  certifications,  notice  of 
changes  or  corrections,  or  other  official  actions,  shall  be  provided  to  the 
taxpayer  and  the  authorized  agent,  representative,  or  attorney.  Upon 
agreement  by  the  county  board  of  tax  assessors  and  the  taxpayer’s 
agent,  representative,  or  attorney  notices  required  by  this  Code  section 
to  be  sent  to  the  taxpayer  or  the  taxpayer’s  agent,  representative,  or 
attorney  may  be  sent  by  e-mail.  The  failure  to  comply  with  this 
subsection  with  respect  to  a  notice  required  under  this  Code  section 
shall  result  in  the  tolling  of  any  deadline  imposed  on  the  taxpayer 
under  this  Code  section  with  respect  to  that  notice.  (Ga.  L.  1913,  p.  123, 
§  6;  Ga.  L.  1918,  p.  230,  §  1;  Ga.  L.  1931,  p.  7,  §  85;  Code  1933, 
§  92-6912;  Ga.  L.  1958,  p.  387,  §  1;  Ga.  L.  1972,  p.  1094,  §§  1-9;  Ga.  L. 
1973,  p.  709,  §  l;Ga.L.  1974,  p.609,  §§  2-4;  Ga.  L.  1975,  p.  1090,  §§  1, 
2;  Ga.  L.  1976,  p.  276,  §  1;  Ga.  L.  1976,  p.  366,  §  1;  Ga.  L.  1976,  p.  1744, 
§  1;  Ga.  L.  1977,  p.  588,  §  1;  Ga.  L.  1977,  p.  903,  §  1;  Ga.  L.  1977,  p. 
1009,  §  1;  Code  1933,  §  91A-1449,  enacted  by  Ga.  L.  1978,  p.  309,  §  2; 
Ga.  L.  1979,  p.  519,  §  2;  Ga.  L.  1980,  p.  1722,  §  1;  Ga.  L.  1981,  p.  1554, 
§  5;  Ga.  L.  1983,  p.  576,  §  2;  Ga.  L.  1983,  p.  1158,  §  1;  Ga.  L.  1984,  p. 
22,  §  48;  Ga.  L.  1984,  p.  352,  §  3;  Ga.  L.  1986,  p.  419,  §  1;  Ga.  L.  1988, 
p.  220,  §§  1,  2;  Ga.L.  1988,  p.487,  §§  1,  2;  Ga.  L.  1990,  p.  1122,  §  4;  Ga. 
L.  1990,  p.  1361,  §  1;  Ga.  L.  1991,  p.  664,  §  1;  Ga.  L.  1991,  p.  1110,  §  2; 
Ga.  L.  1992,  p.  1678,  §  1;  Ga.  L.  1992,  p.  2352,  §  1;  Ga.  L.  1993,  p.  435, 
§§  1,  2;  Ga.  L.  1993,  p.  1777,  §  3;  Ga.  L.  1994,  p.  318,  §§  1,  2;  Ga.  L. 
1994,  p.  787,  §§  1,2;  Ga.L.  1994,  p.  1051,  §  1;  Ga.  L.  1994,  p.  1088,  §  1; 
Ga.  L.  1994,  p.  1823,  §  2;  Ga.  L.  1995,  p.  10,  §  48;  Ga.  L.  1999,  p.  1043, 
§  3;  Ga.  L.  2000,  p.  136,  §  48;  Ga.  L.  2000,  p.  873,  §§  2,  3;  Ga.  L.  2000, 
p.  1589,  §  3;  Ga.  L.  2001,  p.  495,  §  1;  Ga.  L.  2004,  p.  455,  §  3;  Ga.  L. 
2006,  p.  769,  §  1/SB  597;  Ga.  L.  2008,  p.  1149,  §§  4,  5,  6/HB  1081;  Ga. 
L.  2009,  p.  216,  §§  1,  2/SB  240;  Ga.  L.  2010,  p.  1104,  §§  2-1,  4-3,  6-1/SB 
346;  Ga.  L.  2013,  p.  655,  §  5/HB  197;  Ga.  L.  2014,  p.  672,  §  4/HB  755; 
Ga.  L.  2015,  p.  1219,  §§  15,  16/HB  202;  Ga.  L.  2016,  p.  166,  §  5/SB  258; 
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Ga.  L.  2016,  p.  864,  §  48/HB  737;  Ga.  L.  2017,  p.  774,  §  48/HB  323;  Ga. 
L.  2018,  p.  162,  §  2/HB  374.) 


The  2018  amendment,  effective  July 
1,  2018,  rewrote  subsections  (e)  and  (e.l); 
in  subparagraph  (f)(3)(A),  substituted 
“documentation”  for  “papers”  near  the 
middle;  in  division  (f)(3)(C)(iii),  substi¬ 
tuted  “21  days”  for  “ten  days”  in  the  second 
sentence,  substituted  the  present  provi¬ 
sions  of  the  third  sentence  for  the  former 
provisions,  which  read:  “Such  written  no¬ 
tice  shall  advise  each  party  that  docu¬ 
ments  or  other  written  evidence  to  be 
presented  at  the  hearing  by  a  party  must 
be  provided  to  the  other  party  not  less 
than  seven  days  prior  to  the  time  of  the 
hearing  and  that  any  failure  to  comply 
with  this  requirement,  unless  waived  by 
mutual  written  agreement  of  such  parties, 
shall  be  grounds  for  a  continuance  or  for 


exclusion  of  such  documents  or  other  writ¬ 
ten  evidence.”;  and,  in  paragraph  (g)(2), 
substituted  “during  normal  business 
hours”  for  “but  in  no  event  later  than  30 
days  from  the  date  of  the  notice”  at  the 
end  of  the  seventh  sentence,  and  substi¬ 
tuted  “reach  an  agreement”  for  “agree  on  a 
fair  market  value”  and  substituted  “20 
days”  for  “ten  days”  in  the  twelfth  sen¬ 
tence. 

Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2018,  “Valua¬ 
tion”  heading  was  added  to  subsection 
(g.l-). 

Pursuant  to  Code  Section  28-9-5,  in 
2018,  “Notice  to  representative”  heading 
was  added  to  subsection  (o). 


JUDICIAL  DECISIONS 


Analysis 

General  Consideration 
Appeals 

1.  In  General 

General  Consideration 

Termination  of  administrative  pro¬ 
cedure  did  not  violate  separation  of 
powers.  —  O.C.G.A.  §  48-5-3 11(g)(2),  re¬ 
quiring  a  county  board  of  tax  assessors  to 
schedule  a  settlement  conference  within 
45  days  of  the  taxpayer’s  notice  of  appeal, 
and  providing  that  the  taxpayer’s  stated 
value  be  adopted  if  the  board  elected  not 
to  schedule  a  conference,  did  not  usurp  the 
superior  court’s  jurisdiction  or  violate  the 
separation  of  powers  clause,  Ga.  Const. 
1983,  Art.  I,  Sec.  II,  Par.  III.  Hall  County 
Bd.  of  Tax  Assessors  v.  Westrec  Props.,  303 
Ga.  69,  809  S.E.2d  780  (2018). 

Board’s  failure  to  schedule  settle¬ 
ment  conference  within  45  days.  — 
Plain  language  of  O.C.G.A. 
§  48-5-311(g)(2)  required  a  county  board 
of  tax  assessors  to  schedule  and  notice  a 
settlement  conference  with  taxpayers 
within  45  days  of  receipt  of  the  taxpayers’ 
notices  of  appeal,  and  provided  that  the 
appeal  terminated  and  the  taxpayer’s 


stated  value  was  adopted  if  the  board 
elected  not  to  schedule  a  conference.  Hall 
County  Bd.  of  Tax  Assessors  v.  Westrec 
Props.,  303  Ga.  69,  809  S.E.2d  780  (2018). 

Appeals 
1.  In  General 

Mandamus  improperly  granted  to  a 
company.  —  Judgment  of  the  trial  court 
granting  a  company  mandamus  relief  was 
reversed  because  the  judgment  did  not 
show  that  the  State  Revenue  Commis¬ 
sioner,  in  refusing  to  accept  the  company’s 
ad  valorem  tax  returns  as  a  gas  company, 
violated  a  clear  legal  duty,  failed  to  act,  or 
engaged  in  arbitrary,  capricious,  and  un¬ 
reasonable  actions  because  the  company 
was  not  authorized  to  engage  in  the  busi¬ 
ness  of  a  gas  company  under  O.C.G.A. 
§  46-1-1(5)  nor  be  a  natural-gas  company 
as  defined  in  15  U.S.C.  §  717a(6).  Riley  v. 
Southern  LNG,  Inc.,  300  Ga.  689,  797 
S.E.2d  878  (2017). 
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ARTICLE  7 

MISCELLANEOUS  LOCAL  ADMINISTRATIVE  PROVISIONS 

48-5-380.  Refunds  of  taxes  and  license  fees  by  counties  and 
municipalities;  time  and  manner  of  filing  claims  and 
actions  for  refund;  authority  to  approve  or  disapprove 
claims. 


JUDICIAL  DECISIONS 


Recovery  of  overpaid  taxes  due  to 
miscalculation  of  homestead  exemp¬ 
tion.  —  Under  local  legislation,  the  term 
“base  year”  was  defined  as  the  taxable 
year  immediately  preceding  the  taxable 
year  in  which  the  homestead  exemption 
was  first  granted  by  a  county;  therefore, 
the  county  erred  in  using  the  next  year  to 
calculate  the  taxpayers’  exemption  and 
the  taxpayers  could  recover  under 
O.C.G.A.  §  48-5-380.  Coleman  v.  Glynn 
County,  344  Ga.  App.  545,  809  S.E.2d  383 
(2018). 

Taxpayers  could  only  recover  over¬ 


payments  for  three  years  preceding 
their  claim.  —  Because  O.C.G.A. 
§  48-5-380(b)  limited  taxpayer  recovery 
to  overpayments  made  within  three  years 
of  a  written  claim  for  refund,  the  county’s 
sovereign  immunity  was  waived  only  for 
the  improper  payments  made  within  that 
three-year  window.  In  a  class  action,  the 
class  members’  three-year  window  was 
determined  as  of  the  date  of  filing  the 
action.  Mandamus  and  equity  were  un¬ 
available  to  circumvent  this  limitation. 
Coleman  v.  Glynn  County,  344  Ga.  App. 
545,  809  S.E.2d  383  (2018). 


ARTICLE  11 

AD  VALOREM  TAXATION  OF  PUBLIC  UTILITIES 

48-5-511.  Returns  of  public  utilities  to  commissioner;  itemiza¬ 
tion  and  fair  market  value  of  property;  other  informa¬ 
tion;  apportionment  to  more  than  one  tax  jurisdiction. 

JUDICIAL  DECISIONS 


Analysis 

General  Consideration 


General  Consideration 

Mandamus  improperly  granted  to  a 
company.  —  Judgment  of  the  trial  court 
granting  a  company  mandamus  relief  was 
reversed  because  the  judgment  did  not 
show  that  the  State  Revenue  Commis¬ 
sioner,  in  refusing  to  accept  the  company’s 
ad  valorem  tax  returns  as  a  gas  company, 
violated  a  clear  legal  duty,  failed  to  act,  or 


engaged  in  arbitrary,  capricious,  and  un¬ 
reasonable  actions  because  the  company 
was  not  authorized  to  engage  in  the  busi¬ 
ness  of  a  gas  company  under  O.C.G.A. 
§  46-1-1(5)  nor  be  a  natural-gas  company 
as  defined  in  15  U.S.C.  §  717a(6).  Riley  v. 
Southern  LNG,  Inc.,  300  Ga.  689,  797 
S.E.2d  878  (2017). 
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ARTICLE  13 

AD  VALOREM  TAXATION  OF  QUALIFIED  TIMBERLAND 

PROPERTY 


Delayed  effective  date.  —  Ga.  L. 

2018,  p.  119,  §  7/HB  85,  not  codified  by 
the  General  Assembly,  provides:  “(a)  This 
Act  shall  become  effective  on  January  1, 

2019,  only  if  an  amendment  to  the  Consti¬ 
tution  of  Georgia  is  ratified  at  the  Novem¬ 
ber,  2018,  general  election  modifying  con¬ 
stitutional  prescriptions  for  forest  land 
conservation  use  property  and  related  as¬ 
sistance  grants,  permitting  the  withhold¬ 
ing  of  a  portion  of  assistance  grants  to 


provide  for  certain  state  administrative 
costs,  and  establishing  qualified  timber- 
land  property  as  a  subclassification  of 
tangible  property  for  purposes  of  ad  va¬ 
lorem  taxation. 

“(b)  If  such  an  amendment  to  the  Con¬ 
stitution  is  not  so  ratified,  then  this  Act 
shall  not  become  effective  and  shall  stand 
repealed  by  operation  of  law  on  January  1, 
2019.” 


48-5-600.  (For  effective  date,  see  note.)  Definitions. 


As  used  in  this  article,  the  term: 

(1)  “Bona  fide  production  of  trees”  means  the  good  faith,  real, 
actual,  and  genuine  production  of  trees  for  commercial  uses. 

(2)  “Qualified  owner”  means  an  individual  or  entity  that  meets  the 
conditions  of  Code  Section  48-5-603. 

(3)  “Qualified  timberland  property”  means  timberland  property 
that  meets  the  conditions  of  Code  Section  48-5-604. 

(4)  “Timberland  property”  means  tangible  real  property  that  has 
as  its  primary  use  the  bona  fide  production  of  trees  for  the  primary 
purpose  of  producing  timber  for  commercial  uses.  (Code  1981, 
§  48-5-600,  enacted  by  Ga.  L.  2018,  p.  119,  §  5/HB  85.) 

Editor’s  notes.  —  For  information  as  see  the  delayed  effective  date  note  at  the 
to  the  effective  date  of  this  Code  section,  beginning  of  this  Article. 

48-5-600.1.  (For  effective  date,  see  note.)  Classification  of  qual¬ 
ified  timberland  property;  exclusive. 


In  accordance  with  Article  VII,  Section  I,  Paragraph  IIKf.l)  of  the 
Constitution  of  Georgia,  qualified  timberland  property  shall  be  classi¬ 
fied  as  a  separate  and  distinct  class  of  tangible  property.  The  procedures 
prescribed  by  this  article  for  appraisal  and  valuation  of  such  property 
and  for  appeals  of  the  assessed  value  of  such  property  shall  be 
exclusive.  (Code  1981,  §  48-5-600.1,  enacted  by  Ga.  L.  2018,  p.  119, 
§  5/HB  85.) 

Editor’s  notes.  —  For  information  as  see  the  delayed  effective  date  note  at  the 
to  the  effective  date  of  this  Code  section,  beginning  of  this  Article. 
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48-5-601.  (For  effective  date,  see  note.)  Determination  of  fair 
market  value;  access  to  property;  delivery  to  county 
tax  officials. 

(a)  Qualified  timberland  property  shall  be  returned  to  the  commis¬ 
sioner  between  January  1  and  April  1  each  year. 

(b)  The  fair  market  value  of  qualified  timberland  property  shall  be 
determined  through  an  annual  appraisal  conducted  by  the  commis¬ 
sioner  in  accordance  with  the  qualified  timberland  property  appraisal 
manual  provided  for  in  Code  Section  48-5-602. 

(c)  The  commissioner  shall  have  access  to  qualified  timberland 
property  for  the  purpose  of  conducting  appraisals,  provided  that  prior 
notice  has  been  given  to  the  qualified  owner  of  such  property. 

(d)  The  commissioner  shall  ensure  that  the  appraisal  values  of 
qualified  timberland  property  are  delivered  to  county  tax  officials  by 
July  1  of  each  year. 

(e)  Notwithstanding  anything  in  this  chapter  to  the  contrary,  pursu¬ 
ant  to  Article  VII,  Section  I,  Paragraph  Ill(f.l)  of  the  Constitution,  the 
value  of  qualified  timberland  property  shall  be  at  least  175  percent  of 
such  property’s  forest  land  conservation  value  determined  pursuant  to 
this  chapter.  (Code  1981,  §  48-5-601,  enacted  by  Ga.  L.  2018,  p.  119, 
§  5/HB  85.) 

Editor’s  notes.  —  For  information  as  see  the  delayed  effective  date  note  at  the 
to  the  effective  date  of  this  Code  section,  beginning  of  this  Article. 

48-5-602.  (For  effective  date,  see  note.)  Adoption  and  mainte¬ 
nance  of  qualified  timberland  property  manual. 

(a)  The  commissioner  shall  adopt  by  rule,  subject  to  Chapter  13  of 
Title  50,  the  “Georgia  Administrative  Procedure  Act,”  and  maintain  a 
qualified  timberland  property  appraisal  manual  that  shall  be  used  by 
the  commissioner  in  the  appraisal  of  qualified  timberland  property  for 
ad  valorem  tax  purposes. 

(b)  The  commissioner  shall  provide  for  a  period  of  consultation  with 
the  Georgia  Agricultural  Statistical  Service,  Cooperative  Extension 
Service,  Georgia  Forestry  Association,  and  State  Forestry  Commission 
prior  to  the  adoption  of  the  qualified  timberland  property  appraisal 
manual. 

(c) (1)  Such  manual  shall  be  proposed  and  published  on  or  before 

June  1,  2019,  and  annually  thereafter. 

(2)  Published  manuals  shall  apply  to  the  tax  year  following  the  tax 

year  in  which  they  are  published. 
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(3)  This  annual  publication  requirement  shall  not  be  construed  to 
require  annual  adjustments,  revisions,  or  modifications  to  the  ap¬ 
praisal  methodology. 

(d)  Such  manual  shall  contain: 

(1)  Complete  parameters  for  the  appraisal  of  qualified  timberland 
property; 

(2)  A  table  of  regional  values  for  qualified  timberland  property 
based  on  the  geographic  locations  and  productivity  levels  within  the 
state;  and 

(3)  A  prescription  of  methods  and  procedures  by  which  identifica¬ 
tion  data,  appraisal  and  assessment  data,  sales  data,  and  any  other 
information  relating  to  the  appraisal  and  assessment  of  property 
shall  be  furnished  to  the  department  using  electronic  data  processing 
systems  and  equipment.  (Code  1981,  §  48-5-602,  enacted  by  Ga.  L. 
2018,  p.  119,  §  5/HB  85.) 

Editor’s  notes.  —  For  information  as  see  the  delayed  effective  date  note  at  the 
to  the  effective  date  of  this  Code  section,  beginning  of  this  Article. 

48-5-603.  (For  effective  date,  see  note.)  Certification  as  qualified 
owner;  requirements. 

The  commissioner  shall  certify  as  a  qualified  owner  any  individual  or 
entity  registered  to  do  business  in  this  state  that  is  engaged  in  the  bona 
fide  production  of  trees  for  the  primary  purpose  of  producing  timber  for 
commercial  uses,  provided  that  such  individual  or  entity: 

(1)  Registers  with  the  commissioner;  and 

(2)  Certifies  to  the  commissioner  that  such  individual  or  entity  is 
engaged  in  the  bona  fide  production  of  trees.  (Code  1981,  §  48-5-603, 
enacted  by  Ga.  L.  2018,  p.  119,  §  5/HB  85.) 

Editor’s  notes.  —  For  information  as  see  the  delayed  effective  date  note  at  the 
to  the  effective  date  of  this  Code  section,  beginning  of  this  Article. 

48-5-604.  (For  effective  date,  see  note.)  Certification  as  qualified 
timberland  property;  requirements;  annual  updating; 
audit;  filing  with  county  tax  officials. 

(a)  Upon  application  by  a  qualified  owner,  the  commissioner  shall 
certify  as  qualified  timberland  property  any  timberland  property  that  is 
titled  to  a  qualified  owner,  provided  that: 

(1)  The  timberland  property  is  at  least  50  contiguous  acres; 
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(2)  The  production  of  trees  on  the  timberland  property  is  being 
done  for  the  purpose  of  making  a  profit  and  is  the  primary  activity 
taking  place  on  the  property; 

(3)  A  consistent  effort  has  been  clearly  demonstrated  in  land 
management  in  accordance  with  accepted  commercial  forestry  prac¬ 
tices,  which  may  include  reforestation,  periodic  thinning,  under¬ 
growth  control  of  unwanted  vegetation,  fertilization,  prescribed  burn¬ 
ing,  sales  of  timber,  and  maintenance  of  firebreaks;  and 

(4)  Such  qualified  owner: 

(A)  Submits  a  list  of  all  parcels  to  the  commissioner  that  contain 
timberland  property  and  that  identify  the  specific  portions  of  such 
parcels  that  such  owner  certifies  are  timberland  property;  and 

(B)  Certifies  that  such  timberland  property  is  used  for  the  bona 
fide  production  of  trees  and  that: 

(i)  There  is  a  reasonable  attainable  economic  salability  of  the 
timber  products  within  a  reasonable  future  time;  and 

(ii)  The  production  of  trees  is  being  done  for  the  purpose  of 
making  a  profit  and  is  the  primary  activity  taking  place  on  the 
property. 

(b) (1)  The  qualified  owner’s  submission  provided  for  in  paragraph  (4) 
of  subsection  (a)  of  this  Code  section  shall  be  certified  by  the  qualified 
owner  and  shall  be  updated  annually  filed  together  with  such 
qualified  owner’s  return  required  by  subsection  (a)  of  Code  Section 
48-5-601.  If  such  conditions  are  not  met  annually,  the  real  property  at 
issue  shall  be  decertified  as  qualified  timberland  property  and  the 
commissioner  shall  notify  the  respective  county  tax  officials  of  such 
decertification  by  April  15  of  the  respective  year. 

(2)  The  commissioner  shall  be  authorized  to  conduct  an  audit  of 
any  list  submitted  pursuant  to  this  Code  section. 

(c)  The  commissioner  shall  file  certifications  of  qualified  timberland 
property  with  the  respective  county  tax  officials  in  which  any  of  such 
real  property  exists  by  April  15  each  year.  (Code  1981,  §  48-5-604, 
enacted  by  Ga.  L.  2018,  p.  119,  §  5/HB  85.) 

Editor’s  notes.  —  For  information  as  see  the  delayed  effective  date  note  at  the 
to  the  effective  date  of  this  Code  section,  beginning  of  this  Article. 

48-5-605.  (For  effective  date,  see  note.)  Appeal  of  commission¬ 
er’s  decisions  by  taxpayer  or  county  board. 

(a)  A  taxpayer  or  county  board  of  tax  assessors  may  appeal  the 
commissioner’s  decisions  related  to: 
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(1)  Such  taxpayer’s  status  as  a  qualified  owner; 

(2)  The  certification  or  noncertification  of  such  taxpayer’s  timber- 
land  as  qualified  timberland  property;  or 

(3)  The  appraised  value  of  such  taxpayer’s  qualified  timberland 
property. 

(b)(1)  Such  appeals  shall  be  made  as  an  appeal  to  the  Georgia  Tax 
Tribunal  in  accordance  with  Chapter  13A  of  Title  50  within  30  days  of 
the  commi  sioner’s  publication  of  such  decision. 

(2)  The  Georgia  Tax  Tribunal  shall  issue  a  final  decision  on  such 
appeals  or  )r  before  September  1  of  the  year  in  which  an  appeal  is 
filed.  (Cod  1981,  §  48-5-605,  enacted  by  Ga.  L.  2018,  p.  119,  §  5/HB 
85.) 

Editor’s  no  —  For  information  as  see  the  delayed  effective  date  note  at  the 
to  the  effective  ;ate  of  this  Code  section,  beginning  of  this  Article. 

48-5-606.  (.  r  effective  date,  see  note.)  Appeal  of  commission- 
e  decisions  by  taxpayers  or  groups. 

(a)  A  taxpayer,  group  of  taxpayers,  county  board  of  tax  assessors,  or 
association  representing  taxpayers  may  appeal  the  commissioner’s 
decisions  related  to  the  commissioner’s  complete  parameters  for  the 
appraisal  of  qualified  timberland  property  required  by  paragraph  (1)  of 
subsection  (d)  of  Code  section  48-5-602. 

(b) (1)  Such  appeals  shall  be  made  as  an  appeal  to  the  Georgia  Tax 
Tribunal  in  accordance  with  Chapter  13A  of  Title  50  within  60  days  of 
the  commissioner’s  publication  of  such  manual. 

(2)  The  Georgia  Tax  Tribunal  shall  issue  a  final  decision  on  such 
appeals  on  or  before  September  1  of  the  year  in  which  an  appeal  is 
filed.  (Code  1981,  §  48-5-606,  enacted  by  Ga.  L.  2018,  p.  119,  §  5/HB 
85.) 

Editor’s  notes.  —  For  information  as  see  the  delayed  effective  date  note  at  the 
to  the  effective  date  of  this  Code  section,  beginning  of  this  Article. 

48-5-607.  (For  effective  date,  see  note.)  Adoption  of  forms  and 
regulations. 

The  commissioner  shall  be  authorized  to  prescribe  such  forms  and 
promulgate  such  rules  and  regulations  as  are  necessary  to  implement 
this  article.  ‘Code  1981,  §  48-5-607,  enacted  by  Ga.  L.  2018,  p.  119, 
§  5/HB  85.) 
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Editor’s  notes.  —  For  information  as  see  the  delayed  effective  date  note  at  the 
to  the  effective  date  of  this  Code  section,  beginning  of  this  Article. 


CHAPTER  5A 

SPECIAL  ASSESSMENT  OF  FOREST  LAND 
CONSERVATION  USE  PROPERTY 


Sec.  Sec. 

48-5A-5.  (For  effective  date,  see  note.)  48-5A-6.  (For  effective  date,  see  note.) 

Retention  of  funds  for  adminis-  Value  of  local  assistance 

trative  costs.  grants. 

48-5A-5.  (For  effective  date,  see  note.)  Retention  of  funds  for 
administrative  costs. 


Pursuant  to  Article  VII,  Section  I,  Paragraph  111(f)  of  the  Constitu¬ 
tion,  the  commissioner  shall  deduct  and  retain  an  amount  equal  to  3 
percent  of  an  assistance  grant  upon  distribution  of  such  assistance 
grant  to  a  county,  municipality,  or  county  or  independent  school  district 
as  an  administrative  fee  to  provide  for  the  costs  of  administering  Article 


13  of  Chapter  5  of  this  title.  (Code 
2018,  p.  119,  §  6/HB  85.) 

Delayed  effective  date.  —  Ga.  L. 

2018,  p.  119,  §  7/HB  85,  not  codified  by 
the  General  Assembly,  provides,  in  part, 
that  this  Code  section  becomes  effective 
“on  January  1,  2019,  only  if  an  amend¬ 
ment  to  the  Constitution  of  Georgia  is 
ratified  at  the  November,  2018,  general 
election  modifying  constitutional  pre¬ 
scriptions  for  forest  land  conservation  use 
property  and  related  assistance  grants, 
permitting  the  withholding  of  a  portion  of 


1981,  §  48-5A-5,  enacted  by  Ga.  L. 


assistance  grants  to  provide  for  certain 
state  administrative  costs,  and  establish¬ 
ing  qualified  timberland  property  as  a 
subclassification  of  tangible  property  for 
purposes  of  ad  valorem  taxation. 

“(b)  If  such  an  amendment  to  the  Con¬ 
stitution  is  not  so  ratified,  then  this  Act 
shall  not  become  effective  and  shall  stand 
repealed  by  operation  of  law  on  January  1, 
2019.” 


48-5A-6.  (For  effective  date,  see  note.)  Value  of  local  assistance 
grants. 

(a)  For  2019,  the  value  of  the  local  assistance  grant  to  any  county 
shall  be  increased  by  an  amount  equal  to  80  percent  of  the  difference 
between  the  value  of  the  local  assistance  grant  such  county  received  for 
2018  and  the  amount  for  which  such  county  is  eligible  to  receive  in 
2019. 

(b)  For  2020,  the  value  of  the  local  assistance  grant  to  any  county 
shall  be  increased  by  an  amount  equal  to  60  percent  of  the  difference 
between  the  value  of  the  local  assistance  grant  such  county  received  for 
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2018  and  the  amount  for  which  such  county  is  eligible  to  receive  in 

2020. 

(c)  For  2021,  the  value  of  the  local  assistance  grant  to  any  county 
shall  be  increased  by  an  amount  equal  to  40  percent  of  the  difference 
between  the  value  of  the  local  assistance  grant  such  county  received  for 
2018  and  the  amount  for  which  such  county  is  eligible  to  receive  in 
2021. 

(d)  For  2022,  the  value  of  the  local  assistance  grant  to  any  county 
shall  be  increased  by  an  amount  equal  to  20  percent  of  the  difference 
between  the  value  of  the  local  assistance  grant  such  county  received  for 
2018  and  the  amount  for  which  such  county  is  eligible  to  receive  in 
2022.  (Code  1981,  §  48-5A-6,  enacted  by  Ga.  L.  2018,  p.  119,  §  6/HB 
85.) 


Delayed  effective  date.  —  Ga.  L. 
2018,  p.  119,  §  7/HB  75,  not  codified  by 
the  General  Assembly,  provides,  in  part, 
that  this  Code  section  becomes  effective 
“on  January  1,  2019,  only  if  an  amend¬ 
ment  to  the  Constitution  of  Georgia  is 
ratified  at  the  November,  2018,  general 
election  modifying  constitutional  pre¬ 
scriptions  for  forest  land  conservation  use 
property  and  related  assistance  grants, 
permitting  the  withholding  of  a  portion  of 


assistance  grants  to  provide  for  certain 
state  administrative  costs,  and  establish¬ 
ing  qualified  timberland  property  as  a 
subclassification  of  tangible  property  for 
purposes  of  ad  valorem  taxation. 

“(b)  If  such  an  amendment  to  the  Con¬ 
stitution  is  not  so  ratified,  then  this  Act 
shall  not  become  effective  and  shall  stand 
repealed  by  operation  of  law  on  January  1, 
2019.” 


CHAPTER  5C 

ALTERNATIVE  AD  VALOREM  TAX  ON  MOTOR 

VEHICLES 


Sec. 

48-5C-1.  (For  effective  date,  see  note.) 

Definitions;  exemption  from 
taxation;  allocation  and  dis¬ 
bursement  of  proceeds  col¬ 
lected  by  tag  agents;  fair  mar¬ 
ket  value  of  vehicle  appealable; 
report. 


Sec. 

48-5C-1.  (For  effective  date,  see  note.) 

Definitions;  exemption  from 
taxation;  allocation  and  dis¬ 
bursement  of  proceeds  col¬ 
lected  by  tag  agents;  fair  mar¬ 
ket  value  of  vehicle  appealable; 
report. 
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48-5C-1.  (For  effective  date,  see  note.)  Definitions;  exemption 
from  taxation;  allocation  and  disbursement  of  pro¬ 
ceeds  collected  by  tag  agents;  fair  market  value  of 
vehicle  appealable;  report. 

(a)  As  used  in  this  Code  section,  the  term: 

(1)  “Fair  market  value  of  the  motor  vehicle”  means: 

(A)  For  a  used  motor  vehicle,  the  average  of  the  current  fair 
market  value  and  the  current  wholesale  value  of  a  motor  vehicle  for 
a  vehicle  listed  in  the  current  motor  vehicle  ad  valorem  assessment 
manual  utilized  by  the  state  revenue  commissioner  and  based  upon 
a  nationally  recognized  motor  vehicle  industry  pricing  guide  for  fair 
market  and  wholesale  market  values  in  determining  the  taxable 
value  of  a  motor  vehicle  under  Code  Section  48-5-442,  and,  in  the 
case  of  a  used  car  dealer,  less  any  reduction  for  the  trade-in  value 
of  another  motor  vehicle; 

(B)  For  a  used  motor  vehicle  which  is  not  so  listed  in  such 
current  motor  vehicle  ad  valorem  assessment  manual,  the  value 
from  the  bill  of  sale  or  the  value  from  a  reputable  used  car  market 
guide  designated  by  the  commissioner,  whichever  is  greater,  and,  in 
the  case  of  a  used  car  dealer,  less  any  reduction  for  the  trade-in 
value  of  another  motor  vehicle; 

(C)  Upon  written  application  and  supporting  documentation 
submitted  by  an  applicant  under  this  Code  section,  a  county  tag 
agent  may  deviate  from  the  fair  market  value  as  defined  in 
subparagraph  (A)  or  (B)  of  this  paragraph  based  upon  mileage  and 
condition  of  the  used  vehicle.  Supporting  documentation  may 
include,  but  not  be  limited  to,  bill  of  sale,  odometer  statement,  and 
values  from  reputable  pricing  guides.  The  fair  market  value  as 
determined  by  the  county  tag  agent  pursuant  to  this  subparagraph 
shall  be  appealable  as  provided  in  subsection  (e)  of  this  Code 
section; 

(D)  For  a  new  motor  vehicle,  the  greater  of  the  retail  selling 
price  or,  in  the  case  of  a  lease  of  a  new  motor  vehicle,  the  agreed 
upon  value  of  the  vehicle  pursuant  to  the  lease  agreement  or  the 
average  of  the  current  fair  market  value  and  the  current  wholesale 
value  of  a  motor  vehicle  for  a  vehicle  listed  in  the  current  motor 
vehicle  ad  valorem  assessment  manual  utilized  by  the  state  reve¬ 
nue  commissioner  in  determining  the  taxable  value  of  a  motor 
vehicle  under  Code  Section  48-5-442,  less  any  reduction  for  the 
trade-in  value  of  another  motor  vehicle  and  any  rebate  or  any  cash 
discounts  provided  by  the  selling  dealer  and  taken  at  the  time  of 
sale.  The  retail  selling  price  or  agreed  upon  value  shall  include  any 
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charges  for  labor,  freight,  delivery,  dealer  fees,  and  similar  charges 
and  dealer  add-ons  and  mark-ups,  but  shall  not  include  any 
extended  warranty  or  maintenance  agreement  itemized  on  the 
dealer’s  invoice  to  the  customer  or  any  finance,  insurance,  and 
interest  charges  for  deferred  payments  billed  separately;  or 

(E)  For  a  new  motor  vehicle  that  is  leased,  the  total  of  the  base 
payments  pursuant  to  the  lease  agreement. 

(2)  “Immediate  family  member”  means  spouse,  parent,  child,  sib¬ 
ling,  grandparent,  or  grandchild. 

(3)  “Loaner  vehicle”  means  a  motor  vehicle  owned  by  a  dealer 
which  is  withdrawn  temporarily  from  dealer  inventory  for  exclusive 
use  as  a  courtesy  vehicle  loaned  at  no  charge  for  a  period  not  to  exceed 
30  days  within  a  366  day  period  to  any  one  customer  whose  motor 
vehicle  is  being  serviced  by  such  dealer. 

(4)  “Rental  charge”  means  the  total  value  received  by  a  rental 
motor  vehicle  concern  for  the  rental  or  lease  for  31  or  fewer  consec¬ 
utive  days  of  a  rental  motor  vehicle,  including  the  total  cash  and 
nonmonetary  consideration  for  the  rental  or  lease,  including,  but  not 
limited  to,  charges  based  on  time  or  mileage  and  charges  for  insur¬ 
ance  coverage  or  collision  damage  waiver  but  excluding  all  charges 
for  motor  fuel  taxes  or  sales  and  use  taxes. 

(5)  “Rental  motor  vehicle”  means  a  motor  vehicle  designed  to  carry 
15  or  fewer  passengers  and  used  primarily  for  the  transportation  of 
persons  that  is  rented  or  leased  without  a  driver. 

(6)  “Rental  motor  vehicle  concern”  means  a  person  or  legal  entity 
which  owns  or  leases  five  or  more  rental  motor  vehicles  and  which 
regularly  rents  or  leases  such  vehicles  to  the  public  for  value. 

(7)  “Trade-in  value”  means  the  value  of  the  motor  vehicle  as  stated 
in  the  bill  of  sale  for  a  vehicle  which  has  been  traded  in  to  the  dealer 
in  a  transaction  involving  the  purchase  of  another  vehicle  from  the 
dealer. 

(b)(1)(A)  Except  as  otherwise  provided  in  this  subsection,  any  motor 
vehicle  for  which  a  title  is  issued  in  this  state  on  or  after  March  1, 
2013,  shall  be  exempt  from  sales  and  use  taxes  to  the  extent 
provided  under  paragraph  (95)  of  Code  Section  48-8-3  and  shall  not 
be  subject  to  the  ad  valorem  tax  as  otherwise  required  under 
Chapter  5  of  this  title.  Any  such  motor  vehicle  shall  be  titled  as 
otherwise  required  under  Title  40  but  shall  be  subject  to  a  state 
title  fee  and  a  local  title  fee  which  shall  be  alternative  ad  valorem 
taxes  as  authorized  by  Article  VII,  Section  I,  Paragraph  111(b)(3)  of 
the  Georgia  Constitution.  Motor  vehicles  registered  under  the 
International  Registration  Plan  shall  not  be  subject  to  state  and 
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local  title  ad  valorem  tax  fees  but  shall  continue  to  be  subject  to 
apportioned  ad  valorem  taxation  under  Article  10  of  Chapter  5  of 
this  title. 

(B)(i)  As  used  in  this  subparagraph,  the  term: 

(I)  “Local  base  amount”  means  $1  billion. 

(II)  “Local  current  collection  amount”  means  the  total 
amount  of  sales  and  use  taxes  on  the  sale  of  motor  vehicles 
under  Chapter  8  of  this  title  and  motor  vehicle  local  ad  valorem 
tax  proceeds  under  this  Code  section  and  Chapter  5  of  this  title 
which  were  collected  during  the  calendar  year  which  immedi¬ 
ately  precedes  the  tax  year  in  which  the  title  ad  valorem  tax 
adjustments  are  required  to  be  made  under  this  subparagraph. 

(III)  “Local  target  collection  amount”  means  an  amount 
equal  to  the  local  base  amount  added  to  the  product  of  2 
percent  of  the  local  base  amount  multiplied  by  the  number  of 
years  since  2012  with  a  maximum  amount  of  $1.2  billion. 

(IV)  “State  base  amount”  means  $535  million. 

(V)  “State  current  collection  amount”  means  the  total 
amount  of  sales  and  use  taxes  on  the  sale  of  motor  vehicles 
under  Chapter  8  of  this  title  and  motor  vehicle  state  ad 
valorem  tax  proceeds  under  this  Code  section  and  Chapter  5  of 
this  title  which  were  collected  during  the  calendar  year  which 
immediately  precedes  the  tax  year  in  which  the  state  and  local 
title  ad  valorem  tax  rate  is  to  be  reviewed  for  adjustment  under 
division  (xiv)  of  this  subparagraph.  Notwithstanding  the  other 
provisions  of  this  subdivision  to  the  contrary,  the  term  “state 
current  collection  amount”  for  the  2014  calendar  year  for  the 
purposes  of  the  2015  review  under  division  (xiv)  of  this 
subparagraph  shall  be  adjusted  so  that  such  amount  is  equal 
to  the  amount  of  motor  vehicle  state  ad  valorem  tax  proceeds 
that  would  have  been  collected  under  this  Code  section  in  2014 
if  the  combined  state  and  local  title  ad  valorem  tax  rate  was  7 
percent  of  the  fair  market  value  of  the  motor  vehicle  less  any 
trade-in  value  plus  the  total  amount  of  motor  vehicle  state  ad 
valorem  tax  proceeds  collected  under  Chapter  5  of  this  title 
during  2014. 

(VI)  “State  target  collection  amount”  means  an  amount 
equal  to  the  state  base  amount  added  to  the  product  of  2 
percent  of  the  state  base  amount  multiplied  by  the  number  of 
years  since  2012. 

(ii)  The  combined  state  and  local  title  ad  valorem  tax  shall  be 
at  a  rate  equal  to: 
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(I)  For  the  period  commencing  March  1,  2013,  through 
December  31,  2013,  6.5  percent  of  the  fair  market  value  of  the 
motor  vehicle; 

(II)  For  the  2014  tax  year,  6.75  percent  of  the  fair  market 
value  of  the  motor  vehicle;  and 

(III)  Except  as  provided  in  division  (xiv)  of  this  subpara¬ 
graph,  for  the  2015  and  subsequent  tax  years,  7  percent  of  the 
fair  market  value  of  the  motor  vehicle. 

(iii)  For  the  period  commencing  March  1,  2013,  through  De¬ 
cember  31,  2013,  the  state  title  ad  valorem  tax  shall  be  at  a  rate 
equal  to  57  percent  of  the  tax  rate  specified  in  division  (ii)  of  this 
subparagraph,  and  the  local  title  ad  valorem  tax  shall  be  at  a  rate 
equal  to  43  percent  of  the  tax  rate  specified  in  division  (ii)  of  this 
subparagraph. 

(iv)  For  the  2014  tax  year,  the  state  title  ad  valorem  tax  shall 
be  at  a  rate  equal  to  55  percent  of  the  tax  rate  specified  in 
division  (ii)  of  this  subparagraph,  and  the  local  title  ad  valorem 
tax  shall  be  at  a  rate  equal  to  45  percent  of  the  tax  rate  specified 
in  division  (ii)  of  this  subparagraph. 

(v)  For  the  2015  tax  year,  the  state  title  ad  valorem  tax  shall 
be  at  a  rate  equal  to  55  percent  of  the  tax  rate  specified  in 
division  (ii)  of  this  subparagraph,  and  the  local  title  ad  valorem 
tax  shall  be  at  a  rate  equal  to  45  percent  of  the  tax  rate  specified 
in  division  (ii)  of  this  subparagraph. 

(vi)  For  the  2016  tax  year,  except  as  otherwise  provided  in 
division  (xiii)  of  this  subparagraph,  the  state  title  ad  valorem  tax 
shall  be  at  a  rate  equal  to  53.5  percent  of  the  tax  rate  specified  in 
division  (ii)  of  this  subparagraph,  and  the  local  title  ad  valorem 
tax  shall  be  at  a  rate  equal  to  46.5  percent  of  the  tax  rate 
specified  in  division  (ii)  of  this  subparagraph. 

(vii)  For  the  2017  tax  year,  except  as  otherwise  provided  in 
divisions  (xiii)  and  (xiv)  of  this  subparagraph,  the  state  title  ad 
valorem  tax  shall  be  at  a  rate  equal  to  44  percent  of  the  tax  rate 
specified  in  division  (ii)  of  this  subparagraph,  and  the  local  title 
ad  valorem  tax  shall  be  at  a  rate  equal  to  56  percent  of  the  tax 
rate  specified  in  division  (ii)  of  this  subparagraph. 

(viii)  For  the  2018  tax  year,  except  as  otherwise  provided  in 
division  (xiii)  of  this  subparagraph,  the  state  title  ad  valorem  tax 
shall  be  at  a  rate  equal  to  40  percent  of  the  tax  rate  specified  in 
division  (ii)  of  this  subparagraph,  and  the  local  title  ad  valorem 
tax  shall  be  at  a  rate  equal  to  60  percent  of  the  tax  rate  specified 
in  division  (ii)  of  this  subparagraph. 
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(ix)  For  the  2019  tax  year,  except  as  otherwise  provided  in 
divisions  (xiii)  and  (xiv)  of  this  subparagraph,  the  state  title  ad 
valorem  tax  shall  be  at  a  rate  equal  to  36  percent  of  the  tax  rate 
specified  in  division  (ii)  of  this  subparagraph,  and  the  local  title 
ad  valorem  tax  shall  be  at  a  rate  equal  to  64  percent  of  the  tax 
rate  specified  in  division  (ii)  of  this  subparagraph. 

(x)  For  the  2020  tax  year,  except  as  otherwise  provided  in 
division  (xiii)  of  this  subparagraph,  the  state  title  ad  valorem  tax 
shall  be  at  a  rate  equal  to  34  percent  of  the  tax  rate  specified  in 
division  (ii)  of  this  subparagraph,  and  the  local  title  ad  valorem 
tax  shall  be  at  a  rate  equal  to  66  percent  of  the  tax  rate  specified 
in  division  (ii)  of  this  subparagraph. 

(xi)  For  the  2021  tax  year,  except  as  otherwise  provided  in 
division  (xiii)  of  this  subparagraph,  the  state  title  ad  valorem  tax 
shall  be  at  a  rate  equal  to  30  percent  of  the  tax  rate  specified  in 
division  (ii)  of  this  subparagraph,  and  the  local  title  ad  valorem 
tax  shall  be  at  a  rate  equal  to  70  percent  of  the  tax  rate  specified 
in  division  (ii)  of  this  subparagraph. 

(xii)  For  the  2022  and  all  subsequent  tax  years,  except  as 
otherwise  provided  in  division  (xiii)  of  this  subparagraph  for  tax 
years  2022,  2023,  and  2024  and  except  as  otherwise  provided  in 
division  (xiv)  of  this  subparagraph  for  tax  year  2023,  the  state 
title  ad  valorem  tax  shall  be  at  a  rate  equal  to  28  percent  of  the 
tax  rate  specified  in  division  (ii)  of  this  subparagraph,  and  the 
local  title  ad  valorem  tax  shall  be  at  a  rate  equal  to  72  percent  of 
the  tax  rate  specified  in  division  (ii)  of  this  subparagraph. 

(xiii)  Beginning  in  2016,  by  not  later  than  January  15  of  each 
tax  year  through  the  2022  tax  year,  the  state  revenue  commis¬ 
sioner  shall  determine  the  local  target  collection  amount  and  the 
local  current  collection  amount  for  the  preceding  calendar  year.  If 
such  local  current  collection  amount  is  equal  to  or  within  1 
percent  of  the  local  target  collection  amount,  then  the  state  title 
ad  valorem  tax  rate  and  the  local  title  ad  valorem  tax  rate  for 
such  tax  year  shall  remain  at  the  rate  specified  in  this  subpara¬ 
graph  for  that  year.  If  the  local  current  collection  amount  is  more 
than  1  percent  greater  than  the  local  target  collection  amount, 
then  the  local  title  ad  valorem  tax  rate  for  such  tax  year  shall  be 
reduced  automatically  by  operation  of  this  division  by  such 
percentage  amount  as  may  be  necessary  so  that,  if  such  rate  had 
been  in  effect  for  the  calendar  year  under  review,  the  local 
current  collection  amount  would  have  produced  an  amount  equal 
to  the  local  target  collection  amount,  and  the  state  title  ad 
valorem  tax  rate  for  such  tax  year  shall  be  increased  by  an  equal 
amount  to  maintain  the  combined  state  and  local  title  ad  valorem 
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tax  rate  at  the  rate  specified  in  division  (ii)  of  this  subparagraph. 
If  the  local  current  collection  amount  is  more  than  1  percent  less 
than  the  local  target  collection  amount,  then  the  local  title  ad 
valorem  tax  rate  for  such  tax  year  shall  be  increased  automati¬ 
cally  by  operation  of  this  division  by  such  percentage  amount  as 
may  be  necessary  so  that,  if  such  rate  had  been  in  effect  for  the 
calendar  year  under  review,  the  local  current  collection  amount 
would  have  produced  an  amount  equal  to  the  local  target 
collection  amount,  and  the  state  title  ad  valorem  tax  rate  for  such 
tax  year  shall  be  reduced  by  an  equal  amount  to  maintain  the 
combined  state  and  local  title  ad  valorem  tax  rate  at  the  rate 
specified  in  division  (ii)  of  this  subparagraph.  In  the  event  of  an 
adjustment  of  such  ad  valorem  tax  rates,  by  not  later  than 
January  31  of  such  tax  year,  the  state  revenue  commissioner 
shall  notify  the  tax  commissioner  of  each  county  in  this  state  of 
the  adjusted  rate  amounts.  The  effective  date  of  such  adjusted 
rate  amounts  shall  be  January  1  of  such  tax  year. 

(xiv)  In  tax  years  2015,  2018,  and  2022,  by  not  later  than  July 
1  of  each  such  tax  year,  the  state  revenue  commissioner  shall 
determine  the  state  target  collection  amount  and  the  state 
current  collection  amount  for  the  preceding  calendar  year.  If  such 
state  current  collection  amount  is  greater  than,  equal  to,  or 
within  1  percent  of  the  state  target  collection  amount  after 
making  the  adjustment,  if  any,  required  in  division  (xiii)  of  this 
subparagraph,  then  the  combined  state  and  local  title  ad  valorem 
tax  rate  provided  in  division  (ii)  of  this  subparagraph  shall 
remain  at  the  rate  specified  in  such  division.  If  the  state  current 
collection  amount  is  more  than  1  percent  less  than  the  state 
target  collection  amount  after  making  the  adjustment,  if  any, 
required  by  division  (xiii)  of  this  subparagraph,  then  the  com¬ 
bined  state  and  local  title  ad  valorem  tax  rate  provided  in 
division  (ii)  of  this  subparagraph  shall  be  increased  automati¬ 
cally  by  operation  of  this  division  by  such  percentage  amount  as 
may  be  necessary  so  that,  if  such  rate  had  been  in  effect  for  the 
calendar  year  under  review,  the  state  current  collection  amount 
would  have  produced  an  amount  equal  to  the  state  target 
collection  amount,  and  the  state  title  ad  valorem  tax  rate  and  the 
local  title  ad  valorem  tax  rate  for  the  tax  year  in  which  such 
increase  in  the  combined  state  and  local  title  ad  valorem  tax  rate 
shall  become  effective  shall  be  adjusted  from  the  rates  specified 
in  this  subparagraph  or  division  (xiii)  of  this  subparagraph  for 
such  tax  year  such  that  the  proceeds  from  such  increase  in  the 
combined  state  and  local  title  ad  valorem  tax  rate  shall  be 
allocated  in  full  to  the  state.  In  the  event  of  an  adjustment  of  the 
combined  state  and  local  title  ad  valorem  tax  rate,  by  not  later 
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than  August  31  of  such  tax  year,  the  state  revenue  commissioner 
shall  notify  the  tax  commissioner  of  each  county  in  this  state  of 
the  adjusted  combined  state  and  local  title  ad  valorem  tax  rate 
for  the  next  calendar  year.  The  effective  date  of  such  adjusted 
combined  state  and  local  title  ad  valorem  tax  rate  shall  be 
January  1  of  the  next  calendar  year.  Notwithstanding  the  provi¬ 
sions  of  this  division,  the  combined  state  and  local  title  ad 
valorem  tax  rate  shall  not  exceed  9  percent. 

(xv)  The  state  revenue  commissioner  shall  promulgate  such 
rules  and  regulations  as  may  be  necessary  and  appropriate  to 
implement  and  administer  this  Code  section,  including,  but  not 
limited  to,  rules  and  regulations  regarding  appropriate  public 
notification  of  any  changes  in  rate  amounts  and  the  effective  date 
of  such  changes  and  rules  and  regulations  regarding  appropriate 
enforcement  and  compliance  procedures  and  methods  for  the 
implementation  and  operation  of  this  Code  section.  The  state 
revenue  commissioner  may  promulgate  and  implement  rules  and 
regulations  as  may  be  necessary  to  permit  seller  financed  sales  of 
used  vehicles  to  be  assessed  2.5  percentage  points  less  than  the 
rate  specified  in  division  (ii)  of  this  subparagraph. 

(C)  The  application  for  title  and  the  state  and  local  title  ad 
valorem  tax  fees  provided  for  in  subparagraph  (A)  of  this  para¬ 
graph  shall  be  paid  to  the  tag  agent  in  the  county  where  the  motor 
vehicle  is  to  be  registered  and  shall  be  paid  at  the  time  the 
application  for  a  certificate  of  title  is  submitted  or,  in  the  case  of  an 
electronic  title  transaction,  at  the  time  when  the  electronic  title 
transaction  is  finalized.  In  an  electronic  title  transaction,  the  state 
and  local  title  ad  valorem  tax  fees  shall  be  remitted  electronically 
directly  to  the  county  tag  agent.  A  dealer  of  new  or  used  motor 
vehicles  may  accept  such  application  for  title  and  state  and  local 
title  ad  valorem  tax  fees  on  behalf  of  the  purchaser  of  a  new  or  used 
motor  vehicle  for  the  purpose  of  submitting  or,  in  the  case  of  an 
electronic  title  application,  finalizing  such  title  application  and 
remitting  state  and  local  title  ad  valorem  tax  fees. 

(D)  There  shall  be  a  penalty  imposed  on  any  person  who,  in  the 
determination  of  the  commissioner,  falsifies  any  information  in  any 
bill  of  sale  used  for  purposes  of  determining  the  fair  market  value 
of  the  motor  vehicle.  Such  penalty  shall  not  exceed  $2,500.00  as  a 
state  penalty  and  shall  not  exceed  $2,500.00  as  a  local  penalty  as 
determined  by  the  commissioner.  Such  determination  shall  be 
made  within  60  days  of  the  commissioner  receiving  information  of 
a  possible  violation  of  this  paragraph. 

(E)  Except  in  the  case  in  which  an  extension  of  the  registration 
period  has  been  granted  by  the  county  tag  agent  under  Code 
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Section  40-2-20,  a  dealer  of  new  or  used  motor  vehicles  that  accepts 
an  application  for  title  and  state  and  local  title  ad  valorem  tax  fees 
from  a  purchaser  of  a  new  or  used  motor  vehicle  and  does  not 
submit  or,  in  the  case  of  an  electronic  title  transaction,  finalize  such 
application  for  title  and  remit  such  state  and  local  title  ad  valorem 
tax  fees  to  the  county  tag  agent  within  30  days  following  the  date 
of  purchase  shall  be  liable  to  the  county  tag  agent  for  an  amount 
equal  to  5  percent  of  the  amount  of  such  state  and  local  title  ad 
valorem  tax  fees.  An  additional  penalty  equal  to  10  percent  of  the 
amount  of  such  state  and  local  title  ad  valorem  tax  fees  shall  be 
imposed  if  such  payment  is  not  transmitted  within  60  days  follow¬ 
ing  the  date  of  purchase.  An  additional  penalty  equal  to  15  percent 
of  the  amount  of  such  state  and  local  title  ad  valorem  tax  fees  shall 
be  imposed  if  such  payment  is  not  transmitted  within  90  days 
following  the  date  of  purchase,  and  an  additional  penalty  equal  to 
20  percent  of  the  amount  of  such  state  and  local  title  ad  valorem  tax 
fees  shall  be  imposed  if  such  payment  is  not  transmitted  within  120 
days  following  the  date  of  purchase.  An  additional  penalty  equal  to 
25  percent  of  the  amount  of  such  state  and  local  title  ad  valorem  tax 
fees  shall  be  imposed  for  each  subsequent  30  day  period  in  which 
the  payment  is  not  transmitted. 

(F)  A  dealer  of  new  or  used  motor  vehicles  that  accepts  an 
application  for  title  and  state  and  local  title  ad  valorem  tax  fees 
from  a  purchaser  of  a  new  or  used  motor  vehicle  and  converts  such 
fees  to  his  or  her  own  use  shall  be  guilty  of  theft  by  conversion  and, 
upon  conviction,  shall  be  punished  as  provided  in  Code  Section 
16-8-12. 

(2)  A  person  or  entity  acquiring  a  salvage  title  pursuant  to  subsec¬ 
tion  (b)  of  Code  Section  40-3-36  shall  not  be  subject  to  the  fee  specified 
in  paragraph  (1)  of  this  subsection  but  shall  be  subject  to  a  state  title 
ad  valorem  tax  fee  in  an  amount  equal  to  1  percent  of  the  fair  market 
value  of  the  motor  vehicle.  Such  state  title  ad  valorem  tax  fee  shall  be 
an  alternative  ad  valorem  tax  as  authorized  by  Article  VII,  Section  I, 
Paragraph  111(b)(3)  of  the  Georgia  Constitution. 

(c)(1)  The  amount  of  proceeds  collected  by  tag  agents  each  month  as 
state  and  local  title  ad  valorem  tax  fees,  state  salvage  title  ad  valorem 
tax  fees,  administrative  fees,  penalties,  and  interest  pursuant  to 
subsection  (b)  of  this  Code  section  shall  be  allocated  and  disbursed  as 
provided  in  this  subsection. 

(2)  For  the  2013  tax  year  and  in  each  subsequent  tax  year,  the 
amount  of  such  funds  shall  be  disbursed  within  20  days  following  the 
end  of  each  calendar  month  as  follows: 

(A)  State  title  ad  valorem  tax  fees,  state  salvage  title  ad  valorem 
tax  fees,  administrative  fees,  penalties,  and  interest  shall  be 
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remitted  to  the  state  revenue  commissioner  who  shall  deposit  such 
proceeds  in  the  general  fund  of  the  state  less  an  amount  to  be 
retained  by  the  tag  agent  not  to  exceed  1  percent  of  the  total 
amount  otherwise  required  to  be  remitted  under  this  subparagraph 
to  defray  the  cost  of  administration.  Such  retained  amount  shall  be 
remitted  to  the  collecting  county’s  general  fund.  Failure  by  the  tag 
agent  to  disburse  within  such  20  day  period  shall  result  in  a 
forfeiture  of  such  administrative  fee  plus  interest  on  such  amount 
at  the  rate  specified  in  Code  Section  48-2-40;  and 

(B)  Local  title  ad  valorem  tax  fees,  administrative  fees,  penal¬ 
ties,  and  interest  shall  be  designated  as  local  government  ad 
valorem  tax  funds.  The  tag  agent  shall  then  distribute  the  proceeds 
as  specified  in  paragraph  (3)  of  this  subsection. 

(3)  The  local  title  ad  valorem  tax  fee  proceeds  required  under  this 
subsection  shall  be  distributed  as  follows: 

(A)  The  tag  agent  of  the  county  shall  within  20  days  following 
the  end  of  each  calendar  month  allocate  and  distribute  to  the 
county  governing  authority  and  to  municipal  governing  authori¬ 
ties,  the  board  of  education  of  the  county  school  district,  the  board 
of  education  of  any  independent  school  district  located  in  such 
county,  the  water  and  sewerage  authority  for  which  the  county  has 
levied  an  ad  valorem  tax  in  accordance  with  a  local  constitutional 
amendment,  and  in  a  county  in  which  a  sales  and  use  tax  is  levied 
for  purposes  of  a  metropolitan  area  system  of  public  transportation, 
as  authorized  by  the  amendment  to  the  Constitution  set  out  at  Ga. 
L.  1964,  p.  1008,  the  governing  body  of  the  transportation  authority 
created  by  the  Metropolitan  Atlanta  Rapid  Transit  Authority  Act  of 
1965,  Ga.  L.  1965,  p.  2243,  as  amended,  and  the  amendment  to  the 
Constitution  set  out  at  Ga.  L.  1964,  p.  1008,  an  amount  of  those 
proceeds  necessary  to  offset  any  reduction  in  (i)  ad  valorem  tax  on 
motor  vehicles  collected  under  Chapter  5  of  this  title  in  the  taxing 
jurisdiction  of  each  governing  authority,  school  district,  and  water 
and  sewerage  authority  from  the  amount  of  ad  valorem  taxes  on 
motor  vehicles  collected  under  Chapter  5  of  this  title  in  each  such 
governing  authority,  school  district,  and  water  and  sewerage  au¬ 
thority  during  the  same  calendar  month  of  2012  and  (ii)  with 
respect  to  the  transportation  authority,  the  monthly  average  por¬ 
tion  of  the  sales  and  use  tax  levied  for  purposes  of  a  metropolitan 
area  system  of  public  transportation  applicable  to  any  motor 
vehicle  titled  in  a  county  which  levied  such  tax  in  2012.  Such 
amount  of  tax  may  be  determined  by  the  commissioner  for  counties 
which  levied  such  tax  in  2012,  and  any  counties  which  subse¬ 
quently  levy  a  tax  pursuant  to  a  metropolitan  area  system  of  public 
transportation,  as  authorized  by  the  amendment  to  the  Constitu- 
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tion  set  out  at  Ga.  L.  1964,  p.  1008,  the  governing  body  of  the 
transportation  authority  created  by  the  Metropolitan  Atlanta 
Rapid  Transit  Authority  Act  of  1965,  Ga.  L.  1965,  p.  2243,  as 
amended,  and  the  amendment  to  the  Constitution  set  out  at  Ga.  L. 
1964,  p.  1008,  the  Commissioner  may  determine  what  amount  of 
sales  and  use  tax  would  have  been  collected  in  2012,  had  such  tax 
been  levied.  This  reduction  shall  be  calculated,  with  respect  to  (i) 
above,  by  subtracting  the  amount  of  ad  valorem  tax  on  motor 
vehicles  collected  under  Chapter  5  of  this  title  in  each  such  taxing 
jurisdiction  from  the  amount  of  ad  valorem  tax  on  motor  vehicles 
collected  under  Chapter  5  of  this  title  in  that  taxing  jurisdiction  in 
the  same  calendar  month  of  2012.  In  the  event  that  the  local  title 
ad  valorem  tax  fee  proceeds  are  insufficient  to  fully  offset  such 
reduction  in  ad  valorem  taxes  on  motor  vehicles  or  the  portion  of 
the  sales  and  use  tax  described  in  (ii)  above,  the  tag  agent  shall 
allocate  a  proportionate  amount  of  the  proceeds  to  each  governing 
authority,  the  board  of  education  of  each  such  school  district,  the 
water  and  sewerage  authority,  and  the  transportation  authority, 
and  any  remaining  shortfall  shall  be  paid  from  the  following 
month’s  local  title  ad  valorem  tax  fee  proceeds.  In  the  event  that  a 
shortfall  remains,  the  tag  agent  shall  continue  to  first  allocate  local 
title  ad  valorem  tax  fee  proceeds  to  offset  such  shortfalls  until  the 
shortfall  has  been  fully  repaid;  and 

(B)  Of  the  proceeds  remaining  following  the  allocation  and 
distribution  under  subparagraph  (A)  of  this  paragraph,  the  tag 
agent  shall  allocate  and  distribute  to  the  county  governing  author¬ 
ity  and  to  municipal  governing  authorities,  the  board  of  education 
of  the  county  school  district,  and  the  board  of  education  of  any 
independent  school  district  located  in  such  county  the  remaining 
amount  of  those  proceeds  in  the  manner  provided  in  this  subpar¬ 
agraph.  Such  proceeds  shall  be  deposited  in  the  general  fund  of 
such  governing  authority  or  board  of  education  and  shall  not  be 
subject  to  any  use  or  expenditure  requirements  provided  for  under 
any  of  the  following  described  local  sales  and  use  taxes  but  shall  be 
authorized  to  be  expended  in  the  same  manner  as  authorized  for 
the  ad  valorem  tax  revenues  on  motor  vehicles  under  Chapter  5  of 
this  title  which  would  otherwise  have  been  collected  for  such 
governing  authority  or  board  of  education.  Of  such  remaining 
proceeds: 

(i)  An  amount  equal  to  one-third  of  such  proceeds  shall  be 
distributed  to  the  board  of  education  of  the  county  school  district 
and  the  board  of  education  of  each  independent  school  district 
located  in  such  county  in  the  same  manner  as  required  for  any 
local  sales  and  use  tax  for  educational  purposes  levied  pursuant 
to  Part  2  of  Article  3  of  Chapter  8  of  this  title  currently  in  effect. 
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If  such  tax  is  not  currently  in  effect,  such  proceeds  shall  be 
distributed  to  such  board  or  boards  of  education  in  the  same 
manner  as  if  such  tax  were  in  effect; 

(ii) (I)  Except  as  otherwise  provided  in  this  division,  an  amount 
equal  to  one-third  of  such  proceeds  shall  be  distributed  to  the 
governing  authority  of  the  county  and  the  governing  authority 
of  each  qualified  municipality  located  in  such  county  in  the 
same  manner  as  specified  under  the  distribution  certificate  for 
the  joint  county  and  municipal  sales  and  use  tax  under  Article 
2  of  Chapter  8  of  this  title  currently  in  effect. 

(II)  If  such  tax  were  never  in  effect,  such  proceeds  shall  be 
distributed  to  the  governing  authority  of  the  county  and  the 
governing  authority  of  each  qualified  municipality  located  in 
such  county  on  a  pro  rata  basis  according  to  the  ratio  of  the 
population  that  each  such  municipality  bears  to  the  population 
of  the  entire  county. 

(III)  If  such  tax  is  currently  in  effect  as  well  as  a  local  option 
sales  and  use  tax  for  educational  purposes  levied  pursuant  to 
a  local  constitutional  amendment,  an  amount  equal  to 
one-third  of  such  proceeds  shall  be  distributed  in  the  same 
manner  as  required  under  subdivision  (I)  of  this  division  and 
an  amount  equal  to  one-third  of  such  proceeds  shall  be  distrib¬ 
uted  to  the  board  of  education  of  the  county  school  district. 

(IV)  If  such  tax  is  not  currently  in  effect  and  a  local  option 
sales  and  use  tax  for  educational  purposes  levied  pursuant  to 
a  local  constitutional  amendment  is  currently  in  effect,  such 
proceeds  shall  be  distributed  to  the  board  of  education  of  the 
county  school  district  and  the  board  of  education  of  any 
independent  school  district  in  the  same  manner  as  required 
under  that  local  constitutional  amendment. 

(V)  If  such  tax  is  not  currently  in  effect  and  a  homestead 
option  sales  and  use  tax  under  Article  2A  of  Chapter  8  of  this 
title  is  in  effect,  such  proceeds  shall  be  distributed  to  the 
governing  authority  of  the  county,  each  qualified  municipality, 
and  each  existing  municipality  in  the  same  proportion  as 
otherwise  required  under  Code  Section  48-8-104;  and 

(iii) (I)  An  amount  equal  to  one-third  of  such  proceeds  shall  be 
distributed  to  the  governing  authority  of  the  county  and  the 
governing  authority  of  each  qualified  municipality  located  in 
such  county  in  the  same  manner  as  specified  under  an  inter¬ 
governmental  agreement  or  as  otherwise  required  under  the 
county  special  purpose  local  option  sales  and  use  tax  under 
Part  1  of  Article  3  of  Chapter  8  of  this  title  currently  in  effect; 


2018  Supp. 


139 


48-5C-1 


REVENUE  AND  TAXATION 


48-5C-1 


provided,  however,  that  this  subdivision  shall  not  apply  if 
subdivision  (III)  of  division  (ii)  of  this  subparagraph  is  appli¬ 
cable. 

(II)  If  such  tax  were  in  effect  but  expired  and  is  not  cur¬ 
rently  in  effect,  such  proceeds  shall  be  distributed  to  the 
governing  authority  of  the  county  and  the  governing  authority 
of  each  qualified  municipality  located  in  such  county  in  the 
same  manner  as  if  such  tax  were  still  in  effect  according  to  the 
intergovernmental  agreement  or  as  otherwise  required  under 
the  county  special  purpose  local  sales  and  use  tax  under  Part 
1  of  Article  3  of  Chapter  8  of  this  title  for  the  12  month  period 
commencing  at  the  expiration  of  such  tax.  If  such  tax  is  not 
renewed  prior  to  the  expiration  of  such  12  month  period,  such 
amount  shall  be  distributed  in  accordance  with  subdivision  (I) 
of  division  (ii)  of  this  subparagraph;  provided,  however,  that  if 
a  tax  under  Article  2  of  Chapter  8  of  this  title  is  not  in  effect, 
such  amount  shall  be  distributed  in  accordance  with  subdivi¬ 
sion  (II)  of  division  (ii)  of  this  subparagraph. 

(III)  If  such  tax  is  not  currently  in  effect  in  a  county  in  which 
a  tax  is  levied  for  purposes  of  a  metropolitan  area  system  of 
public  transportation,  as  authorized  by  the  amendment  to  the 
Constitution  set  out  at  Ga.  L.  1964,  p.  1008;  the  continuation  of 
such  amendment  under  Article  XI,  Section  I,  Paragraph  IV(d) 
of  the  Constitution;  and  the  laws  enacted  pursuant  to  such 
constitutional  amendment,  such  proceeds  shall  be  distributed 
in  such  county,  in  the  same  manner  as  ad  valorem  tax  on  motor 
vehicles  collected  under  Chapter  5  of  this  title  in  the  taxing 
jurisdiction  of  each  governing  authority  and  school  district 
from  the  amount  of  ad  valorem  taxes  on  motor  vehicles 
collected  under  Chapter  5  of  this  title  in  each  such  governing 
authority  and  school  district  during  the  same  calendar  month 
of  2012. 

(IV)  If  such  tax  were  never  in  effect,  such  proceeds  shall  be 
distributed  in  the  same  manner  as  specified  under  the  distri¬ 
bution  certificate  for  the  joint  county  and  municipal  sales  and 
use  tax  under  Article  2  of  Chapter  8  of  this  title  currently  in 
effect;  provided,  however,  that  if  such  tax  under  such  article  is 
not  in  effect,  such  proceeds  shall  be  distributed  to  the  govern¬ 
ing  authority  of  the  county  and  the  governing  authority  of  each 
qualified  municipality  located  in  such  county  on  a  pro  rata 
basis  according  to  the  ratio  of  the  population  that  each  such 
municipality  bears  to  the  population  of  the  entire  county. 

(d)(1)(A)  Upon  the  death  of  an  owner  of  a  motor  vehicle  which  has  not 
become  subject  to  paragraph  (1)  of  subsection  (b)  of  this  Code 
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section,  the  immediate  family  member  or  immediate  family  mem¬ 
bers  of  such  owner  who  receive  such  motor  vehicle  pursuant  to  a 
will  or  under  the  rules  of  inheritance  shall,  subsequent  to  the 
transfer  of  title  of  such  motor  vehicle,  continue  to  be  subject  to  ad 
valorem  tax  under  Chapter  5  of  this  title  and  shall  not  be  subject  to 
the  state  and  local  title  ad  valorem  tax  fees  provided  for  in 
paragraph  (1)  of  subsection  (b)  of  this  Code  section  unless  the 
immediate  family  member  or  immediate  family  members  make  an 
affirmative  written  election  to  become  subject  to  paragraph  (1)  of 
subsection  (b)  of  this  Code  section.  In  the  event  of  such  election, 
such  transfer  shall  be  subject  to  the  state  and  local  title  ad  valorem 
tax  fees  provided  for  in  paragraph  (1)  of  subsection  (b)  of  this  Code 
section. 

(B)  Upon  the  death  of  an  owner  of  a  motor  vehicle  which  has 
become  subject  to  paragraph  (1)  of  subsection  (b)  of  this  Code 
section,  the  immediate  family  member  or  immediate  family  mem¬ 
bers  of  such  owner  who  receive  such  motor  vehicle  pursuant  to  a 
will  or  under  the  rules  of  inheritance  shall  be  subject  to  a  state  title 
ad  valorem  tax  fee  in  an  amount  equal  to  one-quarter  of  1  percent 
of  the  fair  market  value  of  the  motor  vehicle  and  a  local  title  ad 
valorem  tax  fee  in  an  amount  equal  to  one-quarter  of  1  percent  of 
the  fair  market  value  of  the  motor  vehicle.  Such  title  ad  valorem 
tax  fees  shall  be  an  alternative  ad  valorem  tax  as  authorized  by 
Article  VII,  Section  I,  Paragraph  111(b)(3)  of  the  Georgia  Constitu¬ 
tion. 

(2)(A)  Upon  the  transfer  from  an  immediate  family  member  of  a 
motor  vehicle  which  has  not  become  subject  to  paragraph  (1)  of 
subsection  (b)  of  this  Code  section,  the  immediate  family  member 
or  immediate  family  members  who  receive  such  motor  vehicle 
shall,  subsequent  to  the  transfer  of  title  of  such  motor  vehicle, 
continue  to  be  subject  to  ad  valorem  tax  under  Chapter  5  of  this 
title  and  shall  not  be  subject  to  the  state  and  local  title  ad  valorem 
tax  fees  provided  for  in  paragraph  (1)  of  subsection  (b)  of  this  Code 
section  unless  the  immediate  family  member  or  immediate  family 
members  make  an  affirmative  written  election  to  become  subject  to 
paragraph  (1)  of  subsection  (b)  of  this  Code  section.  In  the  event  of 
such  election,  such  transfer  shall  be  subject  to  the  state  and  local 
title  ad  valorem  tax  fees  provided  for  in  paragraph  (1)  of  subsection 
(b)  of  this  Code  section. 

(B)  Upon  the  transfer  from  an  immediate  family  member  of  a 
motor  vehicle  which  has  become  subject  to  paragraph  (1)  of 
subsection  (b)  of  this  Code  section,  the  immediate  family  member 
who  receives  such  motor  vehicle  shall  transfer  title  of  such  motor 
vehicle  to  such  recipient  family  member  and  shall  be  subject  to  a 
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state  title  ad  valorem  tax  fee  in  an  amount  equal  to  one-quarter  of 
1  percent  of  the  fair  market  value  of  the  motor  vehicle  and  a  local 
title  ad  valorem  tax  fee  in  an  amount  equal  to  one-quarter  of  1 
percent  of  the  fair  market  value  of  the  motor  vehicle.  Such  title  ad 
valorem  tax  fees  shall  be  an  alternative  ad  valorem  tax  as  autho¬ 
rized  by  Article  VII,  Section  I,  Paragraph  111(b)(3)  of  the  Georgia 
Constitution. 

(C)  Any  title  transfer  under  this  paragraph  shall  be  accompa¬ 
nied  by  an  affidavit  of  the  transferor  and  transferee  that  such 
persons  are  immediate  family  members  to  one  another.  There  shall 
be  a  penalty  imposed  on  any  person  who,  in  the  determination  of 
the  state  revenue  commissioner,  falsifies  any  material  information 
in  such  affidavit.  Such  penalty  shall  not  exceed  $2,500.00  as  a  state 
penalty  and  shall  not  exceed  $2,500.00  as  a  local  penalty  as 
determined  by  the  state  revenue  commissioner.  Such  determina¬ 
tion  shall  be  made  within  60  days  of  the  state  revenue  commis¬ 
sioner  receiving  information  of  a  possible  violation  of  this  para¬ 
graph. 

(3)  Any  individual  who: 

(A)  Is  required  by  law  to  register  a  motor  vehicle  or  motor 
vehicles  in  this  state  which  were  registered  in  the  state  in  which 
such  person  formerly  resided;  and 

(B)  Is  required  to  file  an  application  for  a  certificate  of  title  under 
Code  Section  40-3-21  or  40-3-32 

shall  only  be  required  to  pay  state  and  local  title  ad  valorem  tax  fees 
in  the  amount  of  50  percent  of  the  amount  which  would  otherwise  be 
due  and  payable  under  this  subsection  at  the  time  of  filing  the 
application  for  a  certificate  of  title,  and  the  remaining  50  percent 
shall  be  paid  within  12  months. 

(4)  The  state  and  local  title  ad  valorem  tax  fees  provided  for  under 
this  Code  section  shall  not  apply  to  corrected  titles,  replacement  titles 
under  Code  Section  40-3-31,  or  titles  reissued  to  the  same  owner 
pursuant  to  Code  Sections  40-3-50  through  40-3-56. 

(5)  Any  motor  vehicle  subject  to  state  and  local  title  ad  valorem  tax 
fees  under  paragraph  (1)  of  subsection  (b)  of  this  Code  section  shall 
continue  to  be  subject  to  the  title,  license  plate,  revalidation  decal, 
and  registration  requirements  and  applicable  fees  as  otherwise 
provided  in  Title  40  in  the  same  manner  as  motor  vehicles  which  are 
not  subject  to  state  and  local  title  ad  valorem  tax  fees  under 
paragraph  (1)  of  subsection  (b)  of  this  Code  section. 

(6)  Motor  vehicles  owned  or  leased  by  or  to  the  state  or  any  county, 
consolidated  government,  municipality,  county  or  independent  school 
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district,  or  other  government  entity  in  this  state  shall  not  be  subject 
to  the  state  and  local  title  ad  valorem  tax  fees  provided  for  under 
paragraph  (1)  of  subsection  (b)  of  this  Code  section;  provided,  how¬ 
ever,  that  such  other  government  entity  shall  not  qualify  for  the 
exclusion  under  this  paragraph  unless  it  is  exempt  from  ad  valorem 
tax  and  sales  and  use  tax  pursuant  to  general  law. 

(7) (A)  Any  motor  vehicle  which  is  exempt  from  sales  and  use  tax 
pursuant  to  paragraph  (30)  of  Code  Section  48-8-3  shall  be  exempt 
from  state  and  local  title  ad  valorem  tax  fees  under  this  subsection. 

(B)  Any  motor  vehicle  which  is  exempt  from  ad  valorem  taxation 
pursuant  to  Code  Section  48-5-478,  48-5-478.1,  48-5-478.2,  or 
48-5-478.3  shall  be  exempt  from  state  and  local  title  ad  valorem  tax 
fees  under  paragraph  (1)  of  subsection  (b)  of  this  Code  section. 

(8)  There  shall  be  a  penalty  imposed  on  the  transfer  of  all  or  any 
part  of  the  interest  in  a  business  entity  that  includes  primarily  as  an 
asset  of  such  business  entity  one  or  more  motor  vehicles,  when,  in  the 
determination  of  the  state  revenue  commissioner,  such  transfer  is 
done  to  evade  the  payment  of  state  and  local  title  ad  valorem  tax  fees 
under  this  subsection.  Such  penalty  shall  not  exceed  $2,500.00  as  a 
state  penalty  per  motor  vehicle  and  shall  not  exceed  $2,500.00  as  a 
local  penalty  per  motor  vehicle,  as  determined  by  the  state  revenue 
commissioner,  plus  the  amount  of  the  state  and  local  title  ad  valorem 
tax  fees.  Such  determination  shall  be  made  within  60  days  of  the 
state  revenue  commissioner  receiving  information  that  a  transfer 
may  be  in  violation  of  this  paragraph. 

(9)  Any  owner  of  any  motor  vehicle  who  fails  to  submit  within  30 
days  of  the  date  such  owner  is  required  by  law  to  register  such  vehicle 
in  this  state  an  application  for  a  first  certificate  of  title  under  Code 
Section  40-3-21  or  a  certificate  of  title  under  Code  Section  40-3-32 
shall  be  required  to  pay  a  penalty  in  the  amount  of  10  percent  of  the 
state  title  ad  valorem  tax  fees  and  10  percent  of  the  local  title  ad 
valorem  tax  fees  required  under  this  Code  section  and,  if  such  state 
and  local  title  ad  valorem  tax  fees  and  the  penalty  are  not  paid  within 
60  days  following  the  date  such  owner  is  required  by  law  to  register 
such  vehicle,  interest  at  the  rate  of  1.0  percent  per  month  shall  be 
imposed  on  the  state  and  local  title  ad  valorem  tax  fees  due  under  this 
Code  section,  unless  a  temporary  permit  has  been  issued  by  the  tax 
commissioner.  The  tax  commissioner  shall  grant  a  temporary  permit 
in  the  event  the  failure  to  timely  apply  for  a  first  certificate  of  title  is 
due  to  the  failure  of  a  lienholder  to  comply  with  Code  Section  40-3-56, 
regarding  release  of  a  security  interest  or  lien,  and  no  penalty  or 
interest  shall  be  assessed.  Such  penalty  and  interest  shall  be  in 
addition  to  the  penalty  and  fee  required  under  Code  Section  40-3-21 
or  40-3-32,  as  applicable. 
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(10)  The  owner  of  any  motor  vehicle  for  which  a  title  was  issued  in 
this  state  on  or  after  January  1,  2012,  and  prior  to  March  1,  2013, 
shall  be  authorized  to  opt  in  to  the  provisions  of  this  subsection  at  any 
time  prior  to  February  28,  2014,  upon  compliance  with  the  following 
requirements: 

(A) (i)  The  total  amount  of  Georgia  state  and  local  title  ad 
valorem  tax  fees  which  would  be  due  from  March  1,  2013,  to 
December  31,  2013,  if  such  vehicle  had  been  titled  in  2013  shall 
be  determined;  and 

(ii)  The  total  amount  of  Georgia  state  and  local  sales  and  use 
tax  and  Georgia  state  and  local  ad  valorem  tax  under  Chapter  5 
of  this  title  which  were  due  and  paid  in  2012  for  that  motor 
vehicle  and,  if  applicable,  the  total  amount  of  such  taxes  which 
were  due  and  paid  for  that  motor  vehicle  in  2013  and  2014  shall 
be  determined;  and 

(B) (i)  If  the  amount  derived  under  division  (i)  of  subparagraph 
(A)  of  this  paragraph  is  greater  than  the  amount  derived  under 
division  (ii)  of  subparagraph  (A)  of  this  paragraph,  the  owner 
shall  remit  the  difference  to  the  tag  agent.  Such  remittance  shall 
be  deemed  local  title  ad  valorem  tax  fee  proceeds;  or 

(ii)  If  the  amount  derived  under  division  (i)  of  subparagraph 
(A)  of  this  paragraph  is  less  than  the  amount  derived  under 
division  (ii)  of  subparagraph  (A)  of  this  paragraph,  no  additional 
amount  shall  be  due  and  payable  by  the  owner. 

Upon  certification  by  the  tag  agent  of  compliance  with  the  require¬ 
ments  of  this  paragraph,  such  motor  vehicle  shall  not  be  subject  to  ad 
valorem  tax  as  otherwise  required  under  Chapter  5  of  this  title  in  the 
same  manner  as  otherwise  provided  in  paragraph  (1)  of  subsection  (b) 
of  this  Code  section. 

(11) (A)  In  the  case  of  rental  motor  vehicles  owned  by  a  rental 
motor  vehicle  concern,  the  state  title  ad  valorem  tax  fee  shall  be  in 
an  amount  equal  to  .625  percent  of  the  fair  market  value  of  the 
motor  vehicle,  and  the  local  title  ad  valorem  tax  fee  shall  be  in  an 
amount  equal  to  .625  percent  of  the  fair  market  value  of  the  motor 
vehicle,  but  only  if  in  the  immediately  prior  calendar  year  the 
average  amount  of  sales  and  use  tax  attributable  to  the  rental 
charge  of  each  such  rental  motor  vehicle  was  at  least  $400.00  as 
certified  by  the  state  revenue  commissioner.  If,  in  the  immediately 
prior  calendar  year,  the  average  amount  of  sales  and  use  tax 
attributable  to  the  rental  charge  of  each  such  rental  motor  vehicle 
was  not  at  least  $400.00,  this  paragraph  shall  not  apply  and  such 
vehicles  shall  be  subject  to  the  state  and  local  title  ad  valorem  tax 
fees  prescribed  in  division  (b)(l)(B)(ii)  of  this  Code  section. 
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(B)  Such  title  ad  valorem  tax  fees  shall  be  an  alternative  ad 
valorem  tax  as  authorized  by  Article  VII,  Section  I,  Paragraph 
111(b)(3)  of  the  Georgia  Constitution. 

(12)  A  loaner  vehicle  shall  not  be  subject  to  state  and  local  title  ad 
valorem  tax  fees  under  paragraph  (1)  of  subsection  (b)  of  this  Code 
section  for  a  period  of  time  not  to  exceed  366  days  commencing  on  the 
date  such  loaner  vehicle  is  withdrawn  temporarily  from  inventory. 
Immediately  upon  the  expiration  of  such  366  day  period,  if  the  dealer 
does  not  return  the  loaner  vehicle  to  inventory  for  resale,  the  dealer 
shall  be  responsible  for  remitting  state  and  local  title  ad  valorem  tax 
fees  in  the  same  manner  as  otherwise  required  of  an  owner  under 
paragraph  (9)  of  this  subsection  and  shall  be  subject  to  the  same 
penalties  and  interest  as  an  owner  for  noncompliance  with  the 
requirements  of  paragraph  (9)  of  this  subsection. 

(13)  Any  motor  vehicle  which  is  donated  to  a  nonprofit  organiza¬ 
tion  exempt  from  taxation  under  Section  501(c)(3)  of  the  Internal 
Revenue  Code  for  the  purpose  of  being  transferred  to  another  person 
shall,  when  titled  in  the  name  of  such  nonprofit  organization,  not  be 
subject  to  state  and  local  title  ad  valorem  tax  fees  under  paragraph 
(1)  of  subsection  (b)  of  this  Code  section  but  shall  be  subject  to  state 
and  local  title  ad  valorem  tax  fees  otherwise  applicable  to  salvage 
titles  under  paragraph  (2)  of  subsection  (b)  of  this  Code  section. 

(14) (A)  A  lessor  of  motor  vehicles  that  leases  motor  vehicles  for 
more  than  31  consecutive  days  to  lessees  residing  in  this  state  shall 
register  with  the  department.  The  department  shall  collect  an 
annual  fee  of  $100.00  for  such  registrations.  Failure  of  a  lessor  to 
register  under  this  subparagraph  shall  subject  such  lessor  to  a  civil 
penalty  of  $2,500.00. 

(B)  A  lessee  residing  in  this  state  who  leases  a  motor  vehicle 
under  this  paragraph  shall  register  such  motor  vehicle  with  the  tag 
agent  in  such  lessee’s  county  of  residence  within  30  days  of  the 
commencement  of  the  lease  of  such  motor  vehicle  or  beginning 
residence  in  this  state,  whichever  is  later. 

(C)  A  lessor  that  leases  a  motor  vehicle  under  this  paragraph  to 
a  lessee  residing  in  this  state  shall  apply  for  a  certificate  of  title  in 
this  state  within  30  days  of  the  commencement  of  the  lease  of  such 
motor  vehicle. 

(15)  There  shall  be  no  liability  for  any  state  or  local  title  ad 
valorem  tax  fees  in  any  of  the  following  title  transactions: 

(A)  The  addition  or  substitution  of  lienholders  on  a  motor  vehicle 
title  so  long  as  the  owner  of  the  motor  vehicle  remains  the  same; 
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(B)  The  acquisition  of  a  bonded  title  by  a  person  or  entity 
pursuant  to  Code  Section  40-3-28  if  the  title  is  to  be  issued  in  the 
name  of  such  person  or  entity; 

(C)  The  acquisition  of  a  title  to  a  motor  vehicle  by  a  person  or 
entity  as  a  result  of  the  foreclosure  of  a  mechanic’s  lien  pursuant  to 
Code  Section  40-3-54  if  such  title  is  to  be  issued  in  the  name  of  such 
lienholder; 

(D)  The  acquisition  of  a  title  to  an  abandoned  motor  vehicle  by  a 
person  or  entity  pursuant  to  Chapter  11  of  Title  40  if  such  person 
or  entity  is  a  manufacturer  or  dealer  of  motor  vehicles  and  the  title 
is  to  be  issued  in  the  name  of  such  person  or  entity; 

(E)  The  obtaining  of  a  title  to  a  stolen  motor  vehicle  by  a  person 
or  entity  pursuant  to  Code  Section  40-3-43; 

(F)  The  obtaining  of  a  title  by  and  in  the  name  of  a  motor  vehicle 
manufacturer,  licensed  distributor,  licensed  dealer,  or  licensed 
rebuilder  for  the  purpose  of  sale  or  resale  or  to  obtain  a  corrected 
title,  provided  that  the  manufacturer,  distributor,  dealer,  or 
rebuilder  shall  submit  an  affidavit  in  a  form  promulgated  by  the 
commissioner  attesting  that  the  transfer  of  title  is  for  the  purpose 
of  accomplishing  a  sale  or  resale  or  to  correct  a  title  only; 

(G)  The  obtaining  of  a  title  by  and  in  the  name  of  the  holder  of  a 
security  interest  when  a  motor  vehicle  has  been  repossessed  after 
default  in  accordance  with  Part  6  of  Article  9  of  Title  11  if  such  title 
is  to  be  issued  in  the  name  of  such  security  interest  holder; 

(H  )  The  obtaining  of  a  title  by  a  person  or  entity  for  purposes  of 
correcting  a  title,  changing  an  odometer  reading,  or  removing  an 
odometer  discrepancy  legend,  provided  that,  subject  to  subpara¬ 
graph  (F)  of  this  paragraph,  title  is  not  being  transferred  to  another 
person  or  entity; 

(I)  The  obtaining  of  a  title  by  a  person  who  pays  state  and  local 
title  ad  valorem  tax  fees  on  a  motor  vehicle  and  subsequently 
moves  out  of  this  state  but  returns  and  applies  to  retitle  such 
vehicle  in  this  state;  and 

( J)  The  obtaining  of  a  replacement  title  on  a  vehicle  that  is  not 
less  than  15  years  old  upon  sufficient  proof  provided  to  the 
commissioner  that  such  title  no  longer  exists. 

(16)  It  shall  be  unlawful  for  a  person  to  fail  to  obtain  a  title  for  and 
register  a  motor  vehicle  in  accordance  with  the  provisions  of  this 
chapter.  Any  person  who  knowingly  and  willfully  fails  to  obtain  a  title 
for  or  register  a  motor  vehicle  in  accordance  with  the  provisions  of 
this  chapter  shall  be  guilty  of  a  misdemeanor. 
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(17)  Any  person  who  purchases  a  1963  through  1985  model  year 
motor  vehicle  for  which  such  person  obtains  a  title  shall  be  subject  to 
this  Code  section,  but  the  state  title  ad  valorem  tax  fee  shall  be  in  an 
amount  equal  to  .50  percent  of  the  fair  market  value  of  such  motor 
vehicle,  and  the  local  title  ad  valorem  tax  fee  shall  be  in  an  amount 
equal  to  .50  percent  of  the  fair  market  value  of  such  motor  vehicle. 

(e)  The  fair  market  value  of  any  motor  vehicle  subject  to  this  Code 
section  shall  be  appealable  in  the  same  manner  as  otherwise  authorized 
for  a  motor  vehicle  subject  to  ad  valorem  taxation  under  Code  Section 
48-5-450;  provided,  however,  that  the  person  appealing  the  fair  market 
value  shall  first  pay  the  full  amount  of  the  state  and  local  title  ad 
valorem  tax  prior  to  filing  any  appeal.  If  the  appeal  is  successful,  the 
amount  of  the  tax  owed  shall  be  recalculated  and,  if  the  amount  paid  by 
the  person  appealing  the  determination  of  fair  market  value  is  greater 
than  the  recalculated  tax  owed,  the  person  shall  be  promptly  given  a 
refund  of  the  difference. 

(f)  Beginning  in  2014,  on  or  before  January  31  of  each  year,  the 
department  shall  provide  a  report  to  the  chairpersons  of  the  House 
Committee  on  Ways  and  Means  and  the  Senate  Finance  Committee 
showing  the  state  and  local  title  ad  valorem  tax  fee  revenues  collected 
pursuant  to  this  chapter  and  the  motor  vehicle  ad  valorem  tax  proceeds 
collected  pursuant  to  Chapter  5  of  this  title  during  the  preceding 
calendar  year.  (Code  1981,  §  48-5C-1,  enacted  by  Ga.  L.  2012,  p.  257, 
§  1-4/HB  386;  Ga.  L.  2013,  p.  7,  §  2/HB  266;  Ga.  L.  2013,  p.  32,  §  4/HB 
463;  Ga.  L.  2013,  p.  141,  §  48/HB  79;  Ga.  L.  2015,  p.  5,  §  48/HB  90;  Ga. 
L.  2015,  p.  1219,  §  23/HB  202;  Ga.  L.  2016,  p.  758,  §  3/SB  379;  Ga.  L. 
2016,  p.  864,  §  48/HB  737;  Ga.  L.  2017,  p.  499,  §  1/HB  340;  Ga.  L.  2018, 
p.  8,  §  2- 1/HB  918.) 

Delayed  effective  date.  —  This  Code 
section  is  set  out  twice  in  the  Code.  The 
first  version  is  effective  until  July  1,  2019 
and  the  second  version  becomes  effective 
on  that  date. 

The  2018  amendment,  effective  July 
1,  2018,  deleted  “and”  at  the  end  of  sub¬ 
paragraph  (d)(15)(H);  substituted  and” 

48-5C-1.  (For  effective  date,  see  note.)  Definitions;  exemption 
from  taxation;  allocation  and  disbursement  of  pro¬ 
ceeds  collected  by  tag  agents;  fair  market  value  of 
vehicle  appealable;  report. 

(a)  As  used  in  this  Code  section,  the  term: 

(1)  “Fair  market  value  of  the  motor  vehicle”  means: 


for  the  period  at  the  end  of  subparagraph 
(d)(15)(I);  and  added  subparagraph 
(d)(15)(  J). 

Editor’s  notes.  —  The  amendment  by 
Ga.  L.  2018,  p.  8,  §  2-1/HB  918  inadver¬ 
tently  underscored  the  existing  period  at 
the  end  of  subparagraph  (d)(15)(  J). 
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(A)  For  a  used  motor  vehicle,  the  average  of  the  current  fair 
market  value  and  the  current  wholesale  value  of  a  motor  vehicle  for 
a  vehicle  listed  in  the  current  motor  vehicle  ad  valorem  assessment 
manual  utilized  by  the  state  revenue  commissioner  and  based  upon 
a  nationally  recognized  motor  vehicle  industry  pricing  guide  for  fair 
market  and  wholesale  market  values  in  determining  the  taxable 
value  of  a  motor  vehicle  under  Code  Section  48-5-442,  and,  in  the 
case  of  a  used  car  dealer,  less  any  reduction  for  the  trade-in  value 
of  another  motor  vehicle; 

(B)  For  a  used  motor  vehicle  which  is  not  listed  in  such  current 
motor  vehicle  ad  valorem  assessment  manual,  the  value  from  the 
bill  of  sale  or  the  value  from  a  reputable  used  car  market  guide 
designated  by  the  commissioner,  whichever  is  greater,  and,  in  the 
case  of  a  used  car  dealer,  less  any  reduction  for  the  trade-in  value 
of  another  motor  vehicle; 

(C)  Upon  written  application  and  supporting  documentation 
submitted  by  an  applicant  under  this  Code  section,  a  county  tag 
agent  may  deviate  from  the  fair  market  value  as  defined  in 
subparagraph  (A),  (B),  or  (D)  of  this  paragraph  based  upon  mileage 
and  condition  of  the  used  vehicle.  Supporting  documentation  may 
include,  but  not  be  limited  to,  bill  of  sale,  odometer  statement,  and 
values  from  reputable  pricing  guides.  The  fair  market  value  as 
determined  by  the  county  tag  agent  pursuant  to  this  subparagraph 
shall  be  appealable  as  provided  in  subsection  (e)  of  this  Code 
section; 

(D)  For  a  new  motor  vehicle,  the  greater  of  the  retail  selling 
price  or  the  average  of  the  current  fair  market  value  and  the 
current  wholesale  value  of  a  motor  vehicle  for  a  vehicle  listed  in  the 
current  motor  vehicle  ad  valorem  assessment  manual  utilized  by 
the  state  revenue  commissioner  in  determining  the  taxable  value  of 
a  motor  vehicle  under  Code  Section  48-5-442,  less  any  reduction  for 
the  trade-in  value  of  another  motor  vehicle  and  any  rebate.  The 
retail  selling  price  shall  include  any  charges  for  labor,  freight, 
delivery,  dealer  fees  and  similar  charges,  tangible  accessories, 
dealer  add-ons,  and  mark-ups,  but  shall  not  include  any  federal 
retailers’  excise  tax  or  extended  warranty,  service  contract,  main¬ 
tenance  agreement,  or  similar  products  itemized  on  the  dealer’s 
invoice  to  the  customer  or  any  finance,  insurance,  and  interest 
charges  for  deferred  payments  billed  separately.  No  reduction  for 
the  trade-in  value  of  another  motor  vehicle  shall  be  taken  unless 
the  name  of  the  owner  and  the  vehicle  identification  number  of 
such  trade-in  motor  vehicle  are  shown  on  the  bill  of  sale; 

(E)  For  a  motor  vehicle  that  is  leased: 

(i)  In  the  case  of  a  motor  vehicle  that  is  leased  to  a  lessee  for 

use  primarily  in  the  lessee’s  trade  or  business  and  for  which  the 
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lease  agreement  contains  a  provision  for  the  adjustment  of  the 
rental  price  as  described  in  Code  Section  40-3-60,  the  agreed 
upon  value  of  the  motor  vehicle  less  any  reduction  for  the 
trade-in  value  of  another  motor  vehicle  and  any  rebate;  or 

(ii)  In  the  case  of  a  motor  vehicle  that  is  leased  other  than 
described  in  division  (i)  of  this  subparagraph,  the  total  of  the 
base  payments  pursuant  to  the  lease  agreement  plus  any  down 
payments. 

The  term  “any  down  payments”  as  used  in  this  subparagraph 
shall  mean  cash  collected  from  the  lessee  at  the  inception  of  the 
lease  which  shall  include  cash  supplied  as  a  capital  cost  reduction; 
shall  not  include  rebates,  noncash  credits,  or  net  trade  allowances; 
and  shall  include  any  upfront  payments  collected  from  the  lessee  at 
the  inception  of  the  lease  except  for  taxes  or  fees  imposed  by  law 
and  monthly  lease  payments  made  in  advance;  or 

(F)  For  a  kit  car  which  is  assembled  by  the  purchaser  from  parts 
supplied  by  a  manufacturer,  the  greater  of  the  retail  selling  price  of 
the  kit  or  the  average  of  the  current  fair  market  value  and  the 
current  wholesale  value  of  the  motor  vehicle  if  listed  in  the  current 
motor  vehicle  ad  valorem  assessment  manual  utilized  by  the  state 
revenue  commissioner  and  based  upon  a  nationally  recognized 
motor  vehicle  industry  pricing  guide  for  fair  market  and  wholesale 
market  values  in  determining  the  taxable  value  of  a  motor  vehicle 
under  Code  Section  48-5-442.  A  kit  car  shall  not  include  a  rebuilt  or 
salvage  vehicle. 

(2)  “Immediate  family  member”  means  spouse,  parent,  child,  sib¬ 
ling,  grandparent,  or  grandchild. 

(3)  “Loaner  vehicle”  means  a  motor  vehicle  owned  by  a  dealer 
which  is  withdrawn  temporarily  from  dealer  inventory  for  exclusive 
use  as  a  courtesy  vehicle  loaned  at  no  charge  for  a  period  not  to  exceed 
30  days  within  a  366  day  period  to  any  one  customer  whose  motor 
vehicle  is  being  serviced  by  such  dealer. 

(4)  “Rental  charge”  means  the  total  value  received  by  a  rental 
motor  vehicle  concern  for  the  rental  or  lease  for  31  or  fewer  consec¬ 
utive  days  of  a  rental  motor  vehicle,  including  the  total  cash  and 
nonmonetary  consideration  for  the  rental  or  lease,  including,  but  not 
limited  to,  charges  based  on  time  or  mileage  and  charges  for  insur¬ 
ance  coverage  or  collision  damage  waiver  but  excluding  all  charges 
for  motor  fuel  taxes  or  sales  and  use  taxes. 

(5)  “Rental  motor  vehicle”  means  a  motor  vehicle  designed  to  carry 
15  or  fewer  passengers  and  used  primarily  for  the  transportation  of 
persons  that  is  rented  or  leased  without  a  driver. 
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(6)  “Rental  motor  vehicle  concern”  means  a  person  or  legal  entity 
which  owns  or  leases  five  or  more  rental  motor  vehicles  and  which 
regularly  rents  or  leases  such  vehicles  to  the  public  for  value. 

(7)  “Trade-in  value”  means  the  value  of  the  motor  vehicle  as  stated 
in  the  bill  of  sale  for  a  vehicle  which  has  been  traded  in  to  the  dealer 
in  a  transaction  involving  the  purchase  of  another  vehicle  from  the 
dealer. 

(b)(1)(A)  Except  as  otherwise  provided  in  this  subsection,  any  motor 
vehicle  for  which  a  title  is  issued  in  this  state  on  or  after  March  1, 
2013,  shall  be  exempt  from  sales  and  use  taxes  to  the  extent 
provided  under  paragraph  (95)  of  Code  Section  48-8-3  and  shall  not 
be  subject  to  the  ad  valorem  tax  as  otherwise  required  under 
Chapter  5  of  this  title.  Any  such  motor  vehicle  shall  be  titled  as 
otherwise  required  under  Title  40  but  shall  be  subject  to  a  state 
title  fee  and  a  local  title  fee  which  shall  be  alternative  ad  valorem 
taxes  as  authorized  by  Article  VII,  Section  I,  Paragraph  111(b)(3)  of 
the  Georgia  Constitution.  Motor  vehicles  registered  under  the 
International  Registration  Plan  shall  not  be  subject  to  state  and 
local  title  ad  valorem  tax  fees  but  shall  continue  to  be  subject  to 
apportioned  ad  valorem  taxation  under  Article  10  of  Chapter  5  of 
this  title. 

(i)  Reserved. 

(ii)  The  combined  state  and  local  title  ad  valorem  tax  shall  be 
at  a  rate  equal  to  7  percent  of  the  fair  market  value  of  the  motor 
vehicle. 

(iii)  Beginning  on  July  1,  2019,  the  state  and  local  title  ad 
valorem  tax  proceeds  each  month  shall  be  distributed  by  each 
county  remitting  35  percent  of  the  funds  to  the  state  revenue 
commissioner  as  provided  in  subparagraph  (c)(2)(A)  of  this  Code 
section  and  distributing  65  percent  of  the  funds  as  provided  in 
paragraph  (3)  of  subsection  (c)  of  this  Code  section. 

(iv)  The  state  revenue  commissioner  shall  promulgate  such 
rules  and  regulations  as  may  be  necessary  and  appropriate  to 
implement  and  administer  this  Code  section,  including,  but  not 
limited  to,  rules  and  regulations  regarding  appropriate  public 
notification  of  rate  amounts  and  rules  and  regulations  regarding 
appropriate  enforcement  and  compliance  procedures  and  meth¬ 
ods  for  the  implementation  and  operation  of  this  Code  section. 
The  state  revenue  commissioner  shall  promulgate  a  standard¬ 
ized  form  to  be  used  by  all  dealers  of  new  and  used  vehicles  in 
this  state  in  order  to  ease  the  administration  of  this  Code  section. 
The  state  revenue  commissioner  may  promulgate  and  implement 
rules  and  regulations  as  may  be  necessary  to  permit  seller 
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financed  sales  of  used  vehicles  to  be  assessed  2.5  percentage 

points  less  than  the  rate  specified  in  division  (ii)  of  this  subpar¬ 
agraph. 

(C)  The  application  for  title  and  the  state  and  local  title  ad 
valorem  tax  fees  provided  for  in  subparagraph  (A)  of  this  para¬ 
graph  shall  be  paid  to  the  tag  agent  in  the  county  where  the  motor 
vehicle  is  to  be  registered  and  shall  be  paid  at  the  time  the 
application  for  a  certificate  of  title  is  submitted  or,  in  the  case  of  an 
electronic  title  transaction,  at  the  time  when  the  electronic  title 
transaction  is  finalized.  In  an  electronic  title  transaction,  the  state 
and  local  title  ad  valorem  tax  fees  shall  be  remitted  electronically 
directly  to  the  county  tag  agent.  A  dealer  of  new  or  used  motor 
vehicles  shall  make  such  application  for  title  and  state  and  local 
title  ad  valorem  tax  fees  on  behalf  of  the  purchaser  of  a  new  or  used 
motor  vehicle  for  the  purpose  of  submitting  or,  in  the  case  of  an 
electronic  title  application,  finalizing  such  title  application  and 
remitting  state  and  local  title  ad  valorem  tax  fees.  The  state  and 
local  title  ad  valorem  tax  fees  provided  for  in  this  chapter  shall  be 
imposed  on  the  purchaser,  including  a  lessor,  that  acquires  title  to 
the  motor  vehicle;  provided,  however,  that  a  lessor  that  pays  such 
state  and  local  title  ad  valorem  tax  fees  may  seek  reimbursement 
for  such  state  and  local  title  ad  valorem  tax  fees  from  the  lessee. 

(D)  There  shall  be  a  penalty  imposed  on  any  person  who,  in  the 
determination  of  the  commissioner,  falsifies  any  information  in  any 
bill  of  sale  used  for  purposes  of  determining  the  fair  market  value 
of  the  motor  vehicle.  Such  penalty  shall  not  exceed  $2,500.00  as  a 
state  penalty  and  shall  not  exceed  $2,500.00  as  a  local  penalty  as 
determined  by  the  commissioner.  Such  determination  shall  be 
made  within  60  days  of  the  commissioner  receiving  information  of 
a  possible  violation  of  this  paragraph. 

(E)  Except  in  the  case  in  which  an  extension  of  the  registration 
period  has  been  granted  by  the  county  tag  agent  under  Code 
Section  40-2-20,  a  dealer  of  new  or  used  motor  vehicles  that  makes 
an  application  for  title  and  collects  state  and  local  title  ad  valorem 
tax  fees  from  a  purchaser  of  a  new  or  used  motor  vehicle  and  does 
not  submit  or,  in  the  case  of  an  electronic  title  transaction,  finalize 
such  application  for  title  and  remit  such  state  and  local  title  ad 
valorem  tax  fees  to  the  county  tag  agent  within  30  days  following 
the  date  of  purchase  shall  be  liable  to  the  county  tag  agent  for  an 
amount  equal  to  5  percent  of  the  amount  of  such  state  and  local 
title  ad  valorem  tax  fees.  An  additional  penalty  equal  to  10  percent 
of  the  amount  of  such  state  and  local  title  ad  valorem  tax  fees  shall 
be  imposed  if  such  payment  is  not  transmitted  within  60  days 
following  the  date  of  purchase.  An  additional  penalty  equal  to  15 
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percent  of  the  amount  of  such  state  and  local  title  ad  valorem  tax 
fees  shall  be  imposed  if  such  payment  is  not  transmitted  within  90 
days  following  the  date  of  purchase,  and  an  additional  penalty 
equal  to  20  percent  of  the  amount  of  such  state  and  local  title  ad 
valorem  tax  fees  shall  be  imposed  if  such  payment  is  not  transmit¬ 
ted  within  120  days  following  the  date  of  purchase.  An  additional 
penalty  equal  to  25  percent  of  the  amount  of  such  state  and  local 
title  ad  valorem  tax  fees  shall  be  imposed  for  each  subsequent  30 
day  period  in  which  the  payment  is  not  transmitted. 

(F)  A  dealer  of  new  or  used  motor  vehicles  that  makes  an 
application  for  title  and  collects  state  and  local  title  ad  valorem  tax 
fees  from  a  purchaser  of  a  new  or  used  motor  vehicle  and  converts 
such  fees  to  his  or  her  own  use  shall  be  guilty  of  theft  by  conversion 
and,  upon  conviction,  shall  be  punished  as  provided  in  Code  Section 
16-8-12. 

(2)  A  person  or  entity  acquiring  a  salvage  title  pursuant  to  subsec¬ 
tion  (b)  of  Code  Section  40-3-36  shall  not  be  subject  to  the  fee  specified 
in  paragraph  (1)  of  this  subsection  but  shall  be  subject  to  a  state  title 
ad  valorem  tax  fee  in  an  amount  equal  to  1  percent  of  the  fair  market 
value  of  the  motor  vehicle.  Such  state  title  ad  valorem  tax  fee  shall  be 
an  alternative  ad  valorem  tax  as  authorized  by  Article  VII,  Section  I, 
Paragraph  111(b)(3)  of  the  Georgia  Constitution. 

(c)(1)  The  amount  of  proceeds  collected  by  tag  agents  each  month  as 
state  and  local  title  ad  valorem  tax  fees,  state  salvage  title  ad  valorem 
tax  fees,  administrative  fees,  penalties,  and  interest  pursuant  to 
subsection  (b)  of  this  Code  section  shall  be  allocated  and  disbursed  as 
provided  in  this  subsection. 

(2)  For  the  2013  tax  year  and  in  each  subsequent  tax  year,  the 
amount  of  such  funds  shall  be  disbursed  within  20  days  following  the 
end  of  each  calendar  month  as  follows: 

(A)  State  title  ad  valorem  tax  fees,  state  salvage  title  ad  valorem 
tax  fees,  administrative  fees,  penalties,  and  interest  shall  be 
remitted  to  the  state  revenue  commissioner  who  shall  deposit  such 
proceeds  in  the  general  fund  of  the  state  less  an  amount  to  be 
retained  by  the  tag  agent  not  to  exceed  1  percent  of  the  total 
amount  otherwise  required  to  be  remitted  under  this  subparagraph 
to  defray  the  cost  of  administration.  Such  retained  amount  shall  be 
remitted  to  the  collecting  county’s  general  fund.  Failure  by  the  tag 
agent  to  disburse  within  such  20  day  period  shall  result  in  a 
forfeiture  of  such  administrative  fee  plus  interest  on  such  amount 
at  the  rate  specified  in  Code  Section  48-2-40;  and 

(B)  Local  title  ad  valorem  tax  fees,  administrative  fees,  penal¬ 
ties,  and  interest  shall  be  designated  as  local  government  ad 
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valorem  tax  funds.  The  tag  agent  shall  then  distribute  the  proceeds 
as  specified  in  paragraph  (3)  of  this  subsection,  less  an  amount  to 
be  retained  by  the  tag  agent  not  to  exceed  1  percent  of  the  total 
amount  otherwise  required  to  be  remitted  under  this  subparagraph 
to  defray  the  cost  of  administration.  Such  retained  amount  shall  be 
remitted  to  the  collecting  county’s  general  fund.  Failure  by  the  tag 
agent  to  disburse  within  such  20  day  period  shall  result  in  a 
forfeiture  of  such  administrative  fee  plus  interest  on  such  amount 
at  the  rate  specified  in  Code  Section  48-2-40. 

(3)  Beginning  July  1,  2019,  the  portion  of  the  title  ad  valorem  tax 
fee  proceeds  to  be  retained  by  the  county  pursuant  to  division 
(b)(l)(B)(iii)  of  this  Code  section  shall  be  distributed  as  follows: 

(A)  The  tag  agent  of  the  county  shall  within  20  days  following 
the  end  of  each  calendar  month  allocate  and  distribute  to  the  water 
and  sewerage  authority  for  which  the  county  has  levied  an  ad 
valorem  tax  in  accordance  with  a  local  constitutional  amendment, 
and  in  a  county  in  which  a  sales  and  use  tax  is  levied  for  purposes 
of  a  metropolitan  area  system  of  public  transportation,  as  autho¬ 
rized  by  the  amendment  to  the  Constitution  set  out  at  Ga.  L.  1964, 
p.  1008,  the  governing  body  of  the  transportation  authority  created 
by  the  Metropolitan  Atlanta  Rapid  Transit  Authority  Act  of  1965, 
Ga.  L.  1965,  p.  2243,  as  amended,  and  the  amendment  to  the 
Constitution  set  out  at  Ga.  L.  1964,  p.  1008,  an  amount  of  those 
proceeds  necessary  to  offset  any  reduction  in: 

(i)  Ad  valorem  taxes  on  motor  vehicles  collected  under  Chap¬ 
ter  5  of  this  title  on  behalf  of  such  water  and  sewerage  authority 
during  calendar  year  2012;  and 

(ii)  With  respect  to  the  transportation  authority,  the  monthly 
average  portion  of  the  sales  and  use  tax  levied  for  purposes  of  a 
metropolitan  area  system  of  public  transportation  applicable  to 
any  motor  vehicle  titled  in  a  county  which  levied  such  tax  in 
2012. 

Such  amount  of  tax  under  division  (ii)  of  this  subparagraph  may  be 
determined  by  the  commissioner  for  counties  which  levied  such  tax 
in  2012,  and  in  any  counties  which  subsequently  levy  a  tax 
pursuant  to  a  metropolitan  area  system  of  public  transportation,  as 
authorized  by  the  amendment  to  the  Constitution  set  out  at  Ga.  L. 

1964,  p.  1008,  the  governing  body  of  the  transportation  authority 
created  by  the  Metropolitan  Atlanta  Rapid  Transit  Authority  Act  of 

1965,  Ga.  L.  1965,  p.  2243,  as  amended,  and  the  amendment  to  the 
Constitution  set  out  at  Ga.  L.  1964,  p.  1008,  the  commissioner  may 
determine  what  amount  of  sales  and  use  tax  would  have  been 
collected  in  calendar  year  2012,  had  such  tax  been  levied.  The 
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amount  of  the  reduction  to  be  offset  under  this  subparagraph  with 
respect  to  division  (i)  of  this  subparagraph  shall  be  calculated  by 
the  county  governing  authority  by  subtracting  the  amount  of  title 
ad  valorem  tax  on  motor  vehicles  collected  under  Chapter  5  of  this 
title  on  behalf  of  such  water  and  sewerage  authority  in  the  current 
calendar  month  from  one-twelfth  of  the  amount  of  such  ad  valorem 
tax  on  motor  vehicles  collected  on  behalf  of  such  water  and 
sewerage  authority  in  calendar  year  2012.  The  amount  of  the 
reduction  to  be  offset  under  this  subparagraph  with  respect  to 
division  (ii)  of  this  subparagraph  shall  be  calculated  by  the  county 
governing  authority  by  subtracting  the  amount  of  sales  tax  col¬ 
lected  or  determined  to  have  been  collected  on  such  motor  vehicles 
by  the  state  revenue  commissioner  in  the  current  calendar  month 
in  any  such  county  from  one-twelfth  of  the  amount  of  sales  and  use 
tax  collected,  or  determined  to  have  been  collected,  on  such  motor 
vehicles,  by  the  state  revenue  commissioner  in  calendar  year  2012 
in  such  county.  In  the  event  that  the  local  title  ad  valorem  tax 
proceeds  are  insufficient  to  offset  fully  such  reduction  in  ad  valorem 
taxes  on  motor  vehicles  or  the  portion  of  the  sales  and  use  tax 
described  in  division  (ii)  of  this  subparagraph,  the  tag  agent  shall 
allocate  a  proportionate  amount  of  the  proceeds  to  such  water  and 
sewerage  authority  and  the  transportation  authority,  as  appropri¬ 
ate,  and  any  remaining  shortfall  shall  be  paid  from  the  following 
month’s  local  title  ad  valorem  tax  fee  proceeds.  In  the  event  that  a 
shortfall  remains,  the  tag  agent  shall  continue  to  first  allocate  local 
title  ad  valorem  tax  fee  proceeds  to  offset  such  shortfalls  until  the 
shortfall  has  been  fully  repaid; 

(B)  As  to  the  proceeds  remaining  after  the  distribution  provided 
for  in  subparagraph  (A)  of  this  paragraph,  with  regard  to  the 
proceeds  associated  with  and  collected  on  motor  vehicle  titles  for 
motor  vehicles  registered  in  the  unincorporated  areas  of  the  county, 
the  tag  agent  of  the  county  shall  within  20  days  following  the  end 
of  each  calendar  month  allocate  and  distribute  51  percent  of  such 
proceeds  to  the  county  governing  authority  and  distribute  49 
percent  of  such  proceeds  to  the  board  of  education  of  the  county 
school  district;  and 

(C)  As  to  the  proceeds  remaining  after  the  distribution  provided 
for  in  subparagraph  (A)  of  this  paragraph,  with  regard  to  the 
proceeds  associated  with  and  collected  on  motor  vehicle  titles  for 
motor  vehicles  registered  in  the  incorporated  areas  of  the  county, 
the  tag  agent  of  the  county  shall  within  20  days  following  the  end 
of  each  calendar  month  allocate  such  proceeds  by  the  municipality 
from  which  the  proceeds  were  derived  and  then,  for  each  such 
municipality,  distribute  28  percent  of  such  proceeds  to  the  county 
governing  authority  and  23  percent  of  such  proceeds  to  the  govern- 
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ing  authority  of  such  municipality,  and  the  remaining  49  percent  of 
such  proceeds  shall  be  distributed  to  the  board  of  education  of  the 
county  school  district;  provided,  however,  that,  if  there  is  an 
independent  school  district  in  such  municipality,  then  such  remain¬ 
ing  49  percent  of  such  proceeds  shall  be  distributed  to  the  board  of 
education  of  the  independent  school  district. 

(d)(1)(A)  Upon  the  death  of  an  owner  of  a  motor  vehicle  which  has  not 
become  subject  to  paragraph  (1)  of  subsection  (b)  of  this  Code 
section,  the  immediate  family  member  or  immediate  family  mem¬ 
bers  of  such  owner  who  receive  such  motor  vehicle  pursuant  to  a 
will  or  under  the  rules  of  inheritance  shall,  subsequent  to  the 
transfer  of  title  of  such  motor  vehicle,  continue  to  be  subject  to  ad 
valorem  tax  under  Chapter  5  of  this  title  and  shall  not  be  subject  to 
the  state  and  local  title  ad  valorem  tax  fees  provided  for  in 
paragraph  (1)  of  subsection  (b)  of  this  Code  section  unless  the 
immediate  family  member  or  immediate  family  members  make  an 
affirmative  written  election  to  become  subject  to  paragraph  (1)  of 
subsection  (b)  of  this  Code  section.  In  the  event  of  such  election, 
such  transfer  shall  be  subject  to  the  state  and  local  title  ad  valorem 
tax  fees  provided  for  in  paragraph  (1)  of  subsection  (b)  of  this  Code 
section. 

(B)  Upon  the  death  of  an  owner  of  a  motor  vehicle  which  has 
become  subject  to  paragraph  (1)  of  subsection  (b)  of  this  Code 
section,  the  immediate  family  member  or  immediate  family  mem¬ 
bers  of  such  owner  who  receive  such  motor  vehicle  pursuant  to  a 
will  or  under  the  rules  of  inheritance  shall  be  subject  to  a  state  title 
ad  valorem  tax  fee  in  an  amount  equal  to  one-quarter  of  1  percent 
of  the  fair  market  value  of  the  motor  vehicle  and  a  local  title  ad 
valorem  tax  fee  in  an  amount  equal  to  one-quarter  of  1  percent  of 
the  fair  market  value  of  the  motor  vehicle.  Such  title  ad  valorem 
tax  fees  shall  be  an  alternative  ad  valorem  tax  as  authorized  by 
Article  VII,  Section  I,  Paragraph  111(b)(3)  of  the  Georgia  Constitu¬ 
tion. 

(2)(A)  Upon  the  transfer  from  an  immediate  family  member  of  a 
motor  vehicle  which  has  not  become  subject  to  paragraph  (1)  of 
subsection  (b)  of  this  Code  section,  the  immediate  family  member 
or  immediate  family  members  who  receive  such  motor  vehicle 
shall,  subsequent  to  the  transfer  of  title  of  such  motor  vehicle, 
continue  to  be  subject  to  ad  valorem  tax  under  Chapter  5  of  this 
title  and  shall  not  be  subject  to  the  state  and  local  title  ad  valorem 
tax  fees  provided  for  in  paragraph  (1)  of  subsection  (b)  of  this  Code 
section  unless  the  immediate  family  member  or  immediate  family 
members  make  an  affirmative  written  election  to  become  subject  to 
paragraph  (1)  of  subsection  (b)  of  this  Code  section.  In  the  event  of 
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such  election,  such  transfer  shall  be  subject  to  the  state  and  local 
title  ad  valorem  tax  fees  provided  for  in  paragraph  (1)  of  subsection 
(b)  of  this  Code  section. 

(B)  Upon  the  transfer  from  an  immediate  family  member  of  a 
motor  vehicle  which  has  become  subject  to  paragraph  (1)  of 
subsection  (b)  of  this  Code  section,  the  immediate  family  member 
who  receives  such  motor  vehicle  shall  transfer  title  of  such  motor 
vehicle  to  such  recipient  family  member  and  shall  be  subject  to  a 
state  title  ad  valorem  tax  fee  in  an  amount  equal  to  one-quarter  of 
1  percent  of  the  fair  market  value  of  the  motor  vehicle  and  a  local 
title  ad  valorem  tax  fee  in  an  amount  equal  to  one-quarter  of  1 
percent  of  the  fair  market  value  of  the  motor  vehicle.  Such  title  ad 
valorem  tax  fees  shall  be  an  alternative  ad  valorem  tax  as  autho¬ 
rized  by  Article  VII,  Section  I,  Paragraph  111(b)(3)  of  the  Georgia 
Constitution. 

(C)  Any  title  transfer  under  this  paragraph  shall  be  accompa¬ 
nied  by  an  affidavit  of  the  transferor  and  transferee  that  such 
persons  are  immediate  family  members  to  one  another.  There  shall 
be  a  penalty  imposed  on  any  person  who,  in  the  determination  of 
the  state  revenue  commissioner,  falsifies  any  material  information 
in  such  affidavit.  Such  penalty  shall  not  exceed  $2,500.00  as  a  state 
penalty  and  shall  not  exceed  $2,500.00  as  a  local  penalty  as 
determined  by  the  state  revenue  commissioner.  Such  determina¬ 
tion  shall  be  made  within  60  days  of  the  state  revenue  commis¬ 
sioner  receiving  information  of  a  possible  violation  of  this  para¬ 
graph. 

(3)  Any  individual  who: 

(A)  Is  required  by  law  to  register  a  motor  vehicle  or  motor 
vehicles  in  this  state  which  were  registered  in  the  state  in  which 
such  person  formerly  resided;  and 

(B)  Is  required  to  file  an  application  for  a  certificate  of  title  under 
Code  Section  40-3-21  or  40-3-32 

shall  be  required  to  pay  state  and  local  title  ad  valorem  tax  fees  in  an 
amount  equal  to  3  percent  of  the  fair  market  value  of  the  motor 
vehicle. 

(4)  The  state  and  local  title  ad  valorem  tax  fees  provided  for  under 
this  Code  section  shall  not  apply  to  corrected  titles,  replacement  titles 
under  Code  Section  40-3-31,  or  titles  reissued  to  the  same  owner 
pursuant  to  Code  Sections  40-3-50  through  40-3-56. 

(5)  Any  motor  vehicle  subject  to  state  and  local  title  ad  valorem  tax 
fees  under  paragraph  (1)  of  subsection  (b)  of  this  Code  section  shall 
continue  to  be  subject  to  the  title,  license  plate,  revalidation  decal, 
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and  registration  requirements  and  applicable  fees  as  otherwise 
provided  in  Title  40  in  the  same  manner  as  motor  vehicles  which  are 
not  subject  to  state  and  local  title  ad  valorem  tax  fees  under 
paragraph  (1)  of  subsection  (b)  of  this  Code  section. 

(6)  Motor  vehicles  owned  or  leased  by  or  to  the  state  or  any  county, 
consolidated  government,  municipality,  county  or  independent  school 
district,  or  other  government  entity  in  this  state  shall  not  be  subject 
to  the  state  and  local  title  ad  valorem  tax  fees  provided  for  under 
paragraph  (1)  of  subsection  (b)  of  this  Code  section;  provided,  how¬ 
ever,  that  such  other  government  entity  shall  not  qualify  for  the 
exclusion  under  this  paragraph  unless  it  is  exempt  from  ad  valorem 
tax  and  sales  and  use  tax  pursuant  to  general  law. 

(7) (A)  Any  motor  vehicle  which  is  exempt  from  sales  and  use  tax 
pursuant  to  paragraph  (30)  of  Code  Section  48-8-3  shall  be  exempt 
from  state  and  local  title  ad  valorem  tax  fees  under  this  subsection. 

(B)  Any  motor  vehicle  which  is  exempt  from  ad  valorem  taxation 
pursuant  to  Code  Section  48-5-478,  48-5-478.1,  48-5-478.2,  or 
48-5-478.3  shall  be  exempt  from  state  and  local  title  ad  valorem  tax 
fees  under  paragraph  (1)  of  subsection  (b)  of  this  Code  section. 

(7.1)(A)  As  used  in  this  paragraph,  the  term  “for-hire  charter  bus 
or  motor  coach”  means  a  motor  vehicle  designed  for  carrying  more 
than  15  passengers  and  used  for  the  transportation  of  persons  for 
compensation. 

(B)  In  the  case  of  for-hire  charter  buses  or  motor  coaches,  the 
person  applying  for  a  certificate  of  title  shall  be  required  to  pay  title 
ad  valorem  tax  fees  in  the  amount  of  50  percent  of  the  amount 
which  would  otherwise  be  due  and  payable  under  this  subsection  at 
the  time  of  filing  the  application  for  a  certificate  of  title,  and  the 
remaining  50  percent  shall  be  paid  within  12  months  following  the 
filing  of  such  application. 

(8)  There  shall  be  a  penalty  imposed  on  the  transfer  of  all  or  any 
part  of  the  interest  in  a  business  entity  that  includes  primarily  as  an 
asset  of  such  business  entity  one  or  more  motor  vehicles,  when,  in  the 
determination  of  the  state  revenue  commissioner,  such  transfer  is 
done  to  evade  the  payment  of  state  and  local  title  ad  valorem  tax  fees 
under  this  subsection.  Such  penalty  shall  not  exceed  $2,500.00  as  a 
state  penalty  per  motor  vehicle  and  shall  not  exceed  $2,500.00  as  a 
local  penalty  per  motor  vehicle,  as  determined  by  the  state  revenue 
commissioner,  plus  the  amount  of  the  state  and  local  title  ad  valorem 
tax  fees.  Such  determination  shall  be  made  within  60  days  of  the 
state  revenue  commissioner  receiving  information  that  a  transfer 
may  be  in  violation  of  this  paragraph. 

(9)  Any  owner  of  any  motor  vehicle  who  fails  to  submit  within  30 
days  of  the  date  such  owner  is  required  by  law  to  register  such  vehicle 
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in  this  state  an  application  for  a  first  certificate  of  title  under  Code 
Section  40-3-21  or  a  certificate  of  title  under  Code  Section  40-3-32 
shall  be  required  to  pay  a  penalty  in  the  amount  of  10  percent  of  the 
state  title  ad  valorem  tax  fees  and  10  percent  of  the  local  title  ad 
valorem  tax  fees  required  under  this  Code  section  and,  if  such  state 
and  local  title  ad  valorem  tax  fees  and  the  penalty  are  not  paid  within 
60  days  following  the  date  such  owner  is  required  by  law  to  register 
such  vehicle,  interest  at  the  rate  of  1  percent  per  month  shall  be 
imposed  on  the  state  and  local  title  ad  valorem  tax  fees  due  under  this 
Code  section,  unless  a  temporary  permit  has  been  issued  by  the  tax 
commissioner.  The  tax  commissioner  shall  grant  a  temporary  permit 
in  the  event  the  failure  to  timely  apply  for  a  first  certificate  of  title  is 
due  to  the  failure  of  a  lienholder  to  comply  with  Code  Section  40-3-56, 
regarding  release  of  a  security  interest  or  lien,  and  no  penalty  or 
interest  shall  be  assessed.  Such  penalty  and  interest  shall  be  in 
addition  to  the  penalty  and  fee  required  under  Code  Section  40-3-21 
or  40-3-32,  as  applicable. 

(10)  The  owner  of  any  motor  vehicle  for  which  a  title  was  issued  in 
this  state  on  or  after  January  1,  2012,  and  prior  to  March  1,  2013, 
shall  be  authorized  to  opt  in  to  the  provisions  of  this  subsection  at  any 
time  prior  to  February  28,  2014,  upon  compliance  with  the  following 
requirements: 

(A) (i)  The  total  amount  of  Georgia  state  and  local  title  ad 
valorem  tax  fees  which  would  be  due  from  March  1,  2013,  to 
December  31,  2013,  if  such  vehicle  had  been  titled  in  2013  shall 
be  determined;  and 

(ii)  The  total  amount  of  Georgia  state  and  local  sales  and  use 
tax  and  Georgia  state  and  local  ad  valorem  tax  under  Chapter  5 
of  this  title  which  were  due  and  paid  in  2012  for  that  motor 
vehicle  and,  if  applicable,  the  total  amount  of  such  taxes  which 
were  due  and  paid  for  that  motor  vehicle  in  2013  and  2014  shall 
be  determined;  and 

(B) (i)  If  the  amount  derived  under  division  (i)  of  subparagraph 
(A)  of  this  paragraph  is  greater  than  the  amount  derived  under 
division  (ii)  of  subparagraph  (A)  of  this  paragraph,  the  owner 
shall  remit  the  difference  to  the  tag  agent.  Such  remittance  shall 
be  deemed  local  title  ad  valorem  tax  fee  proceeds;  or 

(ii)  If  the  amount  derived  under  division  (i)  of  subparagraph 
(A)  of  this  paragraph  is  less  than  the  amount  derived  under 
division  (ii)  of  subparagraph  (A)  of  this  paragraph,  no  additional 
amount  shall  be  due  and  payable  by  the  owner. 

Upon  certification  by  the  tag  agent  of  compliance  with  the  require¬ 
ments  of  this  paragraph,  such  motor  vehicle  shall  not  be  subject  to  ad 
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valorem  tax  as  otherwise  required  under  Chapter  5  of  this  title  in  the 
same  manner  as  otherwise  provided  in  paragraph  (1)  of  subsection  (b) 
of  this  Code  section. 

(11) (A)  In  the  case  of  rental  motor  vehicles  owned  by  a  rental 
motor  vehicle  concern,  the  state  title  ad  valorem  tax  fee  shall  be  in 
an  amount  equal  to  .625  percent  of  the  fair  market  value  of  the 
motor  vehicle,  and  the  local  title  ad  valorem  tax  fee  shall  be  in  an 
amount  equal  to  .625  percent  of  the  fair  market  value  of  the  motor 
vehicle,  but  only  if  in  the  immediately  prior  calendar  year  the 
average  amount  of  sales  and  use  tax  attributable  to  the  rental 
charge  of  each  such  rental  motor  vehicle  was  at  least  $400.00  as 
certified  by  the  state  revenue  commissioner.  If,  in  the  immediately 
prior  calendar  year,  the  average  amount  of  sales  and  use  tax 
attributable  to  the  rental  charge  of  each  such  rental  motor  vehicle 
was  not  at  least  $400.00,  this  paragraph  shall  not  apply  and  such 
vehicles  shall  be  subject  to  the  state  and  local  title  ad  valorem  tax 
fees  prescribed  in  division  (b)(l)(B)(ii)  of  this  Code  section. 

(B)  Such  title  ad  valorem  tax  fees  shall  be  an  alternative  ad 
valorem  tax  as  authorized  by  Article  VII,  Section  I,  Paragraph 
111(b)(3)  of  the  Georgia  Constitution. 

(12)  A  loaner  vehicle  shall  not  be  subject  to  state  and  local  title  ad 
valorem  tax  fees  under  paragraph  (1)  of  subsection  (b)  of  this  Code 
section  for  a  period  of  time  not  to  exceed  366  days  commencing  on  the 
date  such  loaner  vehicle  is  withdrawn  temporarily  from  inventory. 
Immediately  upon  the  expiration  of  such  366  day  period,  if  the  dealer 
does  not  return  the  loaner  vehicle  to  inventory  for  resale,  the  dealer 
shall  be  responsible  for  remitting  state  and  local  title  ad  valorem  tax 
fees  in  the  same  manner  as  otherwise  required  of  an  owner  under 
paragraph  (9)  of  this  subsection  and  shall  be  subject  to  the  same 
penalties  and  interest  as  an  owner  for  noncompliance  with  the 
requirements  of  paragraph  (9)  of  this  subsection. 

(13)  Any  motor  vehicle  which  is  donated  to  a  nonprofit  organiza¬ 
tion  exempt  from  taxation  under  Section  501(c)(3)  of  the  Internal 
Revenue  Code  shall,  when  titled  in  the  name  of  such  nonprofit 
organization,  not  be  subject  to  state  and  local  title  ad  valorem  tax  fees 
under  paragraph  (1)  of  subsection  (b)  of  this  Code  section  but  shall  be 
subject  to  state  and  local  title  ad  valorem  tax  fees  in  the  amount  of  1 
percent  of  the  fair  market  value  of  the  motor  vehicle.  Such  title  ad 
valorem  tax  fees  shall  be  an  alternative  ad  valorem  tax  as  authorized 
by  Article  VII,  Section  I,  Paragraph  111(b)(3)  of  the  Georgia  Consti¬ 
tution. 

(14) (A)  A  lessor  of  motor  vehicles  that  leases  motor  vehicles  for 
more  than  31  consecutive  days  to  lessees  residing  in  this  state  shall 
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register  with  the  department.  The  department  shall  collect  an 
annual  fee  of  $100.00  for  such  registrations.  Failure  of  a  lessor  to 
register  under  this  subparagraph  shall  subject  such  lessor  to  a  civil 
penalty  of  $2,500.00. 

(B)  A  lessee  residing  in  this  state  who  leases  a  motor  vehicle 
under  this  paragraph  shall  register  such  motor  vehicle  with  the  tag 
agent  in  such  lessee’s  county  of  residence  within  30  days  of  the 
commencement  of  the  lease  of  such  motor  vehicle  or  beginning 
residence  in  this  state,  whichever  is  later. 

(C)  A  lessor  that  leases  a  motor  vehicle  under  this  paragraph  to 
a  lessee  residing  in  this  state  shall  apply  for  a  certificate  of  title  in 
this  state  within  30  days  of  the  commencement  of  the  lease  of  such 
motor  vehicle. 

(15)  There  shall  be  no  liability  for  any  state  or  local  title  ad 
valorem  tax  fees  in  any  of  the  following  title  transactions: 

(A)  The  addition  or  substitution  of  lienholders  on  a  motor  vehicle 
title  so  long  as  the  owner  of  the  motor  vehicle  remains  the  same; 

(B)  The  acquisition  of  a  bonded  title  by  a  person  or  entity 
pursuant  to  Code  Section  40-3-28  if  the  title  is  to  be  issued  in  the 
name  of  such  person  or  entity; 

(C)  The  acquisition  of  a  title  to  a  motor  vehicle  by  a  person  or 
entity  as  a  result  of  the  foreclosure  of  a  mechanic’s  lien  pursuant  to 
Code  Section  40-3-54  if  such  title  is  to  be  issued  in  the  name  of  such 
lienholder; 

(D)  The  acquisition  of  a  title  to  an  abandoned  motor  vehicle  by  a 
person  or  entity  pursuant  to  Chapter  11  of  Title  40  if  such  person 
or  entity  is  a  manufacturer  or  dealer  of  motor  vehicles  and  the  title 
is  to  be  issued  in  the  name  of  such  person  or  entity; 

(E)  The  obtaining  of  a  title  to  a  stolen  motor  vehicle  by  a  person 
or  entity  pursuant  to  Code  Section  40-3-43; 

(F)  The  obtaining  of  a  title  by  and  in  the  name  of  a  motor  vehicle 
manufacturer,  licensed  distributor,  licensed  dealer,  or  licensed 
rebuilder  for  the  purpose  of  sale  or  resale  or  to  obtain  a  corrected 
title,  provided  that  the  manufacturer,  distributor,  dealer,  or 
rebuilder  shall  submit  an  affidavit  in  a  form  promulgated  by  the 
commissioner  attesting  that  the  transfer  of  title  is  for  the  purpose 
of  accomplishing  a  sale  or  resale  or  to  correct  a  title  only; 

(G)  The  obtaining  of  a  title  by  and  in  the  name  of  the  holder  of  a 
security  interest  when  a  motor  vehicle  has  been  repossessed  after 
default  in  accordance  with  Part  6  of  Article  9  of  Title  11  if  such  title 
is  to  be  issued  in  the  name  of  such  security  interest  holder; 
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(H)  The  obtaining  of  a  title  by  a  person  or  entity  for  purposes  of 
correcting  a  title,  changing  an  odometer  reading,  or  removing  an 
odometer  discrepancy  legend,  provided  that,  subject  to  subpara¬ 
graph  (F)  of  this  paragraph,  title  is  not  being  transferred  to  another 
person  or  entity; 

(I)  The  obtaining  of  a  title  by  a  person  who  pays  state  and  local 
title  ad  valorem  tax  fees  on  a  motor  vehicle  and  subsequently 
moves  out  of  this  state  but  returns  and  applies  to  retitle  such 
vehicle  in  this  state;  and 

( J)  The  obtaining  of  a  replacement  title  on  a  vehicle  that  is  not 
less  than  15  years  old  upon  sufficient  proof  provided  to  the 
commissioner  that  such  title  no  longer  exists; 

(K)  The  transfer  of  a  title  made  as  a  result  of  a  business 
reorganization  when  the  owners,  partners,  members,  or  stockhold¬ 
ers  of  the  business  being  reorganized  maintain  the  same  propor¬ 
tionate  interest  or  share  in  the  newly  formed  business  reorganiza¬ 
tion; 

(L)  The  transfer  of  a  title  from  a  company  to  an  owner  of  the 
company  for  the  purpose  of  such  individual  obtaining  a  prestige  or 
special  license  plate  for  the  motor  vehicle;  and 

(M)  The  transfer  of  a  title  from  an  owner  of  a  company  to  the 
company. 

(16)  It  shall  be  unlawful  for  a  person  to  fail  to  obtain  a  title  for  and 
register  a  motor  vehicle  in  accordance  with  the  provisions  of  this 
chapter.  Any  person  who  knowingly  and  willfully  fails  to  obtain  a  title 
for  or  register  a  motor  vehicle  in  accordance  with  the  provisions  of 
this  chapter  shall  be  guilty  of  a  misdemeanor. 

(17) (A)  Any  person  who  purchases  a  1963  through  1985  model 
year  motor  vehicle  for  which  such  person  obtains  a  title  shall  be 
subject  to  this  Code  section,  but  the  state  title  ad  valorem  tax  fee 
shall  be  in  an  amount  equal  to  0.5  percent  of  the  fair  market  value 
of  such  motor  vehicle,  and  the  local  title  ad  valorem  tax  fee  shall  be 
in  an  amount  equal  to  0.5  percent  of  the  fair  market  value  of  such 
motor  vehicle. 

(B)  The  owner  of  a  1962  or  earlier  model  year  motor  vehicle  who 
obtains  a  conditional  title  pursuant  to  Code  Section  40-3-21.1  for 
such  motor  vehicle  shall  be  authorized  to  opt  in  to  the  provisions  of 
this  subsection  upon  the  payment  of  a  state  title  ad  valorem  tax  fee 
in  an  amount  equal  to  0.5  percent  of  the  fair  market  value  of  such 
motor  vehicle  and  a  local  title  ad  valorem  tax  fee  in  an  amount 
equal  to  0.5  percent  of  the  fair  market  value  of  such  motor  vehicle. 
Upon  certification  by  the  tag  agent  of  compliance  with  the  require- 
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ments  of  this  subparagraph,  such  motor  vehicle  shall  not  be  subject 
to  ad  valorem  tax  as  otherwise  required  under  Chapter  5  of  this 
title  in  the  same  manner  as  otherwise  provided  in  paragraph  (1)  of 
subsection  (b)  of  this  Code  section. 

(18)(A)  Upon  the  transfer  of  title  as  the  result  of  a  divorce  decree 
or  court  order  of  a  motor  vehicle  which  has  not  become  subject  to 
paragraph  (1)  of  subsection  (b)  of  this  Code  section,  the  person  who 
receives  such  motor  vehicle  shall,  subsequent  to  the  transfer  of  title 
of  such  motor  vehicle,  continue  to  be  subject  to  the  ad  valorem  tax 
under  Chapter  5  of  this  title  and  shall  not  be  subject  to  the  state 
and  local  title  ad  valorem  tax  fees  provided  for  in  paragraph  (1)  of 
subsection  (b)  of  this  Code  section  unless  such  person  makes  an 
affirmative  written  election  to  become  subject  to  paragraph  (1)  of 
subsection  (b)  of  this  Code  section.  In  the  event  of  such  election, 
such  transfer  shall  be  subject  to  the  state  and  local  title  ad  valorem 
tax  fees  provided  for  in  paragraph  (1)  of  subsection  (b)  of  this  Code 
section. 

(B)  Upon  the  transfer  of  title  as  the  result  of  a  divorce  decree  or 
court  order  of  a  motor  vehicle  which  has  become  subject  to 
paragraph  (1)  of  subsection  (b)  of  this  Code  section,  the  person  who 
receives  such  motor  vehicle  shall,  at  the  time  of  the  transfer  of  title 
of  such  motor  vehicle,  be  subject  to  a  state  title  ad  valorem  tax  fee 
in  an  amount  equal  to  one-half  of  1  percent  of  the  fair  market  value 
of  the  motor  vehicle  and  a  local  title  ad  valorem  tax  fee  in  an 
amount  equal  to  one-half  of  1  percent  of  the  fair  market  value  of  the 
motor  vehicle.  Such  title  ad  valorem  tax  fees  shall  be  an  alternative 
ad  valorem  tax  as  authorized  by  Article  VII,  Section  I,  Paragraph 
111(b)(3)  of  the  Georgia  Constitution. 

(C)  Any  title  transfer  under  this  paragraph  shall  be  accompa¬ 
nied  by  an  affidavit  of  the  transferee  that  such  transfer  is  pursuant 
to  a  divorce  decree  or  court  order,  and  the  transferee  shall  attach 
such  decree  or  order  to  the  affidavit.  There  shall  be  a  penalty 
imposed  on  any  person  who,  in  the  determination  of  the  state 
revenue  commissioner,  falsifies  any  material  information  in  such 
affidavit.  Such  penalty  shall  not  exceed  $2,500.00  as  a  state  penalty 
and  shall  not  exceed  $2,500.00  as  a  local  penalty  as  determined  by 
the  state  revenue  commissioner.  Such  determination  shall  be  made 
within  60  days  of  the  state  revenue  commissioner  receiving  infor¬ 
mation  of  a  possible  violation  of  this  paragraph. 

(e)  The  fair  market  value  of  any  motor  vehicle  subject  to  this  Code 
section  shall  be  appealable  in  the  same  manner  as  otherwise  authorized 
for  a  motor  vehicle  subject  to  ad  valorem  taxation  under  Code  Section 
48-5-450;  provided,  however,  that  the  person  appealing  the  fair  market 
value  shall  first  pay  the  full  amount  of  the  state  and  local  title  ad 
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valorem  tax  prior  to  filing  any  appeal.  If  the  appeal  is  successful,  the 
amount  of  the  tax  owed  shall  be  recalculated  and,  if  the  amount  paid  by 
the  person  appealing  the  determination  of  fair  market  value  is  greater 
than  the  recalculated  tax  owed,  the  person  shall  be  promptly  given  a 
refund  of  the  difference. 

(f)  Beginning  in  2014,  on  or  before  January  31  of  each  year,  the 
department  shall  provide  a  report  to  the  chairpersons  of  the  House 
Committee  on  Ways  and  Means  and  the  Senate  Finance  Committee 
showing  the  state  and  local  title  ad  valorem  tax  fee  revenues  collected 
pursuant  to  this  chapter  and  the  motor  vehicle  ad  valorem  tax  proceeds 
collected  pursuant  to  Chapter  5  of  this  title  during  the  preceding 
calendar  year. 

(g)  A  motor  vehicle  dealer  shall  be  authorized  to  apply  to  the  county 
tag  agent  of  the  county  in  which  such  motor  vehicle  is  registered  for  a 
refund  of  state  and  local  title  ad  valorem  taxes  on  behalf  of  the  person 
who  purchased  a  motor  vehicle  from  such  dealer.  Such  dealer  shall 
promptly  pay  to  such  purchaser  any  refund  received  by  the  dealer 
which  is  owed  to  the  purchaser,  and  in  any  event,  such  payment  shall 
be  made  no  later  than  ten  days  following  the  receipt  of  such  refund  by 
the  dealer.  The  county  tag  agent  shall  approve  or  deny  the  request  for 
refund  within  30  days  after  the  filing  of  the  application  for  refund.  If  the 
county  tag  agent  denies  the  refund,  the  county  tag  agent  shall  specify 
the  reasons  for  such  denial.  The  motor  vehicle  dealer  shall  be  autho¬ 
rized  to  appeal  such  denial  to  the  commissioner  within  30  days 
following  such  denial.  (Code  1981,  §  48-5C-1,  enacted  by  Ga.  L.  2012,  p. 
257,  §  1-4/HB  386;  Ga.  L.  2013,  p.  7,  §  2/HB  266;  Ga.  L.  2013,  p.  32, 
§  4/HB  463;  Ga.  L.  2013,  p.  141,  §  48/HB  79;  Ga.  L.  2015,  p.  5,  §  48/HB 
90;  Ga.  L.  2015,  p.  1219,  §  23/HB  202;  Ga.  L.  2016,  p.  758,  §  3/SB  379; 
Ga.  L.  2016,  p.  864,  §  48/HB  737;  Ga.  L.  2017,  p.  499,  §  1/HB  340;  Ga. 
L.  2018,  p.  8,  §  2- 1/HB  918;  Ga.  L.  2018,  p.  287,  §  1/HB  329.) 


Delayed  effective  date.  —  This  Code 
section,  as  set  out  above,  becomes  effective 
July  1,  2019.  For  version  of  this  Code 
section  in  effect  until  July  1,  2019,  see  the 
preceding  version. 

The  2018  amendments.  —  The  first 
2018  amendment,  effective  July  1,  2018, 
deleted  “and”  at  the  end  of  subparagraph 
(d)(15)(H);  substituted  and”  for  the  pe¬ 
riod  at  the  end  of  subparagraph  (d)(15)(I); 
and  added  subparagraph  (d)(15)(J).  The 
second  2018  amendment,  effective  July  1, 
2019,  rewrote  this  Code  section. 


Code  Commission  notes.  —  Pursuant 
to  Code  Section  28-9-5,  in  2018,  subpara¬ 
graphs  (d)(15)(J)  through  (d)(15)(L),  as 
added  by  Ga.  L.  2018,  p.  287,  §  1/HB  329, 
were  redesignated  as  subparagraphs 
(d)(15)(K)  through  (d)(15)(M)  and  related 
stylistic  changes  were  made. 

Editor’s  notes.  —  The  amendment  by 
Ga.  L.  2018,  p.  8,  §  2-1/HB  918  inadver¬ 
tently  underscored  the  existing  period  at 
the  end  of  subparagraph  (d)(15)(  J). 
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CHAPTER  6 

TAXATION  OF  INTANGIBLES 

Article  3  ment,  modification,  or  renewal 

Intangible  Recording  Tax  of  instrument;  exemption  for 

amount  or  note  refinanced. 

Sec. 

48-6-65.  Extension,  transfer,  assign- 

ARTICLE  3 

INTANGIBLE  RECORDING  TAX 

48-6-65.  Extension,  transfer,  assignment,  modification,  or  re¬ 
newal  of  instrument;  exemption  for  amount  of  note 
refinanced. 

(a)  No  tax  other  than  as  provided  for  in  this  article  shall  be  required 
to  be  paid  on  any  instrument  which  is  an  extension,  transfer,  assign¬ 
ment,  modification,  or  renewal  of,  or  which  only  adds  additional 
security  for,  any  original  indebtedness  or  part  of  original  indebtedness 
secured  by  an  instrument  subject  to  the  tax  imposed  by  Code  Section 
48-6-61  when; 

(1)  It  affirmatively  appears  that  the  tax  as  provided  by  this  article 
has  been  paid  on  the  original  security  instrument  recorded;  provided, 
however,  that  the  tax  required  by  Code  Section  48-6-61  shall  be  due 
on  any  portion  of  the  instrument  which  is  an  additional  advance  of 
indebtedness  secured  by  a  previously  recorded  instrument,  without 
regard  to  whether  the  original  security  instrument  has  been  as¬ 
signed;  or 

(2)  The  original  instrument  or  the  holder  of  the  original  instru¬ 
ment  was  exempt  from  the  tax  provided  for  in  Code  Section  48-6-61 
by  virtue  of  any  other  law. 

(b)  No  tax  shall  be  collected  on  that  part  of  the  face  amount  of  a  new 
instrument  securing  a  long-term  note  secured  by  real  estate  which 
represents  a  refinancing  by  the  original  lender  of  unpaid  principal  on  a 
previous  instrument  securing  a  long-term  note  secured  by  real  estate  if; 

(1)  All  intangible  recording  tax  due  on  the  previous  instrument 
has  been  paid  or  the  previous  instrument  was  exempt  from  intangible 
recording  tax;  and 

(2) (A)  The  new  instrument  contains  a  statement  of  what  part  of  its 
face  amount  represents  a  refinancing  of  unpaid  principal  on  the 
previous  instrument;  or 
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(B)  The  holder  of  the  new  instrument  submits  an  affidavit  as  to 
what  part  of  the  face  amount  of  the  new  instrument  represents  a 
refinancing  of  unpaid  principal  on  the  previous  instrument.  (Ga.  L. 
1953,  Nov.-Dee.  Sess.,  p.  379,  §  15;  Ga.  L.  1955,  p.  288,  §  5;  Ga.  L. 
1977,  p.  635,  §  5;  Code  1933,  §  91A-3213,  enacted  by  Ga.  L.  1978, 
p.  309,  §  2;  Ga.  L.  1981,  p.  775,  §  1;  Ga.  L.  1990,  p.  1843,  §  4;  Ga. 
L.  2018,  p.  209,  §  2/HB  729.) 

The  2018  amendment,  effective  July 
1,  2018,  added  the  proviso  in  paragraph 

(a)(1). 
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